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DEC SI ON AND CRDER SETTI NG ASI DE ELECTI ON

Fol lowing a Petition for Certification filed by the Fresh Fruit
and Vegetabl e Wrkers, Local P-78-A (FFWVor Union), a
representation election was held on Septenber 11, 1984, anong the
packi ng shed enpl oyees of Harry Tutunjian & Sons (Enpl oyer).y The
Tally of Ballots showed the follow ng results:

No Lthion. . . . . . . . . . . . . . . 7
Unresol ved Chal lenged Ballots . . . . . . . . 10
Totd . . . . . . . . . . .. ... ... 6

YThe Enployer is conprised of two entities: one, a part-
nership, Harry Tutunjian & Sons (H. T. & Sons), consisting of

[fn. cont. on p. 2]



Pursuant to Labor Code section 1156.3( c) 2 the Enpl oyer
and United Farm Workers of Anerica, AFL-CIO (UFW tinely filed
objections to the election. An investigative hearing was conducted
on March 4, 5, and 6, 1985, before Investigative Hearing Exam ner
(I HE) Stella C. Levy on three election objections set for hearing:
(1) whether the unit of packing shed enpl oyees (excluding the field
wor kers) constituted the appropriate unit; (2) whether an outcone
determ native number of eligible voters were disenfranchised due to
I nadequate notice of the election; and ( 3) whether late notice of
the election prevented the UFWfromintervening in the election. 1In
her Decision, the IHE found that the packing shed was |ocated off-
the-farm and that, on the basis of legislative intent, the packing
shed coul d be considered noncontiguous to the field parcels, pursuant
to section 1156. 2. The IHE deternm ned that the shed enpl oyees did
not share a community of interest with the Enployer's field workers
and that therefore the shed enpl oyees constituted an appropriate
separate bargaining unit. The IHE further concluded that the
el ection's notice provisions were adequate and that the UFWwas not
deprived of the opportunity to intervene in the election
Accordingly, the IHE recommended that the election results be
certified. The Enpl oyer excepts to the IHE's ruling (1) that the
appropriate
[fn. 1lcont.]

Tutunjian and his two sons, Robert and Karnie; the second, consisting
of the sole proprietorship of Harry Tutunjian ( H. T. ) . The Enpl oyer
contended at the hearing that for |abor IaMIgurposes there was no

| egal distinction between H. T. & Sons and H. T.

g/AII section references herein are to the California Labor
Code unl ess ot herw se specified.
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unit consists only of packing shed enployees and ( 2) that adequate
notice of the election was given to enpl oyees.

The Board has considered the objections, the record, and
the I HE's Decision and recommended Order of Certification in |ight of
the exceptions and brief filed by the Enployer, and has decided to
affirmthe HE's rulings, findings, and conclusions only to the
extent consistent herewith, and to dismss the Petition for
Certification

The Enpl oyer farns 11 parcels of land in Fresno and Madera
Counties, growing tree fruits (plums, nectarines, and peaches),
al nonds, grapes (table, raisin, and wi ne), tomatoes and nel ons.
Wth the exception of alnonds, raisins and wine grapes, all of the
produce grown by the Enployer (H. T. & Sons and H. T. ) is packed into
its packing shed | ocated on an 80 acre parcel owned by the Enpl oyer
The shed is surrounded on three sides by al mond orchards (which
conprise nost of the 80 acres) and fronts on a public street. Next
to the shed is the Enployer's business office, while 100 feet away is
t he Enpl oyer's shop

Qur anal ysis begins with section 1156. 2, which states the
clear intent of the Legislature that unless the agricultural
enpl oyees of the enployer are enployed in two or nmore noncontiguous
geographi cal areas, all of the enployees are to be included in a
single bargaining unit. |If the Board finds that the enpl oyees are
enpl oyed in two or nore noncontiguous geographical areas, it is then
vested with discretion to determne the appropriate unit or units of
enpl oyees.

In this case, the Enployer's packing shed is |ocated on
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a parcel of land where the Enpl oyer's al nonds are grown. Al though
the Enpl oyer's al nonds are not packed in this shed, the packing
operation is clearly on, as well as adjacent to, |and owed and
farned by the Enpl oyer.
The | HE found specific |legislative history exenpting

enpl oyees in certai n packi ng sheds fromthe section 1156. 2
requi rement that the bargaining unit be conprised of all the agri-
cultural enpl oyees of the enployer. O My 21, 1975, at a legis-
|ative hearing before the Senate Industrial Relations Coomttee, an
agreenent between the FFWY UFWand the Governor's representative
was presented to the Legislature. That Statenent of Intent reads as
fol | ows:

It is theintent of AB 1535 and SB 813 that the board, in

exercising its discretion to determne bargaining units in

non- cont i guous geogr aphi ¢ areas, nay consi der processi ng,

packi ng, and cool i ng operations which are not conducted

on a farmas constituting enpl oynent in a separate or non-

conti guous geographi c area for the purpose of Section

1156. 2. Enphasi s added. )
The Statenent of Intent was a response to the FFWNs concern about
protecting its interest in organizing "processing, packing and
cool i ng operations which are not conducted on a farm" Thus, the
| anguage instructs the Board to use an "on or off a farmi anal ysis
with respect to determning whet her a packing shed is contiguous to
the field operations. ¥

VW reject the IHE's interpretation of legislative intent

¥ Wen a petition for certificationis filed in relation to an
enpl oyer who enpl o?/s wor kers in processing, packing or cooling
operations, as well as in field operations, the Regional D rector

[fn. 3 cont. onp. 5]
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to the effect that in order .for a packing shed operation to be
considered "on-a-farm" the produce grown on the adjacent |and nust
be packed by that shed. The choice of words in the Statement of

Intent in reference to packing operations ... not conducted on
a farnm indicates that the concern was only with the site of the

shed in relation to the rest of the enployer's farmng operations,

not with the types of crops grown adjacent to the shed or whether the
crops are packed into that shed. This reading of the Statenent of
Intent is consistent with the Legislature's overall intent contained
in section 1156. 2, to the effect that all of an enployer's
agricultural workers enployed in a single geographical area be
included in one unit without regard to the types of work involved or

the kinds of crops gromn.y

In only the second case to ever come before the Board,

Interharvest, Inc. (1975) 1 ALRB No. 2, a unani nous Board
[fn. 3cont.]

shoul d include in his or her investigation of the appropriate bar-
gaining unit an inquiry as to whether the proceSS|nﬂ, packi ng, or
cool ing operations are conducted on a farm |f such operations are
conducted on a farm the appropriate unit will consist of both field
wor kers and workers enpl oyed in the processing, packing, or cooling
oper ati ons.

Y The di ssenting opinion pays little heed to the fact that the ALRA
mandat es one bargaining unit for all of the agricultural enployees
of an enpl oyer unless certain circunstances are found to exi st
| . e., those enployees are enployed in two or nore noncontiguous
geographi cal areas.” Even then the Board has discretion to find that
a single bargaining unit is nonetheless aPproprlate. The St at ement
of Intent is merely intended to make it clear that the Board could
find a packing shed which is not on a farmto be in a separate,
noncont | guous geographical area. Any exception fromthe basic
| egi sl ative preference for one bar?a[nlng unit shoul d be strlctky
const r ued. Cf. Barnes v. Chanberlain (1983) 147 Cal.App.3d 76
[195 Cal . Rotr. 417].) Qur dissenting

[fn. 4 cont. on p. 6]
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interpreted the Act and the Statenment of Intent as we have here. In
that case, the UFWsought a bargai ning unit whi ch woul d excl ude
enpl oyees at a packing shed located at the intersection of two
streets in Salinas. As the Board then stated:

The two packi ng sheds in question are |ocated off the

enpl oyer's farmand the | egislative history of which this

Board takes official notice supports the position the

Board nmay regard such of f -t he-tfarm packi ng sheds as

constituting a separate and nonconti guous geogr aphi cal

area. See Statenent of Intent published in Senate

Journal, Third Extraordinary Session My 26, 1975.
Thus the Board determned that the Statenent of Intent affected the
creation of bargaining units, 5 and that the Legi sl ature intended

for packing sheds that are physically off a farmto be

[Tn. 4cont.]

col | eague does just the opposite, elevating a narrowy defined
nonstatutory proviso to a position of greater inportance than the
explicit statutory presunption favoring a single bargaining unit.

Even if we focus on the Statenment of Intent alone, its |anguage
therein does not support the interpretation given to it by Member
Carrillo. The Statenment conpels only a determ nation of whether the
packi ng operation is on a farmor not on a farm Looking at the
definition of the word "on" one finds that it conprehends a w de
range of locations of one thing with respect to another. " On"
eneral |y means that one thing is in physical contact wth another.
he packing shed here in question is in physical contact with a
farm it is not away fromor off of a farm

ve di sagree with our concurring colleague's conclusion that the
Statenment of Intent was sinply a response to FFWs concern with
| osing existing contracts. The FFVWwas al so concerned with future
organi zing, as evidenced by the newsletter (Exhibit 44) that issued
to their menmbership inmrediately after passage of the Act ("I V. How
The Act Benefits Qur Union: Qpportunities To Organize".) The FFVW
had been organi zing agricul tural packing shed workers for years prior
to the passage of the Act and was unlikely to | ose interest just
when the workers had acquired organizing rights under the Act. W
al so note that this case arose because the FFVWWis using the
processes of the Act to organize agricultural workers. reover, the
St at ement  of

[fn. 5 cont. on p. 7]
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considered for status as separate bargaining units. ¥

In R. C. Walter & Sons (1976) 2 ALRB No. 14, where we again

considered the Statenent of Intent and the question of whether or not
a shed was on a farm there is further support for our conclusion
herein. In that case, a shed was found to be "on-a-farn' because it
was | ocated adjacent to one of four vineyards belonging to the

enpl oyer. The Board stated the follow ng:

The statutory |anguage supports the conclusion that
agricultural workers working in packing sheds that are on
farnms must be included in bargaining units of other .
agricultural workers. Since the packing shed involved in
this case is located on | and adj acent to_other farm and
owned by the enployer, it is 'contiguous® for the purpose
of the statute. Failure to include all enployees was an
error. -

(R.C. Wlter &Sons (1976) 2 ALRB No. 14, at pp. 3-4.)

The Board's opinion in Walter focuses on whether the adjacent |and

is part of the enployer's farm not on whether the produce grown on
such farm and i s packed into the shed.

As the 80 acre parcel of alnond trees in the instant case is
clearly part of the Enployer's farmand such farm and is |ocated

adj acent to the packing shed, the packing shed is
[Tn. 5 cont.]

| nt ent cJear&g.states that it is a clarification of section 1156.2
- a section which deals with bargaining unit determnations and
organi zi ng canmpaigns. Had the intent of the Legislature been SITPIy
to protect existing contracts the Legislature would have so stated.

glcur concurring col | eague woul d apparently overrul e | nterharvest
and give the Statenent of Intent no weight. Qur dissenting coll eague
woul d appear to accept the Interharvest result but change the
anal ysis. Neither approach conports with a |ogical reading of
| egi sl ative intent.

z/It shoul d al so be noted that we disagree with the dissent's

interpretation of the Walter case. Unlike our dissenting colleague
we find no anbiguity in the quoted | anguage.
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contiguous for purposes of the statute and the Board has no dis-
cretion to establish nore than one bargaining unit. The appropriate
bargai ning unit woul d thus consi st of both packing shed and field
enpl oyees. V¢ therefore dismss the Petition for

Certification as it would provide representation for only the

packi ng shed enpl oyees. g

ORDER
By authority of Labor Gode section 1156. 3, the

Agricultural Labor Relations Board hereby orders that the el ection
heretof ore conducted in this natter be/ and it hereby is set aside
and the Petition for Certification be, and it hereby i s, dismssed,
Dated: Novenber 13, 1986

JYRL JAMES- MASSENGALE, Chai r per son”

JGN P. McCARTHY, Menber

GREGRY L. GONOT, Menber

¥n light of our conclusion, we need not determne whether the shed
and field parcels are all located wthin a single definable
agricultural production area. Additionally we need not reach the
Enpl oyer' s remai ni ng exception as to i nadequate notice of the
el ection.

_9/ The signatures of Board Menbers in all Board deci sions appear
wth the signature of the Chairperson first, if participating,
foll oned by the signatures of the participating Board Menbers in
order of their seniority.
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MEMBER HENNI NG Dissenting and Concurring, in part:

The facts describing the Enployer's operation in the case
before us are not in dispute. A so undisputed are several |egal
concl usi ons which can be drawn froma review of those facts: (1) the
Tutunjian partnership and sol e proprietorship operation consisting of
t he packing shed and el even parcels of |land constitute a single
enpl oyer (see Radio Union v. Broadcast Service of Mbile, Inc.
(1965) 380 U.S. 255[58 LRRM2545]); (2) the shedis agricultural

in nature and thus its enployees fall within the jurisdiction of the
Agricultural Labor Relations Act (ALRA or Act) (see Sequoia Orange
Co., et al. (1985) 11 ALRB No. 21 and cases cited therein); and

(3) the shed and field parcels are "contiguous" for purposes of
section 1156.2 in that they are all located within one single

definabl e agricultural production area. (Egger & Giio Co., Inc.
(1975) 1 ARBNo. 17.)

Based on these factors, the Agricultural Labor Relations

Board (ALRB or Board) would ordinarily certify a bargaining unit
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consisting of all the agricultural enpl oyees of the enpl oyer. (Lab.
(ode sec. 1156. 2.) However, in this case we are asked to consi der
whether a unit consisting of only the packing shed enpl oyees is
appropriate in light of legislative history pertaining to bargaini ng
unit determnations for packing sheds. The petitioning union, Fresh
Fruit and Vegetabl e Wrkers, Local P-78-A (FFWVor Uni on) argues
that section 1156.2 of the Act as nodified or clarified by the
"Satenment of Intent"Y publ i shed in the Senate Journal on My 26,
1975, authorizes the Board, inits discretion, to approve a separate
bargai ning unit of enpl oyees invol ved in "processing, packing and
cool i ng operations which are not conducted on a farmi -- even if
those operations are otherw se conti guous under the Act as witten
or constr ued.

The Investigative Heari ng Examner (1 HE) examned the
legislative history and the Statenent of Intent. 2 Focusi ng on
the definition of the phrase "on the farmi found in that S atenent,
and the correlative definition of what constitutes "off the farm™
the I HE concluded that the Tutunjian shed was not |ocated on the
farmsince there is no functional relationship between it and the
surroundi ng property. She therefore concluded that the packi ng shed

enpl oyees nmay be certified as a unit

Y STATEMENT CF INTENT - It is the intent of AB 1535 and SB 813,
that the board, in exercising its discretion to determne bargai ni ng
units in non-contiguous geographi c areas, nay consi der processing,
packi ng, and cool i ng operati ons whi ch are not conducted on a farmas
constituting enpl oyment in a separate or non-contiguous geographic
area for the purpose of Section 1156. 2.

ZThe IHE s recitation of the facts rel ating to the legislative
history of the Satenent of Intent is found on pages 13 through 21 of
her Deci si on.

10.
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separate fromthe field enpl oyees. She went on to examne the
communi ty of interests between the shed enpl oyees and the field
enpl oyees to det ermne whet her the shed enpl oyees shoul d in fact
conpri se a separate unit.
For the reasons that follow | disagree wth the | HE s
anal ysis and conclusions on this issue, as well as wth those of ny
col leagues. | do concur wth the ngjority in dismssing the Petition
for Certification as it seeks an i nappropriate unit.
| do not believe the Satenent of Intent rises to the | evel
of nodi fying in any rel evant respect section 1156. 2 of the Act.
That section states:
The bargaining unit shall be all the agricultural enpl oyees
of an enployer. |If the agricultural enpl oyees of the
enpl oyer are enpl oyed in two or nore nonconti guous
geogr aphi cal areas, the board shall determne the appropriate
unit or units of agricultural enpl oyees in which a secret
bal | ot el ection shall be conducted.
The Satenent of Intent is not an anendnent to the ALRA and cannot
be accorded statutory significance. Wiile the Satenent was read
into the Senate Journal, it was not adopted by the Legi sl ature:
neither the Senate nor the Assenbly ever voted onit. As such, the
Satenent is only evidence of legislative intent. V& nust [ook to
the specific | anguage of section 1156.2 to determne the proper
bargaining unit inthis, as well asinall other, unit determnation
cases.
In the instant case, the shed and fiel d enpl oyees enpl oyed
by Tutunjian are all agricultural. Furthernore, since those
operations are located wthin a singl e definabl e agricul tural

production area, they are contiguous for purposes of

11.
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section 1156.2 and should constitute a single bargaining unit.

M/ col | eagues have el evated the Statenent of Intent to a
level akin to statutory language. | believe attributing this
significance to the Statenent is inappropriate. | also disagree
with ny col | eagues’ conclusions that the | egislative history
surroundi ng the Statenment of Intent evidences the Legislature's
intent to create a special situation where enpl oyees engaged in
packi ng, cooling and processing operations of agricultural
comodities nay be certified as a separate unit, notw thstanding the
cl ear | anguage of section 1156. 2. As noted by the di ssent, then-
Secretary of the Agriculture and Services Agency, Rose Bird
testified® that the Statenent of Intent was nerely a clarification
of the Act inthat the Act all along allowed the Board discretion to
consi der what constitutes the appropriate unit or units where
packi ng sheds, as well as farns, are noncontiguous. Assenbl ynan
Howard Bernan, co-author of the Act, simlarly testified at the
Labor Relations Coomttee Hearing held on My 12, 1975. (See
Exnibit 42.) Secretary Bird's testinony does not, in ny view
support the conclusion that the concept of contiguity found in
section 1156.2 has a different neani ng when applied to packi ng sheds.

M/ col | eagues proceed to anal yze the issues posed herei n by

attenpting to define the phrase "on the farmi contained in the
Statenent of Intent. Analysis of that issue is dependent on a
di scussion of the concern which led to the Satement of Intent. |

¥publ i Hearing of Senate Industrial Relations Coomttee, My 21,
1975, Sate Gapitol, Room4203, Sacranento, California.

12.
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di sagree with ny coll eagues that the Statenent was neant to
protect the FFVWVs ability to organi ze packing shed enpl oyees.

My reading of the legislative history and the record in
this case leads ne to conclude that the FFVWVs najor concern
during the period prior to passage of the ALRA was with the prospect
of losing its existing contracts.? The FFVWWwas concerned that the
new law (t he ALRA) required the inclusion of all of the enployer's
agricultural enployees in a single unit. This would include packing
shed workers where the shed was deenmed agricultural. The Union had
had contracts with sheds dating back to the 1930' s, sone of them
under the National Labor Relations Board's (NLRB) jurisdiction. |t
was concerned that the new | aw woul d "destroy and nullify anywhere
from50 to 60 percent of [its] contracts..." (see testinony of Keith
Jones, RT I11:55-56, 59, 76; Ehibit 44).

The agreenent of the parties referred to by Senator Dunl ap
during the Senate Industrial Relations Commttee hearing relates to
the concern that the United Farm Wrkers of America, AFL-C O (UFW
could not file a petition for an election to include agricultural
enpl oyees engaged i n packing, processing and cooling operations
where the FFWhad an existing contract. (See RTI11:78.)

YThis | s, of course not to say that the FFWVwas not al so con-
cerned with its ability to organi ze enpl oyees at ot her operations
where it did not have existing contracts. | take it for granted that
a union's continued vitality is dependent on continui ng organi zi ng
activities. However, it was the Union's concern wth its existing
contracts which pronpted its involvenment with the Legislature prior
to the enactnent of the ALRA

13.
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In ny view, the legislative history of the Statement of
I ntent does not support the conclusion that it was meant to protect
the FFW¢ ability to organize. To the contrary, | believe the Board
woul d be remss inits obligations to oversee election matters under
the Act if it were to favor and protect one union's organizationa
abilities over those of another union. Al agricultural unions (see
section 1140.4(f)) are equally entitled to utilize the procedures
and mechani sns established by the Act and the Board's regulations in
their efforts to organize agricultural workers.

Focusi ng on the neaning of the phrase "operations not
conducted on a farnt found in the Statement of Intent, | cannot
ascribe the neaning attached to it by the dissent. Fromny reading,
nowhere in the legislative history is there any support for the
dissent's conclusion that "on the farnf means that a packing shed
must be on the farmwhich produces the conmodities that are packed
in the shed. This is a strained reading of that phrase and can only
be supported if one begins with the assunption that the purpose of
the Statenent of Intent was to protect the FFVW/s organi zationa
abilities. | do not suscribe to that assunption. As discussed by
the mpjority, inthe only prior case where the Board anal yzed the
"on the farnf |anguage, it did not set a functional relationship
requi renment as advanced by the dissent. (See R & C Vélter & Sons
(1976) 2 ALRB No. 14.)%

SUnlike the maj orit y, do not believe the Board's Decision in
Interharvest Inc. (1 97 5) 1 ALRB No. 2, is dispositive of this

[fn. 5cont. onp. 7]
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FFWVs own under standi ng of what constitutes on the farmor
off the farmalso sheds light on this issue. In a 1975 Executive
Report, the Unhion attributes a very literal neaning to that phrase:
agricul tural enpl oyees enpl oyed "of f the farmi neans those wor ki ng
i n such places as packi ng sheds or vacuumcool ers. (Exhibit 44.)
This seens to inply that any worker not actually working in
agricultural fields is working off the farm?

S nce passage of the Act in 1975, this Board has devel oped
an extensive body of interpretive case lawrelating to what
constitutes the appropriate enployee unit for purposes of collective
bargai ning. That body of |awis of necessity consistent with the
clear intent of section 1156.2 of the Act that all the agricultura

enpl oyees of an enployer be included in a

[Th. 5cont.]

I ssue. | do not profess to have greater insight into the purpose
behind the Statement of Intent than did the Board Menbers who

deci ded Interharvest, supra, but it is clear to me that those Board
Menmbers were not faced wth the issues confronting us in the instant
case. In that case, the Board approved of the Regional Director's
excl usion of certain packing shed enpl oyees fromthe bar8a| ni nﬂ uni t
based on an agreenent fromthe parties to that effect and on the
Regional Director's determnation that the agreenent was not
con_trar?/ to the purposes of the Act. The Board parenthetical ly took
official notice of the Statenent of Intent and, w thout any anal ysis
or discussion, concluded that it could regard of f-the-farm packing
sheds as constituting a separate noncontiguous geographi cal area.
However, the Board went on to specifically limt the exclusion of

t he ﬁack| ng shed enpl oyees fromthe unit to the limted circunstances
of that case. (Interharvest, supra, 1 ALRB No. 2, at p. 7. )

The dissent cites this document in support of its functional
rel ationship requirement (see footnote 6) . | note, however, that
the Statement of Intent quoted by the FFVWWin that docunent is an
earlier version and is not what was ultimately read into the Senate
Journal. As such, it adds little to the discussion herein. If
anything, a ﬂood argument can be nade that the Legislature
consi dered the | anguage contained in the earlier version of the
Statenent of Intent and specifically rejected it.

15.
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single bargaining unit. (See Vista Verde Farns v. Agricul tural Labor

Relations Bd. (1981) 29 Cal.3d 307, 323-324 for a discussion of the

| egislative intent favoring a grower-wide "wall to wall" unit.)

Whil e that section of the Act gives us some discretion to establish
nmore than one bargaining unit when the enpl oyees work in
noncont i guous geographi cal areas, | do not believe the Statement of
Intent nodifies or overrides section 1156.2 or requires that we
create a separate analysis for representational cases involving
packi ng sheds or coolers. In ny opinion, the concepts, definitions,
and anal ysis contained in our current body of |aw are sufficient and
appropriate for situations such as the instant case. | for one am
not prepared to cloud our analytical mdels based on a specul ative
interpretation of the Statement of Intent and its |egislative

hi story.

For the foregoing reasons, | agree with the majority that
the Petition for Certification should be dismssed as the
petitioning union seeks to represent only the packing shed enpl oyees.
Dat ed: Novenber 13, 1986

PATRICK W HENNI NG Menber

16.
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MEMBER CARRI LLQ D ssenti ng:

| dissent fromthe majority's conclusions that the packing
shed does not constitute a separate and appropriate unit and that the
el ection be set aside on that basis. Inny view the Investigative
Hearing Examner (1 HE) in her Decision correctly eval uated and
applied the legislative history and intent to find the shed to be an
appropriate unit.

In this case, the Board nust determne whether the
Tut unj i an packi ng shed can be certified as a bargaining unit separate
fromthe Enployer's field operations. Labor Code section 1156. 2
allows the Board discretion to certify separate units only when
enpl oyees are enpl oyed i n "nonconti guous geogr aphi cal areas. "
However, aside fromthe words used, the statute does not define the

term?Y The Board nust therefore apply wel | -establ i shed

yThus, I n non- packi ng shed situations, the Board has devel oped the
Single Definable Agricultural Production Area (SDAPA) standard for
determni ng whether two or nore parcels of |and are in "noncontiguous
geographical areas." See Egger & Giio Co., Inc. (1975) 1 ALRB No.
17.
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principles of statutory construction in order to ascertain the

Legislature's intent wth respect to the Board's ability to certify

packi ng sheds as "nonconti guous geographical areas." As the
California Supreme Court stated in Hghland Ranch v. ALRB (1981) 29
Cal.3d 848, 858, " . . . theobject of all construction of statutes

Is to ascertain and give effect to the intention of the legislature
In the anal ysis of statutes for the purpose of finding

legislative intent, regard is to be had not so nuch as to the exact

phraseol ogy in which the intent has been expressed as to the general

tenor and scope of the entire schene entodied in the enact nents. . .

[ T] he obvious design of the | aw shoul d not be sacrificed to a literal

interpretation of such language.” [dtations onhtted.].g

ZIn R Bernard D ckey v. Rasian Proration Zone No. 1 (1944) 24
C.2d 796, 802, the California Suprene Court al so stated:

In attacking the problemof statutory interpretation here
presented it is essential to renmenber the basic principle
unguallfledly declared by this court on nunerous occasions
and wel | stated in 23 Cal.Jur. section 107, page 725, as
follows: "It is acardinal rule that statutes are
construed according to the intention, or at |east
according to the apparent or evident intention or .
purpose, of the | awrakers. Such intention controls, if
It can be reasonably ascertained fromthe | anguage used.
I ndeed, it has been said that the legislative intent in
enacting a lawis the lawitself. Accordingly the
primary rule of statutory construction, to which every
other rule as to interpretation of particular terns nust
yield, is that the intention of the |egislature nust be
ascertained if possible, and, when once ascertained, wll
be given effect, even though it may not be consistent
with the strict letter of the statute. |In other words,
as is declared by the code, 'in the construction of a
statute the intention of the legislature . . . is to be
pursued if possible.' [Code Civ. Proc., sec. 1859.]
Certainly the | anguage of a statute should never be so
construed as to nullify the will of the legislature, or
to cause

[fn. cont. onp. 3
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In this case, there exists legislative intent wth
respect to the Board's ability to certify packi ng sheds as separate
bargaining units which is contained in an explicit Statenent of
Intent agreed to by the parties, adopted by the Senate Industri al
Rel ations Coormttee in its hearings on the Agricultural Labor
Rel ations Act (ALRA or Act), and published in the Assenbly and Senate
Journals as part of the official legislative history of the Act. The
| HE s decision contains a full and excellent recitation of the facts
under|ying the adoption of the Satenent of Intent. In May 1975,
shortly before passage of the ALRA the Fresh Fruit and Veget abl e
Wrkers Union (FFWY expressed to the Legislature its concern that the
proposed statutory |language requiring all agricultural enpl oyees of an
enpl oyer be included in one bargai ning unit woul d precl ude FFWVfrom
retaining or organizing its traditional base of support, nanely
enpl oyees invol ved in the packing, cooling and processi ng operations
of agricultural commodities. Drafters of the | aw expressed surprise
upon | earning about the very existence of FFWVor its traditional
organi zational base. |In specific response to FFWV/s concerns, the
Satenent of Intent was drafted to protect FFWV/s organi zati onal
rights by providing the Board with discretion to certify packi ng
sheds as separate nonconti guous geographi cal units where the "

packi ng

[fn. 2 cont.]

the law to conflict with the apparent &urpose had in view
by the | ammakers.” (In re Haines, 195 Cal. 605, 612 5234
P. 883]; County of Los Angeles v. Frisbie, 19 Cal.2d 634,
639 [122 P.2d 526] .)

(See also Galleher v. Canpodonico (1931 S. F. Sup. Ct.) 5 P.2d 486,
488-489.)
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operations are not conducted on a farm. . R

The naj ority concl udes that because the Tutunjian shed is
physical ly | ocated next to the Enpl oyer's al nond orchard, it is
"contiguous" for purposes of Labor Gode section 1156. 2, and hence the
Board | acks any discretion to certify the shed as a separate unit.
This conclusion, the ngority and concurring opinion state, is
consistent wth the Legislature's intent behi nd Labor Gode section
1156. 2 favoring the inclusion of all agricultural enployees in a single
bargaining unit. | di sagree.ﬂ/ As the | HE noted:

LLELIELTA T AT
PPy
TP

¥ N\ot hi ng inthe legislative history suggests that the Legislature
intended to restrict, rather than protect, the ability of FPAWto
or gani ze new enpl oyees under the ALRA I ndeed, Labor Gode section
1156. 7 specifically provides that a coll ective bargai ni ng agreenent
executed prior to the effective date of the Act would not bar a petition
for a newelection. Thus, in those cases where it had pre-Act
contracts, FFVWWwoul d eventual | y have to file a petition for an el ection
inorder to be able to continue to represent enpl oyees it had
represented prior to enactnent of the AARA In order for FPAWto
conti nue to represent shed enpl oyees separately, FFWWwoul d have to have
the ability to have any el ection in an appropriate unit consisting of
only packi ng, cooling and processi ng enpl oyees.

Inits Executive Report, reviewed by FFVWVofficial Jerry
Breshear prior to issuance to its nenbershi p, FFVWdescri bed how t he
ALRA provides future opportunities for the FFVWWto organi ze
unr epr esent ed packi ng shed enpl oyees. See Exhibit 44, section 4.

ﬂ/Although then-Secretary of Agriculture Rose Bird testified that the
Satenent of Intent was nerely a "clarification" of the Board s
discretion to certify separate units where sheds, as opposed to farns,
are noncontiguous, it is clear that the Satenent of Intent was intended
to define "noncontiguous,” in cases involving sheds, in terns of whether
the shed is "on-or-off-a-farm”
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The Statenent of Intent creates a separate anal ¥si s for

bar gai ni ng units invol ving BaCkI ng sheds by shifting the

focus fromthe distinction between "contiguous" and

"noncont i guous" geographi cal areas to the distinction between

"on the farnf and "off the farm " It would have been

superfluous to issue the statement that a packi ng shed

| ocated off the farmconstitutes a separate nonconti guous

geographi cal areas if "off the farni only neant "nonconti guous

geographical area." (IHED, p. 22.)
Thus, the majority errs by focusing prinarily on the physi cal
rel ati onship of the packing shed to the alnond orchard as sati sfying
t he "nonconti guous" | anguage of Labor Code section 1156. 2, rather
than focusing on whether the shed is "on-or-off-a-farni as required by
the Statenent of Intent.> Furthernor e, regardl ess of the existence
of legislative intent behind Labor Gode section 1156. 2 to include
all agricultural enployees in one bargaining unit, see Mista \Verde
Farns v. Agricultural Labor Relations Board (1981) 29 Cal. 3d 307,

323-324, the fact remains that the |legislative intent as evi denced

through the Statenent of Intent nmakes it clear that the Board coul d

certify sheds as separate units despite the already existing proposed
| anguage of Labor C(ode section 1156. 2. Thus, the specific
legislative intent to protect FPAWs organi zational abilities nust

t ake precedence over the otherw se general |egislative intent

favoring single bargaining units.

§/Contrary tothe ngjority and concurring opi nions, | amnot
elevating ". . .a narrowy defined nonstatutory proviso to a
position of greater inportance than the explicit statutory
presunption favoring a single bargaining unit." As stated earlier,
| amnerely construing the statutory | anguage i n Labor Code section
1156.2 inlight of the legislative intent as expressed in the
Satement of Intent. See Hghland Ranch v. ALRB, supra.
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The Satenent of Intent did not define what is neant by "on
afarm" Hwever, it is clear that the termshoul d be construed
liberally, consistent with the legislative intent in protecting the
FFWVs ability to organi ze packi ng shed enpl oyees into separate
bargaining units. The legislative intent was to expand the Board's
discretionin this regard. The Board frustrates that overall intent
by adopting a literal and narrow readi ng of the words "on-a-farnf in
order to restrict, rather than expand, the ability of the Board to
certify sheds as separate units.

The wording in the Satenent of Intent, nanely that

packing . . . operations . . . not conducted on a farm.
", evidences an intent that there be sone functional relationship
bet ween t he packi ng bei ng conducted and the farmbei ng operated. In
light of the clear legislative intent to protect the rights of
packi ng shed enpl oyees to organi ze under the FFWVY the | anguage of
the Satenent of Intent should be construed to all ow sheds to be
separate units unless the shed operation is inseparably part of the
farmng operation. nly if the packing operation is conducted on the
premses (i .e. farnm where the crops are being grown is there such a
functional relationship between the shed and the farm Construi ng

"on-a-farmi as neani ng t hat

_ o Despite Menber Henning' s assertion that no basis exists for ny
interpretation of "of f-a-farm" FFWVs 1975 Executive Report, section
Il (Exhibit 44) explicitly makes reference to its understandi ng that
the Satenent of Intent would require that packing sheds |ocated on

| and where the produce is not grown woul d be considered "of f-a-
farm" There is no evidence that FFWY/s understandi ng was erroneous
or was rejected by the Legislature inits deliberations over the
Satenent of Intent.
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the shed nmust be on the farmwhich produces the very commuodities to
be packed into the shed is a |ogical construction, consistent with
the clear legislative intent to protect the FFVWs organi zati onal
abilities.”

In R.C. Wilter & Sons (1976) 2 ALRB No. 14, the facts are

di stingui shable. There, unlike the present case, the shed which was
found to be "on-a-farnt was adjacent to one of four vineyards whose
produce was packed into the shed. However, the Board did state the
fol | ow ng:

The statutory |anguage supports the conclusion that
agricul tural workers working in packing sheds that are on
farms nust be included in bargaining units of other _
agricultural workers. Since the packing shed involved in
this case is located on |and adjacent to other farniand
owned by the enployer, it is contiguous for purposes of
the statute. Failure to include all enployees was an error

(R.C, Vélter & Sons (1976) 2 ALRB No. 14, at pp. 3-4,
enphasi s added. )

" bevel oping a functional criteriain the "on-or-off-a-farm
anal ysis i s not unprecedented. The Board devel oped such functi onal
criteria in its approach to determning whet her two separately
| ocated parcels of |and are neverthel ess in one conti guous
geogr aphi cal area when it formulated the S ngle Definable
Agricultural Production Area standard in Egger & Giio Co., Inc.,
supra, 1 ARB No. 17.

The Enpl oyer's argunments that the | HE anal ysis coul d be def eat ed
b% the planting of a single fruit tree whose produce is packed into
the shed is without nerit. The Board woul d have the discretion to
determne whether the planting of a single fruit tree, or even
several trees would be substantial or mnor enough to have an i npact
inthe analysis or result. S mlarly, the Enployer's argunent that
the | HE' s approach would I ead to a race horse result is
unper suasi ve. As long as the Board's aloproach is clear and _
consi stent, the sane analysis and result as to the appropriate unit
slhoul d enfs_ue regardl ess of whi ch uni on happens to petition for an
election first.

12 ALRB No. 22 23.



The Board's language in R. C. Wlter focused upon whet her

the shed was |ocated on |and adjacent to other farm and owned by the
enployer. It is inpossible to say that the Board intended its
reference to "other farm and" to enconpass broadly any and al

farm and producing any of the enployer's crops regardl ess of whether
the crops are packed into the shed. That precise question was not
before it in R. C. Wlter & Sons, as the other farmand invol ved in

that case was yielding crops packed into the shed.

Applying the functional relationship analysis, | would find
that the Tutunjian packing operation is being conducted off-a-farm
since the al nond orchard adjacent to the shed does not produce crops
bei ng packed into the shed. Accordingly, | would affirmthe IHE'Ss
findings of fact and conclusions of [aw, and would find that the
Tutunjian packing shed i s noncontiguous for purposes of Labor Code
section 1156. 2.

Havi ng concluded that the Tutunjian shed is
noncontiguous, | would al so adopt the | HE's recomrendation that the
Board determ ne whether the shed shoul d nonethel ess be included in a
single bargaining unit with the Enployer's remaining field workers.
When two or nore operations of an enployer are in noncontiguous
geographi cal areas, the Board still considers certifying one unit in
light of the factors listed in Bruce Chrch, Inc. (1976) 2 ALRB No.
38.

Applying the Bruce Church factors to this case:

(1) Physical or geographical location; The shed is

| ocated within close proximty of all the parcels. The farthest
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parcel is 16 to 17 mles away, wth nmost parcels located within 1 to
4 mles of the shed.

(2) Centralized adm nistration, |abor relations: As noted

by the IHE, top managenent and | abor relations are centralized in
Harry Tutunjian and his two sons, Robert and Karnie. Harry oversees
the entire operation, Robert oversees nost of the field parcel
operations, and Karnie oversees the shed operation and the field
parcels located in Madera County. The three men nmeet every norning
to discuss the entire field and shed operations. They collectively
deci de on wages prior to hiring enployees. The same central office
exists for both the shed and field parcels. To the extent Harry
Tutunjian & Sons owns some field parcels as well as the shed, the
sane checking account is used for those parcels and the shed.

(3) Comon supervision; As to the shed operation, Karnie

sets up the general guidelines as to supervision, but it is upto
floorlady Bea Gonzal ez and her assistants to inplement the

gui delines. Field enployees are generally provided by | abor
contractors although there was evidence that Robert Tutunjian hired
enpl oyees and supervised them Karnie supervises the parcels |ocated
in Madera County.

(4) Interchange of enployees; The evidence shows t hat

i nterchange was sonetines frequent but the extent of it was not
| arge. As noted by the IHE, workers were generally hired to work in
the respective field or shed operations. The Enployer-draws fromits
field empl oyees when it is short of labor in the shed, and vice

versa. The nunber of times this occurred in 1984 and how

12 ARB No. 22 25.



nany enpl oyees interchanged was |argely disputed. Harry and Robert
testified it occurred frequently, sonetines daily. Robert recalled
t hree occasi ons when he brought up to 25 enpl oyees to pack but
conceded that these were energencies and hi ghly unusual . Beyond t hat,
Robert could only recall individual instances involving one or a few
enpl oyees interchanging, nostly fork lift operators, truck drivers or
irrigators who woul d stack or repair boxes, clean the shed and ot her
such duties. e enpl oyee, Esther Sal azar, recalled only five tines
when field enpl oyees were brought to the shed, although she believed
that the packers supplied by the | abor contractor al so worked in the
fieldin the norning prior to working in the shed. Harry estinated
that the percentage of interchange was only 10 percent of the

enpl oyees and that the sane percentage applied in terns of shed

enpl oyees who worked in the field both before and after the shed
season.

(5) Smlarity inskills, nature of work; The work at the

shed is different than the regular field work. The shed enpl oys
prinmarily packers (conprising sixty percent of shed workers), while
the rest are boxers and checkers, fork lift drivers, nechanics, and
nai nt enance personnel. F eld enpl oyees are engaged i n thinning,
pruning and harvesting. Mechanics, welders, fork lift drivers and
truck drivers work in both the field and shed.

(6) Smlarity in wages, hours and worki ng conditi ons;

Substantial differences exist between the hours, wages and wor ki ng
conditions of shed enpl oyees and field workers. These differences

include: By whomthey are hired; by whomthey are supervised; who
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handl es their |abor relations; the anount they are paid and their
wage rates (hourly versus piece rate); classifications and the
nature of their work; what tine of day their work comrences; how | ong
their work season i s; howfrequently they are paid; fromwhomthey
recei ve their paychecks; where they receive their paycheck; on whose
payrol | they are carried; whether they punch into a tine clock; and
whether they eat in a | unchr oom ¥

(7) Bargaining history: There is no history of prior

bar gai ni ng.
In this case, although there exists centralized | abor

relations, there is not enough of a strong community of interest

Yspecifically, field and shed enpl oyees are each hired separately. Field
workers can be hired by Robert Tutunjian but are nostly hired through | abor
contractors. Wth the exception of 20 to 30 workers provided by | abor
contractor Jose Ruiz (who al so provides field workers)/ shed enpl oyees are
hired by Karnie Tutunjian and fl oor | ady Bea Gonzal ez. Supervi sion and | abor
relations for field workers are generally handl ed by Robert while supervision
and | abor relations for shed enpl oyees are handl ed by Karnie or Bea Gonzal ez.
Feld workers are not broken into strict categories; they do typical field
work: pruning, thinning, harvesting, etc. Shed enpl oyees are classified as
packers, box boys, checkers, fork lift operators and nai ntenance nen. Feld
workers are prinarily nmen; 60 to 65 percent of the shed workers are wonen
enpl oyed as packers. F eld enpl oyees are paid hourly wages; shed packers are
pai d piece rate while the rest (box boys, checkers, etc.) are paid hourly.
The shed enpl oyees' hourly wages are different fromthe hourly field workers.
Feld workers are paid weekly and receive their checks in the field; shed
enpl oyees are paid every two weeks and collect their checks fromthe Enpl oyer's
busi ness office. F eld workers collect their checks fromthe | abor
contractors; shed workers are carried directly on Harry Tutunjian & Sons
payrol | s and receive Harry Tutunjian & Sons paychecks. Shed workers punch into
atinme clock; wth the exception of sone truck drivers, field workers do not.
Shed workers eat lunch in a lunchroom field workers do not. Field workers
start work at 6: 00 a. m. ; shed workers start at 10:00 a. m. (after a certain
vol une of produce as been generated for packi ng). The shed workers season is
general Iy June through Septenber or Qctober; field work season is longer (it
is unclear on the record how much | onger). However, neither shed nor field
enpl oyees are provi ded nedi cal or pension benefits.
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to warrant one single unit/ given the Legislature's intent to protect
the FPWVs organi zational ability. Wdges, hours and general working
conditions of shed enpl oyees are different fromthose of field
workers as are the skills inherent in their respective work.

| nt er change whil e frequent does not occur on a large scale and to the
extent it does, workers remain on their respective field or shed
payrol|. Enpl oyees are for all practical purposes separately
supervi sed. Even though the shed operation is integrated wth the
Enpl oyer' s field operations, in the sense that the shed packs the
produce grown in the field, this wll alnost always be the case when
the Board is dealing wth agricul tural packi ng sheds. The

Legi sl ature presunably was aware of this but nonethel ess gave the
Board authority to consider sheds as separate bargai ning units.
Aven the legislative intent to protect the ability of packing shed
enpl oyees to be organi zed into a bargaining unit separate fromfield
workers, | find the shed to be an appropriate separate bargai ni ng

uni t.

ADEQUATE NOT CE - B ECTI ON

| also find the Enpl oyer's exception that inadequate notice

of the el ection was given to enpl oyees to be wthout nerit. The facts
show that the petition upon which the el ection was held was filed on
Tuesday, Septener 11, 1984. After investigating the Enpl oyer's
contention that the appropriate unit consisted of both field and shed
workers, the Regional DO rector concluded that the unit of shed
workers was i nappropriate. He dismssed the el ection petition on
Friday, Septenber 14, notifying the Enpl oyer of his dismssal at

about 5:00 p.m  Arequest for reviewfiled by the
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FRWVover the weekend was granted by the Board on Mbnday, Septenber
17, and an election was ordered to be hel d as soon as possi bl e whi ch
woul d al l ow for naxi numvoter participation. A pre-election
conference was held at 2: 30. p. m on Septener 17.

At the pre-el ection conference, the Enpl oyer's counsel,
Thomas Canpagne, conpl ai ned about hol di ng the el ection on that sane
day because of the fact that the shed had cl osed on Septenber 12 and
no one was working. According to Ganpagne, Joseph Sahagun, the Board
agent in charge of the election, responded that he had | earned t hat
t he packi ng shed enpl oyees woul d be picking up their checks begi nni ng
at 4:30 p. m. that day. Sahagun asked the parties to cooperate in
the distribution of notices for the el ection. The union
representative agreed to cooperate but Canpagne refused to do so,
stating he did not believe the el ection shoul d be taking pl ace.
Sahagun sent two Board agents to the Enpl oyer' s packi ng shed at 4: 00
p. m todistribute notices regarding the election to workers com ng
intopickupther checks. ¥

Robert Tutunjian testified that shed workers nornal |y get
paid on a two-week basis; however, since the last day of work for

t he shed enpl oyees was Septenber 12, the Enpl oyer deci ded to nake

_Q/S_aha un testified that he did not knowif the two Board agents
didin fact distribute the notices. However a declaration by
Canpagne admtted i nto evi dence concedes this fact. A so, the
testinony of assistant floorlady Esther Sal azar shows that Board
agents did distribute papers to workers as they walked into the

| oyer' s ﬁreml ses to pick up their checks. | oyee Marina Maci as
testified she saw many workers read a poster posted by Board agents
on the fence at the entry to the Enpl oyer's prope_rt% regarding the
tine and place of the election before they |eft wthout voting.
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paychecks avail abl e as soon as possible. Thus, on the |ast day of
wor k, the Enpl oyer wote on a chal kboard that checks woul d be

avai | abl e on Monday evening. Robert testified that this announcenent
was witten so everyone could see it. He further stated that not
everyone cane on the 17th to pick up their checks; he saw sone

enpl oyees cone into the office to pick up their paychecks Tuesday
through Friday. According to Robert, workers can cone in and pick up
their checks anytine they feel likeit. He did not specify how many
wor kers cane on Monday to pick up their checks nor how nany canme on
the fol |l ow ng days.

There was substantial testinony that nore peopl e received
noti ce of the election than the nunber who actually voted. Esther
Sal azar, an assistant floorlady, testified that on the day of the
el ection, she saw about 100 packi ng shed workers gat hered just before
the polls opened. She saw Board agents handi ng out pieces of papers
to workers as they entered the Enpl oyer's premses between 4: 00 and
4:30 p. m.  She also saw the Tutunjians, Bea Gonzal ez and assi st ant
floorlady Mnnie Caballero in the Enpl oyer's of fice. According to
Ms. Sal azar, shortly before 4:30 p. m. while the workers were
gathered, Mnnie Cabal |l ero cane out of the office and spoke to a group
of workers waiting to vote. Mnnie told themto go horme because the
border patrol was going to cone and they were going to call the
pol i ce. o

Ms. Salazar testified that quite a few people | eft; she did not

9 The I HE overruled a hear say obj ection as to what Mnnie said to

the workers on the basis that such testinony went to the question of
whet her workers had notice of the el ection.
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know how many -- it was nore than 10 but she did not knowif it was
nore than 20. Ms. Salazar testified that she tried to stop them by
telling themit was a lie and that the border patrol woul d not show
up but people |l eft anyway, saying they were afraid to vote because
the border patrol would show up. M. Salazar told Xavier Sandoval ,
the FPMWrepresentative, who al so tried to stop peopl e froml eavi ng.
According to Ms. Salazar, what Mnnie had sai d was qui ckly repeat ed
and spread anong the workers.

Esther Salazar's testinony concerning Mnnie's threat was
corroborated by enpl oyee Marina Macias in full and by enpl oyee Mirri a
Her nandez i n part.y Maci as testified that alot of illegals were in
the group and that about 45-50 peopl e | eft, while Hernandez put the
nunber of people leaving at 40. Mcias also testified that she saw
sone workers read the ALRB poster posted on the Enpl oyer's fence
regarding the tine and pl ace of the election but they |eft wthout
voti ng.

O ane Sanchez, anot her shed enpl oyee, testified she saw
about 80 to 90 people close to the voting site. Sanchez did not
testify about the threat to call the border patrol or the police.
Sanchez, however, clained that everyone knew the el ection woul d be
comng up. She testified that prior to the layoff, Mrina Mcias
told her and about 30 others during lunch that the el ection woul d

' Hernandez testified that when she sawa | ot of peopl e | eavi ng she
asked Mnni e what was going on. Mnnie answered that the workers
wer e | eavi ng because they were going to call the border patrol --
they had already cal |l ed the police.

2 \acias first testified she saw 80 shed vorkers cone to get their
checks but later testified that the actual nunber was 97.
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be held on Monday at 4: 00 p. m

S xty-one persons voted, wth 10 of themvoting
chal l enged ballots. The el ection was hel d over a two-day peri od,
wth the polls opened from4:30 p.m to 7:30 p. m on both Mnday and
Tuesday, Septenber 17 and 18. Board agent Sahagun testified that
not nore than 10 peopl e voted on Tuesday, Septenber 18.

Sahagun testified that in addition to distributing notices
from4:00-4:30 p. m. on Mnday to workers who were pi cking up pay
checks, he arranged for notices to be broadcast in Spani sh on three
| ocal Spani sh-speaking radi o stations on Tuesday at hal f-hour
intervals, from10:30 a. m. to 7:00 p. m.  Sahagun further testified
that had the Regional Drector not dismssed the election petition
on Friday, he woul d have proceeded wth his plan on Saturday for
hi nsel f and other Board agents to go door-to-door and gi ve workers
notice, as well as to have aired radi o spots over the weekend.
However, because of the dismssal of the petition on Friday, he did
not do so. He testified that generally once a petitionis fil ed,
wor kers know when an el ection wll be held before notice is given out
but he conceded he did not knowif workers in this case knew a
petition had been filed or if they knew the el ecti on woul d be hel d
on the sixth day after the filing of the petition.

The Enployer's eligibility list contai ned 303 nanes
al though the Tally of Ballots designated the nunber of voters at

283. This conflict is not resol vabl e because the Epl oyer's

¥ Thi s testinony was not contradi cted;, however, neither was it
corroborated by Macias when the latter testified.
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payrol | records were not introduced into evidence and the enpl oyee
eligibility list was not qualified as a busi ness record. ¥ Robert
Tutunjian testified that at peak, they enploy 220 to 280 workers in
the shed daily, not counting truck drivers or nechanics. However, he
conceded that he normal |y experiences daily turnover of 30 to 50

wor ker s. & Enpl oyee workers testified that the nunber of daily
workers was | ess. Esther Sal azar, an assistant floorlady, testified
that as part of her duties, she wal ks around the shed and has the
opportunity to have contact wth all the shed workers. Before the

el ection, she counted enpl oyees at | east once a week, and excl udi ng
truck drivers, found about 140 workers worki ng on any gi ven day.
Marina Maci as, an enpl oyee who initiated the uni on organi zati on at

t he shed and who served as a uni on observer during the el ection,
stated that she collected union authorization cards anmong the workers
In August. She counted the nunber of packers and box boys on three

di fferent

¥ The enpl oyee eligibility list, Exhibit 10, was a docurment conpil ed
by the Enpl oyer's staff after the Union's election petition was

filed. Admnistrative notice was taken that it was submtted to the
Regional Drector as part of the Enpl oyer's obligation to respond to
the election petition. The Enpl oyer did not establish the necessary

elenents to qualify it as a business record.

Yt the Enpl oyer experiences daily turnover of 30 to 50 peopl e, then
over a two-week payroll period, a lot of different individuals would
be eligible to vote during the rel evant pre-petition payroll period.
However, if Robert's testinony that there are regularly 220 to 280
daily jobs at peak is correct, then the eligibility list of 283 to
303 nanes woul d suggest very little turnover.

33.
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occasi ons. 2% and each time counted 137 to 140 enpl oyees.
ANALYSI S

It is clear that |ow voter turnout, standing alone, is not
sufficient grounds to set aside an election. (Leo Gagosian Farns, |nc.
(1982) 8 ARBNo. 99; S.W Evans and Son (1948) 75 NLRB 811 [21 LRRM
1081].) The Board has held that an election will be deemed

representative where there is sufficient notice to eligible enployees,
voters are given an adequate opportunity to vote, and there is no
evi dence of interference with the electoral process. (Leo Gagosian
Farns, I nc., supra; Lu-Ette Farns (1976) 2 ALRB No. 49; Verde Produce
Co., Inc. (1980) 6 ALRB No. 24. See also Versail Mnufacturing, Inc.
(1974) 212 NLRB 592 [86 LRRM1603]; S.W Evans and Son, supra.)

Over the years, the Board has consistently stressed that Board

agents face peculiar difficulties in providing notice to agricultural
enpl oyees because of the seven-day el ection requirenent and because of
the inherent high turnover in the work force. The Board has stated
that responsibility lies first with

Board agents to provi de adequate notice but that all parties are
equal |y on notice of the short tine [imts and nust nake reasonabl e
accommodat i ons for holding el ections wthin that tine period,

I ncluding participating thenselves in efforts to notify

E/She excl uded fromher count truck drivers and fork lift drivers,

Robert Tutunjian testified that at peak they have up to 8 fork |ift
drivers, 8 truck drivers, and 2 to 3 yard nen. They al so enploy up to
20 peopl e repairing bins and boxes, although the average nunber is 5
to 8 peopl e.
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enpl oyees. (Lu-Ette Farns, supra/ 2 ALRB No. 49; Yamano Bros. Farns,

Inc. (1975) 1 ALRB No. 9; Sun Wirld Packing Corporation (1978) 4

ALRB No. 23; Leo (Gagosian Farnms, I nc., supra, 8 AARB No. 99. ) Thus

the Board has held that Regional Drectors nust provide as much notice

as is reasonably possible under the circunstances of each case. (Leo

Gagosian Farns, I nc., supra; Verde Produce Co., Inc., supra, 6 ALRB

No. 24.) The NNRBsimlarly requires that reasonabl e nmeasures be
taken to notify enpl oyees of an inpending election. (Jowa Security
Services, Inc. (1984) 269 NRB 297 [115 LRRM1212].)

The Board and national board's standard of requiring
reasonabl e efforts to notify enpl oyees of an el ection does not
include an obligation to provide actual notice to enployees. This is
particularly true of enployees who are on |ayoff status or are away
fromwork for personal, non-work related reasons where individua
notification would be too great a burden on Board agents who have
many responsibilities in the brief period between the filing of the
el ection petition and the election. (Sun Wrld Packing Corp., supra,
4 ALRB No. 23; Lu-Ette Farms, supra, 2 ALRB No. 49; Leo (agosian
Farns, Inc., supra, 8 ARBNo. 99.) In

Leo Gagosi an, the Board stated:

W have inplenented the duties inposed by the statute and
our regulation by requiring the [Regional Drector] to
give as nuch notice as is reasonably possible under the

ci rcunstances of each case. Recognizing the exigencies of
our el ection procedure and nunerous responsibilities

pl aced on Board agents upon the flllng of a petition, we
do not require that election notices be given individually
to each potential voter, even in situations where the
ellplble voters are no | onger working at the petitioned
enpl oyer. "Thus even where sone eligible enployees fai

to hear of an election
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because of notice difficulties, we shall nonetheless certify
the results if the Regional Director provided as nmuch notice
as reasonabl¥ possi bl e under the circunstances." Verde Produce
Co. ¢ Inc. g 598OXL 6 ALRB No. 24. See also Sun Wrld Packing
A%rp. (1978) 4 ALRB No. 23; Lu-Ette Farns (1976) 2 ALRB No.

In Jowa Security Services, Inc., supra, 269 NLRB at 298
[115 LRRM 1212], the national board stated

The Board has never required that enpl oyees receive

actual notice of an inpending election. Rather, the
standard has al ways been that reasonabl e neasures must be
taken to assure that unit enployees are aware of their
right to exercise freely their franchise in a Board-
conducted election. This is traditionally acconplished

t hrough the posting of the official notice of the election
I n conspi cuous places prior to the election. There is no
requi rement, for exanple, that eligible enployees who are
off duty during the posting period be individually
notified of the election. See Rohr Aircraft Corp. 136 NLRB
958 (1962). It is sufficient to show that reasonable
steps were taken to apprise enployees of their election
rights. (Enphasis in original, footnote om tted.)

What constitutes reasonabl e measures to provide notice is
| argely a question of fact, dependent upon the circunmstances of each
case. Nonetheless, a. party attenpting to set aside an election
bears a heavy burden of proof. (See Jowa Security Services, I nc.,
supra, 269 NLRB 297 [115 LRRM1212]; California Lettuce Co. (1979)

5ALRB No. 24.) There nust be affirmative evidence in the record

showi ng that workers, sufficient in nunber to have affected the
results of the election, were disenfranchised as a result of the
conduct of a party or the Board in not providing as much notice as
was reasonably possible or in the scheduling of the election. (Leo
CGagosian Farns, I nc., (1984) 10 ALRB No. 39; Jack or Marion Radovich
(1976) 2 ALRB No. 12; Lu-Ette Farms, supra, 2 ALRB No. 49. See

al so Jowa Security
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Services, Inc., supra.) In review ng allegations that enployees did

not receive sufficient notice of the election, the Board nust bal ance
the strong need to assure that all eligible enployees have been given
an opportunity to vote against the conpeting policy considerations
favoring pronpt conpletion of election proceedings. (Versail Mfg.,

I nc., supra, 212 NNRB592 [ 86 LRRM1603]; NRBv. Berryfast, Inc.
(1984) 741 P.2d 1161 [117 LRRM2151] .)

A review of some cases is illumnating. In Lu-Ette Farnmns,

supra, 2 ALRB No. 49, the Board certified the results of an election
where only 56 of 112 eligible enployees voted. Notices of the

el ection were not handed out until the day of the election; over 50
percent of the eligible voters were not working that day and
presumably did not receive notice. The Board noted that 40 of the 56
who did not vote |ast worked for the enployer before the election
petition was filed such that even if the notice of election had been
di ssem nated the day the petition was filed, these enployees m ght
not have received it. The Board observed that the enployer
furnished a late and inconplete list of enployees' names and
addresses thus nmaking any other means of notification (such as
contacting workers at their addresses) largely a matter of guesswork.
The Board went on the say that even if the enployer had tinely
supplied a conplete |ist, the Board woul d have declined to make

i ndividual notification a requirement as it is too great a burden for
Board agents. However, the Board noted that addresses m ght be

hel pful in devising other means of notice such as the posting of
notices in labor canps or community areas or the use of radio

announcenent s
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in appropriate areas. The Board reaffirmed the discretion of Board
agents to devise the neans of notice which are appropri ate under the
Ci r cunst ances.

In Leo Gagosian Farns, Inc. (1982) 8 AARBNo. 99, only 164

of 627 eligible enpl oyees voted (26 percent turnout). A the tine
the petition was filed, only 40 to 50 enpl oyees were worki ng. Board
agents visited every hone for which there was an address on the
eligibility list. The addresses were in 8 different tows as well
as notels and | abor canps. Board agents left official notices
concerning the el ection and al so posted notices in |aundronats.
Thirty-five announcenents were aired on local radio stations. The
uni on and enpl oyer simlarly attenpted individual notification and
aired radi o spots, and the enpl oyer attached a canpaign flyer to 300
checks it distributed to enpl oyees. The Board agai n stressed t hat
such efforts to give individual notification of the election were
not nmandatory and that Board agents exceeded their obligations in
provi ding as much noti ce as reasonably possi bl e under the
circunstances. The Board certified the election despite the | ow
turnout vote,

In Jowa Security Service, Inc., only 64 out of 314 eligible

enpl oyees voted. ficial Notices were posted in several |ocations
at the enployer's facilities where enpl oyees report to receive their
paychecks. The el ection was conducted on payday. The uni on had
nai | ed copies of the notice of election to all enpl oyees on the

Excel sior list two days before the el ection (although the nati onal
board does not rely on this fact inits analysis). The Regional

O rector concl uded that enpl oyees
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recei ved i nadequate notice of the election and inferred that this

was the cause of the low voter turnout. He based his conclusion

upon the fact that enployees perforned their work at different job
sites, and only went to the enployer's office to pick up their checks
paid on a biweekly basis; thus they were not likely to see the
posted notices until the day of the election. The Regional Director
reasoned that it would be "pure speculation to assune that all or a
great mpjority of enployees who did cone into the enployer's facility
before the polls closed to pick up their checks actually saw the

Notice of Election." The national board overrul ed the Regiona

Director's recomendation that the election be set aside, noting
that no evidence was presented that in fact any enployee did not see
the notice of the election. The national board rejected the Regional
Director's reasoning, finding that it would be equally specul ative
to conclude that enployees did not see the posted notice. After
noting that there is no requirenment that actual notice be given to
voters, only that reasonable steps be taken to apprise enployees of
their election rights, the national board went on:

There is no evidence of any |rrezylar|1y in the posting of

el ection notices in this case. ccordingly, other than the
naked assertion that the |ow turnout was a fortlou
attributable to inadequate notice, there is no basis for
drawing an inference that the lack of notice was the reason
for the low voter turnout. Were enployees fail to vote
because of hospitalization, vacation, apathy, or any other
normal conditions of |ife, we see no useful purpose in
specul ating as to the state of mnd of enployees who do not
vote. In the absence of evidence that anY eanoKee eligible
to vote was denied the right to cast a ballot, the reasons
for an enployee's failure to vote are irrelevant. Stiefe
Construction Corp. 65 NLRB 925 (1946). Rather we prefer to
rely on the untainted results of the well-established

el ection machinery as the best evidence of enployee sentinent.
(269 NRBat 298.)
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In Verde Produce Farns, I nc., supra, 6 ALRB No. 24,

however, the Board set aside an el ection where a 48-hour strike
petition was fil ed, no enpl oyees worked the two days after the
filing but 81 enpl oyees worked on the day the el ection was hel d.
Board agents attenpted to notify enpl oyees of the el ection by

pl acenment of radi o announcenents in | ocal Spani sh-speaki ng stations
and by distribution of leaflets at the Cal exi co-Mexicali border. The
union also distributed leafl ets and the enpl oyer nmade sone efforts
to notify enployees through its foremen. 222 eligible voters,
only 66 (29. 7 percent) voted. No strikers voted. only enpl oyees who
worked on that day voted. The Board found significant evidence

exi sted to concl ude that enpl oyees who did not vote were

di senfranchi sed due to |l ack of notice and that the el ecti on was
schedul ed so pronptly that enpl oyees did not receive adequate
notice. The Board however reaffirned its previous hol ding that where
the Regional Director has provided as much notice as is reasonably
possible, the Board will certify the results of the el ection.

The question in this case is whether the Board agents took
reasonabl e neasures to assure that eligible enpl oyees recei ved noti ce
of the election. | conclude the Board agents did take such
reasonabl e neasures. At the tine of the pre-election conference,
the Board agents were aware that no workers were working since the
previ ous Vednesday but that the enpl oyer had advi sed enpl oyees t hat
they coul d pick up their paychecks on Monday afternoon. Thus Board
agents had every reason to believe that scheduling the el ection at

such tine and pl ace where
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enpl oyees woul d pi ck up their paychecks woul d provi de effective
notice of the election to nost of the Enpl oyer's workers. 1In
accordance wth such belief, the Board agents posted a Notice of
Drection of Hection at the entrance to the Enpl oyer's property
wher e enpl oyees passed through to go to the office and col l ect their
checks. Between 4:00 and 4:30 p. m., Board agents handed out Noti ces
to those workers who arrived. In addition to these efforts, Board
agents al so schedul ed the polls to be open from4:30 to 7:30 p. m
on Tuesday so as to provide further opportunity to vote for any
workers col l ecting their checks on Tuesday. In order to further
notify any workers not planning to pick up their checks on Monday or
Tuesday, Board agents ai red announcenents in Spani sh on | ocal
Spoani sh- speaki ng stations every hal f-hour on Tuesday begi nning at
10:30 a. m until 7:00 p. m

There was evi dence that such efforts to provide notice were
successful even though sone enpl oyees did not vote after getting
notice. Esther Sal azar testified that workers stopped to read the
notice posted at the entrance to the Enpl oyer's gate but |eft anyway
w thout voting. FRPMWw tnesses estinated that between 90 to 100
el i gi bl e enpl oyees were gat hered outside the Enpl oyer's of fice j ust
prior to the opening of the polls, although 40 to 50 workers |eft
after hearing Mnnie Cabal l ero's statenent that the border patrol
and police would be called. Board agent Sahagun testified that sone
workers voted on Tuesday, albeit |ess than 10 persons.

Gonpared to the affirnative record evi dence that Board
agents reasonably tried to provide notice and that a significant
nuner of workers received notice, the Enpl oyer here has presented
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no direct evidence that workers failed to receive notice or were
deni ed the opportunity to vote. In the face of evidence that

wor kers were advi sed they coul d pick up their checks on Monday and
that nany workers did so, the Enpl oyer produced no evi dence as to
how many workers did or did not pick up their checks on Monday or
Tuesday. Robert Tutunjian did testify that he saw sone workers pick
up their checks Tuesday through Friday, but he did not specify how
many.  course, any workers picking up checks on Tuesday woul d have
recei ved notice and an opportunity to vote, and sone workers
apparently did vote on Tuesday. Despite the fact that the checks
were distributed fromits office, no payroll or office personnel was
called by the Enpl oyer to testify as to how many checks were not

di stributed on Monday, Tuesday or any other day such that sone
estinmation coul d be nade as to how nany workers did not receive

notice. X Snmilar to Jova Security Services, Inc., it would be pure

specul ati on under these circunstances to infer that the | ow voter
turnout in this case was because of inadequate notice. |Indeed there
Is affirnative evidence in the record that a substantial nunber of
workers -- at least 40 to 50 -- left wthout voting for reasons
other than failure to receive notice. Inlight of these facts the
Enpl oyer has failed to show affirnatively that workers were

di senfranchi sed as a result of inadequate notice procedures, the

Enpl oyer has failed to neet its burden.

1 The Board can draw a negative i nference fromthe Epl oyer's
failure to produce evidence of the nunmber of checks not distributed
during those two days.
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The Enpl oyer contends that the Board agents failed to
provide the kind of notice that was provided in Leo Gagosi an Farns,
Inc., supra, 8 ARB No. 99. However, the Board stressed in that
case that such efforts by Board agents to provide individual

notification were not nmandat ory even though only 40 to 50 were

wor ki ng, out of 627 eligible workers. The Board held that the Board
agents exceeded their obligation to provide as much notice as was
reasonabl y possi bl e under the circunstances. |Individual notification

was also rejected in Lu-Bte Farns, supra, 2 ALRB No. 49, where 50

percent of the work force was not working on the day of the el ection.
In the present case, Board agents had pl anned to gi ve such i ndi vi dual
notification over the weekend prior to the el ection but cancel ed
those pl ans when the el ection petition was dismssed on Friday. Even
after the Board reversed the dismssal on Monday and ordered the

el ection to go forward, Board agents were still under no obligation
to provide the laid-off enpl oyees wth individual notification at
their hones. Al the Board agents were required to do was to take
reasonabl e neasures to provide notice to enployees. In light of the
known fact that enpl oyees were picking up their checks on Mbnday, the
Board agents' decision to schedul e the el ecti on on Monday and Tuesday
w thout naking efforts at individual notification appears to be
inmmnently reasonable. As it was, the Board agents di d nmake use of
radi o announcenents, as was suggested in Lu-Bte Farns and utili zed

in Gagosi an, to provide workers wth additional notice.
This case is different fromVerde Produce Co. In Verde,

the Board found that workers were di senfranchi sed due to | ack of
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notice where the only eligible enpl oyees who voted were ones who

wor ked on the day of the election and none of the eligible enpl oyees
on strike voted. In this case, wthout a show ng as to how nmany
enpl oyees did not pick up their checks on Monday or Tuesday, we
cannot infer that in fact workers did not so pick up their checks
and were denied the right to vote. Furthernore, the election in
this case was not scheduled so pronptly that it deprived workers of

the opportunity to vote, as was the case in \Verde Produce. The

schedul i ng of the election on Monday naxi mzed voter participation
by all owi ng voters who were picking up checks to receive notice and
to vote. The Tuesday polling hours coincided wth the 7th day |imt
for holding elections after the filing of the petition and the notice
procedures were otherwise regular. Inlight of the fact that Board
agents are not required to give individual notification when workers
are laid off, there appears little the Board agents coul d have done
to provi de enpl oyees any nore notice and opportunity to vote. Those
| aid off workers who did not pick up their checks on Monday and
Tuesday, and who nmay not have recei ved notice through word-of - nout h
or by virtue of the radi o announcenents were beyond the reach of the
Board agents' reasonabl e neasures to provide notice, a sonetines
unavoi dabl e fact of |ife recognized inherently by the statute's 7-day
el ection requirenents.

The Enpl oyer excepts to the IHE' s crediting of the
testinmony by D ane Sanchez that Marina Macias told workers on the
| ast day of work that an el ection would be held on Monday. The |IHE

found Sanchez testimony credible in light of the fact that
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Maci as, the enpl oyee who brought the union into the shed and
solicited authorization cards, would be famliar with the seven-day
tine limt for holding elections and woul d so i nformthe enpl oyees.
The problemw th the IHE's ruling is that Sanchez testified that
Maci as told workers the election would be held at 4:00 p. m. on
Monday. This testimony is inherently unbelievable since first,

nei ther Sanchez nor Macias woul d have had any way of know ng what
tine the election woul d be held and secondly, seven days fromthe
filing of the petition is arguably the follow ng Tuesday, not
Monday. Furthernore neither Macias who testified at the hearing nor
any other worker corroborated this evidence. | would not rely on
this part of the IHE's ruling to support the conclusion that in fact
wor kers knew that an el ection would be held on Mnday.

The I HE found that the Enployer's refusal to cooperate with
the distribution of the notices hindered the election process. The
Board need not rely upon this lack of cooperation since the only
thing the Enployer in this case could have done was to hand out
notices of the election with its paychecks. The Board agents handed
out notices of the election to workers going into the office to pick
up their checks so that there was, in effect, no harmby the
Enpl oyer's refusal to cooperate. However, the fact that the
Enpl oyer did not suggest to the Board agents alternative neans of
notifying laid off workers of the election suggests that there
exi sted no reasonabl e neans of notifying the workers other than
t hose enpl oyed by the Board agents. (Yanano Brothers Farns, Inc.
(1975) 1ARBMN. 9.)
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One |ast issue remains to be discussed. The |IHE found that
Mnnie Caballero's statement to workers gathered near the polling
site (to the effect that if they did not |eave, the border patrol or
police would be called) was not fully litigated. The IHE admtted
the testinmony only for the [imted purpose of show ng that nore
wor kers than the 61 who voted actually received notice of the
el ection. Nor was any such possible msconduct set for hearing as an
el ection objection. Thus, the I HE observed that the question of
whet her Cabal l ero, an assistant floorlady, was a supervisor or an
agent of the Enployergy was not litigated and could be inportant in
evaluating the effect of her m sconduct. The question of her agency
status coul d affect whether the Enmpl oyer can object to the election
based upon its own mi sconduct. (See Regulation section 20365(c) (5);
Sun Wrld Packing Corp., supra, 4 ALRB No. 23; Pacific Farms (1977) 3
ALRB No. 75; but see Perry Farns Inc. v. AARB (1978) 86 Cal . App. 3d
448 [150 Cal .Rotr. 495] . ) Furthermore, the issue of whether the

workers were in fact undocunented workers was not litigated (even

t hough there was evidence to that effect) although it would be
necessary to show that some workers in the workforce were undocunent ed
before it could be said that Caballero's statement woul d reasonably
tend to coerce enployees. Since the possible msconduct was neither
al l eged as an objection nor set for hearing, was not fully litigated,

and no party excepted to the

18/ Cabal | er o had just cone out of the Enpl oyer offices where Harry
Tutunjian and supervi sor Bea Gonzal ez were present.
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IHE s finding in this regard, | wuld not reverse the | HE or her

rulings on this point.
| therefore would overrul e the Enpl oyer's and URVg
objections and certify the results of this election. Dated:

Novenbber 13, 1986

JORCE CARR LLQ Menber
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CASE SUMVARY

Harry Tutunjian & Sons 12 ALRB No. 22
Packi ng Case No. 84-RC-2-F
(PP

| HE DECI SI ON

The Investigative Hearing Exam ner (| HE) held a hearing on three
el ection objections: (13 whet her the unit of packing shed .
enpl oyees, which excluded field workers of the Enployer, constituted
an.apBroprlate unit; éIZ) whet her an outconme determnative nunber of
eligible voters were disenfranchised due to inadequate notice of the
el ection; and ( 3) whether late notice of the election prevented the
UPWfromintervening in the election. |In her Decision, the IHE
determ ned that the packing shed was | ocated off-the-farm because it
was not |ocated adjacent to any parcel of |and where the produce
Promn was packed into the shed. She then found, on the basis of
egislative intent, that the packing shed should be considered
noncontiguous to the field parcels, pursuant to Labor Code section
1156. 2. The |HE determned that the shed enpl oyees did not share a
community of interest with the Enployer's field workers and that
therefore the shed enpl oyees constituted an appropriate separate
bargaining unit. The IHE further concluded that the election's
notice provisions were adequate and that the UFWwas not deprived of
the opportunity to intervene in the election. Accordingly, the IHE
reconmended that the election results be certified.

BOARD DECI SI ON

The Board found specific legislative history to the effect that the
Legislature gave It the discretion to exenpt certai n packi ng sheds
fromthe requi renent of section 1156.2 of the Act that the

bargai ning unit be conprised of all the agricultural enpl oyees of the
enpl oyer. The Board determined that the clear Ianﬁuage of a
Satenent of Intent by the Legislature granted such discretion only
for packi ng operations which are physically not conducted on a farm
The Board stated that any such exception fromthe basic |egislative
preference for one bargai ning unit should be strictly construed and
pointed out that the only two prior Board cases, on this issue,
Interpreted the Satenent of Intent simlary. The Board then

concl uded that because the packi ng shed was | ocated on the

Enpl oyer's farmand the Board had no discretion to establish a

separ at e bargalnlng_un!t for ﬁacklng shed workers, as was request ed
by the Lhion, and dismssed the Petition for Gertification.

OCONCURRENCE/ DI SSENT

Menber Henning concurred wth the najority's decision to dismss the
petition for certification as it sought an i nappropriate bargai ni ng
unit. However, he disagreed wth both the najority and di ssent on
the issue of what weight to attribute to the legislative Satenent of
Intent in determning whet her packi ng shed enpl oyees are part of the
bargaining unit. Mnber Henni ng



Harry Tununjian & sons
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bel i eves that section 1153.2 of the Act which defines what
constitutes the appropriate bargaining unit of agricultural enployees
is determnative of the issue presented. He does not believe the

l egislative history of the Statenent of Intent supports his

col | eagues’ conclusion that the Staterment requires an anal ysis
distinct froma section 1156. 2 anal ysis where packi ng shed
operations are involved. In addition to the clear |anguage of
section 1156. 2, Menber Henni ng bel i eves the extensi ve body of case

| aw t he Board has devel oped over the years on unit determnation
questions is sufficient to acconodate an anal ysis of unit questions
i nvol vi ng pack| ng sheds. Fi nally, Menber Henning disagreed with the
the di ssent S position that in interpreting the Statenent of
Intent's reference to agricultural operations not conducted "on a
farm ™" a functional relationship is required. He believes this
position is not supported by the | egislative history of the S at enent
or by the Board' s precedent.

D SSENT

Menber Carrillo agreed with the majority opinion insofar as it finds
that the Satenent of Intent intended to protect the Fresh Fruit and
Veget abl e Workers Union's ability to organi ze packi ng shed enpl oyees
into separate bargaining units and that the Board should utilize an
"on-a-farmi analysis in determning whether a packing shed is in a
noncont i guous geogr aphi cal area. Menber Carrillo dissented fromthe
Board's concl usion that the Tutunjian packi ng shed was conti guous to
the Enpl oyer's field operations because it was |ocated next to the
Enpl oyer' s al nond orchards, which al nonds are not packed into the
shed. He would require that the "on-a-farni standard be liberally
construed since the legislative intent was to expand, nor restrict,
the ability of the Board to certlfy sheds as separate units. In
order for a shed to be deened "on-a-farm" the shed nust be | ocated
on the | and whi ch produces the crops bei ng packed into the shed.
Menber Carrillo woul d al so reject the Enpl oyer's second obj ection
concerni ng i nadequat e notice of the election and woul d certify the
results of the election.

* * %

This Case Sumnmary is furnished for information only and is not an
official statenent of the case, or of the ALRB.
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STATEMENT OF THE CASE

O Septenber 11, 1984Y a petition for certification was
filed wth the Agricultural Labor Rel ations Board (ALRB or Board) by
Fresh Fruit and Vegetabl e Wrkers, Local P-78-A (Union or FRWY
seeking to represent the packing house workers at Harry Tutunjian &
Sons (Tutunjian). Inits response to the petition the Enpl oyer
obj ected to the unit designation, contending that an appropriate unit
woul d consist of all of its agricultural enployees and not just the
shed workers. n Septenber 14, Del ano Regional Director Law ence
A derete dismssed the petition stating that the unit sought was
I nappropriate. Petitioner appeal ed the Regional Drector's decision
to the Board, which ordered the Regional Drector to hold the
el ection as soon as possible and to conduct
an investigation followed by a witten report concerning the unit

guest i on. 2

O Septenber 17, an election was hel d anong the packi ng

house enpl oyees of Tutunjian with the follow ng results:

FRWV 44
No Ui on 7

Chal | enges 10
Tot al 61

(pbj ections to the election were tinely filed by the

Enpl oyer and by the United Farm Wrkers of Arerica, AFL-AO

1. Al dates herein refer to 1984 unl ess ot herw se specifi ed.

2. In Qctober 1984 the Regional Drector issued his investigative
report whi ch concludes that "the appropriate unit woul d i nclude all
the agricultural enpl oyees that work in the packing house and in the
fields |l ocated in Fresno and Madera counties.”
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( UFW ,3/ the follow ng of which were set for hearing:

1. Wether the el ection shoul d be set aside because it was
conduct ed anong an inappropriate bargaining unit (Enpl oyer's Qpjection
No. | and Intervenor's (ojection No. 1) ;

2. Wether an outcone determnative nunber of eligible
voters were disenfranchi sed because they did not receive adequate
notice of the election (Enpl oyer's (bjection No. 3) ; and

3. Wether the late notice of the election prevented the
United FarmWrkers of Arerica, AFL-A Ofromintervening in the
election and, if so whether this affected the outcone of the election
(Intervenor's (hjection No. 3) .

The Enpl oyer, the Petitioner and the Intervenor were
represented at the hearing and were given a full opportunity to
participate in the proceeding. ALRB attorney Derek Ledda was al so
present on behalf of the Regional Drector. Upon the entire record,

i ncludi ng ny observations of the deneanor of the w tnesses, and after
consi deration of the briefs filed by the parties, | nake the fol |l ow ng
findings of fact and concl usions of | aw.

JUR SD CTT N

None of the parties to the proceedi ng has chal | enged t he
Board's jurisdiction. Accordingly, | find that Harry Tutunjian &
Sons, a Galifornia partnership, is an agricultural enployer within the

neani ng of Labor Code section 1140.4(c) . | further find

3. The UFWintervened after the election by filing post-election

obj ections pursuant to 8 Cal. Admn. Code section 20365(a). The
regul ations allow "any person” to file election objections. | find
that the UFWis a "person” w thin the neaning of Labor Code section
1140.4.( d) because it is alegal entity "having an interest in the
outcome of a proceeding."” The UFWdid not intervene in the el ection
itself for reasons discussed bel ow under objection no. 3.
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that the FFWVand the UFWare each | abor organi zations within the
neani ng of Labor Code section 1140.4( f) .
BACKGROUND

Harry Tutunjian & Sons, a California general partnershinp,
and Harry Tutunjian, a sole proprietor, farmtree fruits, grapes,
al ronds, nel ons, tomatoes and pomegranates on 850 acres located in
Fresno and Madera counties. The partners are Harry Tutunjian and his
sons Robert and Karnie. The property consists of el even
geogr aphi cal | y non-adj acent and legally distinct parcels. The
partnership ows five of the parcels (Ranch Nos. 4, 6, 8, 9 and 10)
and | eases two parcels (Ranch Nos. 7 and 11); and Harry Tutunjian, a
sole proprietor, ows the remaining four parcels (Ranch Nos. 1, 2, 3
and 5) . In addition to its farmng operations, the partnership owns
and operates a packing shed which is |ocated on Ranch No. 1, the
property of the sole proprietorship, at 2699 E Manni ng Avenue,

Fr esno.

The Fresh Fruit and Veget abl e Workers uni on has represented
packi ng house and vacuum cool er workers since the 1930s. It has
negoti ated contracts under both NLRB and ALRB certifications. The
FFWVis currently affiliated with United Food and Commerci al Wrkers
International. Local P-78-A and Local P-78-B were originally joined
under admnistration of the International, but were |ater separated by
geographic area. Local P-78-B has jurisdiction in the Inperial
Val l ey of southern California and in Arizona. Petitioner, Local P-
78-A has jurisdiction in northern California, with its main office in

Salinas. (Reporter's Transcript, Volume Il at pages 34-36 or



RT 11: 34-36. )¥

VWHETHER THE ELECTI ON SHOULD BE SET ASI DE BECAUSE | T WAS
CONDUCTED AMONG AN | NAPPROPRI ATE BARGAI NI NG UNI'T

Fi ndi ngs of Fact

The el ection was held anong a unit consisting of the
enpl oyees of the Harry Tutunjian and Sons packi ng house. The shed is
| ocated on Ranch No. 1 and faces Manni ng Avenue, a naj or
thoroughfare. On the other three sides, it is surrounded by 80
acres of alnond trees owned by Harry Tutunjian, the sole proprietor.
The Enployer's office is |ocated on one side of the packing house and
has its own separate entrance. (RT | : 95) The nachine shop is al so
| ocated on Ranch No. 1 in a building wthin about 100 feet of the
packing house. (RT |1:106) The parcel of |and closest to the
packi ng house is Ranch No. 3, which is |ocated approxinmately 1 mle
away. The parcel of land farthest fromthe packing house i s Ranch
No. 11 which is located approximately 17 mles anay. (See
Attachrent A which charts the geographical relationship between the
farmproperties and the packing house.)

The shed packs only produce grown by the Enpl oyer, but it
does not pack all of the Enployer's produce. Specifically, raisins,
w ne grapes and al nonds are packed el sewhere. A nonds, the only crop
harvested on Ranch No. 1, are sent to the Al nond Association for
packing. (RT I:83)

Admnistration of the Tutunjian famly enterprise is

centralized in the office on Manni ng Avenue. Top |evel nanagenent

4. Hereafter citations to the Reporter's Transcript wll be
abbrevi ated. The Ronman nuneral indicates the vol une;, the Arabic
nurrer al i ndi cates the page.



Is carried out by Harry Tutunjian and his sons Robert and Karnie. (RT
| : 94) The three nen neet every norning to discuss the day's
activities. (RT11:61) Robert manages the Fresno ranches, Karnie
nmanages the Madera ranches and t he packi ng house, and Harry "does
what he wants t o". (RT I1:106) Harry does not get involved in the
area of labor relations. (RT 11:85) Hs tw sons set the overall
policies, but the on-line supervisors actually inplenent the
policies and handl e all enploynent matters. |n the packi ng house,
floorlady Bea Gonzal ez is the supervisor of the packers. The

testi nony of packi ng house enpl oyees indicates that packers are
typically hired, fired, supervised and disciplined exclusively by
Bea Gonzal ez.

Approxi mately sixty percent of the packi ng house enpl oyees
work as packers. (RT I:74.) Anost all of the packers are wonen and
are paid on a piece rate basis. (RT 1:88 and Ex. 10) About 30
percent of the enpl oyees are box boys. These are all nen and are
paid by the hour. The other 10 percent of the enpl oyees work as
forklift drivers, nmaintenance nmen and clericals. (RT |:88, et
seq.) They too are paid an hourly wage. Al of the packing house
enpl oyees are carried on the Enpl oyer's payroll wth the exception
of one crew which is provided by |abor contractor Jose Ruiz.

(BExhibit 10) Al of the enpl oyees who work in the fields on the
el even parcels of land are hired through | abor contractors. These
workers are paid on an hourly basi s. >

Wrking conditions for packi ng house enpl oyees are

5. Exhibit 10, the Enployer's payroll records, indicates that those
who harvested w ne grapes were paid on a piece rate by the | abor
contractor.
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understandably quite different fromthose of field workers, partially
due to the differences in the nature of the work. The two groups
work different hours and receive different rates of pay. (RT |:85-
86, 109) \Vdges for packi ng house enpl oyees are i ssued on Harry
Tutunjian & Sons checks every two weeks. Field workers are paid
weekly by labor contractors.® Packing house enpl oyees punch a tine
cl ock whereas field workers do not. (RT |:90) A specialy
desi gnated | unchroomis availabl e for use by packi ng house enpl oyees
which is never used by field workers. (RT | :89) The packi ng house
opens wth the first harvest in June, and cl oses after the grape
harvest in Septenber.zl The season for field workers begins earlier
and lasts later than that at the packing house. (RT |: 69, 86) The
Enpl oyer does not offer nedical or pension benefits to either group of its
enpl oyees. (RT 1:88)

Wthin the packing house job categories are strictly
del i neat ed and enpl oyees work at the particular job they were hired
to perform Packers and box boys do not operate or naintai n heavy
equi pnrent and nachinery. These jobs are perfornmed by forklift
drivers, truck drivers, nechanics and welders. (RT |:105) Al though
this latter group of enployees is headquartered at Manni ng Avenue,
they performtheir job functions at the nost convenient | ocations.
Trucks are kept parked outside the packing house. The drivers haul
produce fromthe field to the packi ng house and fromthere to the col d

storage facility. (RTI:71,;

6. The checks to the labor contractors, however, are drawn on the
account of the legal entity which owns the particul ar parcel worked.

7. The shed opens briefly in Cctober again to pack poregranat es.

-7-



RT 111:30) Mechanics and wel ders work out of the machine shop

| ocated within 100 feet of the packing house. However, if farm
equi pnent breaks down in the fields it may be repaired at that

| ocation. Packing house workers do not do field work, e. g.
cultivation or harvest, during the packing season. (RT I11:30; RI
| : 75)

Field workers are not separated fromeach other by job
categories and all crews work all parcels of land. (RT |:64.) These
enpl oyees do not work in the packing house as part of their job
function. However, there were occasions during the 1984. season when
field workers were brought to the packi ng house due to unforseen |abor
shortages. (RT II11:6-7) Robert Tutunjian testified that on three
occasions a whol e crew was brought to the packing house when | arge
nunbers of new hires did not show up for work. (RT I1I1: 6)§/

Assi stant floorlady Esther Sal azar credibly testified that
field workers have come into the shed, but this is not a typical or
usual occurrence. (RT I11:106) Her husband is one of the only
enpl oyees who works at both locations. He is a yard man who is
headquartered at the loading yard in the fields. He takes care of the
pallets in the yard. About once a week he works around the packing

house. On these occasions he does whatever job is

8. Robert Tutunjian was a very guarded wi tness, particularly when
testifying about crucial facts regarding the el ection objections. H
appeared to have been well coached in his attorney's |egal theory of
the case and attenpted to answer accordingly. Inevitably this
approach caused himto contradi ct hinself and appear untruthful. At
times he was conpl etely evasive saying that he did not have
information that his father had testified was Robert's area of
responsi bility or that he should have known. See for exanple his
testinony at RT 111:16-18.
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assigned to him At times he stacks boxes of fruit; at other tinmes he
washes Robert's and Karnie's cars. (RT I11:143) Wen field

enpl oyees work at the packing house they continue to be paid by their
| abor contractor boss at the same rate of pay. (RT I11:27) They are
not put on the Tutunjian payroll and no records are kept which

docunent their work at the packing house. (RT |:103) Analysis and

Concl usi ons of Law

Qvervi ew
Anal ysi s of any bargai ning unit issue necessarily begins
wth the statute. Labor Code section 1156. 2 provides:
The bargaining unit shall be all the agricultural enpl oyees
of an enployer. I|f the agricultural enployees of the
enpl oyer are enpl oyed in two or nore nonconti guous
geogr aphi cal areas, the board shall determne the
appropriate unit or units of agricultural enployees in
which a secret ballot election shall be conduct ed.
Under the statute the threshold inquiry is into the fact of
contiguity. Were an enployer's agricultural enterprise is contained
wi thin a "contiguous geographical area", the statute nandates one and
only one bargaining unit for all of the enployer's agricultural
enpl oyees. Wiere an enpl oyer's operations are nonconti guous, the
Board has discretion to determne the appropriate unit or units.
However, al though the Board has discretion to determne the
geogr aphi cal boundaries or scope of the unit, it has little
discretion in determning the conposition of the unit. John Hnore

Farns (1977) 3 ARB No. 16. 2

9. John Hnore is not, strictly speaking, correct in saying that the
Board has no discretion in this matter. The Board has not interpreted
Labor Code section 1156.2 as requiring that the unit include all the
agricul tural enpl oyees of the enpl oyer. Board

(footnote 9 continued on next page)
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In excercising its discretion to define the scope of the
unit, the Board follows NLRB ' precedent regarding nulti-location unit

determnations. Bruce Church, Inc. (1976) 2 ALRB No. 38. Al though

many of the factors considered by the NLRB are not relevant to the
agricultural setting, the basic principles are "identical". John

Hnore Farns, supra.

The exception to enpl oyer-w de units, couched in terns of
"non-cont i guous geographi cal areas", reflects the

Legi sl ature's concerns with the bargai ning unit when
different enpl oynent patterns and work conditions are
present in separated operations of an enployer. |bid, at
p. 4.

The Board's discretion in determning the bargaining unit is limted
only by the principle that the designated unit "have a direct
rel evancy to the circunstances w thin which collective bargainingisto

take pl ace." Kal anazoo-Paper Box Corp. (1962) 136 NLRB 134, 137.

Wher e geogr aphi cal areas are noncontiguous there is no statutory
preference for the enpl oyer-wide unit nor for a multiplicity of
units. The Board, however, has indicated that it prefers the

enpl oyer-wide unit and it has adopted a | egal presunption favoring
one conprehensive unit over a nultiplicity of units. Prohoroff

Poultry (1983) 9 ALRB No. 68. 10/ Thus, where

footnote 9 conti nued:

regulations at 8 Cal. Admn. Code sections 20352 and 20355 provi de
for the exclusion of supervisors and ot her classes of individuals
fromthe bargaining unit. Before adoption of the regul ati ons such
excl usions were considered to be "debatable." See Godin,
"California Agricultural Labor Act: Early Experience" Industrial
Relations, Vol. 15, No. 8, Cct. 1976.

10. Prohoroff refers to "a legislative preference for conprehensive
bargaining units" but gives no citation in support of application of
this presunpti on to nonconti guous geographi cal areas. The
“conprehensi ve" or "wall-to-wall" bargaining unit

(footnote 10 continued on next page)
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the unit issue is litigated in a representation hearing, the burden
falls on the party advocating rmultiple units to overcomne the
admnistratively created presunption favoring a single uni t.

To the extent that it is possible to extract a cohesive
anal ysis from Board precedent, the follow ng anal ytical pattern
energes fromexamnation of the cases:

1. Are the parcels of land physically contiguoys? If so,
the Board will certify one and only one unit.=

2. Are the parcels of land located within a single definable
agricultural production area (g%?APAQ’? If so, the Board w |
certify one and only one unit.= Eggers & CGhio Co. , Inc.
(1975) | ALRBNo. 17.

footnote 10 conti nued:

concept refers to the inclusion of all agricultural enployees of an
enployer within a single unit. This contrasts with the NLRB practice
of separating enployees at one location into nultiple units bases on
craft or job function. See Vista Verde Farns v. ALRB (1981) 29
Cal . 3d 30/7. The issue of the geograﬁhic scope of the bargaining unit
is an entirely different matter. The legislature expressIY permtted
separate certification of enployees working at geographica IK
separate | ocations. However, once the geographic scope of the unit
is determ ned, the Board is obligated to cert|fK all of the
agricultural enployees of the enployer within the designated

geogr aphi ¢ area.

11. Nornally the party objecting to an election carries the burden
of showi ng that the election should be set aside. However, where an
el ection objection raises the issue of the scope of the unit, the
Board has inplied that the burden of proof rests with the proponent
of multiple units even if it is not the objecting party. Prohoroff
APf%uItry (1983) 9 AARB No. 68; Qeamof the Qop (1984.) 10 ALRB No.

12. This result is mandated by the statute.

13. It is debatable whether or not this result is mandated by the
statute. If "SDAPA" is synononous Wi th "contiguous ?eographica

area" then the single unit certification is statutorily required.
Joseph Grodin favored this interpretation because "the term

' geographi cal area' seens to connote sonmething nore substantial than a
parcel of | and." See "California Agricultural Labor Act: Early
Experience", 15 Ind. Rel. No. 8, Qctober 1976. However, it

(footnote 13 continued on next page)
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3. |If the parcels of land are neither contiguous nor within a
SDAPA, do the enpl oyees who work at separate |ocations share a
comunity 'of interest? This issue is resolved by consideration
of the factors outlined by the Board in Bruce Church, |nc.
(1976) 2 ARB No. 38 inthe light of the admnistratively
created preference for an enpl oyer-wi de unit.¥

Bargaining Uhit Determnati ons and Packi ng Sheds

The legislative history of the Act indicates that the
anal ytical pattern described above is not applicable to bargaining
unit determnations for packing sheds. Rather, the |legislative
history nanifests a clear intent to favor separate certification of a

packi ng house when it is off the farm

footnote 13 conti nued:

is also possible to interpret the statute as nandating inclusion in
one unit only those parcels of |and which are physically touching.
Under this interpretation, "SDAPA' is a broader concept than

"conti guous geographical area”. This latter interpretation is urged
by a witer who argues that the Grodi n approach constitutes an
unnecessary self-inposed limtation on the Board' s area of discretion
in determning bargaining units. "Bargaining Unit Determnation
Uhder the Agricultural |abor Relations Act", UD Law Rev. 1978.

14.. Unfortunately, it is inpossible to know howthe Board wll weigh
the community of interest factors in any particul ar case. Conpare for
exanpl e Exeter Packers, Inc. (1983) 9 AARB No. 76 wth Geamof the
Gop (1984.) 10 ARB No. 4-3. In Exeter a union petitioned for a
statewide unit. The workers were enployed at two |ocations in Fresno
and Monterey Counties, about 100 mles apart. Ohly one crop —
tomatoes - was grown at both l|ocations. One |abor contractor hired
workers of simlar skills and under the sane terns and conditions for
both locations. There was little enpl oyee interchange but the conpany
had no policy against it. The Board did not certify the statew de
unit but decided on a unit of only the Monterey County enpl oyees. By
contrast, in Geamof the Qop (1984.) 10 ALRB No. 4-3 the two
parcel s were located in Mnterey and | nperial Counties, about 500 ml es
apart. A wunion petitioned for a unit of the Munterey County worKkers.
Brocolli and carrots were grown on the Monterey property whereas only
carrots were grown in the south. There was no conmon supervision wth
the exception of one supervisor in the carrots and there was little if
any enpl oyee interchange. The skills and working conditions were
simlar for carrots at both |locations but different for brocolli.
Al though the facts gave strong support to multiple units, the Board
desi gnat ed one statew de unit.
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e of the only Board decisions to discuss the
appl i cation of Labor Code section 1156.2 to packing shed workers is
R.C. Wilter & Sons (1976) 2 ARBNo. 14. In Valter, the enployer's

agricultural enployees worked in four geographically separate
vineyards and in a packing shed | ocated adjacent to one of the
vineyards. The shed packed only grapes grown on the parcel adjacent
toit and on the other three parcels. A union petitioned for a unit
whi ch included all the field workers but excluded the packi ng house
enpl oyees. The Board held that it could not certify the petitioned-
for unit because the packing house was on the farm
In reaching its decision in Walter, the Board considered
the possible inpact of the followng "Statenent of Intent" which was
publ i shed in the Senate Journal, Third Extraordi nary Session, My 26,
1975:
It is the intent of AB 1533 and SB 813, that the Board, in
excercising its discretion to determne bargaining units in
noncont i guous geogr aphi c areas, may consi der processing,
Pack|ng and cool i ng operations which are not conducted on a
armas constituting enploynment in a separate or _
noncont i gygus geographi c area for the purpose of section
1156. 2. =
The Board found that "[s]i nce...the packing operations are clearly
conducted on a farm the Legislature did not intend the Board to have
di scretion to exclude the packi ng shed workers fromthe bargaini ng

unit."

Legislative Hstory

The testinony of petitioner's wtness, Keith Jones,

provi des a context for evaluating the Statenent of Intent cited

15. Assenbly Bill 1533 and Senate Bill 813 resulted in the
Agricultural Labor Relations Act (ALRA).
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in Walter. Based upon his utterly candid, straightforward deneanor and
based upon the clarity and consistency of his testimony, | find M.
Jones to be a credible wtness.

Keith Jones is a cantal oupe packer who has held el ective
office in the FFVWfor over 20 years. 1In 1983 he was elected to the
of fice he now holds as recording secretary and nenber of the
Executive Board. The followng narrative is a summary of Mr. Jones'
testinony regarding the genesis of the statenent of |egislative intent
quoted in Walter.

From 1965 until his death in a plane crash in Septenber of
1981, Jerry Breshears was executive secretary and chi ef
admnistrative office of FFVW Local P-78-B. He was al so co-chair of
t he vacuum cool er negotiations held jointly with petitioner, Local P-
78-A, and advised both locals on a variety of matters. Mr. Jones first
met Mr. Breshears in 1959. Over the ensuing years a cl ose working
rel ationship devel oped between the two nen.

Onh May 7, 1975, M. Jones and M. Breshears were driving
fromEl Centro to Blythe when they first heard the news over the
radio that the agriculture bill then pending before the legislature
woul d mandate a single bargaining unit for all agricultural enployees
of a single agricultural enployer. Later, on May 12th the two
travelled to Sacranmento where their first stop was the office of then
Secretary of Agriculture Rose Bird. They explained to Secretary Bird
their fear that the proposed |egislation wuld nullify 50-60% of
their existing contracts and curtail their ability to organize

16/

agricultural workers in the future.=— 1In

16. The FFVWV al so has contracts under NLRB certifications
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response, Ms. Bird stated "that the bill in the present state was a
so-called '"fragile coalition' unquote, and that . . . there was no way
that . . . we couldget an anendnent to the bi Il ."(RT I11:57) Ms.
Bird suggested that the all onance for separate certification of non-
contiguous areas and/or a pact with the UFWwoul d adequat el y pr ot ect
the interests of the FFAW but M. Breshears disagreed. The neeting
recessed, during which time M. Breshears tel ephoned Daryl Arnold.
M. Arnold was the director of Wstern Gowers Associ ation, a nenber
of the "fragile coalition" referred to by Ms. Bird. It was wdely
assuned that the ALRA coul d not be passed w thout the support of
Wstern G owers Association. M. Breshears told M. Arnold that if he
did not intervene on behal f of the FFWNthe union would strike all of
the cantal oupe sheds in the western San Joaqui n Val |l ey.

Wen Mr. Breshears and M. Jones returned to Ms. Bird's
office she told themthat M. Arnold had called Governor Jerry Brown
and that Governor Brown in turn had called her. She sent themto
speak to sone of the key legislators in order to "work sonething out."

I mredi ately upon leaving Ms. Bird, they went to the office
of Senator John Dunlap, one of the bills co-authors. Again they
expl ained their position. Senator Dunlap was synpathetic and stated
that neither he nor his co-author, Assenbl ynan Howard Bernman, had
known about the existence of the FFMWW Senator Dunlap said that it
woul d not be possible to anend the bill but that he would try to
resol ve the probl emin sone ot her way.

Later that day, Mr. Breshears testified before the
Assenbl y Labor Relations Coomttee. Exhibit 42, contains a
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detailed description of the position of the FFVWvis a vis the
proposed ALRA in general and the unit issue specifically. It also
cont ai ns Assenbl yman Herman's response to Mr. Breshears which states
in pertinent part as follows:

...[ O] ur bill does provide one key area of discretion

for the Board with respect to determ ning bargaining

units and that is in the area where the site is

noncontiguous. So that if that shed is not contiguous

to that field, then the Board can determne a separate

unit.

Mr. Breshears and M. Jones returned to El Centro the next
day. On the follow ng Monday Mr. Breshears returned to Sacranento
alone. On May 21, 1975 the unit issue was raised again in a public
hearing before the Senate Industrial Relations Commttee. Relevant
excerpts fromthat hearing follow

SENATOR STULL: Go over that again, Senator, relative to

having this on file in both Houses. |Is this related to
what ?
SENATOR DUNLAP: A statenent of intent. | don't have a copy

of it. Muybe |l do here. Rose, do you have a copy? Hold
on a mnute. 1'd be glad to read it to you, Senator Stull.
|t's a statement of intent signed by both Assenbl yman

Herman and nyself, and "it is the intent of AB 1535 and SB
813 to wit: that the board, in exercising its discretion to
determ ne bargai ning units in non-contiguous geographic
areas, may consider processing, packing, and cooling
operations which are not conducted on a farm as
constituting enploynent in a separate and non-conti guous

geographic area for the purpose of Section 1156.2".

-16-



SENATCR STULL: Wy wasn't that, rather than to do it

in this manner, why wasn't it included in the bill

itsel f?

SENATCR DUNLAP:  This was the agreenent which satisfied
the interests involved at the tinme, and that's just the
way it was done. In other words, there's no probl em
the parties were involved and nade this agreenent and
were satisfied that this sol ved the probl em

Senator Stull. And they so testified before

Senate Finance. M. Jerry Brashears appeared at that
tine.

SENATCR ZENOVICH Is M. Jerry Brashears here in the
audi ence today? | guess not. Go ahead, Senator Stull.
SENATCR STULL: Strange deal

SENATCR ZENOVICH  Wel |, let ne say for the record that
this whole hearing is being recorded as you can see.

And that's for a purpose, so that there will be a record
of what has transpired. VW& recorded the l[ast hearing,
so that if and when this bill becones the | aw, people
can look at the record to make some determnation wth
respect to the legislative intent.

Now, Senator Stull, this agreenent was evidently worked
out anong those present Mnday in the Governor's office,
and so this letter, as such, will be a letter of intent
that will be printed in the Journal at the tine that the
bill is passed out of the Senate, if that be the case,

as giving the public at large that information wth
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respect to what the intention was in connection with the
packi ng shed people in connection with 1156. 2 which is the
section of the code that relates to the bargaining unit.
SENATCR ZENOVICH  So that everyone knows, | ' m going to
read it again for the record.

STATEMENT OF | NTENT

It is the intent of AB 1535 and SB 813, that the board, in
exercising its discretion to determne bargaining units in
non- cont i guous geogr aphi ¢ areas, may consi der processing,
packi ng, and cooling operati ons which are not conducted on
a farmas constituting enploynment in a separate or non-
conti guous geographic area for the purpose of Section

1156. 2.

SENATOR ZENOVICH it's got two lines, unsigned. ne says:
"Menber of the Senate", and the other |ine, unsigned,

says: "Menber of the Assenbly”. This will be inserted
into the record, and on this statenent of intent there are
sonme signatures. And | guess one of themis: "REB',
that's Mr. Breshears, is that right? ROBE BRD No,
that's ny initial.

SENATCR ZENOVICH Oh, is that your initial?

RXEBIRD. Yes, "Rose Bird".

FHATRZBENIMH "Rose E Bird". - Wo's J. P.?

Jerry Breshears? Spelled with a P?

SENATCR DUNLAP: B

SENATCR ZENOVICH  And who' s this one? Is that you,
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M. Harmng? Breshears is the one to the left. This one,
well, that looks Iike a " JP" to ne.

SENATCR DUNLAP:  Jerry (ohen, Rose Bird, and Breshears.
SENATAR ZENOA (H Yes, Ms. Bird.

RCSE BIRD. The reason why the letter of intent was placed
inis that this is an agreenent nade by M. Breshears and
M. Cohen as a clarification of the Act. In our reading of
the Act, the Act all along allowed this discretion in the
board i n non-conti guous areas to consi der packi ng sheds as
well as farns that are non-contiguous. M. Breshears
wanted that clarified. He was willing to accept a letter
of intent and the good faith offer on our part and on the
part of the UFWand on his part, and that's why the letter
of intent is goingin. That's why it was in a letter of
intent and clarification only and not an amendnment. SENATCR
ZENOICH M. Henning, did you want to be heard on this?
JACK HENNNG M. Ghairman, both of the unions are
affiliates of ours. Both the affiliates discussed this
letter of intent with us. It's a matter of great

| nportance to renove any doubt that you may have on this
because under the constitution of the AFL-CI O, the Wnited
Far nwor kers woul d not be allowed to go on the ballot in any
area or in any farmoperation where the packi ng house
workers have a contract with an agricul tural packi ng house

as distinct froma commercial house. This is a

-19-



matter of great inportance. Both of our affiliates agreed
tothat letter of intent, but we don't want to have the
slightest bit of doubt as to its validity because it
affects the very future of the farnworker's union.

SENATCR ZENOVICH Al right. Any other questions from
any nenbers of the Coomttee relating to this subject
matter? Senator Russell.

SENATCR RUSSELL: Inquiry. |Is there any way, so that M.
Henni ng' s point and anybody el se's point, so as to be no
doubt, that that letter of ihtent can go along in the

jacket with the bill and becone part of the official

SENATCR DUNLAP: No, it wouldn't be part of the bill,
Senator ...

SENATCR RUSSELL: | know it wouldn't be part of the bill
but go along with it as each coomttee ...

SENATCR DUNLAP:  You have ny word that |' 11 present it
to each commttee, and you have ny word, signed by

M. Herman and |, that it will be published in both the
Assenbl y and Senate Journal .

SENATGR RSSHLL: Wel |, | " m not concerned about it, but
M. Henning is and others are, and | just was seeking
sonme way which, if there are any fears out there, that
they coul d be all ayed.

SENATCR ZENOVI CH Do you have any comment on that,

M. Henni ng?
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JACKHENNNG | '"m wlling to accept the | egal judgnent of
the Coomttee on this, but since questions of doubt were
rai sed and since they affect the very exi stence of the
Farmworker's union, | don't want to have any unfini shed

busi ness on this questi on.

It is clear fromM. Jones' testinony and the | egislative
transcripts that the legislature intended to protect the ability of
the FFWVto organi ze packi ng shed workers except where the packing
facilities are located on the farm | find that the legislative
hi story supports the Union's contention that the | egislature created
a presunption favoring the separate certification of an off-the-farm
packi ng shed where a uni on seeks to represent the less inclusive unit.

See Vista Verde Farns v. ALRB (1981) 29 Gal. 3d 307, 323-324- for a

simlar reliance on |l egislative hearings in analyzing | egislative

i ntent.

O and Of the Farm

The instant case is anal ogous to Walter in that the packing
house here is al so physically contiguous to the enpl oyer's
agricultural property. Petitioner, however, finds a crucial
di fference between the two cases in the fact that the Tutunjian shed,
unlike that in VWl ter, does not pack any produce grown on the
property to which it is adjacent. Attachnent Billustrates the
distinction between this case and Vlter. | find nerit in the
Petitioner's position. The issue here concerns the interpretation of
"onafarm" Under the anal ysis adopted by the Regional Drector in

his witten report, "on a farmi neans "on any farm
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property owned by the Enployer." Under the petitioner's

interpretation, the phrase neans "on the farmwhose comodities are
packed in the shed. "

The Statement of Intent creates a separate analysis for
bargai ning unit determnations involving packing sheds by shifting
the focus fromthe distinction between "contiguous” and
“noncont i guous” geographi cal areas to the distinction between "on the
farmi and "of f the farm" It woul d have been superfluous to issue
the statement that a packing shed |ocated off the farmconstitutes a
separ at e nonconti guous geographical area if "off the farmi only neant
“noncont i guous geographi cal area. "

A packi ng house which is physically adjacent to the farm
cannot be separately certified just as two adjacent farmparcels
cannot be separately certified. However, by virtue of the Statenent
of Intent, a packing house which is not adjacent to the farmis
deened to be located in a nonconti guous geographi cal area despite
the fact that the two parcels are within a spapA, 17/ By contrast,
two non-adjacent farmparcels |located within a SDAPA are deened to
be | ocated in a contiguous geographi cal area.

In WVl ter, the shed packed grapes grown on | and adj acent
toit. Thus, the shed and the farmwere contiguous w thin the
neani ng of the statute. Here, the shed packs commodities grown on
non- adj acent parcels of land. Thus, the shed and the farmare non-

contiguous and nay be separately certified. The fact that the

17. It is likely that an agricultural packing shed will in fact be
|l ocated within the same agricultural production area as the farm
Due to the perishable nature of agricultural conmmodities, thereis a
cl ear bE)enefit in locating the packing house as close to the farmas
possi bl e.
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shed is adjacent to the Enployer's al nond orchard has no nore | egal
significance than if it were located adjacent to the Enpl oyer's
greenhouses, or the enployer's dairy. The operative factor is the
rel ati onshi p between the shed and the farmwhich grows the
coomodities that flowinto the shed. Here, there is no functional
rel ati onshi p between the packi ng house and the surroundi ng property.
| find that the Tutunjian packing house is |ocated off the farm

therefore the enpl oyees nay be certified as a separate uni t. ¥

Al though the Tutunjian packi ng house enpl oyees may be
certified as a separate unit, such certification should not issue if
t he packi ng house workers and the field workers share a coomunity of
i nterest strong enough to overcone the | egislative presunption
favoring separate certification. The factors relied upon by the
Board i n determning whet her enpl oyees share a community of interest
i ncl ude the foll ow ng:

1. the physical or geographical |ocation of the parcels in
relation to each ot her;

2. the extent to which adnministration is centralized,
particularly with respect to | abor rel ations;

3. the extent to which enpl oyees at different |ocations share
CONMDN SUpPEr Vi sors ;

4. the extent of interchange anong enpl oyees fromlocation to
| ocati on;

18. | note that there are a variety of cases where packi ng houses
have been certified as a unit separate fromthe same enpl oyer's
fields. Sone of the ALRB cases include Veg-Pak (1976) 2 ALRB No. 50,
Bud Antle, Inc., Gase No. 76-RC-I1-E(R) and Masarani Mel ons, Case No.
78-RG |1 -EC.  Wiere a packi ng house processes commoditi es of outside
growers as well as its own, It is given separate NLRB certification
even if the shed is on the farm See Associated Produce D stributors
(1976) 2 ALRB No. 47 and The Garin Co. , 14-8 NLRB 138.
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5. the nature of the work perforned and the skills invol ved;
6. the terns and conditions of enploynent;

7. the pattern of bargai ning history anmong enpl oyees.
Bruce Ghurch, Inc. (1976) 2 ALRB No. 38.

The facts here indicate a very weak connection between packi ng house
enpl oyees and field workers. Al though admnistration and top | evel
nmanagenent is centralized, there is no common supervi sion of

enpl oyees. Further, there was no evi dence that enpl oyees thensel ves
have any access to top | evel managenent. Petitioner's enpl oyee

w tnesses testified that supervisor Bea (Gonzal ez was their sole
contact wth nanagerent. (RT I11:113) Harry Tutunjian testified
that he does not get at all involved in the area of enpl oyee
relations. (RT 11:85) The Ewpl oyer produced no enpl oyee w t nesses
to testify otherw se.

The job skills of packing house workers are inherently
different than that of field workers. There is no evi dence show ng
any simlarity in the nature of the work perfornmed by the two groups.

The evi dence adduced at hearing indicates that there is no
true enpl oyee interchange between the field and the packi ng house.
Packi ng house workers do not get called to work in the fields. The
fact that wel ders, mechanics and drivers work in both |ocations
reflects the nmobility inherent in their job functions and not an
i nterchange of enpl oyees. The only interchange occurs when field
workers are called upon to hel p out at the packi ng house on an
energency basis. It is clear fromthe testinony of the Enpl oyer's
Wi tnesses that this interchange is not part of the nornal functioning

of the packing shed. Robert Tutunjian described
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t hose occurances as "unusual " and "out of the ordi nary."
(RT I11:6,32) As soon as the energency subsides the workers return
tothe fields. (RT I1:106) Thereis no pay differential for
packi ng done by field workers who continue to receive the sane
hourly rate for those hours spent at the packing house.
(RT I11:27)

Harry Tutunjian testified that there are no records which
reflect time spent by field workers in the packing house. (RT 1:101)
The payroll records subnitted by the enployer contain one sheet |abel ed
"Field Wrkers" which purports to show hours spent by field workers
in the shed during the eligibility period. These records were adnmtted
into evidence [ Ex. 10] for the purpose of show ng which materials had
been submitted to the regional office in support of its claimthat the
unit was inproper. These records were also used by the Regiona
Director to conpile the eligibility list. However, the payrol
records do not constitute credible evidence of interchange between the
packi ng house and the field. Rather, | credit the testinony of Harry
Tutunjian that field workers are not put on the Tutunjian payroll but
continue to be paid by the | abor contractor at the sane rate of pay.

Al though clearly there is no bargaining history between the
Enpl oyer and the FFVW some wei ght nmust be given to the fact that the
Uni on has organi zed the less inclusive unit. The legislative history
supports the conclusion that the extent of union organizing is an
i nportant factor in determ ning whether packing house enpl oyees shoul d
be deened to be in a unit separate fromfield enployees of the sanme

enployer. | further note that
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al though the ALRA is nodeled after the NLRA, it does not contain the
proscription found at NLRA section 9(c) (5) that "[i ] n determning
whether a unit is appropriate... the extent to which the enpl oyees
have organi zed shall not be controlling.”" The absence of an
equivalent to this section in the ALRA suggests that the legislature
expected the ALRB to give sone weight to this factor whenever it
exercised its discretion to determ ne the geographical scope of the
bargai ning unit.
In sunmary, | find the follow ng analysis to be
appropriate when maki ng bargaining unit determ nations for packing
sheds:
1. Does the shed pack a significant amount of produce from
outside growers? I[f so, the shed is comercial and under the
jurisdiction of the NLRB. If not, the shed is agricultural and
under the jurisdiction of the ALRB.
2. |s the shed physically contiguous to the farm which
produces the commodities packed by the shed? If so, the shed
Is on the farmand the Board will certify one and only one uni t.
3. If the shed is off the farm do enpl oyees working at the
nonconti guous | ocations share a connunltr of interest? This
issue is to be analyzed in light of the eglslatlvely created
presunption favoring certification of an off the farm shed
where the union has petitioned for a separate unit.

Following this analysis, | find that the Tutunjian packing house is

| ocated of f the farmand that the packing house workers do not share

a coomunity of interest with the field workers. Therefore |

conclude that the petitioned for unit is appropriate and T reconmrend

dismssal of Cojection No. 1l inits entirety.

VHETHER AN OUTCOVE DETERM NATI VE NUMBER OF ELI G BLE VOTERS

VERE DI SENFRANCHI SED BECAUSE THEY DI D NOT RECEI VE ADEQUATE
NOTI CE OF THE ELECTI ON
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Fi ndi ngs of Fact

O Tuesday Septenber 11, 1984- FFWVLocal P-78-Afiled its
petition for certification. The Enployer, in its Septenber 12
witten response to the petition, contended that the unit petitioned
for was inappropriate. On Friday, the Regional Drector issued his
dismssal of the petition, fromwhich the Unhion appeal ed. O Mnday,
Septenber 17, the Board granted the appeal and ordered the Regi onal
Drector to conduct the election "as soon as possible" and "at a
specific tine and pl ace which allows for naxi numvoter participation."”
(Exhibit 5) The el ection was subsequent|ly schedul ed for that sane day
from4-: 30to 7:30 p. m. and on the foll owi ng day at about the sane
tine. Atotal of 61 people voted in the election.

V¢dnesday, Septenber 12 was the |ast day of packing at the
shed. (RT 11:88) O that day the Empl oyer posted a notice on the
bl ackboard stating that enpl oyees coul d pick up their paychecks the
followng Mnday. (RT I1:2) DO ane Sanchez packed grapes during the
1984- season. She credibly testified, wthout contradiction, that on
the last day of work Marina Macias told her and about 30 others at
lunch that the el ection woul d take pl ace the fol |l ow ng Monday. Ms.
Maci as was the worker responsible for bringing union organizers into
the Tutunjian shed. Previously, Xavier Sandoval had gi ven each worker
a flyer stating that there woul d be an upcom ng el ecti on under the

NLRB (Exhibit 40) .1

Joe Sahagun, the Board agent in charge of the el ection,

testified regarding the Del ano region's notice procedures. The

19. The WUnion had filed a petition with the NLRB before it
realized that the shed was agricultural and not commerci al .
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Regi onal Director knew that nost of the packing shed workers woul d be
comng into pick up their checks on Mnday. Since the shed was

al ready closed for the season, Mnday was the only day within or near
the seven day period when workers woul d have a reason to be back at

t he packing house. M. Sahagun and the Board agents

assi sting himdiscussed going to workers' homes over the weekend to

notify themof the election as they had in Gagosian.@/

However, since the Regional Director cancelled the election on Friday,
this plan was never inplenmented. (RT I11:196,216) On Mnday at
around 11:30 a. m., M. Sahagun called in to the Delano office froma
| ocation just south of Bakersfield. He was told that the Board had
overturned the Regional Director's dismssal of the petition and that

the election would be held that day.él

He i mredi ately drove north to
Del ano where he picked up his election kit. Fromthere he drove on to
Fresno, arriving at about 2:00 p. m. (RT 111:203) The pre-election
conference was held in Fresno from2:30-3:30 p. m. wthall the
parties, except the UFW parti ci pati ng. 22l
M. Sahagun testified that nornally both parties assi st
with the distribution of notices. |In accordance with Board practi ce,

he asked the Enpl oyer and the Petitioner to assist in

20. M. Sahagun was one of the board agents who worked on the
election in Leo Gagosian Farns, Inc. (1982) 8 ALRB No. 99 where
there were notice problens simlar to those in the instant case.

21. The testinony of M. Canpagne and M. Gonez indicate that the
Enpl oyer and the UFWwere al so inforned that the el ection was to go
forward at around 11: 30 a. m.

22. The UPV failure to participate is discussed in this decision
at pp. 3l et seq.
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the distribution of notices. Xavier Sandoval agreed, on behal f of
Local P-78-A, to distribute notices. M. Canpagne , however, on behal f
of the Enpl oyer, refused to participate in the process. (RT
111:197,208) Followng the pre-el ection conference, the partici pants
went to the polling site which was at the Tutunjian packi ng house.
Notices were distributed to workers as they arrived to pick up their
checks. On the follow ng day, notice of the election was aired every
hal f hour on three | ocal Spanish | anguage radio stations. The polls
were open again but very few peopl e voted the second day.

Est her Sal azar has worked in the Enpl oyer's packi ng house
for seven years. She and Mnnie Caball ero are the assistant fl oor
| adi es. These are non-supervi sory positions hel pi ng supervi sor

Bea Gonzal ez. 238/ 24/

Ms. Salazar testified that she arrived at the
polls early on Monday to pick up her check before voting. She saw all
of the Tutunjians, Bea Gonzal ez, and Mnnie Caballero in the office
where t he paychecks were being distributed. Qutside the office, over
100 packi ng house workers were standing around waiting for the polls
to open. Ms. Salazar observed Ms. Caballero wal k out of the office
and over to a group of prospective voters. Ms. Caballero told the
group that everyone shoul d | eave because the Enpl oyer was going to
call the Border Patrol. The word soon spread anmong the waiting

voters. Ms. Salazar thought that

23. Both assistant floor |ladies were eligible to vote in the

el ection. However, Ms. Caballero did not vote because "her
religion doesn't permt her. .. and that women were not supposed to
vote." (RT I11:101)

24. Esther Salazar's testinony is contained at RT 111: 96 et seq.
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Ms. Caballero was lying. She so inforned Xavier Sandoval and the two
of themtried to stop people fromleaving. Ms. Salazar testified
that many of the workers were undocunented and she was unable to
convince themto stay and vote. She further testified that about 4-0
to 50 eligible voters left the area in response to Ms. Caballero's
threat.

| found Esther Salazar to be a credible witness. She
answer ed questions fromboth union and enpl oyer attorneys in a
candi d, open manner. There was no sense of preneditation in her
answers or of hostility in her voice. | credit her testinony
regardi ng the above described incident because of her deneanor,
because her testinmony was uncontradi cted, and because her testinony
was corroborated by two other credible wtnesses, Mrina Macias and
Maria Hernandez.

Anal ysi s and Concl usi ons of Law

The burden of proof in a hearing on election objections
rests wwth the party claimng that the election should be set aside.

California Lettuce Co. (1978) 5 ALRB No. 24. Were the objecting party

al | eges that inadequate notice procedures resulted in a non-
representative vote, the threshold determnation is that of voter
turnout. In cases where a high percentage of enployees have cast
ballots in an election, the Board will presunme that notice was

adequate. For exanple, in Yamano Brothers Farns, Inc. (1976) 1 ALRB

No. 9, the Board handily disposed of the objection by noting "the
sinmple fact that an extrenely high percentage of workers, at |east 103
out of 108, did in fact vote in the election.” Simlarly, in Admral

Packing Co. (1976) 1 ALRB No. 20,
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where 117 out of 128 eligible enployees participated in the electoral
process, the Board found that the nunbers alone refuted any clai m of
i nadequate notice. On the other hand, where voter turnout is
"“relatively low', the Board will review notice procedures as well as

the representative character of the vote. Lu-Ette Farms (1976) 2

ALRB No. 49. It appears frompast Board decisions that the |ower the
turnout of voters is, the nore strictly the Board will scrutinize the
el ection.

The Enpl oyer submtted an eligibility Iist containing 303
nanes. According to the tally of ballots, however, only 283 people
were potentially eligible voters. Sixty-one people voted in the
election. O these, 10 ballots were challenged. These figures
i ndi cate voter participation at about 25 percent, but this figure is
m sl eadi ng because it does not account for the high enpl oyee turnover
during the payroll period. The averaging nethod adopted by the Board
for calculation of peak and show ng of interest is equally applicable
to the determnnation of the representative character of the vote
where there is high enployee turnover. |In Leo Gagosian Farns, Inc

(1982) 8 ALRB No. 99, the Board upheld an election w th about the

sane percentage of voter turnout as here. Because of the turnover
factor, the IHE cal cul ated the average nunber of enployee days and
conpared that to the nunber of names on the list. See also Leo

Gagosian Farms, Inc. (1984-) 10 ALRB No. 39 at footnote 5

Application of the averaging nethod here yields a figure of

approxi mately 120 average enpl oyee days.gy Conparing this figure to

t he nunber of voters

25. This figure conports with the testinony of Petitioner's
wi tnesses as to the daily average nunber of workers at the packing

(footnote 25 conti nued on next page)
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yields a voter turnout figure of about 51 percent.g@

Havi ng determ ned the percentage of voter turnout, the
anal ysis noves to the question of whether an outcone determnative
nunber of voters failed to vote because they were uniforned as to the
tinme and place of the election.

The Board considered this issue in Gagosian, supra. In

Gagosian, as here, the election was held after the season had ended
making it difficult for Board agents to contact workers. The Board
expressed its approach to analyzing the el ection objection as follows:

Low voter turnout, standing alone, is not a basis upon
which this Board will set aside an election. An election
Is deemed to be representative where there is sufficient
notice, the voters are given an adequate opportunity to
vote, and there is no evidencgwof interference with the
el ectrol process. Ibid. p. 3.~

footnote 25 conti nued:

house. RT I11:108-109. By contrast, Robert Tutunjian testified that
about 280 peopl e worked in the packi ng house everyday. | do not
credit his testinony which is belied by a sinple averaging of the
enpl oyee |ist.

26. The cal cul ation cannot be conpl etely accurate because it is
based on the Enpl oyer's payroll records whi ch were never
authenticated. Athough, the tally of ballots indicates only 283
eligible voters, | based ny calculation on the full nunber of nanes
submtted by the Enpl oyer mnus the sheet |abeled "field workers". For
a full discussion of the reasons for elimnating this group see page
25. However, even with inclusion of the "field workers", the voter
turnout woul d be 4-2 percent.

27. | have carefully considered whether Mnnie Caballero's threat to
prospective voters constitutes "interference with the el ectoral
process" and conclude that it does. However, | cannot justify
setting the election aside on this basis despite the fact that an

out cone- det erm nati ve nunber of voters responded by | eaving the
polls. An objection, not set for hearing, cannot be a basis to set
aside an election unless the matter has been fully litigated. In this
case the facts were interjected into the hearing by the

(footnote 27 continued on next page)
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The Board | ooked to an earlier case, Verde Produce Conpany, |nc.

(1980) 6 ALRB No. 24 for a definition of "sufficient notice"

Thus, even where sone eligible enployees fail to hear of an
el ection because of the notice difficulties, we shall

nonet hel ess certify the results if the Regional D rector
provi ded as nuch notice as reasonably possi bl e under the

ci rcunst ances. (enphasi s added)

Here, the Enpl oyer did not attenpt to show that notice was

insufficient in the Verde Produce sense. There was no evi dence t hat

even one voter was di senfranchised for lack of notice. As a natter of
fact, during the hearing Mr. Canpagne insisted that M. Sahagun had

done as nmuch as he possibly could to get notice to the wor kers. 28

The Enpl oyer's case is based entirely upon the
proposi tion, disavowed by the Board in Gagosi an, that |ow voter
turnout alone will nullify an otherwi se valid el ection. However,
Board precedent is clear that the integrity of the el ectoral process
i's not conprom sed because voters fail to exercise their franchise.

Verde Produce Gonpany, Inc. (1980) 6 ALRB No. 24. In Gagosian, the

Board poi nted out that enpl oyees nay abstain fromvoting "for a

nyriad of reasons other than notice, such as

foot note 27 conti nued:

union to rebut the charge of inadequate notice by showi ng that there
were nmore voters present than indicated by the tally of ballots. The
parties did not litigate the matter as an el ection objection. Thus,
for exanpl e, the Question of whether Ms. Caball ero was an agent of
the Empl oyer was not litigated because it was irrelevant to the
notice issue. Yet the agency question mght be critical to the
determnation of the interference issue.

28. See, for instance, RT |I1:211 where M. Canpagne states

...heither | nor the Enployer is in any way accusi ng Joe, under the
circunstances, of not trying his best to give notice".
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i ndifference or other personal factors beyond the control of the Board
or any party."”

I n Verde Produce Conpany, Inc. (1980) 6 ALRB No. 24, the

Board set aside an election due to inadequate notice procedures which
resulted in a 29. 7 percent voter turnout. There, the Regiona

Director encountered notice difficulties after scheduling a 48-hour

el ection due to strike circunstances.2? The Board found that an

out cone determ native nunber of eligible enployees did not vote in the
el ection because they were not notified of the tine and place of the
election. Further, the Board found that the el ection could have been
schedul ed nore than 48-hours after the filing of the petition to allow
for adequate noti ce.

The instant case differs from Verde in severa

significant respects. Here the evidence indicates that notice was
adequat e but that other factors were responsible for the voter
turnout. According to the testinony of three credi ble wtnesses, nore
than 100 eligible voters were at the polling place at the tine of the
election. Forty to fifty of themleft without voting because of

M nnie Caballero's threat, but they all had notice of the election.
The Board has held that notice that an el ection petition has been
filed is tantamount to notice that an election will be held within a
week of the filing date. Labor Code section 1156.3(a) (4); Grl
Joseph Maggio, Inc. (1976) 2 ALRB No. 9.

29. Labor Gode section 1156.3( a) (4.) provides inter alia that

el ections shall be held wthin a maxi mumof seven days of the filing
of the petition. However, if a mjority of the enpl oyees are on
strike when the petitionis filed "the Board shall, wth all due
diligence, attenpt to hold a secret ballot election wthin 4-8 hours of
the filing of such petition."



Joe Sahagun, an experienced Board agent, testified that workers
usual | y know when an el ection is going to be held, even before they
receive the official notice. Further, there was credi bl e testinony
that the packi ng house enpl oyees were generally aware, through Marina

Maci as, that an el ection would be held on anday.gg

Fur t her nor e,
unl i ke Gagosi an, here there was no evidence that voters had left the
area. Thus, it is reasonable to infer that those few voters who did
not hear of the election through word of nouth, or who nmay not have
pi cked up their checks on Mnday, woul d have heard about the el ection
through the radi o broadcasts. | conclude fromthis that eligible
voters knew or shoul d have known about the el ection and that any
voter who failed to exercise the ballot did so as a nmatter of choi ce.

Here, unlike Verde, rescheduling of the el ection woul d not

have i ncreased voter participation. Mnday was by far the best day
to hold the el ection because the workers were returning to the
packi ng house that day to pick up their checks. Qherw se, there was
no other time during peak that enpl oyees would be gathered at the
worksite. By adding a second day for voting on Tuesday, the Regi onal
Drector insured that all eligible enpl oyees had the opportunity to
vot e.

The Enpl oyer was conpl etely non-cooperative with respect

30. The election here was hel d on Monday, Septenber 17, the seventh
day following the filing of the petition. That Mnday was al so the

| ogi cal choice for the el ection because the paychecks were
distributed that day. Thus, it is entirely reasonable that the union
woul d have tol d enpl oyees to expect the el ection on Monday even
before the Regional Drector distributed an official notice of the

el ection date.



to notice. Y Regul ation 20350( ¢) requires all parties, when

requested, to "cooperate fully" in giving potential voters notice of
an election. |In Gagosian, the parties cooperated fully in notifying
eligible enpl oyees of the tine and place of the election. The

enpl oyer attached a canpaign flyer to each of the paychecks it
distributed in the preelection period. Here, only the Union agreed
to cooperate with the Board. The Enpl oyer coul d have handed out
notices wth the paychecks it distributed before the election but the
Enpl oyer refused M. Sahagun's request for help. See also Sequoia
Qange Co., et al. (1985) 11 ARB No. 21.

In conclusion | find that the vote was representative and
that the Regional Drector gave as nuch notice as was reasonably
possi bl e under the circunstances. | further find that the Enpl oyer
hi ndered the el ectoral process by refusing to cooperate with the
distribution of notice. | therefore recormend that Cbjection No. 2
be dismssed inits entirety.

VWHETHER THE LATE NOTI CE OF THE ELECTI ON PREVENTED THE UFW

FROM | NTERVENI NG I N THE ELECTION AND, |F SO, WHETHER THI S
AFFECTED THE OQUTCOVE OF THE ELECTI ON

FH ndi ngs of Fact

Hunbert o Gonez nmanages the UFV grape and fruit tree
division in Madera, Fresno and Sol edad counties. Gnez testified

that approxinately the |ast week in August he spoke to UFW

31. O the day the representation petition was fil ed, the Regional
Drector nailed Tutunjian ALRB Form 18 ( Ex. 1) asking the Enpl oyer's
assi stance in notifying enpl oyees "that a petition for an el ection has
been fil ed." (Copies of an official notice to enpl oyees were encl osed
with the request that the Enpl oyer "cooperate by posting such notices

i n conspicuous pl aces." There was no testinmony at hearing regardi ng
whet her the Enpl oyer cooperated in posting the notices.
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organi zer Roberto Escutio who reported that the Tutunjian shed workers
wi shed to be organi zed by a union. Gomez told Escutio to investigate
as to whether the shed was conmercial or agricultural. (RT

Il 26)2/ Wien sone of the workers stated that they packed fruit
from outsi de ranches, Gomez concluded that the shed was probably
commercial. (RT I'l:39) However, he passed the infornmation on to
FFVW or gani zer Xavi er Sandoval so that union could organize the
workers. (RT I1:27) Gonez expected Sandoval to call himback if he
found out that the packing house was agricultural. (RT Il:29) As
Sandoval never called himback, he assuned the packi ng house was indeed
comercial. (RT I1:30)

The UFWwas not aware that the workers at the Tutunjian
packi ng house were agricultural enployees until the norning of
Septenber 13 when Board agent Ricardo Ornelas called Humberto Gonez and
informed himthat the instant petition had been filed. Onelas
further stated that the Enployer was contesting the unit and that the
petition mght be rejected for seeking an inappropriate unit. (RT
I'1:4.) GComez testified that, although he told Ornelas that the UFW
intended to intervene, the UFWdid not attenpt to organi ze the workers
because they expected the petition to be dismssed. (RT. I1:37,38)

CGonez did not receive official notice that the petition had
been dism ssed until Regional Director Lawence Al derete phoned himon
the norning of Septenber 17. (RT I1:8} However, on that same day a

Board agent called Gomez to informhimthat the Board

32. The WPWIlimts its organizational efforts to farmworkers under
the jurisdiction of the ALRB.
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had overturned the Regional Drector's decision and that the el ection
woul d be held that day and the day followng. (RT 11:12,30) The
Board agent further inforned the UFWas to where and when the pre-

el ection conference woul d take place. Gonmez expressed his intention
to attend the pre-election conference but he was unable to drive to
Fresno because of a scheduling conflict.

Anal ysi s and Concl usi ons of Law

In one of its earliest cases, the Board addressed the
guestion of whether an el ection shoul d be set aside where inadequate

notice prevented a union fromintervening. V. V. Zaninovich (1975) 1

ALRB Nb. 24. The Board set aside the election in Zani novi ch based on
its finding that

Board agents abused their discretion by scheduling the
el ection and pre-el ection conference at such tinme as to
prevent intervention by a party which had notified the
agent of its intent to intervene, which used due
diligence and reasonabl e efforts to intervene and whi ch
could have in fact intervened but for the overly hasty
gc@gdul ing of the election by Board agents. 1bid, at p.

The facts of this case, while bearing a superficial

resenbl ance to those in Zaninovich, differ fromthat case in several

critical respects. Here, the UFWnotified the Board that it intended

to intervene, but did not nake any attenpt to obtain

33. V. V. Zaninovich incorrectly cites Sanpsel Tinme Gontrol, Inc.
(1948) 80 NLRB 188 for the proposition that the workers' right to
choose a col |l ective bargai ni ng representative conpels allow ng
intervention in an el ection by a union which failed to exercise due
diligence to get its name on the ballot. In Sanpsel the issue arose
in the context of a pre-election hearing at which the enpl oyer
objected to intervention by a union which already represented a
segnment of its workforce and whi ch had garnered the requisite show ng
of interest. The NLRB did not agree with the enpl oyer's argunent that
the union failed to exercise due diligence but rather found that the
intervenor had a "ri ght", to participate in the el ection.
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the needed show ng of interest. The testinony of Hunberto Gonez is
clear in explaining wiy the UFWdid not collect the signature cards it
knew woul d be necessary in order to intervene. Initially, the UFWwas
not interested in organizing the Tutunjian packi ng house because of
its mstaken belief that the shed was cormercial. The UFWrelied on
FFWVor gani zer Xavi er Sandoval to refer the packi ng house workers
back to the UFWif it turned out that the packi ng house was
agricultural rather than coomercial. However, for reasons unexpl ai ned
by the testinony, that reliance was msplaced. The Union went ahead
wthits efforts to represent the packi ng house even after it |earned
that the shed did not pack for third parties and was, therefore,
agricultural.

O the norning of Septenber 13, Hunberto Gonez was
inforned by Board agent R cardo Onelas that Local P-78-A had filed a
representation petition at Tutunjian but that the unit was
problenmatic. n the ganble that the petition would ultinately be
di smssed for seeking an inappropriate unit, the UPWdi d not attenpt
to gather the 20 per cent showng of interest it needed in order to
intervene in the el ection.

Unl i ke Zani novi ch, there was no abuse of discretion by

Board agents in scheduling the election. nh the contrary, Board
agents acted professionally by keeping the UFWappri sed of the status
of the Tutunjian petition throughout the pre-el ection period. The
hasty reschedul i ng of the el ection was a necessary consequence of the
Board' s action overturning the Regional Drector's dismssal of the
petition in conjunction wth the seven-day el ection rule. Labor (ode
section 1156.3(a) (4). In
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Zani novi ch the el ection was conducted in a negligent manner which
prevented a union fromintervening. Here, the UFWnade a cal cul ated
deci sion not to collect signature cards, for which Board agents bear
no responsibility. In Zaninovich the intervenor had collected the
requi site showing of interest before the pre-election conference and
coul d have participated in the pre-election conference as a party had
it been permtted to do so. Here, the Intervenor could not have
participated in the pre-election conference even if it had attended.
Hunbert o Gormez, an experienced union organi zer, knew that the UFW
could play no role in the pre-election conference and that nmay have
been a factor influencing his decision not to attend. (RT 11:32)

InR. T. Englund Co. (1976) 2 ARB No. 26 the enpl oyer

objected to an el ection because the Teansters were not included on
the ball ot although that union had nade no attenpt to intervene. The
Board found that the Teansters knew of their right to intervene, had
tine to intervene, but chose not to do so. Therefore, the board
dismssed the objection. The facts here are simlar in that the UFW
knew of its right to intervene, had tine to intervene, but chose not to
do so.

| conclude that late notice did not prevent the UFW from
intervening in the election. | therefore recommend that Cbjection
No. 3 be dismssed inits entirety.

SUMVARY AND CONCLUSI ONS

The evi dence establishes that the Tutunjian packi ng house
Is located off the farmand that the el ection was hel d anmong an

appropriate unit.



The evi dence establishes that the vote was
representative. The evidence does not establish that any eligible
voter was di senfranchi sed due to i nadequate notice procedures.

The evi dence does not establish that |ate notice
prevented the UFWfromintervening in the el ection.

RECOVIVENDATI ON

Based on the foregoing findings of fact, analysis, and
conclusions of law | recommend that the Petitioner, Fresh Fruit and
Veget abl e Workers, Local P-78-A be certified as the excl usive
bar gai ni ng representative of the packi ng house enpl oyees of Harry
Tutunjian & Sons, the Enpl oyer.

DATED Novenber 25, 1985

Respectful |y submtted,

STELLA CONNELL LEVY
Investigative Hearing Examiner
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THTUNJIAN PROPERTY

D st ance For

Parcel Nunber Onner Nunber O Acres Con GownsShed In Mles Locati on
1 Harry Tutunjian 80 al monds shed | ocated here|2699 E II\:/Iraggingg Avenue
2 Harry Tutunjian 80 gr apes/ pl uns 1.5 7614 Cnestnut Fresno
3 Harry Tutunjian 40 grapes 1 1?&3&%' F%gﬂge
4 Harry Téjgn%nj ian & 40 or apes 5 8599 SO'Fr Eg% Avenue
5 Harry Tutunjian 30 gr apes 2.5 6184 So. %2283 Avenue
6 Harry Ts“én%”j han & 40 trees/ vi nes 4.5 4495 OgggﬁoAvenue
7 Tbteaﬁjel g% Ié(larsg%s 240 vi nes 4 Vst Avenue Fresno
8 Harry Tsugn%nj ian £ 60 el ons/ t r ees 12 Avenucﬁ/gdgr gnd 34
9 Harry Tsugn%nj ian C 30 trees/ t omat 0es 12 Avenues 7 and 33 Nadera
10 Harry Tsugn%nj ian & 45 t 1 ees/ t omat 08s 12 Avenues 8 and 32 Madera
| TR | s treesi i nes 17 12665 Road 23 Mi dera
Packi ng Shed Harry Ts%nl,lsnj ian & n/ a n/ a n/l a 2699 E II\:/Iraggingg Avenue
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