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BRUCE CHIRCH INC, )
Respondent , g Gase Nos . 79-CE24-EC
82-CE97-EC
and ) 82- CE- 98- EC
) 82- (& 102- EC
UN TED FARM WRKERS CF ) 82- (& 123- SAL
AVER CA AFL-AQ )
Charging Party. 2 11 ALRB No. 9

DEAQ S AN AND CRDER
Oh May 2, 1984., Administrative Law Judge (ALJ) Matthew (ol dberg

i ssued the attached Decision. Thereafter, the Respondent and the Chargi ng
Party each filed exceptions and supporting briefs. Respondent filed an

answering brief as well.
Pursuant to the provisions of Labor Code section 1146,y

the Agricultural Labor Rel ations Board (Board) has del egated its authority
inthis nmatter to a three-nenber panel

The Board has considered the record and the ALJ ' s Decision in
light of the exceptions and briefs and the answering brief and has decided to
affirmthe rulings, findings, and concl usions of the ALJ only to the extent

consi stent herew t h. 2

The ALJ properly found that follow ng February 6, 1979,

v Al section references herein are to the Galiforni a Labor Gode unl ess
ot herw se speci fi ed.

2 The signatures of Board nenbers in all Board deci si ons appear
wth the signature of the chairperson first (if participating), followed by
the signatures of the participating Board nenbers in order of their seniority.



Respondent | awful |y ceased providing bus transportati on fromQCal exi co to
Holtville due to mass denonstrations which prevented enpl oyees from boardi ng
buses in Calexico. V¢ affirmhis conclusion that inplenentation of the change
was not unlawful since it was justified by Respondent's concern for the safety
of enpl oyees and their property.

In the wake of strikes against a nunber of growers in the Inperial
Valley in early 1979 by the Lhited FarmVWrkers of Anerica, AFL-AQ O (UFWor
Lhion), nass denonstrations in Cal exi co prevented enpl oyees from boardi ng
Respondent ' s buses on February 6. Respondent's support servi ces nanager
Robert Shul er observed URWnegoti ati ng conmttee nenber Gctavio Oajo
physi cal |y obstruct the entrance to one bus and saw uni on negoti ator David
Martinez in the crond. Shuler reported the incident to Respondent's vice-
president Mke Payne. Payne then concluded that the nost prudent course woul d
be to relocate the pick-up point fromCalexico to a fenced-in yard in
Holtville where the enpl oyees and their cars woul d be better protected.

Respondent and the Uhi on were actively engaged in negotiations at
the tine of Payne's decision to nmake the change. hion negotiator Martinez
| earned of the change in pick-up points froma nenber of the negotiating
comttee. He imnmmediately protested to conpany negotiator Kenneth R stau who,
at the February 8 negotiating session, refused to return the pick-up point to
Cal exi co.

It is clear that Respondent did not notify the Unhion in advance and
did not bargain wth it regarding the change in transportati on, a nandatory

subj ect of bargaining. This unilateral
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change woul d normal |y constitute a per se violation of section 1153(e). (Tex-

CGal Land Managenent, Inc. (1982) 8 ALRB No. 85.) However, an enpl oyer nay

nake a unilateral change in wages or other terns or conditions of enpl oynent
W thout bargai ning wth the union where exigent circunstances exist. (Joe

Maggi o, Inc. (1982) 8 ALRB No. 72.) Payne's decision to rel ocate the pick-up

site was notivated by a concern for the personal safety of Respondent's

enpl oyees as well as for the security of its property. Those concerns were
justifiable under the circunstances and we conclude that Respondent's action
was therefore not unl awf ul .

W overrule the ALJ's finding that Respondent's subsequent refusal
toreinstitute bus service fromand to Galexico violated the Agricul tural
Labor Relations Act (Act). There is no evidence to support the ALJ's finding
that the disruptions ceased on March 18, 1980, or that Respondent refused to
reinstitute service fromQCal exico. The record contai ns no evidence that the
ci rcunst ances whi ch gave rise to the change in bus service ever ceased. The

ALJ cites the Decision in Bruce Church, Inc. (1983) 9 ALRB Nb. 74, and states

areference is nade therein to March 18, 1980, as the tinme when Respondent
first began to receive unconditional offers to return fromstrikers and from
that he infers that disruptions ceased on that date. However, the fact that
sone workers nade unconditional offers to return to work cannot support an

I nference that the Cal exi co disruptions ceased. Further, the record is devoid
of any evi dence regarding the bus situati on subsequent to February 8, 1979.
Absent such evidence, we find that General Gounsel has not net its burden of

establishing a violation of section 1153(e). S mlarly,
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there is no evidence that anyone who participated in the strike was |ater
deprived of bus service so as to support a finding of a violation of section
1153(c).

Wth respect to the allegation of discrimnatory
di scharge of broccoli crew nenbers, we affirmthe ALJ's concl usi on t hat
Respondent ' s conduct wth respect to those enpl oyees viol ated the Act.
However, a correction in the ALJ's Oder is required. In his conclusion, the
ALJ finds that Respondent violated the Act by suspending the enpl oyees while

in his OQder he refers to discharging them The Oder should be corrected to

conformto his finding of suspension which is a nore accurate reflection of
what actual |y happened; i.e., the workers were told they were being fired,
they were given tickets saying they were suspended pendi ng termnation, and
the Respondent ultinately determned to suspend themfor 48 hours.
CRER

By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board (Board) hereby orders that Respondent
Bruce Church, Inc., its officers, agents, successors, and assigns shall:

1. QGease and desist from

(a) Suspending, or otherw se discrimnating agai nst, any

agricultural enployee inregard to hire or tenure of enpl oynent or any ot her
termor condition of enpl oynent because he or she has engaged i n uni on
activity or other concerted activity protected by section 1152 of the

Agricultural Labor Relations Act (Act), or otherw se exercised his or her

rights under the Act.

11 ARB No. 9 4,



(b) Inany like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Make whol e the fol |l ow ng enpl oyees suspended in

Novenber 1982 for all |osses of pay they have suffered as a result

of the discrimnation against them

Jesus Al cal a Medr ado Magana
Ruben A teaga Joe Martinez
Cavi d Esparza Ranon Maya

A berto Hores Abr am Ranos
Pedro Gonez Roberto R co
Arturo Madri gal Cesar Torres

Such amounts are to be conputed i n accordance with established Board
precedents, plus interest thereon, conputed in accordance wth our Decision

and Qder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55.

(b) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and ot herw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the anmounts
of backpay and interest due under the terns of this Qder.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(d) Ml copies of the attached Notice, in all

11 ARB No. 9 5.



appropriate languages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enployees enployed by Respondent at any tine
during the year commenci ng Novenber 1982.

(e) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on all its property for 60 days,
the period(s) and place(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Notice whi ch has been al tered,
def aced, covered or renoved.

(f) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees who work in Respondent’s
broccoli crews on conpany tine and property at tine(s) and pl ace(s) to be
determned by the Regional Orector. Follow ng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nmay have concerning the
Notice or their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be pai d by Respondent to all nonhourly wage
enpl oyees in order to conpensate themfor tine lost at this reading and during
t he questi on-and-answer peri od.

(g Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply wthits terns, and continue to
LITETTETTETTTT]

RNy
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report periodically thereafter, at the Regional Drector's request, until full
conpl i ance i s achi eved.

Dated: March 20, 1985

JYRL JAMES MASSENGALE, (hai r per son

JEROME R WALD E Menber

PATR K W HENNLNG  Menber

11 ARB No. 9 1.



NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro and Sal i nas
Regional Ofices, the General Gounsel of the Agricultural Labor Rel ations
Board (Board) issued a conplaint which alleged that we, Bruce Church, Inc.,
had violated the law After a hearing at which each side had an opportunity
to present evidence, the Board found that we did violate the | aw by suspendi ng
twel ve workers for protesting their working conditions. The Board has told us
tdo post and publish this Notice. Ve wll do what the Board has ordered us to
0.

V¢ also want to tell you that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;

To form join, or help unions;

To vote in a secret ballot election to deci de whether you want a union to
represent you;

To bargain wth your enpl oyer about your wages and wor ki ng

conditions through a union chosen by a majority of the enpl oyees and
certified by the Board,;

5. To act together wth other workers to hel p and protect one another; and
6. To decide not to do any of these things.

» wbhpE

Because it is true that you have these rights, we promse that:
VEE WLL pay Jesus Al cala, Ruben Ateaga, David Esparza, A berto Hores, Pedro
Gonez, Arturo Madrigal, Medrado Magana, Joe Martinez, Ranon Maya, Abram Ranos,

%ggrto R co and Gesar Torres backpay for the noney they | ost during Novenber

VEE WLL NOT, in the future, suspend any enpl oyee for protesting over working
condi ti ons.

Dat ed: BRUICE CHIRCH I NC

By:

Represent ati ve Title

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 112 Boronda Road, Salinas, Galifornia 93907. The

t el ephone nunber is (408) 443-3161

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
11 ARB N 9



CASE SUMVARY

Bruce Church, Inc. 11 ARB Nb. 9

(UAWY Case Nos. 79-CE 24-EC
et al

AJ DEQS N

The ALJ found that follow ng February 6, 1982, Respondent |awful |y ceased
provi ding bus transportation fromGCalexico to Holtville due to nass
denonstrations whi ch prevented enpl oyees from boardi ng buses in Cal exi co.
Wil e he held that Respondent was not under any obligation to bargai n about
the change, while the conditions which gave rise to the decision to make the
change prevail ed, he concluded that it had been five years and the "exi gent
ci rcunst ances” whi ch excused the failure to bargain were no longer in effect.
'[,‘Chus, he found Respondent's failure to reinstitute bus service violated the
t.

No violation was found by the ALJ in Respondent's closing of a | abor canp for
which it lost the |ease as the Lhion did not discuss the problemwth
Respondent nor specifically request negotiations regarding the effects of the
| oss of the canp. The ALJ also found that the General CGounsel failed to
establ i sh that Respondent harassed and pressured Quadel upe Arvi zu because of
her union activity.

Wi le finding that allegations of direct bargaining wth broccoli crew nenbers
and uni lateral changes 1n their working conditions shoul d be di smssed, the
AJ found a violation in Respondent's di scharge or suspension of 12 nenbers of
the broccoli crew because they Br otested their assignnent to "second cut” a
field which had been first cut by another concern.

BOARD DEA J ON\S

The Board affirned the ALJ's finding that Respondent |awfully ceased providing
bus transportation since it was justified by Respondent’'s concern for the
saf ety of enpl oyees and their property; however, it overruled his finding of a
violation in Respondent’'s refusal to reinstate bus service as there was no
evidence in the record regardi ng the bus service subsequent to the change.

The anbiguity in the ALJ's decision regarding the broccoli crewwas corrected
wth the Board finding that the crew nenbers were suspended. In all other
respects the ALJ's findings were affirned.

* % *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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Charging Party.

BRUE CHRH I NG | ) Gase Nos,  79-CE 24-EC
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o ) 82-CE 102- EC
) 82-CE 112- SAL
LN TED FARM VIRKERS ) oo B 151 oL
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Appear ances:

Devon Ann McFarl and. Esa.
Norman K Sato, Esqg. for the
General ounsel

WlliamD Qaster, Esq..,
d bson, Dunn & G utcher for
Respondent

Qare A nnis for the
Lhited FarmV\brkeEIs of
Anerica, AFL-A O~

Before: Matthew Gol dberg
Admni stri ative Law Judge

DEQ S ON GF THE ADM N STRATI VE LAW JUDGE

‘1. M. MA@nnis did not enter a fornal appearance until the third
day of this four-day hearing.



|. STATEMENT OF THE CASE
Begi nning February 6, 1979, the Lhited FarmVdrkers of America, AFL-

A O (hereafter referred to as the "Lhion") filed a series of charges and
served themon Bruce Church, Incorporated, (hereafter referred to as
"respondent” or "the conpany"). The dates that these charges were filed, and

when they were served, are as foll ows:

Char ge Nunber Date Fled Date Served
79- (& 24- EC 2/ 6/ 79 2/ 6/ 79
82- & 97-EC 5/ 11/ 82 5/ 11/ 82
82- CE& 98- EC 5/ 11/ 82 5/ 11/ 82
82- C& 102- EC 5/ 13/ 82 5/ 12/ 82
82- (& 123- SAL 11/ 4/ 82 11/ 4/ 82

Additionally, certain individual s filed charges and served themon
the conpany, as enunerated bel ow

Person FHling Charge Charge Nunber Date Filed Date Served

Manuel Her nandez 82- CE 114- SAL 9/ 30/ 82 9/ 30/ 82
Arturo Madri gal 82- (= 134- SAL 11/ 26/ 82 11/ 24/ 82
Joe Mitinez 83- (= 54- SAL 4/ 14/ 83 4/ 14/ 83

The charges al | eged various violations of section 1153(a), (c) and (e) of the
Act .

Based on charge nunber 79-CE24-EC the General Qounsel for the
Agricul tural Labor Relations Board caused to be issued, on March 22, 1979, the
initial conplaint herein. Subsequent anendnents and consol i dated conpl ai nts
were issued, cumnating in the "Second Avended Consol i dated Conpl ai nt," dated
July 15, 1983, which franed the natters to be litigated and determned by this
decision. (opies of all charges, conplaints and notices of hearing were each
duly served on respondent. Respondent tinely filed various answers, each

denyi ng, in substance, the conmssion of any unfair |abor practices.



Gonmenci ng July 27, 1983, a hearing was hel d before ne in Salinas,
Gl i forni a.Z/ Al parties were given full opportunity to present testinonial
and docunentary evidence, to examne and cross-exanine w tnesses, and to
submt oral argunent and post-hearing briefs. Based upon the entire record in
the case, included ny observations of the respective deneanors of each w tness
who testified, and, having read and considered the briefs submtted to ne

since the close of the hearing, | nake the foll ow ng:
[1. HNJING O FACT
A Jurisdiction

1. Respondent is and was, at all tines naterial, an
agricultural enployer wthin the neani ng of section 1140.4(c) of the Act.
2. The Lhionis and was, at all tinmes naterial, a |abor

organi zation wthin the neaning of section 1140.4(f) of the Act.§/

2. As the hearing opened, General Gounsel noved to dismss the
all egations stemmng fromcharge nunbers 82- CE112-SAL, 82- (& 134-SAL, 83-(&
54-SA.. Said notion was granted, and the allegations were stricken fromthe
consol i dat ed conpl ai nt.

3. Respondent's answer, in response to the jurisdictional
allegations in the conplaint, nerely states that "it is engaged in the grow ng
and harvesting of vegetables in various counties of the Sate of Galifornia
and other states," while denying "generally and specifically" that it is an
“agricultural enployer.”" Smlarly, respondent denied the Lhion's status as a
"l abor organi zation," claimng that it |acked sufficient information to forma
belief as to the truth of this allegation. These jurisdictional elenments all
are clearly established by prior adjudications of which | take admnistrative
notice (cf. Bv. Gode 8451), including 9 ALRB No. 74 and 7 ALRB No. 20. GCases

recogni zing the LUhion's status as a |abor organi zation are al |l too nunerous to
nent | on.



B. The Unhfair Labor Practices Al eged

1. Gessation of Bus Transporation

Respondent ceased provi ding bus transportation for its workers
fromCalexico to Holtville follow ng February 6, 1979. To this date, the
servi ce has not been reinstituted.

Respondent woul d characterize the situation as one where it nerely
"changed the pi ck-up poi nt" at which workers gathered to be transported to the
fields. However, in practical effect, respondent’'s workers, since the date
above, have been deprived of the benefit of free transportati on from Cal exi co
to Holtville. According to Mke Payne, respondent’'s general manager, "nost"
of the nenbers of the twenty-three crews enpl oyed at the tine were transported
tothe fields in that nanner.

Prior to the cessation of this bus service, the workers gathered at
various pick-up points in Cal exi co and boarded the conpany buses whi ch woul d
stop there. As is commonly known, during the begi nning of 1979, the Union
struck a nunber of growers and packers who had fiel ds and/ or harvesting
operations |ocated in the Inperial Vall ey.ﬂl It formally declared a strike
agai nst respondent on February 9, 1979. However, intermttent work stoppages,
or "rolling strikes," had occurred at the respondent’'s prem ses begi nning on
February 5.

Srike activity inthe Inperial Valley, generally, in the

4. Shoul d common know edge not suffice per Evidence Code section
451(f), the strike and conduct occurring during it are well-docunented in
Bruce Church, Inc.  (1982) 9 ALRB Nb. 74; Mario Sai khon (1982) 8 ALRB No. 88;
and Admral Packing (1981) 7 ALRB No. 43.




early nonths of 1979 was narred by outbreaks of violence: nmass denonstrations
and rock throw ng acconpanyi ng certain pi cketing, rushing of fields by |arge
nunbers of strikers, and individual s being prevented by denonstrators from
boar di ng conpany buses bel onging to this respondent as well as others. The
Lhion's strike activities becane subject to restraining orders, based in part
on the court's concern, reflected in the injunction papers, that the County's
| aw enf orcenent capabilities were inadequate to handl e potential |y nassive

di sturbances, and prevent possible danage to lives and property. |t shoul d be
enphasi zed, however, that no evi dence was adduced herein of any actua

vi ol ence invol ving respondent occurring prior to cessation of bus service from
Cal exico. The overall level of Uhion msconduct which took place at Bruce
Church during the 1979 strike was found by the ALJ in 9 AAR3 No. 74 not to
rise to the level of that shown in Admral Packing, supra, (9 ALRB No. 74,

ALID at p. 77), and was not considered a defense to the general refusal to

bargain charges in the earlier Bruce Church case.

It was in the context of the Inperial Valley disturbances, sonewhat,
that Mke Payne, respondent's vice president and general nmanager, determ ned
that the bus service fromGCal exi co be disconti nued. General Qounsel seeks to
mni mze the inpact of the disruptions and outbreaks of viol ence occurring
during those days by, at various times, ignoring the well-established fact
that such activities took place; arguing that even if such acts took pl ace,
respondent was not subject to themdirectly; and lastly, contending that if

respondent was subjected to certain disruptions, there was



no actual proof that the Uhion was responsible for them Such contentions
are sonewhat di si ngenuous.

D rect proof was adduced that nmassed denonstrations,
fonented by the Uhion, prevented workers fromboardi ng conpany buses on the
norning of February 6, 1979. Robert Shul er, then respondent's Support
Servi ces Manager, testified that he observed negotiati ng coomttee nenber
Qctavio Oajo physically obstruct the entrance to one of the conpany buses
that norning. He also saw Uhion negotiator David Martinez at that tine
standing in the crond at the pi ck-up poi nt, as nunerous workers were either
di ssuaded or prevented fromentering the buses. Shuler relayed this
information to Payne, who testified that it was the problens with the buses
experienced by respondent's workers, as well as the general |evel of conflict
whi ch pervaded the area during those nont hs,§/ which led himto the concl usi on
that the nost prudent course to followwould be to rel ocate the pick-up point
to afenced-inyard in Holtvill e§/

That the Union shoul d be hel d accountabl e for the nass

denonstrations and the preventing of peopl e fromboardi ng the

5. hly two incidents involving serious strike msconduct which pre-
dated the change, one on January 29, 1979 and another on February 4, were
utilized by Judge Vork as a basis for establishing the need for a restraining
order designed to hold the Lhion's strike activities in check. The judge al so
relied on other incidents, including the death of Rufino Contreras, occurring
after respondent's change in the pick-up point. However, police reports were
received In the instant hearing of extensive strike activity and rel at ed
di sturbances in Inperial Gounty occurring in January, 1979.

_ _ 6. Payne asserted that workers' vehicles mght be better protected
inthis area. Wen the workers were picked up in Gal exico, their vehicles
woul d be parked in unsecured areas near the various pick-up points.



conpany buses shoul d not be subject to serious dispute. "Actions of union
supporters are not ipso facto attributabl e to the union, absent a show ng of

sone uni on involvenent in or union instigation of the actions of the

supporters.™ (Matsui Nursery (1983) 9 ALRB No. 42 (enphasi s supplied); see
al so Select Nursery (1978) 4 AR B Nb. 61; Western Gonference of Teansters
(1977) 3 ALRB No. 57.) The Whion's invol venent in the denonstration is clear,

as evinced by the active participation of a nenber of its negotiating
comttee, and the acqui esence of negotiator Martinez as the incident

unf ol ded- There is no evidence that the Uhion sought, at any tine, to deter or
di savow any of these actions. Judge Vork of the Inperial County Superior
Gourt, who issued the Tenporary Restraining Qder on March 9, 1979 alluded to
above, found that the "UPWhas exhibited a pattern of nassive denonstrations
at . . . fields where agricultural activities are taking place, and has shown
both an inability, and a | ack of desire, to prevent personal injury and
property danage to others. In addition, UWFWhas indicated its intent to
overtax the joint |aw enforcenent capability to keep the peace and enforce the

| aw . Such a "pattern,” once established, has rendered a union |iable
for picket line and other activity in conformty wth that pattern, despite
the fact that the perpetrators were not acknow edged uni on agents. (Véstern

Gonference of Teansters, supra.) Smlarly, inthe instant case, the Lhion

mght be responsible for forces which it has set in notion and which it shows
no inclination to control.
Respondent and the Uhion were actively engaged i n negoti ati ons

during the tine of Payne's decision to nake the change



in question, having net on the 1st, 2nd, 8th and 9th of February, 1979. David
Martinez, chief Uhion negotiator, testified that he first |earned of the
change in the pick-up point froma nenber of the negotiating conmttee.
Martinez immedi ately protested to conpany negotiator Ken R stau about it.
According to Martinez, when the Uhion negotiator asked Rstau to return the
pi ck-up point to Cal exico, "he refused. w1l

It is clear that respondent did not notify the Uhion in advance
regarding the change in the pick-up point; nor didit bargain wth the
Lhion over this issue. It is alsoclear that full or partial
transportation to the work si te§/ is a nandat ory subj ect of bargai ning, as
it involves an "enol unent of val ue" construed by this Board to be incl uded
wthin the definition of "wages." (SamAndrews' Sons (1983) 9 ALRB No. 24
Martori Brothers (1982) 8 ALRB Nb. 23.)9/ Respondent was thus under a

general obligation to

7. Rstau s testinony froma prior hearing, 79-CE87-SAL, was
admtted pursuant to stipulation. In that testinony, Rstau stated that at
the February 8 bargai ning session he told Martinez that the conpany decided to
nove the pick-up point after experiencing the blocking of its buses in
Cal exico a few days earlier.

_ 8. As previously discussed, the change is not viewed as one sinply
involving a shift in the location were workers gather to be transported to the
fields.

9. Respondent suggests that since no evidence of "hardshi ps on
enpl oyees, . . . or additional costs" to themwas adduced by General Counsel
herein, the requisite proof was absent for establishing bus transportation as
"wages, " and hence a mandat ory bargai ning subject. As a consequence, the
conpany was relieved of its responsibility for bar gai ning over same. In Sam
Andrews, supra, the Board adopted, sub silentio, the draw ng of the inference
that bus transportati on was an "enol unent of value," a simlar absence of
affirmati ve proof notwthstanding. As Jackson Browne has noted, "Nobody rides
for free." (Browe, "Onh the Boul evard.")



bar gai n about any changes regarding transportati on arrangenents for its
wor ker s.

The central issue thus becones: was respondent relieved of its
obligation to bargain over this issue by the problens it experienced directly
at its pick-up point, and by the general |evel of strike-related conflict
whi ch exi sted throughout the Inperial Valley in the begi nning nonths of 1979?
Respondent argues that Gol ace Brothers, Inc. (1980) 6 ALRB No. 56, "is a case

virtually on all fours wth the instant one.”" There, in the face of an on-
going strike and the threat of viol ence breaking out, the enpl oyer
unilaterally decided to alter the nethod of recalling harvest enpl oyees, and
the net hod by whi ch these enpl oyees were transported to its fields. The Board
determned that Golace Brothers did not violate the Act by failing to bargain
over these changes, since "the changes relate solely to Respondent's deci sion
to obtain, and its nethod of obtaining, replacenent workers during its strike.
The continuing obligation to bargai n during an economc strike does hot extend
to an enpl oyer's decision to hire tenporary repl acenent workers or to the
net hod by whi ch the enpl oyer obtai ns them w10/ (6 ALRB Nb. 56 at p. 3.)

By contrast, Payne nmade no reference to obtaining
repl acenent wor kers when he described the rational e for changing the pick-up

point. Rather, it was his stated concern for worker safety and property, and

undoubtedl y al so for the security of the conpany's

10. In Golace Brothers, the pick-up point was changed from Cal exi co
to B Centro, a location that respondent nai ntai ned woul d be nore conveni ent
}‘or the repl acenent workers, as nost of themlived in close proximty to the

atter city.



buses, which notivated himto nake the change. Viewed in this light, can
it still be said that respondent was relieved of its obligation to bargain
over what it considered to be protective neasures?

This Board has recogni zed that "exi gent circunstances" nay relieve a
respondent of its duty to bargain over a particular natter, and thus permt a
uni |l ateral change in wages or working conditions, wthout giving rise to a
viol ation of section 1153(e) of the Act. The Board has al so noted that
"whet her any particul ar exigencies or circunstances wll be found to justify
an enployer's unilateral changes . . . wll be decided on a case-by-case
basis.” (Mggio, et al. (1981) 8 ALRB No. 72.)

In Mario Sai khon, 8 ALRB No. 88, the Board di scussed the application

w thin the "exi gency" doctrine of NLRB precedent to the effect that "viol ent
or coercive uni on-sanctioned strike msconduct can so inhibit good faith
bargai ning that the enployer is entitled to condition the continuance of

bar gai ni ng upon the union's assurance that such msconduct wll cease." (See,

e.g., Laura Mvdes Gonpany (1963) 144 NLRB 1592, and cases cited on page 5 of

the Sai khon opinion.) It thereby recognized this defense to a refusal to
bargai n based on an enpl oyer's failure to "neet and confer.” Anong the "basic
el enents" of the defense cross-referred to by the Board in Sai khon are "where
the msconduct was severe, the union was clearly responsible for it, and the

enpl oyer asserted it as a reason for refusing to neet." (Admral Packing,

supra, ALOdecision, p. 68.)

Here, of course, the discussion involves a change in only
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one subject wthin an entire panoply of bargaining natters. The parties were
negotiating a contract throughout this period: violence or msconduct was not
clained as the basis for refusing to neet. Neverthel ess, an anal ogy to the
failure to "neet and confer” situations nay still be drawn. Respondent's
negotiators did assert to the Lhion that the reason that the pick-up point was
bei ng changed w t hout bargai ning was the conpany' s concern about the buses
bei ng bl ocked. The Whion's condonation of, conplicity in, and responsibility
for the conduct was al so established. Regarding the "severity" of the
m sconduct, the record evidence is scant: work stoppages had occurred in the
week prior to the change; the day before the change, workers were prevented
fromboarding the buses. Nb actual destruction of property, or physical harm
to persons, was established.

However, to insist that actual danmage nust take pl ace before an
enpl oyer legally mght take steps to avert such danage can only have
del eteri ous consequences. The Act's preanble refers to a "potentially
volatile condition in the state"” which the Act's pronul gati on seeks to quel |
Surely an enpl oyer should not be forced to wait until damage or injury
actual ly occurs before it takes reasonabl e neasures to avoi d such
consequences. Payne's testinony established that his decision to rel ocate the
pick-up site was notivated by a concern for personal safety as well as the
security of property. Qven the clinate of events at that tine, it was a
reasonabl e one under the circunstances.

Additional |y, an enpl oyer is permtted, during the course of |abor

strife, to take reasonabl e steps to protect its business
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and i nsure agai nst predicted economc |osses. (See, e.g., Seabreeze Berry
Farns (1981) 7 ALRB No. 40; Mackay Radi o and Tel egraph (1938) 304 U S 333;
NL RB v. Brown (1965) 380 US 278.) Despite the absence of testinony

regardi ng the necessity of changi ng the pick-up point, as per (ol ace Brothers,

in order to secure a "repl acenent” work force, an inference can be drawn that
the change was required so that respondent mght be able to bring its own non-
striking enpl oyees to work. Payne's decision can thus be viewed as

permssi bl e not only because he sought to prevent harmto persons and damage
to property, but al so because it was a neans by whi ch respondent mght ensure
that it had a work force to harvest its crop, as opposed to one whi ch was
prevented fromutilizing conpany transportation to the work site. Respondent
was not, therefore, under any obligation to bargai n about the change in the

pi ck-up point, at least insofar as the conditions which gave rise to the

deci sion to nmake the change prevail ed.

However, nore than five years have el apsed since respondent provi ded
bus service fromCalexico to its Inperial Valley fields. Respondent's workers
have been deprived of the benefit of free transportati on of the between
fifteen and twenty mles fromGCal exico to Holtville, and return, since they
went on strike in 1979. This benefit, as noted, is considered an "enol unent
of value." Bargainingis required, in ordinary circunstances, over any
changes involving this "nandatory subject."

QGontrary to respondent’' s assertions, the obligation to bargainis
not extingui shed as a result of union msconduct, but is nerely suspended.
(See Arundel Gorp. (1974) 210 NLRB 525.) The
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"exi gent circunstances" which gave rise to the unilateral change, and whi ch
excused the failure to bargain concerning its inplinentation, are no | onger in
effect. Respondent's refusal to reinstitute bus service fromand to Cal exi co
after the volatile conditions in the Inperial Valley subsided thus not only

viol ates section 1153(e) (see Sam Andrews' Sons, supra), but al so viol ates

section 1153(c) of the Act: it can easily be viewed as penalizing enpl oyees,
by elimnating a previously-enjoyed benefit, for exercising their protected
right to strike. (See Julius Goldnan's Egg Aty (1980) 6 ALRB No. 61; AKitono
Nursery (1977) 3 ALRB No. 33.)

Accordingly, it is determned that respondent viol ated sections
1153(a), (c) and (e) of the Act by refusing to reinstate bus transportation

fromCal exico after the disruptions occasi oned by the 1979 strike had ended.gj
/
/
/

11. In 9 ARB No. 74, reference is nade to March 18, 1980, as the
ti ne when respondent first began to receive "unconditional " offers to return
towork fromits strikers. S nce strikers evinced a wllingness to return as
of that date, it isinferred that disruptions all but ceased by that date.
The renedy shall therefore coomence fromthat tine.
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2. Santa Maria Labor Canp d osure

By letter dated April 2, 1982, respondent officially notified
the Lhion that the | ease woul d not be renewed for the facility it utilized as
a labor canp for its lettuce harvest workers in Santa Maria. Respondent had
been using the canp since 1976. The property, jointly owed by three nenbers
of the Ferrari famly, had been the subject of two successive three-year |ease
arrangenents. The second three-year termexpired on February 28, 1982.

Prior to that actual expiration date, Roy Ferrari, one of the co-
owlers, inforned respondent that the | ease woul d not be renewed. According to
his testinony, which was basical |y uncontroverted, in md-January, 1982,
Ferrari tel ephoned A fredo Sant os,l—2/ who works for respondent in their
Quadal upe office. Ferrari asked Santos to neet himat the canp and open it up
so that it mght be inspected by two of the Texeira brothers, who were
prospecti ve | essees. =/

Followng the visit to the canp, Santos tel ephoned Ray Serna, who is
in charge of respondent’'s |abor canps, and asked hi mwhet her the conpany was
going to renewthe Santa Marria lease. Wthin a fewdays thereafter, Ferrari
received a call fromsoneone in respondent's Salinas office. 14 It was at this

tine, estimated

12. Santos was stipulated to be a supervisor and hence an agent of
respondent. Hs actual title was ranch manager in Santa Mari a.

13. Santos, not Ferrari, had the key to the canp.

14. Ferrari was unable to recall his nane.
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by Ferrari to be about two days after the visit by the Texerias, that Ferrari
i nforned the conpany that, because of dissatisfaction wth the tardi ness of
the | ease paynents, the | ease woul d not be renewed. 15

Santos stated that he attenpted to find alternate
acconodations in March, to no avail. A conpany internal nenorandum dated
March 23, 1982, inforns various supervisory personnel that the forner Santa
Maria labor canp facility would no | onger be avail able, and that Ray Serna and
the F eld Personnel Representatives shoul d provide assistance to those "who
need housi ng and who specifically request such service."

The canp had actual |y been used to house one | ettuce ground crew
nunibering between thirty and thirty-five individuals for the nonths between
April and Novenber. There had been no cost to the workers for the housing,
nor for any of the utilities used there. Arnulfo Noriega, a nenber of that
ground crew stated that in 1982, alternative housing in Santa Maria cost him
thirty dollars per week.

Prior totheir arrival inthe Santa Maria area, sone of respondent's

harvest workers who woul d be working there were enpl oyed by the conpany in

Arizona. These enpl oyees were appri sed

15. Santos testified that a few days after the Texeiras' visit he
called Roy Ferrari to ask himabout the | ease. Santos stated Ferrari's
response was "he didn't have any intentions at that tine," and deni ed t hat
Ferrari said anything further about renew ng or not renew ng the | ease.

Santos al so stated that the first he heard about the | ease not bei ng renewed
was in the begi nning of March, when Serna cane down to Quadal upe. Santos
"know edge" and testinony notwithstanding, at all events, based on Ray
Ferrari's account, | find that respondent was pl aced on actual notice that the
| ease woul d not be renewed no later than February 1, or at |east two nont hs
prior tothe official notification to the Uhion.
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by forenen in Arizona of the housing situation about two weeks before they
were scheduled to arrive in Santa Miria.@ The Uhion itself, as indicated
above, was formal |y nade aware of the non-availability of the canp by letter
to Peter (Gohen, the Lhion's local representative, dated April 2. 17 Gohen
spoke to David Martinez, the Lhion negotiator, about the letter, then
forwarded it to himat Union headquarters in La Paz.

The letter itself, sent by Robert Shuler, after
notification of the non-renewal of the | ease, states that enpl oyees seeking
housi ng shoul d be referred to Ray Serna. The letter closes: "Shoul d you have
any questions or a desire to talk further about this natter, please feel free
tocal ne."

The Whion did not discuss the problemw th respondent, nor
specifical ly request negotiations regarding any of the effects of the | oss of
the | abor canp lease. nh May 11, 1982, the Lhion and the conpany resuned
col l ective bargaining for a conpl ete contract after a hiatus of about eight
nonths. According to Martinez, because the parties had not net for this
period, the Uhion "put together an extensive request for information, such as
we put together when we are about to start negotiations wth an enpl oyer."

That request was hand-delivered to the conpany at the bargai ni ng session.

~16. As noted, the conpany, on March 23, circulated a neno to
supervi sory personnel regarding the non-renewal of the | abor canp | ease.

17. Shuler had, on prior occasions, discussed and resol ved wor k-
rel ated probl ens wth Gohen.
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The "information request” is an exceedi ngly generalized one. Anong
the itens contained in the request was the inquiry: "5 Does the Conpany
provi de housing, either canp housing or famly housing, for any enpl oyees. If
so, to whom where, on what terns, and what are the requirenents for
eligibility. Mrtinez maintained that this general request served as the
Lhion's response to the April 2 letter fromShuler to Gohen.

Despite the clear |anguage of the request, Martinez asserted that the
May 11 letter was "asking for infornation regarding this closure and any ot her
changes the conpany rmay have nade.” No such specific reference is contai ned
inthe letter. Further, although the request, in other portions, solicits
i nfornation regardi ng wages and hours worked for a four-year period and
infornation for a two-year period on overtine wages, holiday and vacation pay,
no tine spans are noted for the query regarding housing. In short, no benefit
history was requested. Therefore the | anguage quoted above coul d not arguably
support the inference that the Uhion was aski ng about "changes" in regard to

housi ng@ inits

18. Notably, on direct examnation Martinez provided the fol | ow ng
r esponse:

Q (By M. MFarland) After you talked to Peter Gohen, and  you had
gotten the letter, did you do anything specifically regarding the
Santa Maria housi ng i ssue?

A N

Q Wy not?

A The change was already nade. It was too late. V¢ should
have negotiated it before it happened.

Martinez could not renenber whether anything specifically was said at the My
11 neeting regarding the closure of the Santa Maria canp.
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May 11 request.

a. Analysis and Goncl usi ons

General ounsel alleged inits conplaint that respondent "ceased
providing housing for its workers near its Santa Maria operations w thout
notifying and bargaining wth the UFW" A the pre-hearing conference and at
the hearing itself, however, General Gounsel nade clear that it was alleging
that respondent was refusing to bargain about the "effects" of the canp
cl osure.

Respondent initially contends, in essence, that since the decision
not to renewthe | ease was not nade by the conpany, it has no obligation to
bargai n over the "effects" of the decision. dting Gardinal Dstributing Q.,
Inc. (1983) 9 ALRB Nb. 36 and First National Mintenance Gorporation v.

NL RB (1981) 452 US 666, it argues that "effects bargai ning" has been

nandat ed only where an enpl oyer, notivated by econonm c considerations, has
decided to inplinent its ow excl usive decision to relocate, subcontract, or
partial ly close.

The issue of who nade the deci sion which had an ultinate effect on
unit enpl oyees begs the question. The underlying rational e in Cardinal

Dstributing and F rst Nati onal M ntenance was that bargai ni ng over

nanagenent deci sions substantially affecting enpl oynent avail ability shoul d be
reqgui red only where the benefit to the coll ective-bargai ning process and | abor
nmanagenent rel ati ons out wei ghed t he burden pl aced on the conduct of the
particul ar business. Resolving this balancing test in favor of nanagenent
having unfettered discretion regarding partial closures, the Supreme Court and

t he Board nonet hel ess concl uded that the
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enpl oyer was obligated to bargain over the effects of the partial closure
decision on its unit enpl oyees.
In the instant case, the issue is not one having a "substanti al

i mpact on the continued availability of enploynment." (Frst National

Mai ntenance Gorp. v. NL.RB., supra, at 679.) No "balancing test" is

requi red, since the "burden” of bargai ning about this issue on the conduct of
the business here is non-existent. Rather, the probl emshoul d be examned in
terns of whether respondent is obliged to bargain over the "effects"” of a

di scontinuation of an enpl oyee benefit or, nore sinply, over the

di scontinuation of a benefit. That question nust be answered in the
affirnative.

Gonpany- provi ded housing is general |y consi dered an "enol unent of
val ue" and hence a nandat ory subject of bargaining, particular where, as here,
t he accormodat i ons are econom cal | y advant ageous to enpl oyees. (See Morris,
Devel opi ng Labor Law 2d Edition, pp. 792-793 and cases cited therein; Flice
Estate M neyards (1978) 4 ALRB No. 81; see al so Pacific Mishroom Farns (1981)
7 ALRB No. 82; cf. CGattle Valley Farns (1982) 8 ALRB No. 54.) Uhilateral

changes by enpl oyers invol ving such enpl oyee benefits ordinarily woul d
constitute a per se refusal to bargain. (See, generally, NL.RB v. Katz

(1962) 369 U S 736; Tex-Cal Land Managenent, Inc. (1982) 8 ALRB No. 83;

Paci fic MishroomFarns, supra.) Here, however, the decision to discontinue

conpany- provi ded housing did not rest solely wth respondent’'s nmanagenent .
The Ferraris, not respondent, determned not to renew the | ease.

Nevert hel ess, the essential factor is that a nunber of
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respondent ' s enpl oyees were the beneficiaries of rent-free accomodati ons
while working in the Santa Maria |l ettuce harvest. Regardl ess of the actions of
third parties which led to the eventual result, respondent's workers | ost a
benefit which they had previously enjoyed. Respondent was thus obligated to
bargain about this loss, or, nore properly, this change i n working

. 19/
condi tions. —

Respondent did informthe Ui on, however, that housing woul d no
| onger be available for the Santa Maria workers. Admttedl y, such notice was
over due, 20/ particularly in viewof the fact that, inferentially, respondent
was aware no later than February 1 that the canp | ease woul d not be
r enewed. 2 General Qounsel argues that the giving of such an el event h- hour
notification was tantanount to a refusal to bargain, since the | oss of the

| ease was a fait acconpli, and the workers would be arriving wthin a few

19. As noted, General Gounsel woul d characterize the matter as one
I nvol vi ng bargai ni ng over the "effects" of the |loss of the Santa Mni ca | abor
canp lease. It is sinpler to viewthe issue as one where a benefit has been
di scont i nued.

20. The conpany's letter to the Union, as wll be
recal l ed, was sent on April 2.

21. As recited above, the actual expiration date of the | ease was
February 28. Mke Payne did not wite the neno to supervisors regarding the
canp until Mrch 23, despite his having | earned of the | oss of the |ease,
according to his testinony, "toward the end of February, or early March." He
stated that his reasons for not doing so were that he "had no earlier
communci ati on t hat Phe | ease] would not be renewed again, . . . there was
sone conflicting information as to whether we really were going to lose it or
not and . . . | felt | had an obligation to seek alternative housing for the
peopl e . " Despite Payne's assertion that he mght not have been tol d
about the | ease cancellation, respondent's agents Serna and Sant 0s were awar e
of this fact. Regarding the "conflicting infornation,” such testinony was
uncor robor at ed, self-serving and conpl etely controverted by Ferrari. Hence,
it isnot to be credited. Afreda Santos, however, did testify that he | ooked
for alternative sources of housing.
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shor t daysQ/ to begin the harvest. Accordingly, it is argued that
little coul d be acconplished by bargaining, in the few days that renai ned,
to alleviate the housing situation.

However, respondent did specifically invite the Lhion to discuss the
matter. Wiile actual |iving accommodati ons mght not result fromsuch
di scussi ons, ot her avenues mght have been expl ored, such as providing for a
housi ng al | onance, or even an increase in the pay-rate to offset the | oss of
the benefit to the workers. At this point, one can only specul ate on what
m ght have been achi eved through bar gai ni ng.

According to David Martinez, nothing was done "specifically regardi ng
the Santa Maria housi ng i ssue" because "the change was al ready made. It was
too late. Ve shoul d have negotiated before it happened.” Wen asked further,
on cross-examnation, why the conpany was not contacted regardi ng the housi ng
i ssue, despite Schuler's invitation to discuss the matter, Martinez gave a
nunber of evasi ve responses. |ncluded anong these were: "“the letter wasn't
directed to ne"; "the conpany had been bargaining in bad faith for four years"
and that the general request for information, discussed above, submtted by

. : 23/
the Lhion on May 11, served as a response on the closure issue.—

Afailure to object to unilateral action has been hel d i nsufficient

to constitute a wai ver of bargaining rights regardi ng

22. Respondent's Santa Maria |l ettuce harvest actual ly began on
April 12.

23. Oning to the absence of affirnative proof, it is determned
that no nention of the closure was nmade at the May 11 neeti ng.
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that action. Such a waiver, in order to be effectual, nust be "explicitly and
unequi vocal | y" conveyed. (Masiji Bo (1980) 6 ALRB No. 20. Srictly
speaki ng, however, the issue here is not one of "unilateral" action, since it
was a third party which forced respondent’'s hand. Respondent nanifested a
w I lingness, as opposed to a "refusal,” to discuss the | oss of conpany
provi ded housing, or, as General (ounsel would have it, the "effects" of this
third-party decision.

In 0. P. Mirphy Produce ., Inc. (1981) 7 ALRB No. 37, at p. 24, the

Board noted that a union, after receiving notice of a proposed change in

wor ki ng condi ti ons, nust denonstrate, in sone fashion, "a desire or
wllingness to bargain over it." | have found that the Uhion's general
request for information delivered at the May 11 neeting coul d not be
construed, in any sense, as a response to the conpany's invitation to di scuss
the closure of the Santa Maria canp. Respondent rmay not be held |iable for
the failure of the Lhion, after notification, to present any denands to it on

this issue. (See Triplex Ql Refining (1971) 194 NLRB 500.) A Uhi on nust

exercise a degree of diligence in preserving its representational rights, or
it may run the risk of waiving the right to all ege that an enpl oyer has acted
unlawful ly. It "cannot be content wth nerely protesting the action or filing
an unfair labor practice over the matter.”" (dtizens National Bank of WI I nar
(1979) 245 NNRB Nb. 47; see also I.L.GWU v. NL.RB (CA DC 1972) 463
F.2d 907; Sam Andrews' Sons, supra.)

Undoubt edl y, the Uhion here was pre-occupied wth the general state

of negotiations and its greatest concern, at the tine
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of these events, was the resunption of collective bargaining after a not

i nsubstantial hiatus. A nyriad of issues needed to be explored as part of
that process. Perhaps this particul ar itembecane subnerged under the wei ght
of other, nore w de-ranging considerations. This is not to say, however, that
respondent is to be liable for the | ack of attention the Lhion paid to this
natter. The conpany, late notice notw thstanding, did not nanifest a "refusal
to bargain" about the closure of the Santa Maria canp. Rather, it invited the
Lhion to discuss the issue. The Lhion did not pursue the invitation.

Accordingly, it is recommended that this allegation be di smssed.
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3. "Harassnent" of Quadal upe Arvizu

General ounsel al l eged that since March, 1982 Uhi on supporter
Quadal upe Arvi zu has been subj ected to pressure and harassnent by respondent's
agents. The evidence preferred in support of the allegation attenpted to show
that the pressure, etc. assuned two basic aspects: first, that Arvizu has
been cautioned by her foreman, Manuel Quiizar, not to speak about the Uhion,
and has been interrupted by hi mwhen she di scusses Lhion natters wth her
fell owworkers; second, that foreman Quizar has not permtted Arvizu
to either change functions (fromcutter to packer) or shift sides of the

nachi ne on whi ch she i s worki ng. 24/

Arvizu has been visibly active in Uhion affairs. She participated in
strike activities during 1979 and perforned picket duty. Mre recently, in
March 1982, she was a Lhion observer for a representation el ection held at one
of its Arizona harvesting sites. She has al so served as a nenber of the Uhion
negotiating coomttee, and has attended negotiati on sessi ons on nunerous
occasi ons between May and Novenber of 1982.

In addition to being a promnent supporter of the Lhion, Arvizu is
no stranger to Board proceedings. The parties stipul ated that charges were

filed on her behal f by the Uhion in seven distinct

24. The type of lettuce cutting nmachi ne used by respondent basically
resenbl es an airplane. Qutters work behind the "w ngs," generally, and put
the lettuce on a conveyor. (Four cutters also walk 1n front of the machine to
renove the | ettuce which woul d ot herw se be run over by the nachine's wheel s.)
The cutters on one side only harvest |ettuce fromone bed (either to the right
or the left). Thus, if acutter were to stay on that side throughout the day,
it would necessitate turning only in one direction, and i ncrease fatigue
arising fromtw sting and bending solely in that direction.
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situations. She has been called as a wtness by either the General Gounsel or
the Lhion in five separate cases, including the present one. Two Board
decisions, 9 AARB No. 74 and 9 ALRB No. 75, treat allegations of
discrimnation and harassnent directly involving this enpl oyee. 25/
General ounsel relied solely on the testinony of Ms. Arvizu to
substantiate the all egati ons which invol ved her. Wiile the testinony of a
sole wtness can certainly suffice to support the finding of a violation,
there nay be a tendency, where the personal conduct of the wtness is
concerned, for the testinony describing that conduct to be sonewhat self-
serving. As wll becone apparent in the discussion of her testinony which
foll ows, Arvizu displayed a tendency to engage in hyperbol e in her depiction
of "problens" occurring in the crew Sone of the accounts which she presented
failed to conport wth the realities of her work situation, even as she
herself portrayed it. Mst inportantly, not one nenber of her crew offered
any testinony to support her clains: to the contrary, crew nenbers al nost
uni versal |y contradicted Arvizu's statenents. In short, Arvizu's credibility

was so fundanmental |y called into

25. In 9 ALRB Nb. 74, allegations concerning Avizu were di smssed
ow ng to inadequacy of proof and problens wth credibility. Additionally, the
claimthat Arvizu was given nore arduous work for discrimnatory reasons was
dismssed on the basis of a business justification. In 9 ALRB No. 75, the
ALQ resolving credibility conflicts 1n her favor, found that she had been
told to stop tal king about the Lhion and warned that she woul d be i ssued a
disciplinary notice if she persisted. Regarding an allegation involving
harassnment attributabl e to discrimnation based on her ULhion activities, the
ALOwas unable to determne, on the basis of the record evi dence, whether the
"harassnent” was unlawful |y notivated or whether it was because of forenan
Qi zar's "personal aninosity toward Arvizu or a nutual inconpatibility.”
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question that the probative force of her testinony is greatly di m nished.
General ounsel has not proven the al |l egation under consideration by a

pr eponder ance of the evi dence because there cannot be sufficient credence
attached to Arvizu's testinony to permt it to support a finding.

Quadal upe Arvizu had been enpl oyed by respondent for about ten years
as of the date of the hearing. For the three years imnmedi ately prior to it
she has worked in crews supervised by foreman Manuel Guizar. She descri bed
her function as a "cutter” working in a lettuce nachine crew The crewitself
contains thirty-two workers: twelve cutters, twel ve wappers, four packers,
two "lifters" and two closers. As previously described, the |ettuce nachi ne
resenbl es an airplane. Four cutters and six wappers work on each "w ng."
Arvizu stated that she works on the left "w ng" at cutter position nunber
four.

Arvizu nai ntai ned that she "al ways" tal ked about the Uhion, "al nost
every day." The specific topics varied, depending on then current events:
the Lhion election in Arizona, the progress of negotiations; or, general
I nformation about union benefit prograns, such as nedical coverage. Arvizu
testified that she woul d regul arly be asked questions on these natters by
fellowworkers: she did not offer any information on Lhion natters that was
not solicited.

Arvizu clai ned that she has not been able to finish her
conversations dealing wth the Lhion. The foreman woul d al ways i nterrupt
her :

A (By Ms. Arvizu) Sonetimes |'ve been speaking about the union, of

ogr rights, and he says to do ny work, to not be tal king about
that .
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Q (By M. MFarland) Now you said that you tal ked al nost
daily about the union. Howoften would M. Quizar interrupt
you?

A Wll/ alnost all day, because | amal nost all day active,
speaki ng.

Q S nce March of 1982, how often has M. Quizar stopped you from
tal ki ng about the uni on?

A WIIl, heis alnost always stoppi ng ne from speaki ng about the
uni on.

Q Wen he stops you fromtal ki ng about the union, does he do
anyt hi ng?

A Yes.
And what is that?

O

A H stands there, right nearby. H's standing there, and
sonetines he calls ny attention.

However, according to Ms. Arvizu, when the topic of conversation is
sonet hi ng ot her than one invol ving the Uhion, the forenan never interrupts,
and often joins in. Arvizu has never heard Quizar tell anyone else in the
crewto stop talking. She recalled an incident three nonths prior to the
hearing: "I was speaking of the union, about if we had a union -- we would

have a good deal, good benefits -- and Manuel went and said to ne not to be

speaking of that . . . . Hesaid 'Don't betalking.” And | said, 'Wy
shouldn't | be tal king? and he said, 'Because | work for the Conpany and
shouldn't be talking of that . . . . The Gonpany orders ne that you not speak
of that.""

In support of the second aspect of the "harassnent”
allegation, Arvizu averred that her forenan, Quizar, does not permt her to
exchange places wth a wapper. In other words, Arvizu clained that she is
forced to cut lettuce all day, unlike her fell owworkers on the nachi ne:

wappers and cutters (other than Arvizu)
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general | y exchange functions, sone tines as often as every two hours. This
relieves the tediumand physical strain of the work.

Additional ly, Arvizu nmaintained that Quizar did not permt her to
change "sides" or "rows," again unlike his purported treatnent of her co-
workers. Arvizu testified that she cuts only on the right row which causes
her to spend the entire work day tw sting and bending to that particul ar side.
She asks Quizar to change "alnost . . . daily." He has not |et her do so
since March of 1982. Wen she does nake a change of her own accord, Quizar,
she stated, tells her not to do it, and she goes back to her original position
behi nd t he machi ne.

Qver the course of her cross-examnation, Arvizu herself provided
several indications that her testinony was not to be taken at face val ue.
Initially, she indicated that the "w ngs" of the nachi ne on whi ch she works
are fromtwelve to fifteen feet long. The nachine's notor, although | ocated
infront of the "wngs," is somewhat noisy. Arvizu, and presunably her co-
workers, wear protective clothing, including a hat and a bandana, whi ch covers
her face, partially, and her ears and nouth. Despite all of the foregoi ng
i npedi nents to aural clarity, Arvizu steadfastly naintai ned that Qi zar
interrupts every conversation she has about the Uhion, while neglecting to do
so when she speaks of anything el se. Thus, Arvizu woul d have one believe that
the foreman can hear the contents of every discussion she is engaged in, and

. : , 2
selectively interrupt these conversati ons.—G/

- 26. Avizu herself admtted that she could not hear workers on the
other w ng speaki ng; nor coul d she see what Quizar was doi ng at every nonnent
during the work day.
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Arvi zu speaks about the Lhion a great deal, so much so as to appear
inordinate. By her own estinate, she does so both norning and afternoon, on
each and every work day. As noted, Quizar interrupts every conversati on on
this particular subject, even though part of his job is to wal k around the

entire crewto nake sure that they are doing their work properly.gl

Q her workers, Arvizu clained, always start these
conversations "because they don't have benefits.” Among the workers naned by
Arvizu as participating in these discussions are "Mcaela," "Gabriel,"
"Chabel a," "Veronica," "Hva," "Noem," "Sylvia," "Lupita,” and "Mani ."@/
According to Arvizu, each of themhas, at sone point since March 1982, asked
her about the Lhion and its benefits. They do so at the rate of three or four
tines per day. "Sonetines they [the conversations] last five mnutes or ten
mnut es, because the forenman cones over right away and interrupts. n 291 The
worker also testified that there is a rule that people on the nachine are
allowed to converse as long as it does not interfere wth their work.
Regarding Arvizu' s assertion that the foreman does not allow her to
exchange jobs with a wapper, the worker clained on cross-examnation that,

si nce March of 1982, she has only w apped

27. Arvizu admtted that when the forenan i s over by the
other "w ng" she cannot hear what he is saying.
_ 28. Arvizu, in her direct examnation, also referred to a
Mria Torres and "Jorge" as two individual s wth whom she di scussed
uni on benefits.

29. The foreman cones so often to interrupt, Arvizu
stated, that she cannot renenber how many tines he has done so.
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lettuce twce. "Anost daily" Avizu attenpts to change wth one of the

wappers, and "alnost daily," Quizar denies her permnm ssion.

Smlarly, Avizu clained that she tries to change cutting positions
"daily," and Quizar, "every day," refuses her permssion. "Ghers cut wherever
they like, and he never says anything." In total, Arvizu asks to change
positions, as well as change functions, at each break, or four tines per day,
and QGui zar purported y does not allow her to do so.

Wien Qui zar hinself was called as a wtness, as one mght expect, he
refuted nany of the critical assertions made by Arvizu. The forenan
reiterated that tal king anong the workers is permtted during work hours as
long as it does not interfere wth their work. He noted that Arvizu often
speaks about the Uhion, and that he has never told her not to. In fact, the
forenan cl ai ned never to have told Arvizu to stop tal king about any subject.
However, when Arvizu tries to engage himin a conversation about the Uhion, he
denurs.

Qui zar stated that at tines Arvizu works as a wapper, trading places
and functions wth a co-worker. He never denies her permssion to do so.
Further, Quizar testified that the cutters who work on one side of the nachine
remain on that side, and always cut fromthe beds on a particular side of a
row He denied that Arvizu has ever asked himif she coul d change nmachi ne
sides or cut fromthe opposite beds.

Despite the dissection of the foreman's cross-examnation by the
General Gounsel in her brief, I amunabl e to conclude, as she asserts, that
his answers were evasive, inconsistent, indirect, or indicated that, overall,

his testinmony was not trustworthy. To
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illustrate her point, General Qounsel seized upon testinony he offered at a
prior hearing where he clained to be unanware of Arvizu s Uhion activities,
despite her open invol verent wth the Lhion. In the current proceedi ng,
Qui zar stated that he did not knowif Arvizu was "a Chavista or not."
However, he had earlier qualified this statement by asserting that he did not
know what a Chavista is, "because a person nay speak of Chavez, but | don't
knowif it (he, she?)@/ isor not." Smlarly, other aspects of his cross-
examnation, when viewed in their entire context, did not provide as serious a
set of conflicts as General (ounsel's brief would | ead one to believe.

Nonet hel ess, a thoroughgoi ng assessnent of Quizar's
testinony is not altogether critical to resolving the issues herein-1t is not
a conparison of Quizar's statenents to those of Arvizu which forns the basis
for concluding that Arvizu' s accounts are not whol Iy worthy of credence.
Rather, it is the testinmony of Arvizu s apparently disinterested co-wor ker53—1/
whi ch definitively controverts her testinony. 82/ Four different enpl oyees

were called as wtnesses by respondent. Each of themcredibly refuted one or

nore aspects of Arvizu' s testinony.

30. Translated from Spani sh, the sentence mght contain any of
t hese pronouns.

_ 31. As noted, much of Arvizu's testinony mght be considered self-
serving. Quiizar's statenments could al so, to sone extent, be viewed in the
sane natter.

32. Noteworthy also is the fact that no disinterested w tnesses
were called to corroborate Arvizu' s testinony.
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Hva Zendejas Quti errezﬁl works in Quizar's crew as a wapper on the
sane side of the nachine as Arvizu. She denied ever asking Arvizu about the
Lhion, but stated that she has heard Arvizu tal k about the Uhion "very often,”
nearly every week, but not every day. Zendejas has never heard Qi zar
interrupt one of these conversations about the Uhion, or about anything, or
hear himtell Arvizu not to talk about the Uhion.

Zendej as has seen Arvizu wap | ettuce, and has even swtched jobs
wth her.%/ The foreman has never told her that she could not swtch jobs
wth Arvizu.

M cael a Vasquez is a wapper in Quzar's crewwho al so works on the
sane side of the nachine as Arvizu. Like Zendejas, Vasquez stated that while
she has heard Arvizu tal k about the Uhion, she has never heard the forenan
interrupt one of her conversations, or tell Arvizu not to talk. Further, she
deni ed asking Arvi zu about the Uhion, or talking on this subject wth Avizu
during a break. 85/

| sabel Lares both cuts and waps in the Quizar crewon Arvizu' s side
of the nmachine. She has heard Arvizu tal k about the Uhion wth other
enpl oyees but has not spoken about it wth her-Lares has never heard Qui zar

interrupt Arvizu, or anyone el se,

33. Presumably she is the "Hva" to whomArvi zu referred.

34. LDuring the course of Zendejas’ cross-examhnation, it becane
apparent that a wapper or cutter inthe lettuce creww ||l have a prinary
function, i.e., towap or to cut, and mght very well performthat function
for the entire work day. However, as noted earlier, these jobs are commonly
exchanged for brief periods.

35. Wen asked for an exanpl e of the type of conversations she had

about the Lhion, Arvizu testified that she di scussed health benefits wth
M cael a during a break.
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either during work or during a break. Lares has seen Arvizu wap "very
often.” She has herself switched jobs wth Arvizu two to three tines per
week, but has never been told by Quizar that she nay not do so. Lares al so
corroborated Quizar's assertion that cutters never change the bed fromwhich
they are cutting. Qn cross-examnation, Lares stated that Arvizu often begins
conversation about the Union "by herself . . . . Nobody starts it wth her."

Inasimlar vein, wapper Gabriela (hl neda stated that she has heard
Arvi zu speak of the Union, but has never asked Arvizu about it. Chlneda has
never heard QGuizar interrupt her, nor has she heard the forenman tell Arvizu
that she could not talk. This worker swtches jobs with Arvizu "when she
wants," and has never been told by Quizar not to nake the change.

General (ounsel argues that the four worker wtnesses shoul d not be
credited because of their "antipathy" toward the Uhion. Vasquez and Chl nedo
admtted that they worked during the 1979 strike. Al four denied asking
Arvi zu about the Union. General Gounsel asserts that this is sonewhat
anonal ous, given Arvizu s wel | -publicized pro-Uhion fervor and her physica
proxi mty during the work-day whi ch woul d appear to encourage such
conversations. However, the fact that these workers did not initiate
conversations about the Lhion is not seen as unusual, particul ar when, by
Arvizu' s own adm ssion, these di scussions bordered on the incessant.

In spite of Arvizu's broad-reaching clains that she is constantly

interrupted by her forenman when she speaks of the Uhion,
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and that she is never allowed to change jobs wth her co-workers, no other
W tnesses coul d substantiate these clains. Surely, if Arvizu's probl ens were
as repeated and as w de-spread as she nai ntai ned, sone one would be able to
corroborate, or at mninum take note of them Wiile it cannot be
conclusively said that Arvizu s accounts were pure fabrication, it does appear
that her pro-Unhion zeal has led her to perceive that she can expect unfair
treat nent because of her outspokenness on behal f of the Lhion. In this
I nstance, at |east, such expectations do not appear consonant wth actuality.
Accordingly, it is determned that General Counsel has failed to

establ i sh, by a preponderance of the evidence, that respondent harassed and
pressured Quadel upe Arvi zu because of her activities on behal f of the Union.
It is therefore recommended that this allegation be di smssed.

/

/

/
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4. Broccoli Gew Al egations

a. Introduction

General ounsel, in three separate avernents, alleged that respondent
"bargained directly wth enpl oyees in the broccoli harvesting crew thereby
bypassi ng its enpl oyees' collective bargaining representative"; that
respondent instituted a change in working conditions involving nenbers of that
creww thout bargaining wth or notifying the certified bargai ning
representati ve of its enpl oyees; and that respondent "discrimnatorlly issued
disciplinary tickets and di scharged certain broccoli crew nenbers due to their
participation in union and concerted activities". Essentially, all of these
allegations arise froma set of circunstances which flow al ong the sane
cont i nuum

b. The Septenber Protest

(1) The Facts Presented

In Septenber, 1982, twel ve nenbers of respondent's broccol i
harvesting crew protested what they felt was the i nproper assignnent to their
crew of a "second cut” field which had been "first cut w36/ by anot her

37/ : :
concern.— The workers are paid on a piece rate or

36. Asthenane inplies, a "first cut" is the first opportunity to
harvest the broccoli in a given field. In nany instances the first cut does
not renove all the broccoli fromthe field. Subsequent passes, or cuts,
through the field may be nade dependi ng on yi el d and, presunably,
profitability.

37. Respondent had harvesting arrangements wth two out si de
conpani es, \eg-Pak and Associ ated Produce. These conpani es supplied their own
work crews. Broccoli nust be harvested within a day or two after reachi ng
maturity. Should a large portion of the crop mature at the sane tine, the
conpany might |ack sufficient nunbers of its own enpl oyees to harvest all of
it. Wien these circunstances arise, respondent utilizes the services of \Veg-
Pak and Associ ated Produce to pack and sell the broccoli which cannot be cut
by its own crew
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hourly basis, whichever is higher, and will generally earn nore when the field
they are working in contains nore product. Hence, the protesting workers
bel i eved they were bei ng denied the opportunity for greater earnings by bei ng
assi gned a second cut, rather than a first cut.ﬁl

After learning of the assignnment, the workers expressed their
dissatisfaction to Chris Garnett, supervisor for the broccoli
crew, when they assenbl ed at the shop prior to being transported to the field
I n question. 89/ The group told him in the words of General CGounsel w tness
Ranon Maya Rodriguez, "that we weren't going to go to work because we knew
they were going to send us to a field that anot her conpany had done."” Garnett
asked that the entire crewof twenty vote to ascertai n whet her they woul d
performthe second cut inthat field. HEght wrkers voted to do the work,
while twel ve voted not to. Those twelve were inforned by Garnett that if they
did not want to performthe second cut, he woul d not require themto do so.

Accordingly, the twel ve did not work that day. 40/

During the course of the discussion wth Garnett, another

I ndi vidual present, identified by foreman Millal obos to be a "lawer," told
the group that he was unabl e to do anyt hing about the assignnment situation at

that nonent, "that he had to speak wth

38. Wile the first cut in nost instances results in the greatest
anount of product, testinony bore out that this is not always the case.

39. QGewforenan Jesus M| al obos was al so nade aware of the
pr obl em

40. Principle reliance for this account is placed on the testinony

of worker Ranon Rodriguez. VWrker Arturo Madrigal al so testified concerning
t hese events.
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[ harvest departnent nanager Ben] Myaoka first." The "lawer" also told them
that they shoul d proceed to the conpany offices, presumably to discuss the
matter wth Myaoka. After going to the office and waiting for a while, the
group was notified that the harvest departnent nanager woul d be unabl e to neet
wth themthat norning. An appoi ntnent-was nade for a neeting wth himto be

hel d on the Tuesday foll ow ng the Labor Day hol i day. 41/

The twel ve did not work between the day of their protest
and the tinme they had an opportunity to speak with the harvest depart nent
rranager.ﬂl The neeting took place as schedul ed on Tuesday norning at 10: 00
am As this neeting provides the basis for the "bypassi ng® and change in

working conditions allegations, its substance is discussed at |ength.

41. Respondent nmaintains inits brief that the neeting wth M yaoka
was "at the request of the enployees.” Naya did not specifically establish
this point, nor did Myoaka, who preferred the hearsay statenent that Garnett
had told himthat "those enpl oyees wanted to talk to nme." However, Arturo
Madrigal stated that the neeting wth Myaoka had been set up after "we | ooked
for himin order to be able to talk wth him"

42. A though Maya was sonewhat uncertain as to the exact days or
dates of these events, he noted that the protest took place in md-week or,
roughly, on a V¢dnesday. Therefore, according to Miya, the group did not work
for several days. Subsequently, however, Myaoka intimated in his testinony
that the protest occurred on the Friday before Labor Day: ". . . if |
renenber correctly, they worked on a Védnesday. They did not work on
Thursday, and nade that second cutting on Friday. And then it was Labor Day."
M yaoka nmentioned that Garnett asked hi mthe foll ow ng Tuesday whet her to
I ssue warning notices to the twel ve when they did not report for work that
day. Myoaka intially decided to do so. Wen Garnett informed M yoaka t hat
since the group had not worked Friday, they had not been told where to report,
Myaoka rescinded his prior directive. Thus it renai ns uncl ear whether the
protest was on a Vednesday or a Friday. This conflict need not be resol ved,
since no renedy was sought for any | oss of pay occasioned by this protest.
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Ranon Maya supplied the fol | ow ng account of its content . The
wor ker spoke first at the neeting, conplaining to Myaoka that "they were
giving nore work and better fields to another conpany than to us." M yaoka
responded that "he would do all possible that it would go better for us and
that we would have nore work . . . that he was not any |onger going to give .

. fields to Veg-Pak." Myaoka, according to Maya, al so said that he was
pl eased wth the workers' production, "that he was going to do all possi bl e,
that it would go well for us.” Mya again stressed that they were not getting
enough work, that the work was bei ng given to other conpanies.

n cross-examnation, Miya gave further details of the Septenber
neeting. He stated that sone workers specifically conpl ai ned about getting
assi gned second-cut fields that had been first-cut by crews from ot her
conpani es. The workers disputed Myaoka' s response that at tines the second
cut mght be heavier and therefore better. Mya additionally admtted that
Myoaka nentioned that it was for the conpany to determne who woul d work in
which field, that it would continue to try to give the better fields toits
own enpl oyees, but that there would be no further "votes" anong the workers to
deci de whether to work in a particular field.

Maya asserted that followng this neeting, he and the nenbers of his
crew worked nore hours and got "better” fields to work in. However, he added
that the neeting wth Myaoka took place soon after the beginning of the
har vest .

Enpl oyee Arturo Madrigal al so supplied infornation regarding the
Septenber neeting. He stated that apart fromthe

- 38-



di scussi on regardi ng assignnent of first cuttings, conplaints were voi ced that
the workers were not receiving newwork clothes after their ol d ones had
gotten torn. Mdrigal further testified that Myaoka "promsed us . . . that
he was not going to give the conpany fields to Veg-Pak,"” that "he was goi ng
to do whatever possible to see that we would get -- to give us the first cut."”
Like Miya, Madrigal noted on direct examnation that fol |l ow ng the Septenber
neeting, for about a nonth, the crewwas regularly assigned first cuttings.

n cross-examnation, Madrigal nodified sone of these assertions. He
agreed that Myaoka told the workers that while the conpany woul d attenpt to
continue to assign "good" fields to its own enpl oyees, at tines mstakes were
nade, and ot her conpanies mght al so be assigned to good fields. Further,
Madrigal noted that Myaoka did not promse the crewthat it would only
performfirst cuts, and admtted that after the Septenber neeting the crew
continued to performboth first and second cuttings.

Ben Myaoka, called as a wtness by respondent, testified that
"out si de" conpani es harvested Bruce Church broccoli about three or four tines
per nonth during the fall, 1982 broccoli season. The individual responsible
for making particular field assignnents was Chris Garnett. Myaoka stated
that at certain tinmes, Garnett woul d nake errors in judgnent, and woul d assi gn
the lighter cuttings to the conpany's own crew

Regardi ng the Septenber neeting followng the field
assi gnnent protest, Myaoka testified that he told the group that it was for

the conpany to decide which field would be harvested. He
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expl ai ned ho the workers that they woul d occasionally be needed to perform
second cuttings, since at tines that would be the only work avail abl e, and the
conpany could not lay off its own crewand bring in an outside crewto perform
this work. Myaoka al so stated to the workers that the first cut was not
always the best. He denied that he promsed the crewthat they woul d work
only first-cut fields, or that they woul d have | onger hours and hence nore
work. Further, he noted that follow ng the Septenber neeting, assignnents
were nmade to the broccoli crewin the sane manner as they had been previously.

The Lhion was not a party to the discussion between the harvest nanager
and the workers. However, Maya indicated that the protesting group went to
the Uhion office follow ng the Septenber incident. He testified that the
group was concerned about not being paid for the "holiday" (presunmably Labor
Cay) and for the day when they woul d neet wth Myaoka. He also stated that
the group net wth Uhion representative Lupe Baptiste before they nmet wth
Myaoka. Mya could not pinpoint the date of the Septenber visit to the Lhion
office,ﬁl but was able to delineate the date of a Novenber visit to the Unhion
of fice (discussed infra) regarding the protest which took place at that

. 44/
tine. —

43. Muya was, by his own admssion, confused as to when the group
fromthe broccoli crewwent to seek the assi stance of the
Lhi on.

44. It was at that tine that Baptiste signed a "paper"” which he

later took to the conpany. The "paper" was identified by Miya as charge
nunber 82- C& 123-SAL, dat ed Novenber 4, 1982.
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Respondent introduced a statistical summary of the hours worked per
day by the broccoli crewin the fall of 1982. 45/ According to the sumary,
the crew began work on August 27, then worked agai n on August 29, 31,
Septenber 1, and Septenber 3. The neeting wth Myaoka took place on
Septenber 7, or, as noted previously, on the Tuesday fol | owi ng Labor Day. No
distinct "change" in the nunber of working hours, as Miya testified, can be
discerned fromthis record. Sone days during the season the crew worked ei ght
hours; others it worked as fewas four or five, wth no particular pattern
evident. A though the crewnight be said to have worked nore days per week
after the neeting than before, 46/ the season had j ust begun when the neeting
took place. The fact that nore days were worked after the protest is as
attributable to the season noving into high gear, as it were, than to any
other factors. As previously noted, once the broccoli has nmatured, it can
remain in the fields only one or two days before it becones necessary to cut
it. The vegetable is planted about three nonths prior to harvest. Hanting
dates and weat her determne when harvesting wll take place: the nunber of

hours the crew works, therefore, is not sonethi ng which Myaoka can

significantly

45. General ounsel did not refute any of the data on the summary.

46. Even this conclusion cannot consistently be drawn: sone
weeks the crew worked six days; others it worked only four.
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47/
control . —

(2) Legal Analysis and Goncl usi ons

By way of recapitul ation, the Septenber protest gave rise to two
allegations inthe conplaint, towt: (1) "On or about Septenber 6, 1982,
Respondent bargai ned directly wth enpl oyees in its broccoli harvesting crew
thereby bypassing its enpl oyees' collective bargai ning representative"; and
(2) "On or about Septenber, 1982, after said direct bargai ning wth enpl oyees,
Respondent instituted a change in working conditions in its broccoli crew.

. Wthout notifying and bargai ning wth the UFW" As precedent applicable to
these situations, and central to its assertion that the Act has been viol at ed,
General Gounsel cites the foll ow ng wel | -established principle: where a union
has been certified, an enpl oyer coomts a per se refusal to bargain when it
negotiates directly wth enpl oyees, bypassing thereby the excl usive bargai ni ng
agent. (See, e.g, Medo Photo Supply Gorp. v. NL.RB (1944) 321 US 678;
ASHH Farns (1980) 6 ALRB Nb. 9.) General (ounsel thus nakes the

unwar ranted assunption that Myaoka in fact "negotiated" wth the broccoli
crew enpl oyees. Lacking fromthis analysis is an answer to the question, did
Myaoka, in neeting wth a portion of the broccoli crew actually bargain wth
these enpl oyees? To answer this question, it is essential to arrive at an

under st andi ng of what the term"bargai n" neans.

47, Naturally, if additional crews are hired the total nunber of
hours worked mght dimnish; the converse is also true. General Gounsel did
not argue or prove that the "outside" crews from\Veg-Pak or Associated Produce
worked any less in order to give respondent's crew nore to do, as per the
pur ported "change. "
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The statute defines bargaining, at least in terns of its "good faith"
aspect, in part, as the "performance of the mutual obligation. . . to neet at
reasonabl e tines and confer in good faith wth respect to wages, hours and
other terns and conditions of enpl oynent or any questions arising thereunder.

" (ALRA 81155.2(a)) Wile it mght easily be said that Myaoka and the
broccoli crew enpl oyees net and conferred wth respect to "wages, hours, and
terns and conditions of enpl oynent, or any question arising thereunder . . .,"
| specifically find that, as the terra is nost generally used, Myaoka did not
"bargai n" wth these workers.

Bvery neeting that takes pl ace between supervisory personnel and
enpl oyees does not constitute "bargaining," although it mght, inaliteral
sense, be "conferring" wth respect to "terns and conditions of enpl oynent,"
etc. Toillustrate the point, consider where supervisors explain work rul es
or denonstrate techniques, or where an incident gives rise to a disciplinary
probl em and is then di scussed between worker and supervisor. Wat
differentiates these types of neetings from"bargai ning sessions" is
that proposals are not exchanged and that concessi ons and agreenents, per se,

are not sought.ﬁ/ They typically involve

48. Mbst Board case | aw di scusses the concept of
bargaining inits "good faith" sense. (See, generally, AddamDairy (1978) 4
ALRB No. 24); QP. Mirphy (1979) 5 ALRB No. 65; Bruce Church (1983) 9 ALRB Nb.
74.)In anal yzing the good faith i ssue, the Board has |ooked to the "totality
of the circunstances" involved in the bargaini ng, nost pri nci ﬁal ly in the
et

exchange of proposal s and counterproposal s, to ermne whether the parties
exchanged i n such conduct wth a "sincere effort toresolve . . . differences"
and "reach an agreenent." (Bruce Church, supra.)

-43-



supervi sorial personnel directing or explaining work-rel ated natters.

Wii | e accommodations are often made, it is not an "agreenent” that is the
object: worker and enpl oyer are on a "one-way street," engaging nore in a
nonol ogue than a di al ogue.

Wien the Septenber neeting between the the broccoli crew nenbers and
Myaoka is viewed in this light, it is clear that the supervisor did not
actually, or even intend to, "bargain® wth the enpl oyees. He was nerely
"telling it like it is": the conpany would try to assign its best fields to
its own enployees, as it had in the past; that, at tines, mstakes in these
assi gnnents were nade; mstakes notwthstanding, it was for the conpany to
deci de where the work woul d be done, and not for the enpl oyees to determne
such by taking a vote.

In none of this can be seen the naki ng of concessions or the
solicitation of counterproposals. General QGounsel's assertion that "prom ses"
were nmade by Myaoka in exchange for the crew s cooperation is totally
under mned by the cross-examnation of its own wtnesses and by Myaoka' s
testinony. These recitations clearly denonstrate that Myaoka did not promse
the workers that he would see to it that they were assigned only first-cut
fields, or that they would get "nore work." As a practical nmatter, the
conpany coul d not guarantee first-cut fields al one to these workers. The sum
total of Myaoka s renarks to the workers at the Septenber neeting was that he
nerely assured themthat he would try to be nore conscientious in the

performance of his responsibilites inregard to



t he crewﬁ/ and that he attenpted to allay thereby any of their

feelings of job dissatisfaction. 50/

Goncer ni ng the "changes" which General Gounsel all eges took pl ace
follow ng the neeting, the evidence sinply does not support the concl usion
that any changes were in fact nade. General (ounsel argues that after the
Sept enber neeting wth Myaoka, the crewwas given "nore" first cut fields and
"nore" work. General (ounsel's own wtnesses retracted forner assertions that
they were solely assigned first-cut fields followng the neeting. Myaoka' s
testinony clearly established that field assignnents were nade after the
neeting as they had been before, or in keeping wth conpany policy and past
practice. Further, as noted previously, the neeting took place in the first
few days of the season. Additional work, in terns of |onger hours or nore
days, was available to the broccoli crew not sinply through the efforts of
Myaoka, but as the natural result of the season progressing to and through
its peak.

Accordingly, it is recoomended that these al |l egati ons be di sm ssed.

49, Maudrigal noted that Myaoka, followng the neeting, cane out to
observe the crewat 1ts work. This conduct appears fully consistent wth
Myaoka' s assurances that he woul d personally see to it that the workers were
assi gned the best fields.

- 50. Regarding Madrigal's assertion that Myaoka promsed the crew
"new equi pnent, " no evi dence was presented that the conpany actual |y did so
followng the neeting, or that it had conpletely neglected to do so prior to
the neeting. As wth the field assignnents, it appears that Myaoka sinply
assured the crewthat he would be nore attentive In his duty to see to it that
worn out equi pnent was nore qui ckly repl aced.
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c. The Novenber |nci dent

(1) Factual D scussion

In Novenber, a problemsimlar to that outlined above

arose: nenbers of the broccoli crewrefused to performa second cut on a
field which had been first-cut by one of the "outside" conpanies. As Ranon
Maya characterized the situation, the forenan had told the crew the day before
the incident they were going to be working in a "newfield." Wen the bus
whi ch transported the crewarrived at the particular field the next day,".
.we all got off and we sawit was a second field and we all got together and
we didn't want to go to work." Mya stated that the workers were resentf ul
over being "tricked" into thinking that they were being taken to a new or
first-cut field. 2

Forenan M || al obos contacted the supervisor Cris Garnett, telling
himthat people in the crewwere refusing to cut the broccoli in the field in
question. By this tine, eight of the twenty crew nenbers had gotten off the
bus and begun to work. The twel ve remai ning on the bus and refusing to work
were the sane twel ve who had protested and net wth Myaoka i n Sept enber.

Soon thereafter, Garnett arrived upon the scene. The foll ow ng

di scussi on, according to Maya' s testinony, 52/ ensued:

51. Mya noted that during the Septenber neeting Myaoka had tol d
_therr:jt hat if the crewwere to be doing a second cutting they woul d be advi sed
i n advance.

52. @Grnett did not testify.
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Garnett told the workers "that if we didn't want to go in that they
were going torun us off . . . [wetold himthat if he was goi ng
tofire us, okay. That we weren't going to say that we would go in
. that if he wasn't going to fire us, that was that .
[Grnett] told Villalobos to give us a ticket to fire us and that we
shoul d | eave our pants, our boots, and knives on the bus. And to
|l et us go. w53/
As indicated, the twelve left their equipnent wth the forenan, and
were then issued disciplinary tickets. The tickets, dated Novenber 3, state
(transl ated from Spani sh): "Suspension pending termnation for refusing to
work on Novenber 3, 1982." After being issued the tickets, the group asked
Garnett if they coul d see Myaoka or another of Garnett's superiors. Grnett
refused, and declined to relay the request. They were then taken to the shop
by bus so that they could return hone. According to Maya, M|l al obos was tol d
by Garnett that the workers' checks woul d be distributed on Védnesday, 54/ and
at sone point MVillal obos conveyed this infornation to the group.
After avisit tothe ALRB offices on the day of the
protest, the group returned to the conpany office the follow ng day. As Mya

testified, "we went for our checks and to ask about the

53. In the course of being cross-examned on this point, Miya added
that the group woul d not recommence working until they had an opportunity to
speak to Myaoka or any other of Garnett's superiors.

54. Friday was the usual pay day. However, Miya was apparently

m st aken about whi ch day the protest took place. Novenber 3, the day of the
I nci dent, was a \¥dnesday.
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ticket they had given us." The group spoke wth a nan naned Ramro, who was
in "personnel," and anot her naned Marcelino. Neither one coul d answer any of
the worker's questions. A though Marcelino told the group he was naki ng an
appoi ntnent for themwth the "lawer"” for the foll ow ng day, when the workers
re-appeared at the office, as instructed, once at 9:00 a.m and again at 5:00
p.m that day, they were unabl e to speak wth anyone.

The day after, or Friday, according to Miya, the twelve returned to
the office. After being told by Ramro that they could then neet wth
Myaoka, the group waited until he was able to neet wth them M yaoka asked
to see the disciplinary tickets they had recei ved, saying that he had not been
aware of the tickets, "that it was not right, that he didn't know what they
had done with us." After Myaoka reviewed the tickets, he infornmed the group
that they had, in effect, been suspended for forty-eight hours.ﬁl The

follow ng day, all twelve workers resuned their enpl oynent wth respondent.%/

(2) Legal Analysis and Goncl usi ons

It is determned that respondent violated the Act

55. Apart fromnaking a determnation regarding the
tickets, M%/_aoka al so conduct ed di scussions regarding assignnents of first and
second cut fields simlar to those he had in the Septenber neeting.

56. Apparently, the workers had been under the inpression that they
had been fired, and i nquired of Myaoka whether this was in fact the case.
Interestingly, when Myaoka was called as a wtness, he clainmed that Garnett
did not have the authority to fire them Further, he stated that because the
incident had arisen as a result of a msunderstanding, he was going to "voi d"
the notices. The notices thensel ves actually state "void per instructions of
B. Myaoka. 11-15-82."
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by suspendi ng or di schar gi ngﬂl twel ve nenbers of its broccoli crew \ile
Myaoka' a reinstating themsoon thereafter served to mtigate respondent’s
liability for the unlawful acts of its supervisors, it did not vitiate such
acts. (O. J.R Norton Gonpany (1984) 10 ARB No. 7.)

Wen sone of the nenbers of the broccoli crew determned not to
harvest the field in question on Novenber 3, 1982, they engaged in a concerted
effort whose obj ect 58/ was to question respondent's harvesting assi gnnents,
i.e., atermand/or condition of their enploynent. In this respect, the
protest was no different than the one they had engaged in the previous
Septenber. Had the workers nerely withhel d their services pending a
clarification of the problem respondent mght have lawfully hired
repl acenents to work in their stead or, perhaps in an effort to convince then
toreturn, at least inforned themthat such was the conpany's right. (Anton
Caratan & Sons, supra; Seabreeze Berry Farns (1981) 7 ALRB No. 40; Sam
Andrews’ Sons (1983) 9 ALRB Nb. 24; NL.RB v. Mackay Radi o and Tel egraph
(1938) 304 US 333.) Instead, respondent, through Garnett, resorted to the

extrene neasure of disciplining

57. As noted previously, the notices received by the workers tol d
themthey were "suspended pending termnation.” Whether the personnel action
I's denomnated a suspension or a termnation is not particularly pertinent:
either woul d be viewed as a violation of section 1153(a). (See Anton Caratan
& Sons (1982) 8 ALRB No. 83.) An unlawful di scharge which is announced but
not effectuated has been held to restrain workers' rights. (Anderson Farns
(1977) 3 ALRB No. 67.)

58. Respondent's contention that the object of the work action was
unlawful is treated infra.
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those who participated i n the Novenber protest, and viol ated the Act thereby.
As noted in SamAndrews' Sons (1983) 9 ALRB No. 24 at 15, under

NL RB v. Washington Aumnum(1962) 370 US 91, a "one-tine stoppage is

presuned protected unless it is violent, unlawful, in breach of contract, or
indefensible.” (Enphasis supplied.) A though not a health-related protest as

I n Vshi ngton Alumnum but an economc one, the wal kout of the broccoli field

workers is entitled to this sane presunption. The right of enpl oyees to
present grievances regarding their working conditions, and to act concertedy
pursuant to that goal, is well-recognized, as is the right to strike. (Jack
Brothers & MBurney (1979) 6 ALRB No. 12; 59/ Arnstrong Nurseries (1983) 9 ALRB
No. 53r Frudden Produce Inc. (1982) 8 ALRB No. 42; Seabreeze Berry Farns,

supra; QP. Mirphy and Sons (1979) 5 ALRB No. 63.) Respondent wote on the

face of the disciplinary notices issued to the workers attenpting to present a
grievance regarding field assignnents, "suspended pending termnation for
refusing to work." This statenent is tantamount to an adm ssion of unl awf ul
conduct. Such disciplineis clearly contrary to the Act, as it logically
tends to restrain or coerce enpl oyees in the exercise of rights protected by
section 1152.

Respondent argues that disciplining the broccoli workers was

permssi bl e under the rul e announced i n Enpori um Capwel | (o. v.

59. That case is particul arly apposite since the enpl oyer there
encour aged enpl oyees to discuss their work-related problens wth him
M yaoka' s commendabl e approach is not dissimlar, as he attenpted to resol ve
enpl oyee grievances before they escal ated into conflict wth nore serious
econoni ¢ consequences.
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Wstern Additi on Community Qgani zation (1975) 420 US 50. It contends that

the work stoppage did not constitute "protected activity" since its object was
unlawful . Unhder this theory, it interprets the Novenber protest as an attenpt
by the workers to conpel the respondent, via Myaoka, to bypass the ULhion and
bargain directly wth themover their ow working conditi ons.@/

In Enpori um Capwel |, bl ack enpl oyees nounted a protest agai nst what

they felt was a racially discrimnatory work assi gnnent and pronotion policy.
The enpl oyees were represented by a uni on which, under a col |l ective bargai ni ng
agreenent, had an established grievance and arbitration procedure.

Nevert hel ess, the enpl oyee group purposeful ly determned not to resort to this
procedure, as it felt that the Unhion had not been responsive to its concerns.
Instead, it picketed and distributed handbills on its own initiative in an
effort to force the enpl oyer to bypass the union and negotiate wth the group
directly on the issue of race discrimnation. The Suprene Gourt hel d that
such activities viere in derogation of the principle of majority rule and of
the union's status as exclusive representative of the unit enpl oyees. The
neasures could only serve to dissipate the union's collective strength
necessary to promul gate anti-discrimnatory and ot her collective bargai ni ng-
related policies. Accordingly, discharges of the enpl oyees who parti ci pat ed
inthe protest were deened |awful, as the activity for which they had been

di sci pli ned was not considered "protected. "

60. In support of this contention, respondent relies in no snall
neasur e upon evi dence that the workers' insisted on tal king with Myaoka
before they woul d resune their work.
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By contrast, the enpl oyees herein had barely gotten their protest off
the ground when they were "suspended pending termnation.” There was no
col | ective bargai ning agreenent in effect, and no established grievance
procedure, other than the one they had resorted to in Septenber, i.e., neeting
wth Myaoka to di scuss the problem Rather than spurning the Union and

attenpting to circunvent its representative status, as in Ewori um Gapwel |,

the broccoli enpl oyees sought the Lhion's assistance at a reasonably early
opportunity. By inference, the conpany's wllingness to adjust the enpl oyees'
gri evance soon thereafter mght be viewed as a response to the Unhion's
interaction in filing an unfair |abor practice charge, Myaoka s intervention
and enl i ght ened appr oach notw t hst andi ng.

Interestingly, if one were to accept respondent's "unlawful object"”
theory, one woul d have to conclude, for the sake of |ogical consistency, that
the broccoli enpl oyees "bargai ned" wth the conpany in Septenber, thus giving
rise to aviolation of the Act in those circunstances. As | have determ ned
that the group did not bargain wth the conpany in Septenber, their efforts to
di scuss work assignnents with Myaoka i n Novenber woul d not constitute
"unpr ot ect ed"” bargai ning either.

It is concluded, therefore, that respondent violated section 1153(a)
the Act by suspending its broccoli crew nenbers who sought to present and

di scuss a grievance based upon wor ki ng conditi ons.

-52-



ROER

By authority of section 1160.3 of the Agricultural Labor Rel ations
Act (Act), the Agricultural Labor Rel ations Board (Board) hereby orders that
respondent Bruce Church, Inc., its agents, successors, and assigns shall:

1. GCease and desi st from

(a) D scharging or otherw se discrimnating agai nst any
agricul tural enployee inregard to hire or tenure of enpl oynent
or any termor condition of enpl oynent because he or she has engaged in
concerted activity protected by section 1152 of the Agricul tural Labor
Rel ations Act (Act), or otherw se exercised his or her rights under the Act.

(b) D scontinuing any benefit wthout notice to and bargai ni ng
wth the Uhited FarmVWrkers of Anerica, AFL-A O

(c¢) Inany like or related nanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened

necessary to effectuate the policies of the Act:

(a) Mike whole the fol l ow ng enpl oyees di scharged in Novenber
1982 for all losses of pay they have suffered as a result of the
di scrimnation agai nst them

Arturo Madrigal Ranon

Maya Abr am Ranos

Pedro Gonez Gesar

Torres Medrado Magana

DCavi d Esparza Ruben

Ateaga A berto
H ores Jesus A cal a

-53-



Roberto R co
Joe Martinez

Such anounts are to be conputed in accordance wth established Board
precedents, plus interest thereon conputed in accordance wth Lu-Bte Farns,
Inc. (1982) 8 ALRB No. 55.

(b) Reinstitute bus service fromGCalexicotoits Inperial
Vall ey work sites and return.

(c) Make whole all enpl oyees enpl oyed from March 18, 1982,
forward for |osses suffered as a result of the discontinuation of bus service
fromCal exico. Said conpensation shall be for a stated anount for each day
worked for each enpl oyee who woul d have avail ed hi mhersel f of said bus
servi ce.

(d) Preserve and, upon request, nmake available to this Board
aridits agents, for examnation, photocopying, and otherw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the anount
of backpay due under the terns of this Qder.

(e) Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into all appropriate | anguages,
repr oduce sufficient copies in each | anguage for the purposes set forth
herei nafter.

(f) Ml copies of the attached Notice, in all
appropriate languages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine from
March 1980 t owar d.

(g) Post copies of the attached Notice, in all
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appropriate | anguages, in conspicuous places on its property for 60 days, the
tine(s) and place(s) of posting to be determned by the Regional Drector, and
exerci se due care to replace any Notice which has been altered, defaced,
covered or renoved.

(h) Arrange for a representative of Respondent or a Board agent
todistribute and read the attached Notice, in all appropriate | anguages, to
all of its enpl oyees on conpany tine and property at tine(s) and place(s) to
be determned by the Regional Drector. Followng the reading, the Board
agent shall be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nmay have concerning the
Nbtice or their right under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be pai d by Respondent to all nonhourly wage
enpl oyees in order to conpensate themfor tine lost at this reading and duri ng
t he questi on-and- answer peri od.

(i) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: My 2, 1984

/! ’n';.

MATTHEW GQ
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Centro and Sal i nas
Regional Ofices, the General Gounsel of the Agricultural Labor Rel ations
Board i ssued a conplaint which alleged that we had violated the law After a
heari ng at whi ch each side had an opportunity to present evidence, the Board
found that we did violate the law by firing twel ve workers for protesting
their working conditions, and by di scontinui ng conpany bus service from
Galexico to our Inperial Valley fields and return.

The Board has told us to post and publish this Notice. Ve wll do what the
Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to deci de whether you want a

union to represent you;

To bargain wth your enpl oyer about your wages and wor ki ng

condi tions through a uni on chosen by a majority of the enpl oyees and
certified by the Board,

5. To act together wth other workers to hel p and protect one another; and
6. To decide not to do any of these things.

H» whe

Because it is true that you have these rights, we promse that:

VE WLL pay Arturo Madrigal, Ramon Maya, Abram Ranos, Pedro Gonez, Cesar
Torres, Medrado Magana, David Esparza, Ruben Alteaga, A berto Horas, Jesus
A cala, Roberto Rco, and Joe Martinez backpay for the noney they | ost during
Novenber 1992.

VEE WLL NOT, in the future, fire any enpl oyee for protesting over working
condi ti ons.

VEE WLL NOT stop providing a working benefit wthout notice to and bargai ni ng
wth the Lhited FarmVWrkers of Arerica, AFL-A Q vyour certified bargal ni ng
representative.

VEE WLL begin agai n to provide bus service fromGCal exico to our |nperial
Valley fields, and return.

VEE WLL conpensate al| of our enpl oyees enpl oyed fromMarch 18, 1980,
forward, for the loss of the bus service.

Dat ed: BRUCE CHIRCH INC

By:

Represent ati ve Title



If you have a question about your rights as farmworkers or about this Notice,
you rmay contact any office of the Agricultural Labor Relations Board. e
office is located at 112 Boronda Road, Salinas CGalifornia 93907. The

t el ephone nunber is (408) 443-3161.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE
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