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DEQ S ON AND CRDER
h Septenber 30, 1983, Administrative Law Judge (ALJ) Matthew

Gl dberg i ssued the attached Decision in this proceedi ng. Thereafter,
Respondent, General Gounsel and the Charging Party each filed exceptions and
briefs in support of their excepti ons.y Respondent and General (ounsel al so
filed reply briefs.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs of the parties and has decided to affirm

the ALJ's rulings, findings, and

v Respondent's notion to strike the UFWs exceptions to the
Cecision of the ALJ for failure totinely file themis denied as no prejudice
to Respondent has been denonstrated. (See Nash-De-CGanp Gonpany (1982) 8 ALRB
No. 5.) Gontrary to Respondent’'s argunent, the Board does treat enployers and
unions alike in this regard. Respondent's reference to the Board' s position
before the Fourth Appellate Dstrict Gourt of Appeal in Mario Sai khon (1982) 8
ALRB Nb. 88, 4 dvil 28608, that a late filing of pleadings denied the Gourt
jurisdiction, is msplaced. That position is based on Labor Code section
1160.8 and Galifornia Rules of Gourt, Rule 59, which specifically inpose a
jurisdictional tine requirenent for the filing of petitions for review (See
al so Nsh Noroian Farns v. Agricultural Labor Relations Board (1984) 35 Cal. 3d
726, footnote 7, and case cited therein.)



concl usi ons except as nodified herein.

(n Decenber 15, 1980, Board agents conducted a representation
el ecti on anong Respondent's agricultural enpl oyees. The Lhited Farm
Wrkers of Arerica, AFL-Q O (UFWor Lhion) received a najority of the
valid votes cast, wnning the el ection by a vote of 38 to 33.2/
Respondent tinely filed three post-el ecti on obj ections which were
dismssed by the Board' s Executive Secretary. The Board subsequent!y
granted Respondent’'s Request for Review of the Executive Secretary's
Qder and set one of the objections for an investigative hearing.

Fol lowi ng an Investigative Heari ng Examner's recomendati on that that
obj ection be dismssed, the Board certified the UFWas the excl usi ve
bar gai ning representative of all of Respondent's agricul tural enpl oyees

on April 1, 1982. y (Adanek & Dessert, Inc. (1982) 8 ALRB Nb. 27.)

2 There were al so eight chal |l enged bal | ots whi ch were the
subject of a Regional Drector's investigation and Report on Chal | enged
Ballots. As no party excepted to his findings that the ballots had been cast
by enpl oyees ineligible to vote, the Board adopted his recomnmendation that the
bal | ots be destroyed.

& Respondent contends that the Board erred in dismssing its el ection

obj ection concerning the peak cal cul ati on wthout an investigative hearing.

It isdifficut to understand what woul d have been gai ned by our hol ding an
admni strative hearing since the Board utilized the payroll figures submtted
by Respondent in its election objections and in its request for review of the
Executive Secretary's dismssal of its election objection. As the Galifornia
Suprene Gourt noted inJ. R Norton (1979) 26 Cal.3d 1, 12-18 [160 Cal . Rotr.
710], an admnistrative hearing is required only when substantial and nateri al
factual issues are raised which would warrant setting aside the election. The
Board, assumng the enpl oyer's payrol|l data to be true, found that as a natter
of lawthe facts did not constitute grounds to set aside the election. The
enpl oyer had an opportunity to argue the legal nmatters; no hearing was
required to establish the facts the enpl oyer submtted once the Board assuned
themto be true.

11 ARB Nb. 8 2.



Thereafter, on April 29, 1982, the UPWrequest ed Respondent to
commence negotiations for a collective bargaining agreenent. O July 19,
1982, Respondent inforned the UFWthat it would reject the Lhion's request to
bargain in order to seek review of the Board' s certification of the UFWas the
representati ve of Respondent's enpl oyees. Upon charges being filed by the
UFW the General CGounsel issued a conplaint alleging Respondent's refusal to
bargai n and seeki ng nmakewhol e relief. Respondent concedes its refusal to
bargain but contends (a) that it had no duty to bargai n because the Petition
for Certification was not filed at a tine when its enpl oynent | evel was at
| east at 50 percent of peak enpl oynent for the rel evant cal endar year and (b)
that nmakewhol e relief is not appropriate here because Respondent reasonably
and in good faith seeks judicial reviewof a neritorious objection to the
el ecti on which the Board has previously rejected. The parties agreed to
submt this matter to the ALJ by way of stipulated facts.

Wien an enpl oyer refuses to bargain wth a | abor organi zation in
order to gain judicial reviewof a Board certification, we consider the
appropri ateness of the nakewhol e renedy on a case-by-case basis. (J. R

Norton Gonpany v. Agricultural Labor Relations Board (1979) 26 Cal.3d 1.) W

shal I inpose the makewhol e renedy unl ess the enployer's litigati on posture was
reasonable at the tine of its refusal to bargai n and the enpl oyer seeks
judicial reviewof the Board' s certification in good faith. (J. R Norton

Gonpany (1980) 6 ALRB No. 26.)

11 ALRB Nb. 8 3.



In support of its refusal to bargain, Respondent repeats the
argunent first advanced to the Regional Drector inits response to the
Petition for Certification and again in its (pjections Petition, that at the
tine the Petition for Certification was filed, Respondent's payroll did not
refl ect 50 percent of its peak agricultural enploynent for the rel evant
cal endar year. That objection was dismssed by the Executive Secretary on the

grounds that, under the principles of Luis A Scattini & Sons (1976) 2 ALRB

No. 43 (Scattini), the peak requi renent was net by averagi ng the group of
enpl oyees paid on a daily basis separately fromthe group of enpl oyees paid on
a weekly basis. The Executive Secretary's dismssal subsequently was affirned
by the Board upon revi ew

Respondent contends that Scattini is inapplicable
because in Scattini, the group of enpl oyees paid on a daily basis and averaged
separately fromthe group of enpl oyees paid on a biweekly basis was hired
through a | abor contractor, while in the instant case, Respondent directly
hires all its daily enpl oyees. Ve do not find this a persuasive ground upon
which to distinguish Scattini. A close reading of Scattini shows that the
fact that the daily workers were hired through a | abor contractor was not the
basis of the decision; rather it was the fact that the two groups of enpl oyees

had payrol | periods of wdely varying | engths. 4

4 Indeed to treat enpl oyees differently nerely because they were hired

through a | abor contractor woul d run afoul of Labor Code section 1140. 4(c)
which requires us to treat |abor contractor supplied enpl oyees as enpl oyees of
the enpl oyer engagi ng the | abor contractor.

11 ALRB Nb. 8



In Scattini, the enpl oyer paid its regul ar enpl oyees on a two-week
payrol | basis while it paid its contract-supplied enpl oyees on a daily basis.
The Board noted that this situation raised a question as to whether the nethod
of determning peak utilized in Mario Sai khon, Inc. (1976) 2 ALRB Nb. 2 and
Ranch No. 1, Inc. (1976) 2 ALRB Nbo. 37 (adding up all the enpl oyees working

during each day of the respective payrol|l periods and dividing by the nunber
of days therein) could be appropriately applied.
The Board suggested that several nethods of conputation were

possible. Frst, proceeding according to the Sai khon and Ranch No. 1, Inc.

nodel , the nunmber of regul ar and | abor contractor supplied enpl oyees wor ki ng
each day during the | onger two-week payroll period could be added and di vi ded
by the nunber of days therein (hereinafter referred to as the "first" nethod
or approach). The Board, however, expressed reservations about this first
net hod of conput ati on:
Thi s approach has the advantage of of [sic] sinplicity, but nay
produce distorted results if the actual peak period is significantly
shorter than the two-week period in whichit falls. In such a
situation, the sharp rise in |abor contractor enpl oyees during the
peak period would not give a true reflection of peak when averaged out
over the lengthy, two-week period. (2 ALRB No. 43, slip opn. p. 3.)
The Board then | ooked at an al ternative approach
(hereinafter the "alternative" nethod or approach) to the issue:
An alternative approach is to conpute the average nunber of enpl oyee
days worked separately for the two classes of enpl oyees. For the

regul ar workers, that figure woul d be conputed over the rel evant two-
week payrol | periods, since the regul ar workers are paid on a

11 ALRB Nb. 8 5.



two-week basis. For the |abor contractor enpl oyees, paid on a
daily basis, we mght proceed by anal ogy to Section 20355 of our
regulations (8 Gal. Admn. (ode, 8§20355), which provides that where
an enpl oyer's payroll is for fewer than five working days, the

rel evant payroll period wll be presuned to be at |east five days
long. Wsing this approach for the | abor contractor enpl oyees, we
woul d conput e t he average nunber of enpl oyee days worked over a
period of five working days. The "average"” figures for the two
types of enpl oyees woul d then be added together to reach an overal l
figure for this period.

Lhder the alternative approach, during the period alleged to
constitute peak, we woul d use statistics fromthe five consecutive
days wth the highest nunber of |abor contractor enpl oyees. For
the conparative period preceding the filing of the petition, two
met hods of conputation are possible: (1) use the five consecutive
days of hi ghest |abor contractor enpl oynent wthin the two-week
payrol | period preceding the filing of the petition, or T2~) follow
the literal wording of section 20355, and use enpl oynent figures
fromthe five working days i medi ately prior to the filing of the
petition, regardl ess of whether those days fall wthin the two-week
payrol | period preceding the petition's filing. [Footnote.]

Wi chever period is used, the average nunber of enpl oyee days

wor ked by regul ar enpl oyees woul d then be added to the average
nuniber of enpl oyee days worked by | abor contractor enpl oyees.

(Luis A Scattini (1976) 2 ALRB No. 43, slip opn. pp. 3-4.)
(Emphasis in original.)

Noting that the parties had not briefed this
"conpl i cated" issue, the Board in Scattini declined to choose which of the
net hods suggest ed woul d best effecuate the Act's purpose to afford the full est
scope for enpl oyees' enjoynent of their rights, see Labor Code section
1156. 4., because whi chever conputati on nethod was used, the petition was

tinely filed in accordance wth the statute' s peak requi remant.§/

S The di ssent by Menbers V&l die and Henning erroneously contends that in
Scattini, the Board rejected the first nethod of

(fn. 5cont. onp. 7)

11 ALRB Nb. 8 6.



UWilizing the alternative approach suggested by the Board in
Scattini, the Executive Secretary and Board in the underlying representation
proceeding in this case determned that the petition was tinely filed wth
respect to the peak requirenent. V¢ have previously adopted the National
Labor Relations Board' s (NLRB) doctrine prohibiting the relitigation of
representati on i ssues in subsequent related unfair |abor proceedings in the
absence of new y-di scovered or previously unavail abl e evi dence or
extraordi nary circunstances. S nce Respondent has pointed to no newy
di scovered or previously unavail abl e evi dence whi ch woul d warrant

reconsi deration of our Decision in Adanek & Dessert, Inc. (1982) 8 ALRB Nb.

27, it remains to be determned whether there exists any extraordi nary
ci rcunst ances whi ch woul d justify reconsidering cur earlier decision in the

representation case. (Julius Gldman's Egg Aty (1979) 5 ALRB No. 8.)9/

In this regard, Respondent argues that the Board s use of
Scattini's alternative nethod of peak conputation in the

(fn. 5 cent.)

conputation and concluded that it was not required to choose between the two
net hods suggested for conputing the daily payroll figures under the
alternative nethod of conputation. A careful reading of Scattini, supra, slip
opinion, pp. 4-5, including the illustrations contained in footnote 4, nakes
it clear that the Board, in declining to nake a choi ce between the suggest ed
net hods, was referring to the first and alternative nethods of conputation.

o Recently, however, in Sub-Zero Freezer onpany, Inc. (1984) 271 NLRB No.
7 [116 LRRM 1281], the national board vacated an earlier certification of
representati ve because a new najority of board nenbers in the technical
refusal to bargain proceedi ng agreed wth the position of the dissent in the
representation proceedi ng that conduct had occurred which resulted in the
el ection being held in an atnosphere of fear and coerci on.

11 ARB Nb. 8 1.



under | yi ng representation proceedi ng presents such extraordi nary
circunstances. S nce we do not regard the alternative nethod of peak
calculation itself, or its utilization in the underlying representation case,
as unreasonabl e, we do not consider its use in finding peak as sufficient
grounds to reconsider the Decision in the underlying representation case. By
payi ng its enpl oyees on a different basis, the enployer/for its own reasons
has created two sets of enpl oyees wth different payroll periods (weekly and
daily). The Board has applied the previously established nethods of conputing
the average daily enpl oynent figures for each set of differently paid

enpl oyees: the Sai khon nethod for the regul ar workers paid on a weekly basi s,
.and the nethod enunciated in our regul ation, section 20355 (now secti on
20352), for enpl oyees (such as those paid on a daily basis) where the payroll
period is for fewer than five working days (conputing the average nunber of
enpl oyee days over a period of five working days).

However, neither do we regard as unreasonabl e t he approach argued
by Respondent in this case and suggested as the first nethod of peak
conputation by the Board in Scattini, in which the nunber of regular and daily
wor kers woul d be added together for the rel evant weekly payroll period and
divided by the nunber of days therein. Indeed, we believe that this nethod is
preferable in a situation |ike this one where, although enpl oyees are paid
according to different payroll periods, it is still possible to conbine the
daily enpl oyees with the regul ar
LITETTETTETTTT]
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enpl oyees in the enpl oyer's regul ar weekly payrol | period. 7 The alternative
appr oach of averaging separately for two sets of enpl oyees is nore appropriate
for payroll periods with different starting and endi ng dates whi ch overl ap,
since both payrol| periods are enconpassed in the statutory reference to

payrol | periods to be used in peak determ nati ons.§/ (See Labor
(ode section 1156.4.) Henceforth we will limt the applicability
of the alternative nethod suggested in Scattini to the latter situations.gl

The first nethod of conputation is also preferable to the
alternative nethod because it wll generally require election petitions to be
filed at a tinme when nore enpl oyees are enpl oyed and thus eligible to vote,
thus best effectuating the Agricultural Labor Relations Act's (ALRA or Act)

purpose in affordi ng enpl oyees wth the full scope of their rights under

a Thus it will always be possible and preferable to conbine the daily
pai d enpl oyees wth the enpl oyees paid in a longer payroll period used by
an enpl oyer.

§/The alternative approach of separately averaging wll be
appropriate in situations such as where an enpl oyer pays his steady workers on
a weekly basis, e.g., Sunday through Saturday, but pays his seasonal or

tenporary enpl oyees on a different weekly-basis, e.g., Veédnesday through
Tuesday.

9/ : : . . .

=V¢ wll not, however, apply this limtation retroactively
toinvalidate the certification in this case, for as previously stated, no
extraordi nary circunstances were presented in this case and it woul d be unfair
to the enpl oyees and their certified bargai ning representative who have relied
for the past years upon the Board s ruling in this case utilizing the
alternative nethod. Wile we do not regard it as the nost appropriate net hod
of calculating peak, the Board s utilization of the alternative nethod in this
case was a proper exercise of the Board's authority to conpute peak and i s not
So unreasonabl e as to be an arbitrary and capri cious nanner of deternmning
peak (i.e., extraordi nary circunstances have not been presented).

11 ALRB Nb. 8 9.



Labor Code section 1156.4. Wsually the determnation of the enpl oyer's

enpl oynent figures during its peak payroll period will not be affected by use
of either the first or the alternative nethod of conputation. This is so
because an enpl oyer's peak payrol | period usual |y occurs during its harvest
operation, and as illustrated by the payroll data in this case, an enpl oyer
w il usually enpl oy daily-pai d enpl oyees throughout the peak payrol | period,
typically one week in duration. However, the sane nay not necessarily be true
when the two nethods are applied to a determnation of the enpl oynent figures
for the payroll period preceding the filing of an election petition. An

el ection petition can be filed during a tine when an enpl oyer hires daily
enpl oyees for a few days to performsonme preharvest work. Wen the nunber of
days in which the daily-pai d enpl oyees work is significantly | ess than the
nunber of days in which the regul ar pay period enpl oyees work, use of the
alternative nethod will result in the enpl oynent figures being higher than
woul d be obtained by using the first nethod of conputation. Thus, in such

ci rcunst ances, use of the alternative nethod woul d nake it easier to neet the
statutory peak requirenent than woul d utilization of the first nethod. In
light of the fact that the Act already provides that a petition can be tinely
filed when an enpl oyer is at 50 percent of its peak enpl oynent, the first

net hod of calculation is generally preferable in that it would give a greater

nunber of enpl oyees the opportunity to participate

10.
11 ALRB Nb. 8



. . 10/
in an el ection.—

Wil e we understand the concern in Scattini that utilizing the first
nethod may dilute the enpl oynent figures relative to a sharp rise in enpl oyees
during a short period of tine which is averaged over a significantly |onger
payrol | period, we nonet hel ess observe that Labor Code section 1156.4 requires
the Board to determne peak enpl oynent figures utilizing the enpl oyer's own
payrol | period. The Board should not focus exclusively or prinarily on the
"actual " peak period irrespective of a longer payroll period in whichit
falls. Instead, the Board shoul d focus upon the peak enpl oynent figures as

calculated by the entire rel evant payroll period, if possibl e.EJ Thi s can

1—O/The probl emw th the hypot heti cal posed by Menbers Vél die and Henning i s,

of course, that it resenbl es not an enpl oyer's peak payroll period but a
situation concerning the prepetition payroll preceding the filing of an

el ection petition. However, one need not resort to hypotheticals. Applying
Scattini's alternative nethod of peak cal cul ation to the facts of this case,
the peak requirenent was net. Applying Scattini's first nethod of peak

cal cul ation, the peak requi renent woul d not have been net and the petition for
certification woul d have had to have been filed when nore workers worked
during the payrol| period preceding the filing of the petition, thus allow ng
nore workers to be eligible to vote. Menbers V@l die and Henni ng express no
concern about the rights of those workers who woul d otherw se be eligible to
participate in an election held pursuant to a petition filed under Scattini's
first nethod but who would not be able to do so under a petition filed
pursuant to the alternative nethod of peak cal cul ation.

EJCIontrary to the assertion of Menbers V@l die and Henning, the Board is not
overturning eight years of established precedent under Scattini. As noted
previously, the Board in Scattini declined to choose between the first or the
alternative nethod of peak cal culation. Wile the Board did adopt the
alternative nethod in the underlying representation proceeding in this case,
we think that the first nethod is fairer and nore preferabl e when the two set
of enpl oyees can be conbi ned and averaged t oget her .

11 ALRB Nb. 8 11.



be acconplished fairly by the first nethod of cal cul ati on where both sets
of enpl oyees can be added toget her and conputed over the | onger payrol
peri od.

Wilizing the first nethod of cal cul ati on suggested by the Board in
Scattini and proposed by Respondent in the underlying representation case, the
peak requirenent woul d not have been net. As we see this first nethod of
calculation to be nore appropriate than the alternati ve nethod of cal cul ation
actual Iy used by the Board in the underlying el ection case to find peak, we
deemthis case to be a close one. Respondent's argunent that the peak
conput ati on shoul d have included the regul ar and dai |l y enpl oyees toget her for
the entire weekly payrol|l period rai ses inportant issues consistent wth
providing the full est scope of enjoynent of enpl oyees' electoral rights (see
Labor Code section 1156.4), and we therefore find Respondent's the enpl oyer's
litigation posture to be a reasonabl e one. V¢ thus will not inpose a
nakewhol e anward for Respondent's technical refusal to bargain

Respondent excepts to the Administrative Law Judge's (ALJ) findi ngs
and conclusions that it violated Labor Gode section 1153(e) by its failure to
notify and consult the union concerning its unilateral reduction in operations
after the election but before the Board's certification of the UFWas the
excl usi ve bargai ning representative of Respondent’'s enployees. In W G Pack
(1984) 10 ALRB No. 22, we held that unilateral changes nmade by an enpl oyer
after an election but before certification wthout notice to or opportunity

for bargai ning

11 ARB Nb. 8 12.



by the union woul d not constitute a violation under Labor Code section 1153(e)
if the enpl oyer has a reasonabl e good faith doubt about the validity of the
election. In so doing, we adopted the CGalifornia Suprene Gourt's dicta in

H ghl and Ranch, Ltd. (1981) 29 Cal.3d 848 that the NLRB s rul e, hol di ng t hat

uni |l ateral changes pending certification of a union's victory of an el ection
are nade at the enployer's peril, nust be bal anced agai nst the proscription
contai ned in Labor Gode section 1153(f), prohibiting an enpl oyer from
bargai ning wth an uncertified bargaining representative. As we find that
Respondent has a reasonabl e good faith belief that the el ecti on was not
conducted at a tine when it was at 50%of its peak agricul tural enpl oynent for
the current cal endar year, we hold that Respondent naintained a reasonabl e
good faith doubt about the validity of the election and that the unilateral
changes in question in this case, therefore, do not constitute a violation of
section 1153(e).
CROER

By authority of section 1160.3 of the Agricul tural
Labor Relations Act (Act), the Agricultural Labor Rel ati ons Board (Board)
hereby orders that Respondent Adanek & Dessert, Inc., its officers, agents,
successors and assigns, shall:

1. QGease and desist from

(a) Failing or refusing to neet and bargain

collectively in good faith, as defined in section 1155.2(a) of the Act, with
the Lhited FarmWrkers of Amnerica, AFL-AQ O (URW, as the certified excl usive

col | ective bargai ning representative of Respondent's agricultural enpl oyees.

11 ALRB Nb. 8
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(b) Inany like or related nanner interfering
wth, restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) UWon request, neet and bargain coll ectively
in good faith wth the UFWas the certified inclusive collective bargai ni ng
representative of its "agricultural' enployees, as defined in section
1155.2(a) of the Act, and, if an understanding is reached, enbody the terns
thereof in a signed agreenent.

(b) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into al
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(c) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent any tine during the period from
April 29, 1982 until the date on which said Notice is nail ed.

(d) Provide a copy of the attached Notice to each
agricultural enpl oyee hired by Respondent during the 12-nonth period fol | ow ng
the date of issuance of this Qder.

(e) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate | anguages
to Respondent' s assenbl ed enpl oyees on conpany tine and property at tine(s)
and place(s) to be determned by the Regional Director. Follow ng any such

readi ng,

14.
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the Board agent shall be given an opportunity, outside the presence of

supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice or their rights under the Act. The Regional DO rector
shal| determne a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees in order to conpensate themfor tinme lost at this
readi ng and during the questi on-and-answer peri od.

(f) Notify the Regional Drector inwiting, wthin 30 days
after issuance of this Oder, of what steps Respondent has taken to conply
wth this Oder, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

ITI1S FUIRTHER CGROERED that the certification of the UFW as the
excl usi ve col |l ective bargaining representative of all of Respondent's
agricul tural enpl oyees, be extended for a period of one year fromthe date,
follow ng the issuance of a final order herein, on which Respondent
commences to bargain in good faith wth the UFW

Dated: March 15, 1985

JGN P. MCARTHY, Menber

JARE CARR LLQ  Menber

15.
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CHAl RPERSON JAMES MASSENGALE, Goncurring and D ssenti ng:

Two factors persuade ne that the el ecti on shoul d be set aside.
First is the clear Legislative directive that the Board strive to naxi mze
enpl oyee participation in representation el ections by conducting ball oting
when the enpl oyer is as near peak agricul tural enpl oynent for the rel evant
cal endar year as is possible. Snce fluctuating enpl oynent patterns in a
seasonal industry do not always facilitate the hol ding of el ecti ons when
enpl oyers are at peak, the Board is permtted by statute to conduct el ections
when the enpl oynent | evel is |less than 100 percent of peak, but never when it
falls bel ow 50 percent of that opti mumlevel. (Labor Gode section 1156. 4.)
The el ection at issue here was hel d when Respondent was at no nore than 40
percent of peak
TITETTEITEIT ]
TITETTEITEIT ]
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and perhaps as | ow as 30 percent of peak.y Second, the cl oseness of the
bal | ot count, where only five votes separate the Uhion and No Lhion tallies,
warrants a particularly close scrutiny of the facts in light of established
legal principles. onsistency in the application of such principles requires
the conclusion that the Petition for Certification failed to rai se a bona fide
gquestion concerning representation. (Labor Gode section 1156. 3(a), et seq.)
At all tines naterial herein, Respondent's work force consisted
prinarily of a core of relatively steady enpl oyees who were conpensated at the
end of each week. That work force was augnented fromtine to tine wth
enpl oyees whom Respondent hired to performweedi ng and thi nni ng tasks.
Respondent expl ai ned that, due to the high turnover of the tenporary workers,
and for the conveni ence of those workers, they were paid at the concl usi on of
each wor kday.
| medi atel y upon receipt of the Petition, Respondent contested its
tineliness wth respect to the peak requirenent and i n support of that

posi tion provided Board agents wth an anal ysis

v The record in this case does not permt application of the "body count
net hod" which i s based on adding and conparing the nunber of different
enpl oyee nanes on the pertinent payroll rosters. (See, e.g., Donley Farns,
Inc. (1978) 4. ALRB Nb. 66.) Al conputations herein utilize the alternative
"averagi ng" net hod whi ch the Board devel oped in Mario Sai khon (1976) 2 ALRB
No. 2. Uhder Sai khon, the nunbers of workers enpl oyed on each day of a given
payrol | period are total ed and the resulting figure is divided by the nunber
of days in that payroll period. At |east sone enpl oyees worked on each of the
seven days in both of the pertinent payrol|l periods. Based on a seven-day
wor kweek, and using the averagi ng nethod, there were 106 enpl oyee days during
peak week as conpared to just 4-3 workdays in the prepetition week. Based on
a si x-day wor kweek, excl udi ng Sundays when rel atively fewer enpl oyees wor ked,
and agai n using Sai khon, there were 122 enpl oyee workdays during peak and 48
enpl oyee wor kdays during the prepetition week.
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of its payroll history for the peak and prepetition payroll periods Board
agents confirned the accuracy of Respondent's payroll data which reveal ed t hat
74-0 enpl oyees worked during peak week while only 302 enpl oyees worked in the
prepetition week due to a nornal end-of -season decline in work force
reqgui renents. That data denonstrates that (1) cal endar year peak had been
reached nore than seven weeks prior to the filing of the Petition and (2) a
mni num 50 percent of peak level a-t the tine of filing was not attainabl e
under a reasonabl e application of any of the peak conputation nethods
authori zed by the Board. Neverthel ess, Board agents determned that the
Petition was tinely filed vis-a-vis the statutory peak proviso and proceeded
to hold the el ection.

The ruling by Board agents that the peak requirenent was satisfied was
based on the Board's Decisions in Luis A Scattini & Sons (1976) 2 ALRB No. 43
and Ranch No. 1 (1976) 2 ALRB Nb. 37. Scattini represents the Board' s

approach to situations in which an enpl oyer's |abor force includes distinct
groups of enpl oyees wth payrol| periods of different durations. Under

Scattini, the Board may separatel y average such payrol | sgl

and then conbi ne the averages in order to arrive at an overal | enpl oynent
level figure. In Ranch No. 1,the Board devel oped the concept of
unrepresent ati ve days, general ly days on which few or no enpl oyees wor ked,

whi ch may be elimnated al toget her frompeak conputati ons.

2 | concur inthe lead opinion in the present proceedi ng i nsof ar
as it seeks to limt the Scattini formula to only those situations where two
or nore groups of enpl oyees have payrol | periods whi ch coomence and/or end on
different dates.
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In this instance, Board agents read Scattini as authority for
treating the daily workers as an independent work force sol el y because they
were paid on a different basis; i.e., daily, rather than weekly. Furthernore,

apparently in reliance on Ranch No. 1, they counted only the | ast three days

of the prepetition workweek for the daily enpl oyees even though sone of those
enpl oyees al so worked on two additional days in that sane week, albeit in
significantly snal | er nunbers.

In objecting to the Board about the manner in which Scattini had
been appl i ed, Respondent argued that the result was not authorized by existing
precedents, but was instead an arbitrary nethod of inflating enpl oyee | evels
inorder to create an artificially high average in the prepetition week. The
Board' s response was by neans of an independent finding of peak, but on the
basi s of yet somewhat different theories. Initially, the Board separated the
regul ar enpl oyees fromthe daily enpl oyees and then applied different
conput ati onal schenes. Wth respect to peak week, Sunday was el i m nated
altogether for the regul ar enpl oyees because only ten of themworked that day
and Sunday was, therefore, considered an unrepresentative workday. The nunber
of enpl oyee wor kdays over the remaining six days (234) was divided by six to
yi el d a workday average of 39 enpl oyees. L[uring the sane week, no daily
enpl oyees worked on Sunday but between 69 and 95 of themwere enpl oyed on each
of the renmaining six days. Gstensibly followng 8 CGalifornia Admnistrative
(ode section 20355 (now section 20352) which governs voter eligibility and
whi ch presunes at | east a five-day workweek when enpl oyees work | ess than five

days in the eligibility period,
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the Board conputed only the five consecutive days of highest enpl oynent but
i ncl uded therein the Sunday on whi ch no daily enpl oyees worked, ignoring
al toget her Tuesday, Qctober 7, when 86 daily enpl oyees worked and Védnesday,
Qctober 8, on which 69 of them wor ked. & The Board coul d thereby divide only
340 workdays by an artificial five day workweek for an average workday of just
68 enpl oyees.

Turning to the prepetition week, the Board el imnated for the
st eady enpl oyees Sunday and Thanksgi ving as unrepresentative workdays, but did
soonly wth respect to the steady enpl oyees. The total of the five renaini ng
wor kdays (195) was divided by five for an average of 38 enpl oyee wor kdays.
For the daily workers, the Board el i mnated Thanksgi ving when no dailies
worked but did not discount the Sunday on which one daily enpl oyee did work.
The Board then conputed the five consecutive days of Novenber 29 through
Decenber 3, even though only four enpl oyees worked on Novenber 29 and just one
on Novenber 30, and thereby arrived at a total of 95 workdays whi ch, when
divided by five, yielded an average workday of 19. S nce the conbi ned
averages of the two groups of enpl oyee days in the prepetition week total ed 57
(38 regul ar workdays and 19 daily workdays), that figure is nore than 50

percent of the conbi ned averages for the two groups in the peak

& That construction of "consecutive days" pronpted the ALJ to propose t hat

the phrase has reference to consecutive working days and coul d not |ogically
I ncl ude days on which no one worked. Wile | agree wth the ALJ's
interpretati on of the "consecutive days" |anguage, | perceive an even broader
problemin the Board' s reliance, for purposes of peak week conputations, on a
provi sion whi ch was intended to have application only to the prepetition
period and only for purposes of determning voter eligibility.
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week (39 regul ar workdays and 68 dai |y wor kdays).

Respondent' s objection to the el ection on the peak i ssue was
dismssed wthout a hearing and the Lhion ultimately was certified by the
Board. Thereafter, in an attenpt to perfect a judicial challenge to the
ruling on peak, as well as on other grounds, Respondent "technically" refused
to bargain wth its enpl oyees' certified bargai ning representative, and the
natter was set for hearing before an Admnistrative Law Judge (ALJ) to
det ermne whet her Respondent’'s chall enge to the certification was based on a
reasonabl e good faith belief that the el ecti on was not conducted properly.

The ALJ found that the Board agent's finding of peak as well as the Board's
subsequent affirmation of the Executive Secretary's dismssal of the related
obj ection were not well-founded. As he explained: "Athough a determnation
had been made herein by the Regional Drector and the Executive Secretary that
the petition's filing was tinely, the percentage of peak standards they
utilized as established in prior cases were not consistently or properly

appl i ed and adequat el y expl ai ned. ..."

| proceed on the premse that the purpose of the various nethods of
conputing peak is to permt the Board to neasure as accurately as is possible
true enpl oynent |evels in order to maxi mze enpl oyee participation in

elections. Indeed, if that be correct, then | submt that Scattini and Ranch

No. 1, as applied here, served no purpose but to permt the Board to enter a

findi ng
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of peak when in fact peak did not exi st.ﬂ/

The Board's earlier reluctance to
concede the obvious, that nore weeders and thinners were needed during the

al | eged peak week because there was nore work to be done at that tine, should
not now deter the Board froma reexamnation of its prior ruling, in order to
preserve the integrity of the el ection process, as well as the nandate of the
Act. Certainly "public confidence in the admnistrative process requires a
tribunal to admt its errors and not push a natter to its erroneous concl usion
under the guise of procedural regularity.” (Anerican Broadcasti ng Gonpany

(1961) 134. NLRB No. 1458 [49 LRRVI 1365].)

| would vacate the Board's Decision and Oder of certification in

Adanek & Dessert, Inc. (1982) 8 ALRB No. 27 and dismss the conplaint herein

inits enti rety.§/
Dated: March 15, 1985
JYRL JAMES MASSENCALE, (hai r per son

4 \Wih specific reference to application of the representative days concept

of Ranch Nbo. 1, | believe that it confirns an observation expressed sonetine
ago in adissenting opinion in CGalifornia Lettuce (1979) 5 ALRB No. 24,
wherein, on simlar facts, it was said that, "The formul a adopted by the
najority | eaves too much roomfor nanipul ation [by the Board] and as a
practical natter encourages the filing of petitions when fewer enpl oyees are
eligible to vote, contrary to the legislative directive to provide the fullest
scope possi bl e for enpl oyees' enjoynment of their rights to a secret ball ot
election...."

el However, in order to facilitate a najority position of the Board so that a
Decision in this nmatter may issue, | would find that Respondent's present
litigation posture is premsed on a reasonable good faith belief that the
el ection was not conducted properly. (J. R Norton Go. v. Agricultural Labor
Rel ations Board (1979) 26 Cal.3d 1 [160 Cal . Rotr. 710].) Accordingly, | join
Menbers MCarthy and Carrillo insofar as they find that the makewhol e renedy
is not appropriate in the circunstances of this case.
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MEMBER HENNL NG D ssenti ng:

This case is before the Agricultural Labor Rel ations Board (Board
or ALRB) on a stipulated record to determne the nerit of Adanek & Dessert's
(Respondent or Enpl oyer) technical refusal to bargain, in violation of section
1153(e). The scope of our review, therefore, should be limted to the
guesti on whet her Respondent's litigation posture was reasonabl e and i n good

fath. (J. R Norton Gnpany v. ALRB (1980) 26 Cal.3d 1.) Instead, the | ead

opi ni on chooses to create argunents that were never proffered by Respondent
and the concurrence/ di ssent unbel i evabl y goes even further to concl ude that
the el ection held five years ago shoul d be overt urned.

Curing the underlyi ng proceedi ng,y the Executive Secretary
di smssed Respondent's peak obj ection concl udi ng t hat
TITHELTTTETTTT

Y ndanek & Dessert, Inc. (1982) 8 ALRB No. 27.
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by utilizing the Scattini 4 net hod, the percentage of peak

requi renents for the petition were net.§/ The ALJ in the instant proceedi ng
"found" that Respondent's argunent concerning the peak i ssue was that the
Executive Secretary inproperly applied Scattini, inthat he failed to
reconci | e Board cases which requi re that nonrepresentative days during the
eligibility period be discounted wth the Scattini requirenent that the five
consecutive days of highest enpl oynent be utilized. The Executive Secretary
determned the average for Respondent's daily enpl oyees during the all eged
peak period by cal culating the total nunber of enpl oyee-days worked from
Qctober 2 to Getober 7, the five consecutive days of hi ghest enpl oynent,
W thout considering the fact that Sunday, ctober 5 was a day when little or
no work was perforned and was thus a nonrepresentative day.

Such an argunent, had it been nmade, woul d have poi nted out sone
anbi gui ties regarding howthis Board interprets two |ines of precedents
concer ni ng peak determ nati ons.ﬂ/ However, after examning the recor d§/ in the

under | yi ng representation

4 Lluis A Scattini & Sons (1976) 2 ALRB No. 43.

3 agree with the | ead opinion that Respondent's el ection objection
pertaining to the peak cal cul ati on was properly di smssed.

4 | stress that the scope of reviewin technical refusal to

bargain cases is |imted to the respondent's IitiAﬂation posture. This is

di stingui shable fromthe representation process where the Board' s role is to
assure that workers are accorded their free choice in the selection of a
bargai ning representati ve and thus we assune a broader responsibility to
review all issues that may affect enpl oyee free choi ce.

el The parties stipulated that the Board nay take admnistrative notice of
the docunents of the proceeding in Case No. 80-RG|-EC
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proceedi ng, Case Mb. 80-RGI-EC | find that this has never been Respondent's
litigation posture. An examnation of the Enpl oyer's Response to H ection
Petition, Enployer's Hection (b ections, Ewloyer's Request for Review and
Enpl oyer' s Mbtion for Reconsideration reveal s that Respondent never raised
that argunent during any phase of the underlying representation proceedi ng.
Respondent ' s argunent was that the Scattini nethod was i nappl i cabl e because of

the factual distinctions between Scattini. supra, 2 ALRB No. 43, and the

I nstant case. o In addition, Respondent argued that even if Scattini was to
be appl i ed, the Board shoul d include five days of enploynent in the daily
payrol | period, not just three. [The Executive Secretary did in fact utilize
a five-day period for the enpl oyees paid on a daily basis.]

The ALJ erred in fashioning an argurent for Respondent which
Respondent itself has never presented. The Board' s duty in a technical
refusal to bargain case is nerely to inquire into whether Respondent's
litigation posture was reasonabl e, not to determne whether there was a
reasonabl e litigation posture which Respondent mght have adopt ed.

The | ead opi nion finds that Respondent "suggested' the argunent
It has adopted. nly a very broad readi ng of Respondent's argunents, as
wel | as an inproper expansion of the scope of reviewin technical refusal

to bargai n cases can | ead

& agree wth the lead opi nion's conclusion that Respondent's attenpt to
di stingui sh Scattini based on the presence or absence of a |abor contractor
I S unper suasi ve.
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to this conclusion. Furthernore, howthe | ead opinion can justify its
conclusion after finding that Respondent's peak objection was Properly
dismssed is a nystery tone. | find the majority' s approach here unw se and
disagree wth its conclusion that Respondent presented a reasonable litigation
posture. | amthus conpel | ed to conclude that a nakewhol e renedy is
appropriate for Respondent's admtted refusal to bargain.

| also disagree wth the majority's decision to sua sponte

reconsi der our Decision in Luis A Scattini & Sons, supra, 2 ALRB No. 43. Had

the ngjority limted its reviewherein to the proper scope, this sua sponte
reconsi deration woul d not have been necessitated. However, | amnow conpel | ed
to respond to the najority' s substantive di scussion.

| dissent fromthe majority's decision to limt the Scattini nethod
of calculating peak to situations where an enpl oyer has different payroll
periods with different starting and endi ng dates whi ch overlap. The effect of
this decision is that the Scattini nethod woul d not be applied when an
enpl oyer has a regul ar payroll (i.e., one week or two weeks) as well as a
daily payroll. This, inturn, wll result in the unwarranted
di senfranchi senent of agricultural enpl oyees.

Uhder the Scattini nethod, if an enpl oyer enpl oys two separate
groups of workers who are paid on different payrol|l periods, peak is
determned by separately conputing the average nunber of enpl oyee days worked
for the two groups and then adding those two figures. As acknow edged by the
najority, the Board in Scattini was concerned that addi ng the nunber of
regul ar and
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dai |y enpl oyees to determne peak woul d produce distorted results if the
actual peak period is significantly shorter than the regul ar payroll period.
This concernis as valid today as it was in 1976 when Scattini was deci ded.
The maj ority has not shown otherw se, nor has it expl ained how t hat concern
has been al | evi at ed.

The nmaj ority recogni zes that by paying its enpl oyees on a different
basi s, an enpl oyer creates two sets of different payroll periods (inthis
case, a weekly and a daily period). The najority goes on to find that section
1156.4 requires the Board to determne peak enpl oynent utilizing the
enpl oyer's own payrol | period. Thus the majority recognizes that in these
circunstances there are in fact two separate payroll periods and that the
Board nust utilize the enpl oyer's own periods. Yet, despite this, the
naj ority reaches the astoni shing conclusion that these two separate payroll
peri ods shoul d be conbined to determne peak. It concludes that it wll
al ways be possi bl e and preferabl e to conbi ne the separate payrol | periods, but
offers no reasoning as towhy it is preferable. As to such a conbi nation
bei ng possible, | do not question that it wll always be possible, but ny
concern i s whet her such a conbi nation i s advi sabl e and appropri at e.

Nei ther the Act nor the Board s regul ati ons provi de gui dance as to
how peak is to be determned when an enpl oyer has separate payrol| periods.
Section 1156.4 directs us to the payrol | period i medi atel y precedi ng the
filing of the petition. Regulation section 20352 specifies that where an
enpl oyer's
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payrol|l period is for fewer than five working days (i.e., daily), an
artificial payroll period of five days wll be enpl oyed. M reading of these
sections does not |ead ne to conclude that they are nutual Iy exclusive. To
the contrary, both sections are called into play when an enpl oyer chooses to
create separate payrol|l periods. The majority's conclusion herein is based on
a faulty premse: that there is only one payroll period and the daily payroll
period nust be totally ignored. 7

Wiile the najority concludes that we nust focus upon the peak
enpl oynent figures as calculated by the entire enpl oyee conpl enent to reach a
"fair" determnation, the effect of this approach belies any assertion that
fairness wll be achieved. A randomselection of a set of fictitious

enpl oynent figures illustrates ny poi nt.§/ Wsing this exanple, the nmgjority's

approach woul d result in a peak figure of 10 enpl oyees: two week payrol |
period (128) + daily payrol| period (148) + 14 = 20 Ffty percent of 20 = 10.
Under the Scattini approach, peak is 20 workers: total in two week period
(128) +~ 14 (9) + total

a Inthe instant case, the Enpl oyer's Response to Petition for

CGertification clearly states that Respondent has two separate payrol| periods,
one weekly and one daily.

g To illustrate ny point I randonty created a two-week payrol l

peri od consistln? of 10, 9, 8 10, 10, 8, 9, 9, 10, 9, 10, 8, 8, and 10
enpl oyees and a fi ve- day dally payroll peri od of 30, 25, 30, 28, and 35.

Gontrary to the majority's assertion that one need not resort to

hypot hetical s, a hypothetical situation is clearly warranted where, as here,
est abl i shed precedent is being eroded in a case where neither of the parties
have advocat ed t he far-sweepi ng change adopted by the majority here today.
Hypotheticals serve to illustrate the inadvisability of that change.
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indaily period (148) =5 (30) =39. Ffty percent of 39 = 20. Thus, under
the najority's approach a petition woul d be considered tinely filed when only
10 regul ar enpl oyees were working. This peak woul d be possible to achi eve
even at a tine when none of the daily workers was enpl oyed. The result woul d

be the absol ute di senfranchi senent g of a large nunber of workers. Anaority

of the peak nunber, 6 workers, woul d vote for or agai nst union
representation while 25-35 workers woul d have no say what soever in that
deci si on. 1o

Section 1156.4 of the Act specifically sets forth the policy of the
Sate of Galifornia "to provide the fullest scope for enpl oyees' enjoynent of
their [electoral] rights.” In spite of that clear |anguage, the najority
today chooses to di senfranchi se agricul tural workers based on their faulty
interpretati on of what constitutes an enpl oyer's payrol |l period.

| al so express reservations about the najority's

9/The najority's rhetorical statenent (see footnote 9)
concerning ny | ack of concern for the "di senfranchi senent” of workers who
woul d have been needed in order for peak to be reached under the Sai khon -
Ranch No. 1 fornul a assunes the conclusion at issue herein: that the Scattini
peak formula is inappropriate. In fact, that formula has been an appropriate
one until today. Because the statutory schene requires only that an
enpl oyer's payroll reflect 50 percent of its peak enpl oynent, all elections
conduct ed when an enpl oyer is not at 100 percent of peak enpl oynent wl |
"di senfranchi se" workers. M concern is that the najority's decision wl |
I nequi tablkl] dilute the nunbers of daily workers by averagi ng those nunbers
over a nmuch longer payroll period than the period that they actual |y worked.

g)/Thi s woul d occur if the foregoing hypothetical figures for the previous

year are utilized to determne peak and a representation petitionis filed in
the current cal ender year at a tine when no dai ly enpl oyees are wor ki ng.
Uhder the majority's approach, peak woul d be reached even wthout the daily
workers. This woul d not be the case utilizing Scattini.
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decision to nodify the Scattini decision absent any argunent or briefing from
the parties on this issue. Such input fromthe parties is inval uabl e

especi al |y where as here the ngjority is overturning eight years of

est abl i shed Board precedent and even the Respondent has not clearly taken the

posi ti on adopt ed here today.
The majority's failure to accept that it is needl essly
overturning established Board precedent is based on its readi ng

of Luis A Scattini, supra, 2 AARB No. 43. | do not read that case as

"suggesting" two approaches for determining peak and not setting forth a
preference as to whi ch approach shoul d be utilized in situations where

enpl oyers voluntarily establish separate payroll periods. In that case, the
Board stated that "...several nethods of conputation suggest thensel ves" (at

Sip Qn. p. 3) and went on to discredit the Sai khongj and Ranch No. 11—Z

nodel of jointly averagi ng separate payroll periods. The Board concl uded t hat
a sharp rise in daily enpl oyees during the peak period would not give a true
refl ection of peak when averaged out over a longer payroll period. |
interpret the specific conclusion, that this approach does not render an

accurate reflection of peak, to be a rejection of the Saikhon - Ranch No. 1

approach. It woul d be i ncongruous indeed for the Board to conclude that a
certain peak formul a does not result in an adequate peak figure and yet hold

this fornul a out as an

Wneri o Saikhon, Inc. (1976) 2 ALRB No. 2

2 Panch No. 1, Inc. (1976) 2 ALRB No. 37.
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option that can be subsequently utilized. =

After rejecting the Sai khon - Ranch No. 1 approach, the Board in

Luis A Scattini, supra, 2 ALRB No. 43, went on to fashion what has becore

known as the Scattini fornula (i.e., separately averaging the different
payrol | periods and then adding the totals). In explaining this new

al ternate approach, the Board suggested two net hods of conputation of the
daily payroll for the conparative period preceding the filing of the
petition: (1) using five days wthin the | onger payrol| period precedi ng the
filing of the petition, or (2) using the five days inmediately prior to the
filing of the petition. The Board went on to conclude that it was not

requi red to choose whi ch of these nethods woul d provide the full est scope for
enpl oyees' el ectoral rights.

In conclusion, it is unfortunate that the majority of the Board
chose to sua sponte question, and then overturn, established precedent
relating to peak calculations. The facts of this case did not warrant
this analysis and the parties did not brief these inportant issues.

Dated: March 15, 1985

PATR K W HENNLNG  Menber

13 In fact, | can find no cases where the Sai khon - Ranch Nb. 1

"option" was utilized subsequent to the Board's decision in Luis A
Scattini, supra, 2 ALRB No. 43, and the najority doe; not cite any.
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MEMBER VALD E, D ssenti ng:
| join fully in Menber Henning's dissent. In addition, however, I

reject the mgjority's citation to Sub-Zero Freezer ., Inc. (1984) 271 NLRB

No. 7. The instant case cones to this Board by virtue of a technical refusal
to bargain, in violation of section 1153(e). In such a posture, we need only
determne whet her Respondent’'s litigation of the Scattini issues here is
reasonabl e and then whet her such litigation was in good faith. (J. R Norton
Gonpany v. Agricultural Labor Relations Board (1980) 25 Cal.3d 1; Charles

Mal ovich (1980) 6 ALRB No. 29.) The citation to Sub-Zero is thus an

unnecessary winkle inthe mgority's Decision. Because the citationis dicta
here, I wll not, at this tine, address the issue whether this recent

renuni ciation of a tine-proven policy of the National Labor Rel ations Board
(NLRB) is applicable precedent in our deliberation (Labor Code section 1148).
The najority's citation to Sub-Zero wll, | amcertain, insure a case in the
near future where the appropriateness of that NLRB decision w || need
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to be addressed in a less cursory fashion than the najority here seens to
recogni ze.

Dated: March 15, 1985

JEROME R WALD E Menber
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NOT CE TO AR QLTURAL WIRKERS

A representation el ection was conducted by the Agricultural Labor Rel ations
Board (Board) anong our enpl oyees on Decenber 15, 1980. The najority of the
voters chose the Lhited FarmVWrkers of Averica, AFL-AQ (URW to be their
union representative. The Board found that the el ecti on was proper and
officially certified the UFWas the excl usi ve col |l ective bargai ni hg
representative of our agricultural enployees on April 1, 1982. Wen the UFW
asked us to begin to negotiate a contract, we refused to bargain so that we
could ask the court to reviewthe election. The Board has found that we have
violated the Agricultural Labor Relations Act (Act) by refusing to bargain
collectively wth the UAW The Board has told us to post and publish this
Noti ce and to take certain additional actions. Ve shall do what the Board has
ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in CGalifornia these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to deci de whether you want a uni on

to represent you;

To bargain wth your enpl oyer about your wages and wor ki ng conditions

tB(r)lr oagh a union chosen by a najority of the enpl oyees and certified by the
ar d;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

> wbhek

Because it is true that you have these rights, we promse that:

VEE WLL, on request, neet wth the UFWfor the purpose of negotiating and
bargai ning in good faith about your wages, hours and wor ki ng conditions.

Dat ed: ADAMEK & DESSERT, | NC

By:
(Representati ve) (Title)

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 319 Vdternan Avenue, H Centro, Galifornia 9224-3. The
t el ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

ADAMEK AND DESSERT, | NC 11 ALRB Nb. 8
UW Case Nos. 82-CE137/138-EC
ALJ DEQ S QN

This technical refusal to bargain was submtted to the ALJ by way of a
stipulated record. In response to Respondent's peak objection, the ALJ
concluded that the formula utilized by the Executive Secretary, the Luis A
Scattini (1976) 2 AARB No. 43 formula, did not result in the proper peak
requirenent at the tine of the representation election. He thus concl uded
that Respondent's litigation posture concerning the challenge to the

percent age of peak determnation was reasonable. The ALJ therefore
recormended that the Board not award the nakewhol e renedy. The ALJ went on to
propose a different formul a by which to reach the required peak percentage
during the eligibility period.

The ALJ found that the two additional bases relied on by Respondent to

chal | enge the union's certification were not neritorious. In addition, he
concl uded that Respondent had unlawful ly failed to notify the union about
the partial closure of its operations and had failed to afford the uni on an
opportunity to bargain over the effects of that closure on the bargai ni ng
unit enpl oyees.

BOARD DEAQ S ON

Myjority (Menbers Massengal e, MCarthy, and Carrill o)

Anmajority of the Board limted the Scattini nmethod of cal cul ating peak (i.e.,
separate averaging of different payrolls) only to situations where two or nore
g_r oups of enpl oyees have payrol | periods whi ch conmence and/or end on

ifferent dates. This najority also found that the nakewhol e renedy was not
appropriate in the circunstances of this case.

Lead pinion (Menbers Carrillo and MCart hy)

These Board Menbers found that the approach for cal cul ating peak argued by
Respondent herein, in which the nunber of regular and dai Ig er‘rﬁl oyees are
added together, for the rel evant weekly basis and divided by the nunber of
days therein, is the appropriate method to utilize in the instant case where,
al t hough enpl oyees are paid according to different payroll periods, it is
possi bl e to conbi ne the daily enpl oyees with the regul ar enpl oyees in the
enpl oyer's regul ar weekly payroll period. These nmenbers read Luis A
Scattini, supra, 2 ALRB No. 43 as suggesting two net hods of cal cul ati ng peak
in situations where an enpl oyer established two separate payroll ﬁeri ods: (1)
the net hod argued by Respondent, and (2) the nethod utilized by the Executive
Secretary whereby the different payrolls are separately averaged



and then conbi ned. They concl uded that the approach of separately averagin
the different sets of enployees is nore appropriate for payroll periods wt
different starting and endi ng dates. Menbers Carrillo and MCarthy found that
Respondent had a reasonabl e good faith belief that the el ecti on was not
conducted at a tine when it was at 50 percent of its peak enpl oynent and thus
nakewhol e is not an appropriate renedy. As such, they concl uded t hat
Respondent's failure to notify and bargain wth the union about the effects of
the partial closure of its operation was not violative of section 1153(e).

O ssent (Chai r person Massengal e)

The di ssent observed that as applied in the instant case, the nethods of
calcul ating peak established in Luis A Scattini, supra, 2 ALRB Nb. 43 and
Ranch No. 1 (1976) 2 ALRB No. 37, erroneoule permtted the Board to concl ude
that Respondent was at peak when in fact peak did not exist. The di ssent
concl uded that the Legislative directive to naxi mze enpl oyee participation in
el ections and the cl oseness of the ballot count in the underlyi ng
representation case herein, nandate that the union's certification be vacat ed.

D ssent (Menber Henni ng)

The dissent objects tothe lead opinion in that it chooses to create argunents
that were never proffered by Respondent in a case where the only issue
presented i s whet her the Respondent pursued a reasonabl e good faith chal | enge
tothe validity of the election. In addition, the dissent faults the | ead
opinion for granting sua sponte reconsi deration of the separate averagi ng

net hod of determning peak established in Luis A Scattini, supra, 2 ALRB Nb.
43.. Menber Henning further dissents fromthe majority's decisionto limt
Scattini only to situations where the separate payrol | periods commence and/ or

end on different dates.
O ssent (Menber Vdl die)

D ssenting Menber VMl die joined Menber Henning 's dissent. |In addition, he
rejected the majority's citation to Sub-Zero Freezer ., Inc. (1984) 271 NLRB
No. 7 but chose not to address the issue of whether that case constitutes

appl i cabl e NLRB pr ecedent .

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * %

11 ARB Nb. 8
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. PRELI M NARY STATEMENT
O July 14, 1982, the Whited FarmVeérkers of America, AFL-AO

(hereafter referred to as the "Uhion"), filed charges in case nunbers 82- C&
137-EC and 82-CE138-EC  The charges al |l eged that Adanek and Dessert, |nc.
(hereafter referred to as "Respondent” or "the conpany”), had engaged in

viol ations of sections 1153(c) and 1153(e) of the Act. Based on the

af orenenti oned charges, on ctober 26, 1982, the General Gounsel for the
Agricultural Labor Relations Board on Cctober 26, 1982, caused to be issued a
conpl ai nt alleging that Respondent had failed and refused to neet and bargai n
collectively with the Uhion, which as of April 1, 1982, has been certified as
t he excl usive bargai ning representative of its agricultural enpl oyees.

Gopi es of the charges, the conplaint and notice of hearing were duly
served on Respondent. Respondent tinely filed an answer in which it
essentially denied the coomssion of any unfair |abor practices.

h March 30, 1983, a first anended consol i dated conpl ai nt was i ssued.
This conpl aint alleged that Respondent reduced the size of its operations by
fifty percent wthout notifying the Lhion or bargaining wth it regarding the
effects of the reduction. In addition, the conplaint alleged other unilateral
changes ancillary to the di scontinuation of 50 percent of its operations,
including the "discrimnatory” failure to recall certain "seniority" enpl oyees
and the unilateral elimnation of bus transportation whi ch had previously been

provided to certain of the permanently laid off enpl oyees.



O April 19, 1983, a "Second Arended (onsol i dat ed

Gonpl ai nt" was issued. The nost significant difference between it and the
"Frst Arended Gonsol i dated Gonpl ai nt" was that it enended the all egation
sounding in Act section 1153(c) that the failure to recall or rehire pursuant
to the curtailment of operations was discrimnatorily ml)tivated.—Z
The parties determned that the nmatter should be submtted to the

Admni strative Law Judge by stipulation. The stipulation is reproduced bel ow
inits enti rety:§/

The General (Gounsel and Respondent, Adanek & Dessert, Inc. hereby

stipulate that there is no conflict in the evidence to be

consi dered and hereby transfer this proceeding directly to the

Admini strative Law Judge.

The parties agree that the charges, conplaints, answers and attached

"Sipulation of Facts" and docunents incorporated therein constitute the

entire record in this case and that no oral testi rmng i's necessary. The

parties agree to waive oral argunents and testinony before the

Admnistrative Law Judge and to submt this stipulation directly to the
ALJ for findings of facts, conclusions of law and order.

ST PULATI ON G- FACTS

The General (ounsel, and the Respondent in Case No. 82-C&
137-EC and 82- (& 138-EC, hereby stipul ate as fol | ows:

1. Respondent Adanek and Dessert, Inc. is, and at all tines naterial
herein has been, engaged in agriculture in the Sate of Galifornia and is
and has been an agricultural enployer wthin the meani ng of section
1140. 4(c) of the Agricultural Labor Relations Act.

2. The parties stipulation, as set out below to the effect that
the rational e behind the partail closure was economc in nature would seemto
mlitate against a finidng of anti-union notivation for the reductions.

3. Certain mnor changes in punctuation and capitalization have
been nade.



2. Charging Party, Uhited FarmWrkers of Amwverica, AFL-A O (U, is now
and at all tines naterial herein has been a | abor organi zation wthin the
neani ng of section 1140.4(f) of the Agricultural Labor Relations Act.

3. On Decenber 8, 1980 the WFWfiled a Petition for Certification for
all agricultural enpl oyees of Respondent in the Sate of Galifornia.

4. (n Decenber 15, 1980 the Agricultural Labor Reltions Board (ALRB)
conducted an el ection for Respondent's agricultural enpl oyees.

5. nh or about January 1, 1982, Respondent reduced the size of its
farmng operation by approximately 50% This reduction resulted in a
reduction of the nunber of enpl oyees working for the conpany. Agricultural
enpl oyees pernmanently laid-off included the foll ow ng:

Atotal of nine (9) irrigators were perrranentlzl)
laid-off; five (5) irrigators renai n enpl oyed by
t he conpany.

Three (3) tractor drivers were permanently | ai d-
off; six (6) remain. O the six, four work
seasonal | y.

The ground crew fornerly headed by forenman
Raymundo Gonez and commonl y known as the "bus
crew" was pernanently laid-off. This crew
consisted of ten (10) to twel ve (12) pernanent

enpl oyees and twenty-five (25) to thirty (30) crew
nenbers during peak. Renai ni ng erTBI oyed by the
conpany is a ground crew commonl y known as the
"car crew' consisting of three (3) to ten (10)

enpl oyees, dependi ng on need.

d two shop enpl oyees, none were laid off.
A so permanently | ai d-of f were nanagenent personnel that included:

Qs Adanek, John Adanek, Larry Adanek, Ben Adanek,
Charl es Dessert, and other supervisors. Qus
Adanek and Ben Adanek were principals of the

ICal i fornia Qorporation known as Adanek & Dessert,
nc.

Respondent al so ceased providing bus transportation to its workers as it had
done in the past.



The above-stated | ayoffs and changes in nunbers of workers enpl oyed by
Respondent were nade w thout notice to the UFWand w thout giving the UFW
the opportunity to negotiate regardi ng the changes nor regarding the
effects of the farmng reduction on the bargai ning unit.

The reduction in farmng Oﬁerati ons did not change the farmng or cropping
patterns of the conpany, the sane crops are being farned as before the
decrease in operations.

The above-stated reduction in the size of the farmng operati on was due to
the Respondent's inability to obtain continued financial backing by its
lending institution. Respondent’'s lending institution was Production
Qedit Association.

6. On April 1, 1982, the ALRB certified the UFWas t he excl usi ve
representati ve of Respondent's agricultural enployees in the Sate of
CGalifornia for the purposes of collective bargai ning as defined in section
1152.2(a) of the Act.

7. On April 29, 1982, David Martinet, negotiator for the UFW
sent a letter requesting negotiations to WlliamF. Mcklin, Respondent's
attorney. (A copy is attached as Exhibit A).

8 O July 19, 1982, Wllian F. Macklin,
Respondent's attorney sent a letter to Jesus M|l egas, UWFWrepresentative
in Calexico, stating that Adanek & Dessert, Inc. was choosing to test the
certification of4/u=\be the ALRB by refusing to negotiate wth the ULFW
(See Exhibit B).-

The parties further stipulate that the Board nay take admnistrative
notice of the records of the proceedings in Case NO 80-RGI-EC incl uding,
but not limted to, the follow ng, and that docunents in that case be nade
a part of the record in this proceedi ng:

a. Petition for Certification

b. Notice and Drection of Hection

c. Tally of Ballots

d. bjections to Hection and Petition
for Hearing [under] Labor Code 81156. 3(c)

4. Exhibits Aand B are attached to this Decision and i ncor porat ed
by ref erence.



e. Qder DOsmssing Hection o ections
f. Qder Ganting Extension of Tine
g. Request for Review

(hal | enged Bal | ot Report

i. Qder Ganting in part and Denyi ng
in part Enpl oyer's Request for Review

j. Mtion for Reconsideration

k. Qder Orecting Regional Orector to Destroy Chal | enged
Ballots and Issue Final Tally of Ballots

. HAnal Tally of Ballots

m Qder Denying Enpl oyer's Mtion for Reconsideration

n. Notice of Investigative Hearing o. Mtion for

ont i nuance

p. Qder Denying Mtion for Continuance and Notice of
I nvestigative Hearing Location

g- Record Transcript of Investigative Hearing, 80-RGI-EC
r. Enployer's Post Hearing Brief s. Petitioner's Post
Hearing Brief

t. Qder Issuing Initial Decision of Investigative
Heari ng Exam ner

u. Enployer's Exceptions To Decision O Investigative
Heari ng Examner and Supporting Bri ef

v. Petitioner's Exceptions to the
Deci sion of the Investigative Hearing [ Exam ner]

W Response to Enployer's Exceptions to the Decision O The

I nvestigative Hearing Exam ner



X. Qder Denying Petitioner's Request that
the Board Read and Decide Petitioner's
Exceptions prior to Gonsidering
Respondent ' s Except i ons

y. BEwployer's Response to Petition for
Certification

z. Decision and Certification of Representative
This stipulation is nade wthout prejudice to any objection that any
party nay have as to the materiality, relevance, or conpetency of any
fact stated herein.
1. ANALYS S AND GONOLUSI ONS F LAW

A Appropriateness of the Mike- Wol e Renedy

1. General Legal Principles

The central issue presented by this case is that whi ch devol ves in
all "technical refusal to bargai n"§/ cases: whether, given the particul ar
ci rcunstances of the case, it is appropriate to anard the "nake-whol €' renedy
referred to in Labor Gode Section 1160.3 for such refusal. In J.R Norton
(1979) 26 Cal.3d 1, the state Suprene Gourt recogni zed the tension which
exi sted between the "need to discourage frivolous el ection chal |l enges pursued
by enpl oyers as a dilatory tactic designed to stifle sel f-organization by
enpl oyees” and the "interest in fostering judicial reviewas a check on
arbitrary admnistrative action in cases in which the enpl oyer has rai sed a

neritorious objection to an el ection and the

5. As specifically noted i n each such case, under Labor Gode section
1160.8, the certification issued by the Board of a |abor organization as the
excl usi ve bargai ning representative for a given group of enpl oyees i s not
considered a "final order" of the Board. Hence, only by refusing to bargain
wth the organi zation certified nay a respondent obtain judicial review of
that certification. (N shikawa v. Mihoney (1977) 66 Cal . App. 3d 731.) A
refusal to bargain for these purposes is deened a "technical” one.



obj ection has been rejected by the Board." (26 Cal.3d at p. 30.) As such, it
hel d that the blanket inposition of the nmake-whol e renmedy by the Board was not
warranted in every case where an enpl oyer, follow ng the issuance of a
certification of representative, refused to bargain wth that representative
inorder to test the | egal sufficiency of that certification.

The Gourt specifically directed that:

. . the Board nust determne fromthe totality of the enployer's
conduct whether it went through the notions of contesting the el ection
results as an el aborate pretense to avoi d bar ﬁal ning, or whether it
litigated in a reasonabl e good faith belief that the uni on woul d not
have been freely sel ected by the enpl oyees as their bargai ni ng
representative had the el ecti on been properly conducted
Lo ¥The autonati c inposition of nake-whol e where the Board' s
finding of a failure to Bresent a prima facie case is upheld by the
courts] woul d i npermissibly deter judl cial review of close cases that
rai se 1 nportant |Issues concerning whether the el ection was conduct ed
inanmanner that truly protected the enpl oyees' right of free choice

. [Jludicial reviewin this context is fundanental in providing
for checks on administrative . . . arbi trary exercises of discretion.
h the other hand, our hol ding does not nean that the Board is
deprived of its nmake- whol e power by every col orabl e clai mof a
violation of the |aboratory conditions of a representation el ection:
it nust appear that the enpl oyer reasonably and in good faith believed
the violations woul d have affected the outcone of the el ection. (26
Gl . 3d 39.)

Wth the aforenentioned Suprene Court | anguage as a gui de, on renand,
the Board, in J.R Norton (1980) 6 ALRB No. 26, enunciated the specific
standards under which a respondent’'s "technical " refusal to bargai n woul d be
adj udged i n determning whether or not to inpose the nake-whol e renedy. The
Board stated that the renedy woul d be appropriate where the enpl oyer's
litigation posture, at the tinme of the refusal to bargain, was "not
reasonabl e,” or the enpl oyer, generally, was not acting in good faith in

contesting the certification. In other words, an inquiry



i n each such case was to be nade to determne "whether the enpl oyer |itigated
in a reasonabl e good faith belief that the el ection was conducted i n a nanner
which did not fully protect enpl oyees' rights, or that m sconduct occurred
whi ch affected the outcone of the election.” (6 ALRB No. 26 at p. 2.)

The continued vitality of the aforenentioned principles is evident

fromthe recent decision in Thonas S. Castle Farns (1983) 9 ALRB No. 14. That

case, inreiterating those standards, further explicated the concept of a
"good faith" litigation posture in terns of whether the test of the
certification presented "novel " |egal theories or issues, "close cases," or
"neritorious challenges." Attenpts to overturn or rebut "well -established
[legal] precedent” were, as they have been previously, viewed as
"unr easonabl e" by the Board. o

Q her cases examning whether a litigation posture was reasonabl e,
have, in addition to noting that objections to an election "clashed wth an
establ i shed | abor Iaw principle, " focussed on the sufficiency of the
respondent's proof in support of its objection(s). Were there was a | ack of
supporting evidence, or where factual issues were resol ved agai nst a
respondent based on credibility determnati ons not presenting a "cl ose case, "

the particul ar respondent was found not to have acted in good faith in

6. For exanple, in Ranch No. 1 (1980) 6 ALRB No. 37, an el ecti on was
chal l enged on the basis that the union availed itself of "excess access.” The
Board held that respondent's litigation posture was not in good faith, as
there had been four prior decisions regarding the inpact of such access on
r epr gls_en}1 a'([]| ion elections, and that the applicable | egal standards were "well -
establ i shed. "



challenging the certification. (See George Arakelian (1980) 6 ALRB No. 28 and
(1982) 8 ALRB No. 36; ASP Christopher (1982) 8 ALRB No. 84; FRon Nunn Farns
(1980) 6 ALRB No. 37.)

Mbst recently, in Robert J. Lindeleaf (1983) 9 ALRB No. 35, the Board

has reenphasi zed, in a technical refusal to bargai n case, the | ack of
"reasonabl eness" inherent in a respondent’'s rehashing el ection objections
based on factual contentions determned adversely to it in prior
representati on proceedings. The Board noted there that the previous
dismssals of objections by it, an Investigative Hearing Examner, and the
Executive Secretary were based on "a clear statenent of reasons, wth
supporting legal authorities,"” and did not present a close case rai sing
"novel " or "difficult" |egal issues.

Qonversely, the Board has declined to award the nake-whol e renedy
where there has not existed any previousl y-established guide |ines regarding
the specific legal principles applicable to the particul ar case. For exanpl e,

in DArigo Brothers (1980) 6 ALRB No. 27, the Board hel d that respondent's

litigation posture was reasonabl e where it relied upon the well-established
"l aboratory conditions" standard to test the conduct of representation

el ections as per General Shoe (1948) 77 NLRB 124, and the provisions of ALRA

section 1148 to fol |l ow "applicabl e" National Labor Rel ations Board precedent.
The Board' s standard, though different, was, for the first tine, announced in
the prior DArigo representation case, (1979) 3 ALRB No. 37. Thus, a "close
case" raising "inportant issues" was presented by respondent. S nce it was
determned that the legal contentions urged by respondent were "reasonabl e"

and

-10-



undertaken in good faith, the inposition of the nake-whol e renedy was not
war r ant ed. 7

Sgnificantly, a nunber of cases involving a certification chall enge
based on the issue of the tineliness of an election petition in reference to
"peak enpl oynent” have held that a respondent’'s litigation posture was
reasonabl e, since the "percentage of peak" concept is unique to the
Agricultural Labor Relations Act. Hence, there could be no "appli cabl e"
Nati onal Labor Board precedent. In addition, there exist no judicial
decisions to date interpreting the particular statutory provisions (Labor Code
sections 1156.3 and 1156.4) setting out the Act's requirenents in this
regard. g (See, e.g., Charles Mal ovich (1980) 6 ALRB No. 29;

Hgh and Mghty Farns (1980) 6 ALRB Nb. 31; Holtville Farns (1981) 7 ALRB Nb.
15.)2  As noted in Bonita Packi ng (1978) 4 ALRB No 96, p.

7, "[s]ection 1156.4 poses troubl esone questions of statutory interpretation,
because it appears to require us to apply a clear and specific rule and to

exerci se discretion by naki ng an

7. Oonpare the Board's holding in Vél |l er Howerseed (1980) 6 ALRB
Mb. 51, where an enployer's reliance on a particular legal principle was
deened "reasonabl " until that principle was determned contrary to its
position in an appellate court. In that case, nmake-whol e was awarded fromthe
date of the appellate court decision forward. (of. F & P Gowers Assn. (1983)
9 ALRB No. 22.)

8. These sections essentially state that an el ection petition wl|
be considered tinely filed only if the nunber of enpl oyees in the payroll
period i mediately preceding the filing of the petition was at |east fifty
percent of the enployer's "peak"” agricultural enpl oynent for that current
cal endar year.

9. Despite a finding regarding the reasonabl eness of respondent's
litigation position, nake-whole relief was found warranted in Holtville Farns
because of evidence of respondent's general bad faith, which included the
comm ssion of nunerous unfair |abor practices.

-11-



estimate based on "all . . . relevant data.'" Thus, the Board has recogni zed
that where an issue is raised in the area of peak and percentage of peak
determnations, sufficient uncertainty exists inthe state of the lawas to
permt a respondent, in a variety of situations, to adopt a good faith
litigation posture in regard to questioning the tineliness of an el ection
petition.gy
Afinal consideration pertains to cases of this nature. The Board has
adopted the National Board s proscription against relitigating, in the refusal
to bargain case, the issues presented during the representation phase, in the
absence of "extraordinary circunstances,"” new y-di scovered or previously

unavai | abl e evi dence.

10. This is not neant to inply that in all cases where the
tineliness of a petition or a peak issue is raised that the Board w ||
autonmatically find such a litigation posture to be "reasonabl €'. Consonant
wth the principles noted above, the Board wll award nake-whol e where a
respondent does not present a "close case" raising "inportant issues,” where
the legal principles applicable to the situation are well-settled, or where
the enpl oyer is found not to have acted in good faith, generally, in
challenging the certification. In A& D Ciristopher, supra, respondent failed
to neet its burden of proof at the representation hearing regarding its
assertion and assessnment of a "prospective" peak (i.e., that the petition was
filed before the enpl oyer had attai ned peak enpl oynent that year). Ubing
either of two well-established nethods, the Board determned that the peak and
pre-petition payroll cal cul ations therein were accurate and clearly
denmonstrated that the petition had been tinely filed. Thus, the tineliness
i ssue was not "close" and did not present a reasonabl e basis for that
respondent' s refusal to bargain

In Ruline Nursery (1982) 8 ALRB No. 105, the enpl oyer's overal
conduct, including a series of unfair |abor practices, was found i ndicative of
a general lack of good faith in challenging the certification. Wile the
respondent there argued an i ssue concerning peak, its contention was found to
be based on an overly legalistic and facile interpretation of unanbi guous
statutory Ian?uage. Rel 1ance on such an assertion inits test of the | egal
sufficiency of the certification provided additional evidence that the
chal | enge was not bona fide. Mke-whol e was therefore warrant ed.

-12-



(Perry Farns (1978) 4 ALRB No. 25; D Arrigo Brothers of Galifornia (1978) 4

ALRB Nb. 45; see also, e.g. (harles Ml ovich, supra; A & D Chri stopher, supra;

Robert Lindel eaf, supra. Thus, |acking such el enents, prior determnations on

the representation i ssues wll rema n undi st urbed.

2. The Percentage of Peak |ssue

It is this issue which evinces the "reasonabl eness" of respondent's
litigation posture, and which satisfies the first prong of the Norton test so
as to insulate respondent fromthe application of the nake-whol e renedy during
the period of its challenge to the certification issued herei n.gj As wll be
shown bel ow, a variety of nethods coul d have been enpl oyed in determ ni ng
percentage of peak. Interestingly, while sone result in a finding that the
petition was not tinely filed, others reach the opposite conclusion. A though
a determnation had been nade herein by the Regional Drector and the
Executive Secretary that the petition's filing was tinely, the percentage of
peak standards they utilized as established in prior cases were not
consistently or properly applied and adequat el y expl ai ned as respondent

pursued its |legal challenge

11. The only evidence in the record regardi ng respondent’'s general
| ack of good faith (the second prong of the Norton test) centered on the del ay
between the Lhion's initial request that collective bargai ning begin and the
conpany's reply thereto. The request was dated April 29, 1982, ile the
response was not sent until July 19 of that year. A though a nunber of cases
have hel d that such del a?/s are indicative of bad faith (see, e.g., Misaji Bo
(1980) 6 ALRB No. 20; Hbltville Farns, supra), wthout nore extensive evidence
onthis point, afinding of respondent's overall bad faith cannot be supported
by a preponderance of the evidence. Onng to the lack of proof, it is to be
assuned for the remainder of this decision that once it is established that
respondent nai ntai ned a reasonabl e litigation posture in challenging the
certification, the nake-whole renedv wll not be inposed.

-13-



on various levels. Thus, it is determned that the contentions rai sed by the
respondent inits test of the Board s certification, at |east insofar as this
aspect of the case is concerned, present a "close case" raising "novel"
| Ssues.
During the rel evant payrol | periods the enpl oyer utilized two
distinct groups of enpl oyees, those that were paid on a weekly basi s
("regul ar” enpl oyees) and those that were paid on a daily basis ("daily"
enpl oyees). Regarding the latter group, Respondent nai ntai ned that a high
turnover in the weeding and thinning crews necessitated that it pay such
enpl oyees on a daily basis.la
In support of its objections based on the size of the work force
during the pre-petition payroll period, respondent submtted the follow ng
figures. The nunbers and the designation of the peak week noted bel ow, which
had al so been submtted to the Regional (fice as attachnents to the
Enpl oyer' s Response to the Petition for Certification, were not disputed by

either the General Gounsel or the petitioning Uhion.

Peak Véek
(Thursday, Qctober 2, 1980 - Vednesday, Qctober 8, 1980)

Ewpl oyees 10/2 10/3 10/4 10/5 10/6 10/7 10/8 Total

Dai |y 79 95 86 0 8 8 69 4%
Regul ar 42 39 40 10 34 41 38 244
740

12. This assertion was contai ned in respondent’'s Request for Review
of certain election objections. A though the statenent cannot substitute for
actual proof via admssibl e evidence, neither the Uhion nor the General
Gounsel argued to the contrary.
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VWek Prior to Petition
Enpl oyees 11/27 11/28 11/29 11/30 12/1 12/2 12/ 3 Total

Dai |y 0 0 4 1 27 29 34 95
Regul ar 3 42 4 14 31 38 39 207
302

In Bonita Packing, supra, the Board declared that it woul d consi der

el ection petitions to be tinely filed if the percentage of peak requirenents
were net under either of two fornmulae: the "body count" nethod, or the

"Sai khon averagi ng nethod," per Mario Sai khon, (1976) 2 AAR3 Nb. 2. Normally,

when the period of highest enpl oynent has al ready been reached in a gi ven year
by the tine the petitionis filed, the initial step in determning percentage
of peak is to use the "body count” nethod: i.e., the nanes on the payroll for
the eligibility period are counted and conpared wth the nunber of nanes on
the payroll for the peak period. (Kamnoto Farns (1981) 7 ALRB No. 45, p. 3;
Donley Farns (1978) 4 ALRB No. 66; A & D Christopher (1981) 7 ALRB No. 31.)

Wth the data supplied here, it is inpossible to utilize the "body count"
nethod: there is no indication whether the nunber of enpl oyees per day noted

i nvol ved the sane or different enpl oyees. 13/

Further, given the assertion
regarding the high turnover rate during the rel evant payroll periods, it is

doubt ful whet her the "body count" nethod woul d be appropriate.

13. If peak were determned by reference to the total nunber of
enpl oyee-days, the statutory ore-petition requirenments woul d obvi ously not
be net: 302 is not 50 percent of 740.
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"The next nethod for neasuring | evels of enpl oynent in determning
peak is to conpare the average nunber of enpl oyees working each day during the
two rel evant payroll periods. Q, to explain this nethod i n another nanner,
we count the nunber of enpl oyees listed on the payroll |ist for each day of
the particular pay period and add themtogether to arrive at a total nunber of
enpl oyee days. This total is then divided by the nunber of days in the pay
period in order to obtain the average nunber of enpl oyees who worked each day

of that period. (Kamnoto, supra, pp. 3 & 4; Mwrio Saikhon, supra.) As noted

by Menber Véldie in his dissent in Kamnoto at p. 9, the Sai khon averagi ng
nethod in essence creates "a stable work force out of a potentially unstable

one," as "turnover and fluctuation in enpl oynent needs are typical in
agricul ture, therefore naking the “enpl oyee count nethod unreliable."

In the instant case, applying the Sai khon nethod strictly, fifty
percent of the peak figure is not attained inthe eligibility period. dven a
seven-day payrol| period, the average nunber of enpl oyees for each day during
the peak period is 740/ 7 or about 106 enpl oyees per day. Inthe eligibility
period, there is an average of 302/7 or 43 enpl oyees per day. Therefore,
under this nethod, the petition would be regarded as untinely, since 43 is not
fifty percent of 106.

However, since the Board's decision in Ranch No. 1 (1976) 2 ALRB M.
37, when enpl oyi ng the Sai khon nethod, non-representative days (i.e., days
when little or no work was perforned) are generally not included in
determni ng the average nunber of enpl oyees working each day. (See, e.g.,
Gilifornia Lettuce . (1979) 5 ALRB No. 24,
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Hgh & Mghty Farns (1972) 3 ALRB No. 88; A & D Chri stopher, supra.)

Therefore, elimnating Sunday (10/5) fromthe peak week, the average nunber
of enpl oyees working per day is 7301—4/ divided by six, or 122. In the payroll
period prior to the filing of the petition, two days mght be deened
"unrepresentative": 11/27, which was the Thanksgi ving hol i day, and 11/30, a
Sunday. Thus, the average woul d be conputed as 234/5, or 57 enpl oyees/ day.
This figure is still less than fifty percent of peak.@

Athird nethod of determning peak and eligibility week enpl oynent
figures has been utilized where "the enpl oyer has two separate groups of
enpl oyees . . . who appear to be paid on different payroll bases.” This
net hod, known as the Scattini nethod, after the case in which it was

originally formulated, Luis H Scattini (1976) 2 ALRB No. 43, dictates that

"the average nunber of enpl oyee days [is conputed] separately for the two
cl asses of enpl oyees.” The two figures are then added to arrive at a total
average. It isinthe utilization of this particular nethod and the

anbi guities connected wth it that the percentage of peak

_ 14. Wile sone "regul ar" enpl oyees worked that day, that group
constituted only about one-fourth of the nornal conpl enent, and thus mght be
deened "unrepresentative. "

15. In Bonita Packing, supra, fifty-eight individuals were enpl oyed
during the eligibility period as opposed to a total of 119 for the peak
period. The Board held that the margin of error, or 2.5 percent, was
Insignificant, and the results of that election were certified. By contrast,
in Wne Wrld, d/b/a/ Beringer M neyards (1979) 5 ALRB No. 41, there were
sixty eligible enploxees conpared wth a peak conpl enent of 129. There, the
nmargin of error in the percentage of peak cal culation, or 7% was determ ned
to be unreasonabl e, and the election was set aside. In the instant situation,
the margin of error in calculating peak under the nethod outlined above woul d
be 6.5% approachi ng "unaccept abl " | evel s.
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determnation in this situation evolved into a "cl ose case/" rai sing
"inportant issues concerning whet her the el ecti on was conducted in a nanner
that truly protected the enpl oyees' right of free choice.” (J.R Norton v.
AL RB opcit.)

Belowis set forth, inits entirety, the rational e of the Executive
Secretary in concluding that, utilizing the Scattini nethod, percentage of
peak requirenents for the petition had been net:

(hjection No. 1, that the Petition for Certification filed by the
Lhited FarmVWrkers of Anerica, AFL-CIO (UAW was not tinely because
it was filed when the Enpl oyer was not at fifty percent of 1ts peak
agricul tural enploynent, is D SM SSED because, based on the enpl oynent
figures submtted by the Enployer wth its objection petition as
Exhibit B, and applying the nethod set forth by the Board in its
decisionin Luis A Scattini & Sons (March 3, 1976) 2 ALRB No. 43, the
Petition for Certification was filed at a tinme when the Enpl oyer was
at fifty percent of its peak agricul tural enpl oynent.

If an enpl oyer enpl oys two separate groups of workers who are paid on
a different payroll basis, the Scattini formula is applied and peak is
determned by conputing separately the average nunber of enpl oyee days
worked for the two cl asses of enpl oyees.

Exhibit B attached to the Enpl oyer's el ection objections petition

I ndi cates that the Enpl oyer enpl oyes (sic) two groups of workers,
“regul ar" enpl oyees and "daily" enBI oyees. In order to determne the
Enpl oyer' s errEI oynent figures for both the period the Enpl oyer clains
to be its peak enpl oynent period (Gctober 2 to 8, 1980) and the
payrol | period imed ately preceding the filing of the Petition for
Certification (Novenber 27 to Decenber 3, 1980), enpl oynent figures
for the regul ar er’rﬁl oyees and the daily enpl oyees nust be conput ed
separately for each peri od.

Wsing the figures submtted by the Enployer in its Exhibit B an
application of the Scattini fornula results in the fol | ow ng
conput at i ons:

A | eged peak payrol | period

Regul ar enpl oyees - The enpl oynent figure for the regul ar
enpl oyees 1s determned by dividing 234
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(the total for six days, not counting ctober 4, which was a

Sunday, Ranch No. 1, Inc. (February 23,

1976) 2 ALRB Nb. 37; Hgh & Mghty Farns (Novenber 29, 1977) 3 ALRB
No. 88) by six days whichyields............................ 39

Dai ly enpl oyees - The enpl oynent figure for

the daily enpl oyees is determned by dividing

340 (the total enpl oyee-days worked from

Qctober 2 to ctober 6, the five consecutive

days of hi ghest enpl oynent in the rel evant

payrol | period for the regul ar enpl oyees, Luis A

Scattino & Sons, supra 2 ALRB No. 43) by

five days, which yields........... ... . i 68

Total enpl oynent figures for the all eged

peak payrol| periodis 39 plus 68, or....................... 107
Payrol| period inmedi ately preceding filing of Petition

Regul ar enpl oyees - The enpl oynent figure for

the regul ar enpl oyees is determned by dividing

193 (the total for five days, not counting

Decenber 1, 1980, which was a Sunday, or

Novenber 27, which was Thanksgi ving, Galifornia

Lettuce . (March 29, 1979) 5 ALRB No. 24)

by five days, whichyields.............. ... ... ... ... ...... 38

Dai ly enpl oyees - The enpl oynent figures for

the daily enpl oyees is determned by dividing

95 (the sumof enpl oyee-days worked from

Novenber 29 to Decenber 3, the five consecutive

days of hi ghest enpl oynent in the rel evant

payrol | period for the regul ar enpl oyees) by

five days, which yields........... ... . i, 19

Total enpl oynent figure for the payroll
period i mel dately preceding the filing of
the Petitionis 38 plus 19, or .......... ..., 57

S nce 57 is nore than 50 percent of 107, the Petition for
Cer'élflcatlon was tinely filed pursuant to Labor Code section
1156. 4.

The Executive Secretary, in applying the Scattini formul a, placed a

particular interpretation on the language in that case which failed to

reconcile the reference therein to "five consecuti ve days of hi ghest

enpl oynent” wth the fact that the Sunday herein (10/6), a day when little or

no work was perforned during the peak
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week, was not a representative work day. By stressing the word "consecutive"
inthe fornula, the Executive Secretary included in his peak conputation a day
when no workers were enpl oyed, and elimnated a total of 156 enpl oyee-days

fromthe peak cal culation. The citation in Scattini to Ranch No. 1, supra,

nakes cl ear that non-representati ve work days are not to be counted and t hat
the phrase "five consecutive days wth the highest nunber of . . . enpl oyees"
neans five consecutive working days, not just any five consecutive days in the
peri od.

Q her specific | anguage in the opinion | ends further support
to this interpretation.

Uhder this . . . approach, . . . we would use statistics fromthe five
consecutive days wth the highest nunber of . . . enployees. For the
conpar ative period preceding the filing of the petition, two nethods
of conputation are possible. (1) We the five consecutive days of
hi ghest | abor contractor enploynent wthin the two-week period
preceeding the filing of the petition, or (2) . . . use enpl oynent
figures fromthe five working days i medi ately prior to the filing of
the petition regardl ess of whether those days fall wthin the two-week
payrol | period preceding the petition's filing. (Scattini, op. cit.;
enphasis in original.)
The use of the terns "consecutive days of highest . . . enploynent” and "five
wor ki ng days" makes clear that non-work days are not to be included in
determni ng the average nunber of enpl oyees per day.

Any additional doubt concerning the neaning of this phrases shoul d be
dispelled by the recitation in footnote 2 on page 4 of the Scattini opinion:
"[T]he five working days immediately prior to the petition appear to have been
Septenber 4, 5 6, 8 and 9." The conspi cuous omssion of Septenber 7, a
Sunday, denonstrates clearly that the Board neant not to utilize non-

representative days in cal cul ati ng peak and/ or percentage of peak.
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Applying these principles to the instant case, the
appropriate percentage is still not attained. The "five consecutive days of
highest . . . enploynent" during the peak period woul d yield an average of 85
enpl oyees per day (427/5). Add this to the 39 regul ar enpl oyees per day
average and 124 is the result. During the eligibility week, an average of 19
dai |y enpl oyees and 38 regul ar enpl oyees worked for a total average of fifty-
seven enpl oyees per day (Sunday and Thanksgi ving not being included in the
cal cul ations). 16/

Neverthel ess, there is an anpl e basis for concluding that the correct
percent age of peak was reached during the eligibility period, and the petition
was tinely filed. This particular nethod of cal cul ati ng peak percentage is
wel | -supported by Board precedent. The issue raised by these circunstances

was franed in Galifornia Lettuce ., supra, as follows:

Does the Sai khon formil a, which declares the |or oper neasure is the
"average nunber of cal endar days in the payroll period,” require us to
focus excl usively on the nunber of cal endar days in the payroll
period? Q is it nore

16. In Scattini, the Board stated that "where an
enpl oyer's payroll is for fewer than five working days [i.e., daily] the
rel evant payroll period wll be presuned to be at |east five days long. It
arrived at this nunber by anal ogy to Regul ation section 20355 (currently
section 20352, as anended) whi ch provides in essence that where an enpl oyer's
payrol | period is fewer than five working days, any enpl oyee worki ng durl ng
the five days preceding the filing of the petition shall be eligible to vote.
In Jack Brothers and MBurney (19/8) 4 ALRB No. 17, the Board stated that
"where the Enpl oyer utilizes a seven-day payrol| period for one group of its
enpl oyees, it is unnecessary to ook to the second portion of section _
29352(a) (1) [setting out the five-day period] to define the eligibility of its
dai | y pai d enpl oyees, as the sane eligibility period will serve both groups."
Smlar to Scattini, an anal ogy mght be drawn in determning the peak figure
here by utilizing the nunber of days in the weekly payroll period for
averagi ng the daily enpl oyees.
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consistent wth our statutory nandate and the intent and unani nous
hol ding in Sai khon if we interpr et t he | anguage from Sai khon quot ed
above as directing attention to 'all the days of the payroll period
whi ch were representative

days?

The Board answered this question by hol ding that the Sai khon

aver age shoul d be obtai ned by dividing the nunber of enpl oyee-days by the
nunber of days on whi ch work was actual |y perforned, rather than by the
nunber of cal endar days in the nay period. It stated that the utilization
of calendar, rather than representati ve work days, was an "overly
nechanical . . . unrealistic . . . approach [which] would require a
petitioner to outguess the vagaries of weather and narket, and ni ght
encour age enpl oyers to nmani pul ate payrolls and work periods to effect the
timng of elections.” Further, the Board noted, the nethod utilized in

the Galifornia Lettuce Conpany case was consistent wth precedent, nost

notably Ranch No. 1, Inc., supra, and Hgh & Mghty Farns, supra.

Inthe instant case, only three days during the eligibility week,
vis-a-vis the "daily" enpl oyees, could be deened "representative.” Those days
were Decenber 1, 2 and 3. The average nunber of daily enpl oyees in that span
was thirty. Add this to the average nunber of regul ar enpl oyees enpl oyed on
representati ve days (thirty-ei ght)1—7/ and the total average nunber of enpl oyees

working during the eligibility period was sixty-eight. This figureis

_ 17. As previously noted, under Scattini, where different payroll
periods are used for different groups of enpl oyees, daily enpl oyee averages
are determned separately.
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greater than fifty percent of the peak average, or 122. 18/

Hgh and Mghty Farns, supra, is even nore directly on point and

supportive of the position set forth above. There, the Scattini formil a was
utilized. An average was determned for contract enpl oyees which did not
include the first four days of the payroll/eligibility period, as these

enpl oyees did not work during those days. S mlar to calcul ati ons nade above
for the instant case, the Scattini average was determned using only the three
representati ve days during the payrol|l period during which the contracted

enpl oyees were enpl oyed, 19 as opposed to the "five consecutive days" referred
toin Scattini.

Inits "Cojections to Hection and Petition for Hearing," respondent
stated that a Board agent inforned its attorney that the petition was tinely
filed, indicating that "for the payroll period i nmedi ately preceding the
filing of the Petition he only anal yzed the daily enpl oyees for the last three
days of their enployment . . . . that that nethod was supported by the .

Board in the Scattini case." Respondent then argued that such was "an

I ncorr ect

18. This peak average was determned by using all of the _
representative days (six) during the peak week, rather than just the "five
consecut i ve days" approach.

19. The situation in Hgh and Mghty denonstrates the ultimate
cogency of the position adopted therein. ontracted enpl oyees worked a total
of five days spread over two payrol|l periods, three in one period and two in
the other. Thus, "[b]y averagi ng the nunbers of seasonal enpl oyees over
either full payroll period the BEwl oyer mght not appear to be at 50 percent
of peak at any tine during this . . . harvest period. Such a nethod of
determni ng whet her the peak requirenent is net coul d defeat the right of
enpl oyees to choose whet her they want union representation at tines when the
enpl oyer is actually at 50 percent of peak."
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20/

anal ysis,"= that "the conputati on nethod woul d be to use the 5 consecutive

days of hi ghest |abor contractor enpl oynent 2

Thus, respondent alluded to the anbiguity present in determning peak
under the Scattini fornula, especially inlight of the cases cited by it,

whi ch included Ranch No. 1, supra, and Hgh and Mghty Farns, supra. The

expl anation by the Executive Secretary set forth above for the percentage of
peak determnation did not clarify these anbiguities, nor didit rely on the

principles clearly established in Sattini, Ranch No. 1, Hgh and Mghty

Farns, or Galifornia Lettuce Conpany. For these reasons it is determned that

respondent's litigation posture in regard to the chal | enge of the percentage
of peak determnation was a reasonabl e one. Accordingly, the nake-whol e
renedy is not warranted for the period when respondent contested the

certification and refused to bargain on that basi S.Q/

_ ~20. It is determned here that the Board agent in charge of
Investigating the petition was indeed correct in his anal ysis.

21. The fact that respondent does not use a | abor contractor is
not, as respondent mai ntains, a significant enough factor as to distingui sh
Scattini fromthe case at bar.

22. Additional support for the ultimate finding that the petition
was tinely filed may be discerned fromthe proscription against relitigating
representation i ssues (see anal ysis above), thus | eaving the prior
determnation on the peak issue undi sturbed. Further, as noted in the
CGalifornia Lettuce . case, supra, under section 1156.3(c) of the Act, there
exists "a presunption in favor of certification . . . and the burden of proof
rests upon the party objecting thereto.” Thus, while respondent franed the
I ssue, essentially, as a legal one hinging on an interpretation of Scattini,
it mght have presented a factual argunent, as set out in Galifornia Lettuce
and coomensurate wth its burden of proof, that the three days utilized by the
Board agent in his peak anal ysis were not "representative.” Its objections,
etc., do not contain any reference to this issue, and it therefore nust be
presuned that these three days were, in fact, "representative" of "a
fluctuating work pattern.” (See Galifornia Lettuce Go., supra, at p. 4.)
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3. Respondent's Renai ni ng (bj ecti ons

By contrast, the litigation posture assunmed by the
respondent in regard to the two other objections to the election it raised
cannot be deened "reasonabl €" under controlling authority. The objections were
grounded on respondent's assessnent of a particular set of facts. Those
factual issues, and the legal principles applicable thereto, were resolved in
the representation case contrary to respondent’'s position, either by
Investigative Hearing Examner wth the affirnance of the Board, or by the
Executive Secretary. As reconsideration, at this stage, of these objections
i nvol ves not hi ng nore than rehashi ng the facts whi ch were previously anal yzed
and recounted, no "novel " legal theories or "close cases" are presented.

(See, e.g., George Arakelian, supra; A & D Christopher, supra.) Ghallenges to

the el ecti on grounded upon such objections are therefore not considered to be

undertaken in good faith. (Robert J. Lindel eaf, supra.)

a. Dsmssal by Executive Secretary of objection based on Board
Agent's alleged failure to properly police the polling area.

The thrust of this particul ar objection was that
I ndi vi dual s were observed drinking beer wthin the quarantine area.
Additional Iy, one individual, who, according to respondent, "clearly indicated
characteristics of being under the influence of sone debilitating substance,"”
loitered in the polling area. At one point while the polls were open, he
shouted, in the presence of others, that the enpl oyers were "son of a hitches,
that the conmpany was not worth a shit."

The Executive Secretary, in dismssing this objection
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w thout setting it for hearing, noted that respondent failed to submt

decl arations denonstrating that any inproper el ectioneering or canpai gni ng
took place, that the voting was actually disrupted, that voters were
threatened or coerced or that the outcone of the el ection was inproperly

I nfl uenced. Respondent relied on Perez Packi ng Gonpany (1976) 2 ALRB No. 13,

In support of its legal position wth regard to this particul ar objection.
The fact that no evidence was presented of el ectioneering or disruption of the

pol | i ng di stingui shes Perez Packing fromthe instant situation. There, groups

of beer drinking individuals in close proximty to the polling site
continually yel led and chanted uni on sl ogans while the el ection was in
progress. Here the declarations in support of the enpl oyer's objections
nerely show that two groups of enpl oyees, sone of whomwere drinking beer,
congregated wthin sight of the polling area. Further, there was no
indication that the one-tine utterance of the anti-conpany phrases di st urbed
the orderly progression of the polling.

In addition to the factual deficiencies inherent in respondent's
contentions, this objectionis legally insufficient to be utilized as a basis
for setting aside an election. This Boarl, as noted above, does not apply the
NLRB "laboratory conditions" standard in assessing el ection conduct. Rather,
the Board wll examne the circunstances of the el ection to determne whet her,
in fact, the enpl oyees were able to vote freely and w thout cocerion. (See,

e.g.,DArigo Brothers (1977) 3 ALRB No. 37). The sumtotal of respondent's

proof did not reasonably support this concl usion.

This Board has declined to adopt the so-called MIchemrul e
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(as per MIchem Inc. (1968) 170 NLRB 362), regardi ng prol onged

conversati ons between parties and persons in the polling area waiting to
vot e. z/ (Superior Fanning (1977) 3 ALRB No. 35; Ruline

Nursery (1980) 6 ALRB No. 33; S A Gerrard (1980) 6 ALRB No. 49.) In contrast

to a per se approach regarding such conversations, the Board has stated t hat
an inquiry shoul d be nade to determ ne whether the conversation(s) directly

affected the outcone of the el ection. A vocal disturbance |asting but a few
seconds, in and of itself, is insufficient to establish this point. (Ruline

Nursery, op. cit.; DArigo Brothers; Dairy Fresh Products (1978) 3 ALRB Nb.

2.) Hence, inthe instant case, evidence pursuant to an objection concerning
an inebriated enpl oyee loitering and uttering two short anti-conpany phrases,
w thout nore, woul d be i nadequate, froma purely | egal stand point, to
overturn the el ection results. The fact that the offending individual was not
a party nor an agent of a party further | essens the inpact of his actions.
(Matsui Nursery (1983) 9 ALRB No. 42; Ruline Nursery, op. cit.; Takara
International, Inc. (1977) 3 ALRB M. 24; SA Grrard Farmng Gorp.,

24/
supra.)=—
Notably, the state Suprene Gourt in J.R Norton v.

AL RB, op. cit., discussed the Executive Secretary's dismssal of a simlar

obj ecti on:

23. The "MIchemrule" essentially holds that such _
conversations, standing alone, are a sufficient basis to set an el ection
asi de.

24. Respondent has the burden of establishing an agency

relationship, if any, and failed to do so herein. (SA Grrard .,
supra.)
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Norton's next polling area objection is that the el ection
site could not properly be supervised, a circunstance which
inmpaired the integrity of the el ecti on because di sruption
occurred . . . . Norton's declarations nerely disclose .

. (2) two drunks at one point during the five and one-hal f
hours [the polls were open] tried to vote . .

Wth respect to the two intoxicated persons, it is not
shown that they requested to vote while any eligible voters
were present, that they prevented any workers fromvoti ng,
or that their presence in any way affected the outcone of
the voting. It is thus clear that the declarations do not
establish a prina facie case in support of Norton's claim
that the election was disrupted. (J.R Nortonv. AL RB,
op. cit., pp. 24-25.)

Likew se, in the case at bar, no evidence was presented that any worker was
prevented fromvoting by the all egedly drunken enpl oyee2—5/ or that his presence
"in any way affected the outcone of the voting."

Furthernore, as was the case in S A Gerrard Farmng Gonpany,

supr a, 2/ there was no show ng that the conpl ai ned-of conduct interfered wth

the free choice of the voters. The Executive Secretary was thus on firml egal
ground in dismssing this objection. Questioning the dismssal cannot
therefore be utilized as a good faith basis to challenge the certification

herein, as no

_ 25. Respondent's declarations allege that the inebriated person in
question nade his objectionabl e statenents when si x other voters were present.

26. In that situation an individual (not an enpl oyee) was al |l eged,

whi l e the voting was taking place, to have shouted pro-union slogans, and to
have nade vul gar statenents to a Board Agent defying his authority.
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n n H H 27/
novel " legal issues have been raised. =

b. DOsmssal, after hearing, of objection based on assenbl age
of large nunbers at enpl oyees' hones.

In 8 ALRB Nb. 27, the Board affirned | . HE Isnael Castro's deci sion

on the fol | ow ng i ssue:
Wet her the UFWengaged in coercive and intimdating conduct during
its el ection canpai gn by assenbling |arge nunbers of people during
the early norning hours at the residences of prospective voters,
and, if so, whether such conduct affected the outcone of the
el ection.
The Board found that there was "no invol venent of the UFWi n that
I ncident,” and hence di smssed the objection wthout reaching the issue of
the affect of the conduct on the outcone of the el ection.

Inits brief, respondent nerely re-anal yzes the facts underlying its
obj ecti on which were determned contrary to its litigation posture. As noted
above, this Board applies the NLRB rul e against "relitigating" representation
issues. By urging its own particular interpretation of the circunstances,
respondent is attenpting to re-try the representati on case despite its

statenents,

27. Respondent places great reliance on ED&1DAB, Inc. v. NL.RB.
(1982) 109 LRRVI 2653 in sugport of its contention that a hearing shoul d have
been granted to litigate this issue. In that case, the Ffth AQrcuit found
that the enpl oyer presented specific evidence of threats and vi ol ence.
Additional |y, an enpl oyee who was al | eged to have been linked to an assault on
a fell owworker sat close to the Uhion observer for ten mnutes to one-hal f
hour during the voting, by different estinates. Throughout the period the
enpl oyee who wore a Uhion insignia engaged i n continual conversation wth
voters and observers. A though the contents of these conversations were
undi scl osed, the Gourt noted that the enpl oyee's conduct at the polls was to
be "considered cunul atively wth the allegations of threats and vi ol ence.”
Wien so viewed, those facts rai sed substantial and naterial issues as to
whet her the proper el ection atnosphere was destroyed. Here, there was no
evidence of threats or violence prior to the el ection, and the enpl oyee in
question did not engage in any "conversation" wth individuals at the polling
site.
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ineffect, tothe contrary. Qonsequently, it has not adopted a
"reasonabl " litigation posture wth regard to this issue. (See, e.g.,

Robert J. Lindel eaf, supra.)

Respondent' s argunent on this point essentially ignores the findings
of the Board and the IHE It assunes that the incident to which it objected
took pl ace pursuant to the Uhion's "hone vistation" policy, and was directed,
organi zed, and encouraged by the Uhion. The evidence received .at the
hearing, as found by the I|HE and affirned by the Board, established that while
the Uhi on nay have encouraged "hone visitations" by groups of two or three
individuals, it was not responsible for the assenbl age of the group
of twelve to fourteen individuals who were in the vicinity of the

28/

conpl ai ni ng enpl oyee' s honme. = As noted in Matsui Nursery, supra,

at p. 4, "actions of union supporters are not ipso facto attributable to the
uni on absent a show ng of sone union invol venent in or union instigation of
the actions of the supporters.

Nonet hel ess, and continuing in this vein, respondent argues the

applicability to the instant case of Lhited FarmWrkers of Anerica, AFL-A O

(Marcel Jojola), (1980) 6 ALRB No 53. That case, as noted by | HE Castro, is

patent|y distinguishable fromthe one at bar. There, during a strike, nassed
pi cketers (sone fifty in nunber) surrounded a non-striker's residence,

carrying signs,

28. Respondent seeks to convey the inpression that the group en
nasse approached or surrounded the house. The proof adduced at the hearing
denonstated that only two or three individuals actual | y accosted and spoke to
the enpl oyee, while the renai nder were "gathered on the street . . .
approxinately 60 to 80 feet fromthe front of his residence.”" (8 ALRB Nb. 27,
| HE Decision, p. 25)
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chanting sl ogans, and shouting epithets at the occupants. In this case, there
was a conpl ete paucity of any such conduct: there was no "denonstration,"” nor
were the actions of those who cane to the worker's hone shown to be anyt hi ng
but peaceabl e and orderly.

In urging that the "hone visitation" policy contributed to an
at nosphere of "intimdation and fear" prior to the el ection, respondent al so
ignored a | ong-standi ng and fundanental tenet arising under the Act concerning
the rights of individual s discussing Uhion organi zation to visit peopl e at
their homes, and the right of people to receive such visits. "V¢ have
determned that communication at the hones of enpl oyees is not only
legitinate, but crucial to the proper functioning of the Act." (S |ver Qeek
Packing (. (1977) 3 ALRB Nb. 3; see al so SamAndrews’ Sons (1982) 8 ALRB No.

87, and cases cited therein.)

Therefore, respondent's litigation posture wth regard to this
obj ection cannot be deened "reasonable.” It is grounded upon its own
particul arized viewof the facts presented to the Investigative Hearing
Examner, a view which that Examner found not to be supported by the evi dence
as a whole. The objection was additional |y based on a position which
conflicts wth a wel |l -established policy arising under the Act, that is, one
of encouraging visits to workers' hones to discuss the nerits of union

, . 29/
organi zat1 on. —

29. Respondent presented evidence that Gscar Mondragon,
who was in charge of the organizational canpaign involving its
enpl oyees, had been convicted of arson sone five years previous to
the election. It attenpted to draw an inference fromthese facts

(Foot not e conti nued----)
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B. Respondent's Reduction in Qperations

General Gounsel further alleged that respondent termnated 50%of it
operations wthout notifying or bargai ning wth the UAWover the effects such
a termnation woul d have on the bargaining unit. Respondent was al so al | eged
to have unilateral ly discontinued bus transportati on which it previously
provided for its V\orkers.@/

As indicated above in the stipulation of the parties, a total of nine
irigators, three tractor drivers and a ground crew varying in size fromten to
thirty enpl oyees were pernanently laid off. Various nanagenent personnel were
also laid off pursuant to the reduction. Respondent continues to have the
sane basic operation as it did before the scope of its enterprise was
curtailed. Lastly, the parties stipulated that the reducti on was "due to
respondent's inability to obtain continued financial backing." Snply stated,

t he cut-backs were economcal |y noti vat ed.

(Footnote 29 conti nued----)

that the Union in appointing Mondragon to the position, contributed to the
creation of "an atnosphere of intimdation and coercion.” The Board noted in 8
ALRB Nb. 27, p. 2, foothote 1, that "the pre-petition activity of Mndragon
was too renote in tine to have affected the enpl oyees' free choice in this

el ection and that no testinony was presented by enpl oyer's w tnesses
connecting that activity wth the 1980 el ection.” Accordingly, it affirned
the I.HE's findings. Respondent cannot now reargue such facts and urge a
different concl usion consonant wth a "reasonable" litigation posture.

30. A though not absolutely clear, it appears that the workers for
whomthe bus transportati on had been provi ded were those enpl oyees who | ost
their jobs due to the reduction in Respondent’'s workforce. General Gounsel's
brief states, "[a] further direct result of the particular closure was the
cessation of bus transportation which had been provided to the | and-off crew"
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The chronol ogy of the partial closure and the subsequent
certification is noteworthy. Again, as reflected in the stipulation, the
Lhion prevailed in a representati on el ection held on Decenber 15, 1980. The
reduction in size of Respondent's operations took place "on or about January
1, 1982." The Lhion was not certified by the Board until April 1, 1982, and
the Lhion did not request that negotiations comence until April 29, 1982.

Initially, it should be assuned that if an obligation to bargain

exists at all, that obligation applies to bargai ning over the effects of a

partial cessation of an enployer's business. (P k DRte, Inc., et al. (1983)
9 ARBNo. 39; CGardinal Dstributing G., Inc. (1983) 9 AARB No. 36, First
National M ntenance Gorporation v. NL.RB. (1981) 452 US 666; H ghl and
Ranch v. AL.RB (1981) 29 CGal. 3d 843, 857, and cases cited therein. )3—ﬂ

Thus, if it is found that respondent had a duty to bargain wth the Uhion
after the Lhion's apparent el ection victory but before the Lhion's
certification was actual |y issued, then respondent was obliged to bargain wth
the Lhion regarding the effects of its Ffty percent reduction in operati ons.
General ounsel contends that under both federal and ALRB authority,
the duty to "notify a union about its decision to close and bargain wth it
over the effects of such a decision exists during the pendency of objections
to elections which eventual |y results in certification of the union.” (See

Mke 0" Gonnor Chevrol et (1974) 209 NLRB 701; Celotex Gorp. (1982) 259 NLRB Nb.

31. Respondent did not dispute this point inits brief.
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159; NL.RB v. Carbonex Goal . (10th dr. 1982) 679 F. 2d 200; Thomas S.

Castle Farns, supra.)

In DArigo Brothers (1982) 8 ALRB Nb. 45, fn. 4, a distinction was

drawn between the unilateral changes that are nade after an el ection but
before a certification is issued, and those changes that are nade fol | ow ng
the certification, but before an ultinate judicial resolution, during the

peri 9d when an enpl oyer challenges it via a technical refusal to bargain. The
Galifornia Suprene Gourt in Hghland Ranch v. AL.RB., supra, discussed this

issue in light of that enpl oyer's contention that under Act section 1153(f),3—Z

absent a certification, it was prohibited frombargai ning with the Union, and
thus could not be held liable for unilateral changes occurring prior to
certification. The CGourt noted that under a |ine of federal authority, once a
deci sion was nade to "termnate bargai ning unit enpl oyees' jobs . . . . '"the
enpl oyer is still under an obligation to notify the union of its decision so
that the union may be gi ven the opportunity to bargain over the rights of the
enpl oyees whose enpl oynent status will be altered by the managerial decision.*®

[dting NL.RB v. Transnarine Navigation Corp. (9th dr. 1967) 380 F.2d 933,

939, and other cases.]" (ld., p. 857.) The Gourt determned that the purpose
of section 1153(f) was "prohibiting an enpl oyer fromentering into a
'sweetheart' arrangenent with one or nore conpeting unions, and to nake it
clear that under the ALRA unlike the NLRA" (l1d., p. 859), secret ball ot

el ections, rather than vol untary

_ 32, ALRA section 1153(f) makes it an unfair |abor practice to
bargain wth an uncertified union.
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recogni tion, was the neans by whi ch an excl usi ve bargai ning representative was
chosen. The ourt then acknow edged that because an el ecti on mght not
represent :

[Al valid expression of the desires of the affected workers . . . ,
when enpl oyees or an enpl oyer |evel objections at an el ection that are
sufficiently serious to cast doubt upon whether a union's initial
victory wll be sustained, section 1153, subdivision (f), nmay bear
upon the situation. Wen the enpl oyer can establish that it _
entertai ned a good faith, reasonabl e doubt as to the representative
status of a union that has not yet been fornally certified by the
ALRB the EI’OSCI’I ptions of sectlon 1153, subdivi sion #f), nay precl ude
aruling that the enployer acted "at its peril' in refusing to bargain
wth a presunptively victorious union during the period of an el ection
challenge. (ld., p. 861, enphasis supplied.)

Thus the Gourt left open for the Board to decide the issue of whether
an enpl oyer acts "at its peril" when naki ng post-el ection, pre-certification
uni |l ateral changes, intinmating that the i ssue mght hinge upon the good faith
of the enployer in challenging the el ection results.

The Board in Ruline Nursery (1983) 8 ALRB No. 105, resol ved this
question by hol di ng that:

[T]he good faith (or, as here, the | ack thereof) notivating an

enpl oyer's chal lenge to certificationis . . . an issue bearing on the
appropri ateness of the makewhol e renedy, but is not gernane to the
guesti on of whether the enpl oyer violated section 1153(e) by naki ng
uni lateral changes in terns and conditions of enpl oynent. Ve concur
inthe ALOs concl usion that Respondent's challenge to the UFWs
certification does not justify or excuse Respondent's failure and
refusal to bargai n over changes in enpl oyees' terns and conditions of
enpl oyrnent .

Respondent ' s second defense is that it had no obligation to negotiate
wth the UFWregardi ng t hese changes because the changes took pl ace

after the election but before the certification of the UFW. . . was
issued by this Board. The ALOcorrectly rejected this defense by
pointing out that . . ."absent conpel ling economc considerations for

doi ng so, an enployer acts at its peril in naking changes in existing
terns and conditions of enploynent while the certification issue is
pendi ng before the Board. "
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Wi | e "conpel | i ng economc considerations” mght well have notivated
respondent's curtailnent by half of its operations, no evidence was presented
that these considerations had any inpact on its refusal to notify and consul t
wth the Lhion over the effects of these changes.

Recently, the Board reaffirned the above-stated principle in Thonas

S Castle Farns, supra, by stating that it had adopted the NLRB rul e that "an

enpl oyer nust maintain the status quo between the el ection and the Board s
resol ution of the certification issue where it appears a union mght be
certified." (l1d., p. 9

Wil e the preservation, during the pendency of the el ection
obj ections, of the "status quo" as it related to the scope of respondent's
operations mght have been inpractical or inpossible owng to economc
exi gencies, in these circunstances such | anguage is construed to nean that an
enpl oyer nust naintain the status quo regarding its enpl oyees'
representational rights vis-a-vis collective bargaining, and do nothing in
derogation of those rights. Thus, despite a finding herein that Respondent
nai ntai ned a "reasonable litigation posture” wth regard to the Board' s
certification determnation, it was nonethel ess under a duty to notify and
bargain wth the Lhion in matters relating to the effects on bargai ning unit
enpl oyees of its post-el ection, pre-certification reduction in operations.
Accordingly, by failing to do do, it is determned that Respondent viol ated
sections 1153(a) and (e) of the Act.
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RECOMMENDED CRDER
By authority of section 1160.3 of the Agricultural Labor Rel ations

Act, Respondent Adanek & Dessert, Inc., its officers, agents, successors and
assi gns, shall:
1. QGease and desist from
(a) Failing or refusing to neet and bargain collectively in
good faith as defined in Labor Code section 1155.2(a), wth the Lhited Farm
VWrkers of Arerica, AFL-AQ O (LAWY, as the certified excl usive collective
bar gai ni ng representative of respondent's agricul tural enpl oyees.

(b) Specifically, failing to give the Lhited Farm
VWrkers of America, AFL-AQ O (URYW an opportunity to bargain wth it about the
effects on its enpl oyees of the decision of January 1, 1982, to discontinue a
part of its business.

(¢) In any like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Uoon request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive coll ective bargai ning representative
of its agricultural enpl oyees regarding a collective bargai ni ng agreenent and,
if an understanding i s reached, enbody such understanding in a si gned
agr eenent .

(b) In particular, upon request, bargain collectively with the
UFWw th respect to the effects upon its forner enpl oyees of its partial

termnation of operations, and reduce to witing any
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agreenent reached as a result of such bargai ni ng.

(c) Pay to those enpl oyees on its payroll set forth bel ow
enpl oyed prior to January 1, 1982, their average daily wage for a period
commenci ng ten days after issuance of this Qder and continuing until: (1)
the date it reaches an agreenent wth the UFWabout the inpact and effects on
its forner enpl oyees of its decision to discontinue its business; or (2) the
date it and the UFWreach a bona fide i npasse in such coll ective bargai ni ng;
or (3) the failure of the UFWeither to request bargaining wthin ten days
after the date of the issuance of this Qder or to commence negotiations
wthin five days after Respondent's notice to the UFWof its desire to
bargai n; or (4) the subsequent failure of the UFWto neet and bargai n
collectively in good faith wth Respondent. In no event shall the back pay
award for any enpl oyee exceed the | esser of either: (a) paynent for the
period necessary for the enpl oyee to obtain alternate equival ent enpl oynent ;
or (b) the anount the enpl oyee recei ved i n wages from Respondent in the season
I medi atel y precedi ng January 1, 1982, plus interest thereon, conputed in

accordance wth the Board's Decision and OQder in Lu-Bte Farns,

Inc. (1982) 8 ALRB No. 55. The Regional Drector shall identify and determne
the duration of the aforesai d season. 33/ The fol |l ow ng enpl oyee

classifications, laid off as of January 1, 1982, are to be

33. Nbt enough data exists inthis record to determne the
appropriate period to limt respondent’'s back pay liability. Recently, in
P oneer Nursery (1983) 9 ALRB Nb. 44, the Board left to the conpliance phase
the issue of respondent’'s past practice re;: work patterns to det ermne who
woul d have been enpl oyed absent unl awful discrimnation and thus who woul d
share in the renedy. Asimlar situation is presented here.
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included in the renedy: (1) nine irrigators; (2) three tractor drivers;
and (3) nenbers of the "bus crew fornerly under the supervision of forenman
Raynundo Gonez.

(c) Preserve and, upon request, nake available to this Board or
Its agents, for examnation, photocopying, and ot herw se copying, all payroll
records, social security paynent records, tine cards, personnel records and
reports, and all other records relevant and necessary to a determnation, by
the Regional Orector, of the nakewhol e and backpay amounts, and interest, due
under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into all appropriate |anguages,
reproduce sufficient copies in each |anguage for the purposes set forth
herei nafter.

(e) Ml copies of the attached Notice, in all
appropriate languages, wthin 30 days after the date of issuance of this
Qder, to all enployees enployed by Respondent any tine during the period
fromJuly 1, 1981 to January 1, 1982.

(f) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply wth this Oder, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

(g0 Provide a copy of the attached Notice to each
agricul tural enployee hired during the 12 nonth period fol |l ow ng the
resunption of its agricultural operations.

(h) Arrange for a representative of Respondent or a
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Board agent to distribute and read the attached Notice, in all appropriate

| anguages to Respondent' s assenbl ed enpl oyees on conpany tine and property at
tine(s) and pl ace(s) to be determned by the Regional Drector. Follow ng any
such readi ng, the Board agent shall be given an opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice or their rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(i) Notify the Regional Drector inwiting, wthin 30 days after
resuming agricultural operations, of what steps Respondent has taken to conply
wth this Oder, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

I T1S FURTHER recomended that the certification of the (JFW as the
excl usi ve col | ective bargai ning representative of all of Respondent's
agricultural enpl oyees, be extended for a period of one year fromthe date,
follow ng the i ssuance of a final order herein, on which Respondent commences
to bargain in good faith wth the UFW
DATED  Septenber 30, 1983

Admi7ti e Law Jud
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro Regional CGfice
of the Agricultural Labor Relations Board (ALRB or Board) by the Lhited Farm
VWrkers of Anerica, AFL-A O (UFN), the certified bargai ning representative of
our enpl oyees, the General (ounsel of the ALRB issued a conpl alnt which

all eged that we, Adanmek and Dessert, Inc., had violated the law After all
parties had an opportunity to present evidence, the Board found that we
violated the law by not bargaining in good faith wth the UFWand especi al | y
by not bargaining wth the UFWover the effects to the workers of our reducing
the size of our farmng operati ons.

The Board has told us to post and publish this Notice. Ve wll do what the
Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in CGalifornia these rights:

To organi ze your sel ves;

To form join, and hel p uni ons;

To vote in a secret ballot election to deci de whether you want a union to
represent you;

To bargain w th your enpl oyer about your wages and wor ki ng

condi t1ons through a uni on chosen by a majority of the enpl oyees and
certified by the Board,

5. To act together with other workers to held and protect one anot her; and
6. To decide not to do any of these things.

A~ wphe

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing any of the things |isted above.

Especi al | y:

VEE WLL neet and bargain in good faith wth the URN for the purpose of
negotiating a contract covering your wages, hours and worki ng conditions.

VEE WLL particularly neet and bargain in good faith wth the uw
about the effects on forner enpl oyees of our decision to discontinue
part of our business operations.

VE WLL pay to each of the enpl oyees pernanently laid off on January
7, 1982, a sumto reinburse themfor our failure to bargai n about



the effects to close part of our business.
ADAMEK AND DESSERT, | NC

(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this Nbotice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 319 Véternan Avenue, H GCentro, CGalifornia 92243. The

t el ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOT REMOVE CR MUTI LATE




= U:.‘?" UNITED FARM WORKERS of AMIERICA ATL-CIO
.‘.'. D.O. Box 1%40, Calexico, On 92231
{714y 337-8270

WlliamF. Mcklin April 29, 1982
Baing, Krk, & Johnson

636 Sate Sreet;

B Centro, Ca. 92243

Re: Adanek and Dessert, Inc. Negotiations

Dear Sr:

Pursuant to & union representation, election conducted anong your enpl oyees
on Decenber 15, 1980, and a subsequent certification of our union as

excl usi ve bargaining agent by the Galifornia Agricultural Labor- Rel ations
Board Certification No. 80-RGI-EC we are requesting a negotiai ons neeting
w th your conpany.

It is our hope that negotiations proceed smoothly and expeditiously. It is
inportant that we recei ve and have the opportunity to reviewthe infornation
requested in the encl osures wthin the next two weeks. V¢ additionally
reguest that you | ee us know what |and you operated on by acres and by

| ocation each year for the years 1979, 1980, 1981, and 1932, and what the
Conpany' s projections are for 1983. A so pl ease i nfformus what | eases you
have or had by acres and wth whomfor the years 1978, 1979, 1980, 1981, and
1982 and the disposition of any | eases you no | onger have and who now | eases
or in sone other manner operates on that land. Production of this infornmation
is to our nutual benefit and basic to the union's ability to advance
reasonabl e and substantive negoti ati on proposal s

Encl osed you wll find our first collective bargai ning proposal. Additional
proposal s, including wages, w Il be advanced pendi ng recei pt of information
fromyou and bargai ni ng between the parti es.

M ease advise ne of dates acceptable for our first negotiations 1 can be
reached at the address and phone nunber on the |etterhead above or at 805-822-
5571. |If you have any questions, please do not hesitate todcall or wite.

Respect ful |y,
@M "}ﬂq ?ﬁ*‘—«.JM

Lavia m nartinez
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< rfn:_n_f . July 12, 18g2
M. Jesus M || egas
Lhited Farm Wrkers' Representative
P. 0. Box 1940
Cal exi co, CGalifornia 92230
Re: Adanek & Dessert, Inc.,
Case No. 82-CE137-EC
Dear M. M| ages:
| have just received a copy of the above stated charge. | have

careful ly reviewed the facts surroundi ng the el ecti on whi ch was
conducted at Adanek & Dessert, Inc. If you wll renenber, that was
referred to as Case No. 80-RGI-EC The conpany diligently filed
Exceptions to the el ection process. Those Exceptions were based
essentially on the claimthat, (1) the el ection was not held during the
peak enpl oynent period end therefore was untinely, (2) conduct

surroundi ng the el ection polling place would not allow for & free and
unfettered selection of collective bargai ning representative, and (3)
the Uhion's policy which was originated and i npl enented by M. Gscar
Mbndragon of hone visitations was intimdating and coercive and af f ect ed
the results of the el ection.

Initially the ALRB dismssed all the Exceptions and deni ed
the enpl oyer the opportunity to have a hearing. Uon a request for
review the ALRB conducted a hearing on the third issue i.e. the hone
visitation policy as coordinated by M. Mndragon. The Gonpany is of
the belief that the totality of the circunstances surroundi ng the
el ection negated the enpl oyees of Adanek & Dessert, Inc. fromfreely
choosi ng whether or not they wanted to be represented by your Uhion.

M ease note, that the election results were very close. Therefore,
Adanmek & Dessert, Inc. cheeses to test the certification of your Uhion
by the Agricultural Labor Rel ations Board.

The only neans allowed by law for testing certificationis for the
Gonpany to refuse to bargain wth your Uhion. At

EXHBIT B



Page Two

such tinme as the ALRB rules that such a refusal has taken place, the enpl oyer
is then entitled to have the Galifornia Court of Appeal s reviewthe issue.
Therefore, please accept this comunication as the Conpany' s expression of its
desire to "technically refuse to bargain” in order to test the certification
inthe Galifornia Gourt of Appeal s.

The Gonpany woul d |ike to have this matter resol ved as soon as
possible, as | amsure the enpl oyees would too. In the furtherance of that
desire, we are nore than wlling to immedi ately stipulate the rel event facts
and have this natter heard as soon as possi bl e before an Admnistrative Law
Judge. The sooner that this matter is resol ved, the sooner the Gonpany and
the enpl oyees w || have sone sense of “certainity” enanate fromthe process.

If you nave any questions or if |I can be of any further assistance
to you, please do not hesitate to contact ne at your conveni ence .

S ncerel vy,

N A

i

WIlliamF. Macklin
EWNG KIRK & JOHNSON
A Prof essional Law corporation

WM sg
ac Adanek & Dessert
UFW—- Keene, CA Gfice
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