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DEQ S AN AND CRDER
n July 29, 1983, Admnistrative Law Judge (ALJ) Robert Le Prohn

i ssued the attached Decision in this proceeding. Thereafter, Respondent,

General Qounsel, and the Charging Party, Whited FarmVWrkers of Anerica, AFL-

AO (WWor Whion), each tinely filed exceptions and a supporting bri ef.
Pursuant to the provisions of Labor Gode section 114631

the Agricultural Labor Relations Board (Board) has delegated its authority

inthis natter to a three-nenber panel.—Z

The Board has considered the record and the attached Decision in

light of the exceptions and briefs and has deci ded to
LITETTETTETTTT]
LITETTETTETTTT]

v Al section references herein are to the Galiforni a Labor Gode unl ess

ot herw se speci fi ed.

2 (hai r per son Janes- Massengal e and Menber Carrillo did not
participate in the consideration of this case.



affirmthe rulings, findi ngs,g’/ and concl usi ons‘—” of the ALJ as nodified
herein and to adopt his recommended Order as nodified herein.

Anal ysis of Alleged Bad Faith

The ALJ concl uded that Respondent viol ated Labor Code section
1153(e), which requires enpl oyers "to bargain collectively in good faith wth
| abor organi zations certified [as representatives of their enpl oyees]."
Section 1155.2(a) defines bargaining collectively in good faith as:

... the perfornmance of the nutual obligation of the agricultural
enpl oyer and the representative of the agricultural enpl oyees to
neet at reasonable tines and confer in good faith wth respect to
wages, hours, and

& V¢ affirmthe ALJ's findings that discrimnatees Marcos Ji nenez, Enrique

Castel | anos, and Quadal upe Gontreras were not rehired by Respondent for

| egi ti mat e busi ness reasons. However, we do not adopt the ALJ' s | egal

anal ysi s regarding the burden of proof in "dual notive" cases. (onsistent
wth NLRB v. Transportation Managenent Corp. (1983) 459 U S 1014 [113 LRRM
2858], we hold that, once General (Qounsel nakes out a prina facie case, the
burden shifts to the Respondent to show by a preponderance of the evi dence
that the sane acti on woul d have been taken agai nst the enpl oyee even absent
the enpl oyee's protected activity. (See Royal Packing Go. (1982) 8 ALRB Nb.
74.)

4 V¢ reject the ALJ's concl usions that Respondent did not violate the Act
by denyi ng the UPWrepresentatives access on August 19 and 21, 1981. The WW
was entitled to take post-certification access under the authority of our
Decision in Q P. Mirphy Produce ., Inc. (1978) 4 ALRB No. 106, and the
order of the Kern Gounty Superior Gourt, dated August 20, 1981. In our view
the burden was on Respondent to prove, as a defense, that the particul ar
access taken on those days was unreasonabl e or in excess of the court's order.
Snceit is unclear that the access taken was either unreasonabl e or
excessive, we find that Respondent's interference wth URWaccess vi ol at ed
section Hb3(a). In viewof the difficulty experienced by the UFW
representatives in taking effective access, the size of Respondent's
operations and | and hol dings, and Respondent's |ong history of denying the UFW
access (see cases cited belowat p. 6), we find that expanded access is an
appropriate renedy in the instant case. (See Jasmne M neyards, Inc. v.
Agricultural Labor Relations Bd. (1980) 113 Cal . App. 3d 968, 978 [170 Cal .

Rotr. 510].)
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other terns and conditions of enploynent, or the negotiation of an
agreenent, or any questions arising thereunder, and the execution of
awitten contract incorporating any agreenent reached if requested
by either party, but such obligation does not conpel either party to
agree to a proposal or require the maki ng of a concessi on.
The basic principles we nust apply in refusal -to-bargain cases are set forth
at sone length in our Decisions in Q P. Mirrphy Produce ., Inc. (1979) 5
ALRB No. 63, reviewden. by G. App., 1st Ost., Dv. 4 (Nov. 10, 1980), hg.
den. (-Dec. 10, 1980) and Montebell o Rose, Inc./M. Arbor Nurseries, Inc.

(1979) 5 ALRB No. 64, affd. 119 Gal . App.3d 1. As those cases indicate, the

essential question we nust answer is whether Respondent undertook negoti ations
wth "a bona fide intent to reach an agreenent if agreenment [was] possible.'
(Atlas MIIs (1937) 3 NLRB 10, 1 LRRM60.) To nake this determnation, we
nust examne the totality of Respondent's conduct, both at and away fromthe
bargai ni ng tabl e, to discover whether Respondent discharged its statutory
"obligation ... to participate actively in the deliberations so as to indicate
a present intention to find a basis for agreenent."§/ (Gox, The Duty to Bargain
in Good Faith,

E agree wth the ALJ's statenment that, once a lengthy period of bad faith
has been proved, only a significant break wth the past course of conduct wll
persuade the Board that the respondent began hard bargaining in good faith.
(See MFarl and Rose Production (1980) 6 ALRB No. 18, review den. by Q. App.,
5th Ost. (April 26, 1982), hg. den. (June 16, 1982).) That principle is not
applicable in this case, however, since Respondent's conduct after Decenber
28, 1979, consistently indicates bad faith wth no "eleventh hour” burst of
apparent hard bargaining. ntrary to Menber MCarthy's assertion, we are not
finding that Andrews was engaged in surface bargai ning prior to Decenber 28,
1979. In fact, we have found that Andrews did not engage in surface
bargai ning until Decenber 28, 1979, and continuing thereafter wth no
significant change in negotiation posture on the record of this case.
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(1958) 71 Harv.L.Rev. 1401, 1413; NLRB v. Sevenson Brick & B ock (. (4th
dr. 1968) 393 F.2d 234 [68 LRRM 2086]; MIlgo Indus. , Inc. (1977) 229 NLRB 25

[96. LRRM 1347].) In naking this determnation, the Board nust eval uate all of
Respondent ' s conduct, including any history of anti-union aninus. The Board
nmay not focus on the negotiations in isolation fromRespondent's overal l
attitude toward the Union and the concept of collective bargaini ng.

(Local 833, UAWAFL-A O (Kohler Gonpany) v. NLRB (D C dr. 1962)

300 F.2d 699 [49 LRRVI 2485]; Inperial Mchine Gorp. (1958) 121 NLRB 621 [42
LRRVI 1406] . )

Based on our reviewof the totality of the circunstances, we agree
wth the ALJ's finding that the UPWwas not sufficiently serious about
concl uding an agreenent, prior to Novenber 1979, to test Respondent's good
faith. (Bruce Church, Inc. (1983) 9 ALRB No. 74; Tines Publishi ng Gonpany
(1974) 72 NLRB 676, 683 [19 LRRM1199].) V¢ also agree with the ALJ's finding

that, as of Respondent’'s unlawful unilateral change i n wage rates on Decenber
28, 1979, Respondent did not intend to reach agreenent wth the UFW n the
contrary, we find that Respondent engaged in a "sophisticated pretense in the
formof apparent bargai ning” that does not satisfy Respondent’'s statutory duty

to bargain in good faith. (Mntebello Rose, Inc./M. Arbor Nurseries, Inc.,

supra, 5 ARB No. 64 at p. 7; Gontinental |nsurance Conpany v. NLRB (2nd Qrr.
1974) 495 F. 2d 44 [86 LRRM 2003].)

Wil e we adopt the ALJ's analysis, we also find that Respondent
furthered its effort to engage in fruitless surface bargaining by failing to

neet or to provide a negotiator at reasonabl e
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tines and pl aces.§/ (See McFarland Rose Production, supra, 6 ALRB No. 18; NLRB

v. MIgo Indus., Inc., supra, 229 NLRB 25.) A though there were peri ods,

such as April 8 to July 7, 1981, when Respondent was regul arly represented by
an attorney/ negotiator and a conpany principal, |long periods passed during
1980 and early 1981 when Respondent's attorney/ negotiator was unavail abl e for
neetings. A ven the UFWs need to assenbl e its enpl oyee bargai ning coomttee
and TomNassif's awareness of Ann Smth's other concurrent negotiations, we do
not find Nassif's occasional offer to negotiate the next working day to be a
good faith effort to neet wth the Lhion. It is not sufficient for Respondent
to argue that its negotiator had other matters of higher priority to attend.

If Nassif was unavailable for a long period of tine, then it was Respondent's
responsibility to find another, nore available, negotiator. (lbid; Q P.

Mirphy Produce Go., supra, 5 ALRB Nb. 63.) Further, these long gaps in the

bar gai ni ng often occurred at poi nts when Respondent was supposed to be
caucusi ng to consi der a significant new proposal by the Lhion. For

approxi mately five nonths in late 1980 and early 1981, Nassif was unable to
say what his principal's position was, indicating that Don Andrews sinply had
not yet thought about the issue. Such unreasonabl e delay in submtting a

response or counterproposal shows a | ack of good faith. (Mntebell o Rose,

Inc./M. Arbor Nurseries, Inc., supra, 5 ALRB No. 64.)

Finally, while the ALJ noted Respondent's m sconduct away

6/ . . .

= It also appears that Respondent's negotiator engaged in sone artful gane-
playing wth the Uhion by repeatedly suggesting neeting dates that were known
to be unavail able to the Uhion negotiator.
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fromthe table, such as unilateral wage changes and access deni al s, Respondent
al so has a history of anti-UPWani nus goi ng back to Novenber 1975, when it
favored the Teansters over the UFWin an early election. (SamAndrews' Sons

(1977) 3 ALRB No. 45, reviewden. by G.App., 2nd Ost., Ov. 1 (Nov. 14,

1984).) During that first organi zational period, Respondent unlawfully fired
eight UFWactivists, denoted the UFWs el ecti on observer, denied UFWorgan-
lzers field and | abor canp access, canpai gned for the Teansters, and engaged
In various acts of interrogation, surveillance, and intimdation of UFW
supporters.

Despite all that unlawful activity in 1975, the UFWwon a rerun
election in July 1977 (wthout the Teansters) by a vote of 456 to 98 for no-
union. (SamAndrews’ Sons (1978) 4 ALRB No. 59.) Immedi ately fol |l ow ng t hat

el ecti on, Respondent assigned nore onerous work to one UFWacti vi st, suspended

anot her, denoted a third, and refused to recall two nore. (Sam Andrews' Sons

(1979) 5 ALRB No. 38.) Respondent has al so coomtted such subsequent

violations as the refusal to rehire a UFWactivist in April 1979 (Sam Andrews'

Sons (1980) 6 ALRB No. 44); refusal to rehire the sane activist in July 1981,
plus harassnent of that activist by engaging in a hi gh-speed car chase (Sam

Andrews' Sons (1982) 8 ALRB Nb. 69); denial of |abor canp access to UFW

organi zers (SamAndrews' Sons (1982) 8 ALRB No. 87); threateni ng enpl oyees

wth job loss in Qctober 1979; and m scel | aneous unil ateral changes w t hout

bar gai ni ng (Sam Andrews' Sons (1983) 9 ALRB No. 24). Such a history of anti -

UFWani nus rei nforces our concl usion that Andrews | acked genuine desire to

bargai n and reach an agreenent wth that
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organi zation. (lnperial Mchine Gorp. (1958) 121 NLRB 621 [42 LRRM 1406] .)

Based on the foregoing anal ysis and the anal ysis of the ALJ that is
consistent wth the foregoing, we find that fromDecenber 28, 1979, until My
5, 1982, the date of the close of the hearing in this natter, Respondent
refused and failed to bargain in good faith wth the UFWand t hereby vi ol at ed
Labor Gode section 1153(e) and (a).

RER

By authority of Labor (ode section 1150.3, the
Agricul tural Labor Relations Board (Board) hereby orders that Respondent,

Sam Andrews' Sons, its officers, agents, successors, and assigns, shall:

1. Gease and desist from

(a) Failing or refusing to bargain collectively in good
faith wth the Uhited FarmVWrkers of America, AFL-A O (URWor Uhion), the
certified collective bargaining representative of its agricultural
enpl oyees.

(b) Maki ng crop deci si ons whi ch have as their object
retaliation for engaging in union or protected concerted activities.

(c) Instituting unilateral changes wth respect to
its enpl oyees’ wages wthout first notifying the UPWand affordi ng the UFW as
the certified collective bargaining representative of Respondent's
agricul tural enpl oyees, a reasonabl e opportunity to neet and bargain wth
Respondent as to such proposed changes.

(d) Engaging in surveillance of union organizers and workers

during lunch break union neetings or creating the inpression
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it is engaged in such surveill ance.

(e) Denying UFWrepresentatives reasonabl e post -
certification access.

(f) In any like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Agricultural Labor Relations Act
(Act).

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Rescind, upon request of the UFW the certified bargai ni ng
representative of Respondent's agricultural enpl oyees, the wage increases
given in June 1980, Cctober 1980, and Septenber 1981.

(b) Uoon request, neet and bargain collectively in good faith
wth the UFW as the exclusive certified collective bargai ning representative
of its agricultural enpl oyees, and if agreenent is reached, enbody such
agreenent in a signed contract.

(c) Make whole its agricultural enpl oyees for all |osses of
pay and ot her economc | osses they have suffered as a result of Respondent's
refusal to bargain and by its failure to bargain in good faith for the period
fromDecenber 28, 1978, until My 5, 1982, and fromMy 6, 1982 and thereafter
until such tine as Respondent commences good faith bargaining wth the UFW
which leads to a contract or a bona fide inpasse; such anounts to be conput ed
i n accordance wth established Board precedents, plus interest; thereon,
conputed i n accordance with our Decision and Qder in Lu-Bte Farns, Inc.
(1982) 8 ALRB Nb. 55.

11 ARB Nb. 5



(d) NMake whole all agricultural enpl oyees who | ost work as a
result of Respondent's decision to discontinue its 1980 cantal oupe crop for
all economc |osses suffered by them such anounts to be conputed in
accordance wth established Board precedents, plus interest thereon, conputed

I n accordance wth our Decision and Oder in Lu-Ete Farns, Inc. (1982) 8 ALRB

No. 55 for the period fromfive days after the date of issuance of this
Decision and Qder until: (1) the date Respondent reaches an agreenent wth
the UFWregarding its decision; or (2) the date Respondent and the UFWreach a
bona fide inpasse; or (3) the failure of the UPWto request bargai ni ng about
the decision wthin five days after the date of issuance of this Oder or to
commence negotiations wthin five days after Respondent's notice to the UFWof
its desire to so bargain; or (4) the subsequent failure of the UFWto neet and
bargai n in good faith wth Respondent about the matter.

(e) Permt UFWrepresentatives to neet and talk with
Respondent' s agricul tural enpl oyees on the property or premses where they are
enpl oyed at tines agreed to by Respondent and the UFW and in the absence of
such an agreenent, during the tine when said enpl oyees take their |unch break
and during the periods one hour prior to the conmencenent of work and one hour
after the conpl etion of work, for purposes related to the UFWs responsi bi -
lities as exclusive bargai ning representative. Four representatives for each
crew enpl oyed shall be permtted to exercise access rights, provided that if
there are nore than 30 enpl oyees in a crew there may be two additi onal
representatives for every 15 additional enpl oyees. The Uhion shall, before

taki ng access, provide
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Respondent with infornmation as to the nunber and nanes of the
representatives who wll be taking access, and the tinmes and | ocations
of the intended access.

(f) Preserve and, upon request, nake available to
this Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary to
a determnation, by the Regional Drector, of the nakewhol e period and the
anounts of nakewhol e and interest due under the terns of this Qder.

(g0 Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(h) Provide a copy of the attached Notice, in all’
appropri ate | anguages, to each enpl oyee hired by Respondent during the twel ve
nonth period followng the date of issuance of this Qder.

(i) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
subsequent to Decenber 28, 1978, until such tinme as Respondent commences good
faith bargaining wth the URWwhich | eads to a contract or a bona fide
| npasse.

(j) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days, the

period(s) and place(s) of posting to be determned by

10
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the Regional Director, and exercise due care to repl ace any Notice whi ch has
been al tered, defaced, covered or renoved.

(k) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tinme and property
at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice or their rights under the Act. The Regi onal
Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(1) Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: March 5, 1985

JEROME R WALD E Menber

PATR CK W HENNLNG  Menber

11
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MEMBER MECARTHY, di ssenti ng:

| disagree with the najority's treatnent of the good faith
bargai ning i ssue for several reasons. Frst, in affirmng the ALJ's Deci sion,
the majority relies upon an erroneously founded eval uati on of Respondent's
bar gai ni ng conduct. Second, as stated in ny dissenting opinion in the
previous SamAndrews case, 9 ALRB No. 24, | find that a legitinate inpasse in
the negotiations did exist when decl ared on Decenber 28, 1979, and therefore,
| woul d conclude that nuch of Respondent’'s unilateral action after that date
was perfectly lawful and not indicative of surface bargaining. Finally, | find
that Respondent’'s overal|l conduct was nore indicative of a good faith attenpt
to reach accord with the Lhion than it was of any effort to thwart
negoti ati ons.
APPLI CATI ON CF | MPRCPER STANDARD

Because of the ALJ's msreading of 9 ALRB No. 24, Respondent was

placed in the position of having to denonstrate that it was not engaged in

a continuation of prior surface
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bargai ning. The ALJ apparently read 9 ALRB No. 24 as hol di ng t hat

Respondent' s unilateral actions, found by the Board to be in violation of
section 1153(e) of the Act, constituted surface bargaining. In actuality the
Board had drawn no such concl usion wth respect to the conduct addressed in 9
ALRB No. 24; it nerely found Respondent's actions to be independent per se
viol ati ons of section 1153(e). Mreover, the Board there took note of the
"conpl ete di scussion" of the ensui ng phase of negotiations (January 24, 1980,

to Cctober 1980) which appears in SamAndrews' Sons (1982) 8 ALRB No. 64. In

that earlier case, the Board had ruled that there were "too few circunst ances
to support such a finding [of bad faith bargaining].” (8 ALRB No. 64 at p.
9.) In fact, until the decision in this case, Respondent had never been found
to have engaged in bad faith bargaining. Thus, in no way can it be said that
Respondent began the conduct here in question while bearing the stigna of a
party that was seeking to avoi d agreenent.

The ALJ conpounded his error by requiring Respondent to overcone a
presunption that the conduct in this case was a continuation of the prior
"surface bargaining." (ALD p. 157.) Application of this erroneous standard
fromthe outset cannot hel p but have tainted the ALJ's entire anal ysis of

Respondent ' s conduct.y Wth a few enbel | i shnents, the najority has adopt ed

v The conpl exion of the ALJ's anal ysis changed dranatical ly at the point
where he assunes the Board to have found Respondent to be engaged i n surface
bargai ning. Just prior to that, he had cited a nunber of acts by Respondent
that he acknow edges as being indicative of a desire to reach a contract.
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that anal ysis. Those enbel |ishnments, including a recitation of every
unfair |abor practice commtted by Respondent over the | ast ten years,
whet her related to bargaining or not, nerely reflect the basi c weakness of
t he case agai nst Fiespondent.—Z Wen viewed in the absence of the

prej udi cial standard enpl oyed by the ALJ, Respondent's conduct is seen
sinply as hard bargai ni ng.

NATURE OF THE EMPLOYER S BARGAI N NG GONDUCT

Respondent nade it clear fromthe outset that, for various reasons
which it explained to the Uhion, certai n provisions of the precedent-
shattering SunHarvest agreenent were unacceptabl e and that the terns of any
contract it signed had to be nore favorabl e than those of SunHarvest. This
was sinply a forthright statement of a position it was entitled to take.gl
Li kew se, al though naking a contract very difficult to achi eve under the
ci rcunstances, the Lhion was entitled to cling to its position, which was that
it woul d not bargain down froman al ready negoti ated agreenent (Sunl-arvest).ﬂ/
(See NLRB v. Hernman Sausage Go. (5th dr. 1960) 275 F. 2d 229, 231 [45 LRRV

2829] .)

For each of the issues raised by the Unhion, Respondent

2 It should be noted that during this 10-year period, over 50
of the charges that were filed agai nst Respondent were ultinatel y di smssed.

¥ Respondent' s position was not in effect a precondition to bargai ning

because it did not forecl ose other viable approaches to a contract, such as a
bl end of certain SunHarvest provisions wth other terns geared to Respondent's
particul ar situation.

4 Respondent had reason to believe that the Uhion mght accept a contract
| ess favorabl e than SunHarvest because, unlike other SunHarvest signators,
Respondent grew substantially nore than just vegetabl es and the Uhi on was not
I nsisting on SunHarvest for other types of growers (e.g., grape growers).

14.
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set forth its position and provided a supporting rationale. A conplete

pi cture of where Respondent stood was evident at an early point in the

negoti ations and the Lhion was specifically told that Respondent had little
roomfor further novenent. Nevertheless, the Uhion continued to act as if it
expect ed Respondent to nake maj or concessions, apparent!ly hopi ng that

occasi onal novenent on its part woul d cause Respondent to acqui esce.

Respondent had, fromearly on in the- negotiations, offered terns
that were renmarkably substantial. Many of the provisions of the naster
agreenent whi ch preceded SunHarvest were accepted by Respondent. After
SunHarvest was i nked, Respondent proposed adoption of the wage rates contai ned
therein for all its workers except those involved i n non- SunHarvest types of
work (i.e. , flat crop production; later reduced to just cotton production).
Respondent al so agreed to the trust fund proposals (RFK, MK and Juan de | a
Quz) that had often proved to be serious bones of contention between the
Lhion and other growers. Neither did Respondent cavil wth respect to either
a union security clause or a non-discrimnatory hiring provision that appeared
in other UFWcontracts. Mreover, Respondent's negotiator displayed a
wllingness to neet for negotiations regularly, and even on an accel erated
basis if that woul d be hel pful in producing an agreenent. For all that
appears, the Uhion could easily have obtained a contract but for its decision

not to accede to Respondent's firmposition on certain i ssues.
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TREATMENT CF | MPASSE

As previously indicated, the ALJ relied heavily on the Board' s
findings in 9 ALRB No. 24 that the inpasse decl ared by Respondent in Decenber
1979 was not valid and that the subsequent unilateral wage increase in January
1980 was a viol ation of section 1153(e). He regarded those acts as having
pl aced Respondent in an initial posture of surface bargai ning and t hat
Respondent ' s conduct in the instant case evidenced a continuation of that bad
faith posture.

Further unilateral wage changes by Respondent played an i nportant
part in the ALJ's conclusion that Respondent's posture renai ned unchanged.
During the year that foll oned the declaration of inpasse and the January 1980
wage hi ke for certain | ettuce harvesters, Respondent inplenented two nore wage
i ncreases after notice to the Lhion--one in June 1980, affecting | ettuce and
wat er nel on harvesters, and one in Qctober 1980, affecting all renai ning
classifications. Al three of these increases were within the paraneters of
Respondent ' s Novenber 1979 proposal at the bargaining table. Thus, if the
Decenber 1979 decl aration of inpasse was valid, all of the 1980 wage changes
were lawful and could not serve, as they did for the ALJ, as evi dence of bad
fai th bargai ni ng.

Inny Dssent in 9 ALRB No. 24, | argued that the
Decenber 1979 decl aration of inpasse was indeed valid, citing the sane

reasoning that | used in ny Ossent in Admral Packing GConpany, et al. (1981)

7 ALRB Nbo. 43: An inpasse nay be said to exist where the parties, although
havi ng roomfor novenent on certain issues, are deadl ocked on one critical

i ssue and further discussion in
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the areas where novenent can take place are not apt to break the
deadl ock. (See NL.RB v. Tonto GCommuni cations, |Inc.

(9th dr. 1978) 567 F.2d 871, 888 [97 LRRM 2660]; Anerican Fed.

of Television & Radio Artists v. NNRB (D C dr. 1968) 395 F. 2d 622
[67 LRRM 3032].)

n review before the Fourth Dstrict Gourt of Appeals in Carl
Joseph Maggio, Inc. v. ALRB (Apr. 1984) 154 Cal . App. 3d 40, the Board's Admral

Packi ng Deci sion was overturned. The court reached the fol |l ow ng concl usi on
wWth respect to the i ssue of whether the declared i npasse was | egitinate:

V¢ conclude the failure to negotiate the I ess inportant issues

does not preclude a finding there was an i npasse when this single

I ssue of economcs was the real cause of a stal emate. (154

CGal . App. 3d at 59.)
Smlarly, in 9 AARB No. 24, the wage rate i ssue was the naj or obstacl e that
was keeping the parties apart. The Uhion had refused to accept any change in
its wage proposal (which called for increases of thirty-cents per hour above
the recently signed SunHarvest contract, plus a cost-of-living all onance),
whi | e the enpl oyer, who wanted to go no higher than the SunHarvest rates, was
insisting on a wage differential for flat crop production, a concept to which
the Lhion was "unalterably opposed.” The ALJ in the instant case noted that
the Board in 9 ALRB No. 24 had recogni zed that "Inpasse nay be reached as to
certain crucial issues, while agreenent is still possible in other areas,"” but
also that the Board had limted application of that doctrine to inpasse
situations which "centered on a nmatter of principle" rather than the economc

cost of the contract.
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The court's decision in Maggi o nakes it clear that an inpasse can

center on the single issue of economcs, matters of "principle" being beside
the point. Had the ALJ had the benefit of that holding at the tine he wote
hi s deci si on, he woul d have been conpel | ed to begin his analysis wth the
parties being at inpasse rather than Respondent being in an initial posture of
bad faith. He would al so have had to conclude that at |east three of the
unilateral increases that forma nmaj or underpi nning of his decision were in
fact lawful and not at all indicative of bad faith. The Board coul d have
taken this opportunity to rectify its prior erroneous ruling, but instead it
has reaffirmed the exi stence of an invalid inpasse and has approved the ALJ' s
use of that finding as a springboard to an ultinate finding of surface

bar gai ni ng.

BV DENCE OF SURFACE BARGAINL NG TOTALI TY GF THE A ROUMBTANCES

Even wthout finding that the i npasse was valid, the Board di d not
have sufficient evidence to conclude that Respondent was engaged in surface
bargai ni ng. Those aspects of Respondent's conduct which the ALJ found to be
i ndicative of bad faith were: (1) declaration of inpasse in Decenber 1979,
followed by a unilateral wage increase (discussed supra); (2) delay in
providing information regarding the termnation of the 1980 nel on crop, (3)
uni | ateral changes in pay rates in June and Cctober 1980 (di scussed, supra)
and Septenber 1981; (4) unprepared negotiator in 1981; (5) m staken
subm ssi on and subsequent w thdrawal of proposals in March 1980; (6) failure
to cost out the UFWs economc proposal in May 1981; (7) failure to respond

W t h count er novenent
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upon easing of Lhion's position on My 5, 1981; and (8) proposal on July 1,
1981, that |abor contractor enpl oyees be excluded fromthe bargai ning unit.

Wth respect to item(2) above, there was no show ng by the General
Gounsel that the decision to termnate the nel on crop had any direct rel evance
to the issues that were then hol ding up conclusion of a collective bargai ning
agreenent. Pronpt conpliance wth the infornation request on this nmatter
woul d not have advanced negotiations. Mreover, as conceded by the ALJ, sone
of the Lthion's infornmati on requests were reveal ed as havi ng harassnent as
their objective. This fact coul d understandabl y have influenced Respondent's
reaction to information requests generally.

Goncerning item(3), Respondent had notified the Uhion of its plans
for a wage increase' in Septenber and offered to neet wth the Lhion to
negotiate the matter. As with prior wage changes during the course of
negotiations, the Lhion's position was that it woul d agree to no such changes
In the absence of total agreenent on a contract. It is difficult to see how
bad faith can be inferred froma situation where notice and opportunity to
bargain are given, but the Lhion rebuffs the offer because such response is
dictated by its own bargai ning strategy.

Iltem(4.) is another dubious ground for inferring bad faith. The
ALJ fails to take into account the fact that both sides changed negotiators in
1981 and that the new uni on negotiator, unlike his counterpart for the
enpl oyer, had done very little to famliarize hinself wth the bargai ni ng

history of the parties.
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This | ack of preparedness on the part of the union negotiator resulted in an
undue consunption of tinme. A though Respondent’'s negotiator can be faulted
for not nmaking sure that conpany principal s who were present provided a
response to the occasi onal question he could not answer, this shortcom ng
bears no indicia of any conscious effort to sl owdown or thwart negotiati ons.

Iltem(5) was dealt wth in an earlier SamAndrews case, 8 ALRB Nb.
64. Wile found to be the result of negligence and to constitute sone
evidence of a lack of good faith, it was not deened to be part of an overall
schene of bad faith. As pointed out in ny footnote di ssent at pages 8-9 of 8
ALRB Nb. 64, an inference of illicit notive should not autonatically be drawn
froma mstake in col |l ective bargai ning when, as is the case here, one coul d
expect a simlar mstake to occur just as easily in other business contexts.
There is nothing to indicate that, infailing to notice a transcription error
which ultinately resulted in having to wthdraw a proposal, Respondent was
exercising a |l esser standard of care than it woul d have in connection wth any
of its other inportant business affairs.

Iltem(6) is an exanpl e of taking issue wth an enpl oyer's refusal
to engage in a neani ngl ess exerci se. Respondent had already indicated that it
was unw | ling to go beyond the SunHarvest wage rate. It is unclear to ne what
pur pose woul d have been served by costing out a proposal that called for an
i ncrease of 35 cents an hour over that rate, plus a cost of living all owance.
Had Respondent been pleading an inability to pay, the cost of the contract

woul d have becone rel evant and Respondent woul d have had

11 ARB No. 5 20



to denonstrate that it could not absorb the additional cost. But that was not
the case here.

The novenent by the Union referred to in Item(7) was not sonething
by whi ch Respondent’'s good faith could be tested. Frst of all, the offer was
not unconditional; it was made in "what if ..." terns and was the quid pro quo
for which the Union apparently expected Respondent to back down fromfirnty-
hel d positions on certain key issues such as subcontracting, paid
representatives, and cost-of-living all onance. Second, the ALJ touts the
significance of the cotton differential that the Uhion indicated it mght
agree to; but, because of the new SunHarvest rates that it woul d be applied
to, it was not, on a percentage basis, that nuch greater than the differential
whi ch obt ai ned under Respondent's ol d contract with the Teansters. Third,
Respondent provi ded a conpr ehensi ve response to the Unhion proposal, and, in so
doing, indicated where it did or did not have roomfor novenent. It was then
up to the Lhion to propose specific trade-offs that mght have seened feasibl e
at that point. For the ALJ to require nore of Respondent under these
circunstances is to require Respondent to nmake actual concessions, beyond
those it had already nade; the Act does not conpel the naki ng of concessions
and the Board is not permtted to sit in judgment of the substantive terns
of acontract. (H K Porter (.,Inc. v. NLRB (1970) 397 U S 99
[73 LRRM 2561] .)

Item(8) is given undue significance by the ALJ.
Respondent' s overriding concern in the area of subcontracting was that any

col | ective bargai ni ng agreenent should not overly restrict
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its ability to use subcontracting as it had in the past. This was a position
that had been established early in the negotiations when different negotiators
were present. In trying to nake subcontracting pal atable to the Uhion,
Respondent had al ways enphasi zed that enpl oyees brought in by | abor
contractors would still be covered by the col |l ective bargai ni ng agreenent, as
they were by |aw part of the bargaining unit. There is no reason to believe
that Respondent suddenly wanted to go beyond its previously stated position on
subcontracting and achieve a result (arbitrary exclusion of certain enpl oyees
fromthe bargaining unit) that woul d have been unl awful anyway. Both sides
di spl ayed confusion over this issue when the statenent was nmade. In view of
all the circunstances, the serious inport which the ALJ ascribes to the
statenent is not warranted.

The najority attenpts to bol ster the ALJ's Decision by faulting
Respondent for the failure of its negotiator to be conpletely avail abl e for
negotiations during certain segnents of the parties' three-year bargai ning
history. The ngjority neglects to nention that the availability probl emwas
created by the need for Respondent to defend itself in unfair |abor practice
proceedings initiated by the UPW(w th sone of the charges invol ving al | eged
bargai ning viol ati ons), that Respondent wanted bargai ning to proceed apace but
the Uhion would not agree to a continuance of the unfair |abor practice
hearing, and that the Uhion negotiator was hersel f unavailable for neetings to
asignificant degree. 1In addition, the najority seens to suggest that
Respondent was required to acconmodate the Uhion's scheduling and | ogi sti cal

probl ens, but
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that the Union was under no obligation to do |ikew se for the Respondent.
Respondent ' s negotiator frequently offered to neet on short notice, but the
najority scoffs at those of fers because they were inconvenient for the Uhion
and its representative. Qn the other hand, the nmajority expects Respondent to
change negotiators when the Lhion's insistence on a certain schedul e woul d
affect the availability of Respondent's representative.

The majority also faults Respondent for a five-nonth | apse in
negotiations fromlate 1980 through early 1981. Again the majority's
assessnent is one sided. Because of other involvenents, the Unhion's
negotiator allowed the negotiations to becone dornant, naki ng only occasi onal
infornmal inquiries that reveal ed no change i n Respondent’'s position. Wen a
formal inquiry was finally nade in March, Respondent replied with an
i ndication of the areas where sone novenent mght still be possi bl e.

Negoti ations then recommenced, but neither side was prepared to nove far
enough to satisfy the other. The hiatus, which had no apparent effect on the
course of negotiations, was no nore attributable to Respondent than it was to
t he Uhi on.

The ALJ's and the majority's inferences of bad faith are at best
extrenely strained. A proper assessnent of good faith requires that the
totality of the circunstances be considered. (Continental Insurance . v. N

L.LRB (2d Ar. 1974.) 495 F.2d 44, 48 [86 LRRVI2003].) To the extent that

any of Respondent's actions fall short of ideal bargaining conduct, they pal e
in significance when conpared to other actions by Respondent whi ch evince a

genui ne interest in reaching agreenent wth the Uhion (see di scussion,
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supra). The totality of circunstances al so entails a consideration of those
external factors which denonstrate that it was legitinate hard bargai ni ng,
rather than surface bargai ning, that was taking place. The ALJ and the
najority failed to give any weight to the fact that Respondent successfully
weat hered the Lhion's intermttent work stoppages in Qctober and Novenber of
1979 and the full-scale strike in July and August of 1981. Naturally, this
strengt hened Respondent's hand at the bargaining table since it showed that
the Lhion's economc weaponry woul d not be sufficient to produce capitul ation
toits denmands. Is it any wonder then that, having al ready nmade consi derabl e
novenent at the outset, Respondent saw little need to back down fromits early

posi ti ons?§/

The fact that negotiations dragged on intermnably was at |east as
much a result of the Lhion's failure to cone to grips wth the realities of
the situation as it was the result of any action or inaction on Respondent's
part.
QONOLUS ON

The majority arrives at its conclusion that Respondent was engaged
I n surface bargaining by foll ow ng a path whose steppi ng stones include an
erroneous standard, a failure to heed a key tenet of the | andmark Maggi o
Decision, a series of strained inferences, and a deficient viewof the
totality of circunstances. The majority's conclusion is therefore untenabl e

on both I egal and

o If an enpl oyer concludes that its bargai ning position has inproved as a

result of an economc strike, it may even wthdraw proposal s it has previously
nade to the union. (NLRBv. Alva Alien Industries, Inc. (8h dr. 1966) 369
F.2d 310, 318.)
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factual grounds. That portion of the conplaint alleging a refusal to bargain
in good faith shoul d have been di sm ssed.
Dated: March 5, 1985

JGN P. McCARTHY, Menber
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigatin char%es that were filed in the B Centro Regional Ufice,
the General Counsel of the Agricultural Labor Relations Board (Board) issued a
conpl aint which alleged that we have violated the law After a hearing at

whi ch each side had an opportunity to present evidence, the Board found t hat
we did violate the law by unilateral ly changi ng our enpl oyees' wages w t hout
notifying or offering the Lhited FarmVWrkers of Anerica, AFL-Q O (UFW a
chance to bargain, by discontinuing our 1980 Inperial Valley cantal oupe
operation in retaliation for workers' exercise of rights granted by section
1152 of the Act; and by engagi ng i n unl awful surveillance of enpl oyees and UFW
organi zers, and by denyi ng UFWrepresentatives access to our fields to talk to
enpl oyees. The Board has told us to post and publish this Notice. Ve wll do
what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in CGalifornia these rights:

1. To organi ze your sel ves;

2. To form join, or hel p unions;

3. To vote in secret ballot election to deci de whether you want a union to
represent you;

4. To bargain wth your enpl oyer about your wages and worki ng conditions
tﬂroggh S uni on chosen by a najority of the enployees and certified by
t he Board;

5. Todact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.
Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoi ng, any of the things |isted above.

VEE WLL NOT nake any change in your wages or working conditions wthout first
noti fying the UFWand gi ving thema chance to bargai n on your behal f about the
proposed changes.

VE WLL in the future bargain in good faith wth the UAWwth the intent and
purpose of reaching an agreenent. In addition, we wll reinburse all workers
who were enpl oyed at any tine during the period fromDecenber 28, 1978, to the
date we began to bargain in good faith for a contract for all |osses of pay
and ot her economc | osses they have sustained as the result of our refusal to
bargain wth the UFWplus interest.

VEE WLL NOT interfere wth the rights of our enployees to talk freely
and privately with representati ves of the UPWon our prem ses.
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VEE WLL NOT elimnate the production of any crops except for business
reasons, and we wll not fail or refuse to bargain wth the UPWregardi ng the

effects of such a decision upon bargai ning unit nenbers.
SAM ANDREVWE  SONS

By:

(Representative) (Titlhe)

|f you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations Board.
(ne office is located at 319-Véterman Avenue, B Centro, Galifornia 92243.

The tel ephone nunber is (714) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE
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CASE SUMVARY

Sam Andrews' Sons 11 ARB Nb. 5

(U 80- C& 143- EC
et al .

AJ DEQS N

The ALJ found that the Enpl oyer engaged i n unl awful surface bargai ni hg

begi nni ng on Decenber 28, 1979. The ALJ al so found that several unilateral
changes 1 n wage rates viol ated Labor Code section 1153(e) and that various
conpany proposal s or responses on certain issues, including the Gonpany' s
responses to the Uhnion's information requests, did not violate the Act. In
addition to the bargai ning questions, the ALJ found that Andrews di d not
unlawf ul |y discrimnate agai nst three specific enpl oyees and one entire crew
As to allegations of surveillance and unl awful access denials, the ALJ
recommended finding sone to be violations of the Act and di smssing ot hers.

BOARD DEAQ S ON

The najority adopted the ALJ's finding, conclusions, and recommended renedi es
wth the exception of two allegations regarding access denials. n those
allegations, the Board held that the denials were unlawful in that Andrews
failed to prove the access was excessive.

D SSENT

Board Menber John McCarthy dissented fromthe najority's treatnent of the
surface bargai ning i ssue for several reasons. The ALJ apparent|ly assuned from
an earlier case that Respondent was al ready engaged i n surface bargai ni ng at
the begi nning of the relevant bargaining period in this case. Mnber MCarthy
bel i eves that this erroneous assunption tainted the entirety of the ALJ's

anal ysis, an analysis which the magjority has adopted. He also believes that a
legitinate inpasse in negotiations did exist at the outset of this case and
that therefore nmuch of Respondent's subsequent unilateral action nust be
considered | awful and not Indicative of surface bargaining. Fnally, he
contends that Respondent's overall conduct was nore indicative of a good faith
attenpt to reach a contract wth the Union than it was of any effort to thwart
negoti ations. He woul d have dismssed that portion of the conplaint alleging
arefusal to bargain in good faith.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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STATEMENT G- THE CASE

Robert LeProhn, Admnistrative Law Judge: This case was heard before
ne for 23 days commenci ng Decenber 14, 1981 and concl uding My 5, 1982. As an
accommodation to the parties and their wtnesses, the hearing was held in
Del ano, H Centro, Salinas, Bakersfield and Los Angel es, California.

nh March 12, 1980, the Uhited FarmVWrkers filed and duly served the
charge in Case No. 80-CE143-EC It was the first of eighteen charges filed
agai nst Respondent which ultinately went to conpl aint and were consol i dat ed
for heari ng.y A Qonsol i dated Gonplaint in Cases No. 80-CE 143-EC 80- (& 232-EC
and 80- C& 250- EC i ssued on June 16, 1981. Respondent filed and duly served
its Answer on June 23, 1981. A Second (onsol i dated Conpl ai nt issued August 5,
1981, which consol i dated Cases No. 80- C& 251- EC and 80- C& 254- EC wi th t hose

cases covered by the initial conplaint.

1. The remaining charges were filed and duly served or. the
fol | ow ng dates:

Case Nunber Fled Served

80- (& 232- EC Sept enbber 4, 1980 Sept enber 1, 1980
80- C& 250- EC Novenber 18, 1980 Novenber 18, 1980
80- C& 251- EC Novenber 18, 1980 Novenber 18, 1980
80- C& 254- EC Novenber 21, 1980 Qct ober 21, 1980
81- C&59-EC June 10, 1981 June 10, 1981
81-C=144-D July 16, 1981 July 14, 1981
81-C=178-D August 27, 1981 August 27, 1981
81-C=191-D Sept enber 3, 1981 Sept enber 3, 1981
81-C=211-D I\/ag 9, 1980 May 5, 1980

81- (& 30- EC February 20, 1981 February 20, 1931
81-C=251-D Qctober 29, 1981 Qctober 29, 1981
81- & 253-D Cct ober 30, 1981 Qct ober 30, 1981
81-C& 257-D Novenber 5, 1981 Novenber 5, 1981
81- C& 266- D Novenber 19, 1981 Novenber 19, 1981
81- C& 269-D Novenber 27, 1981 Novenber 25, 1981
81-CE144-1-D Sept enber 3, 1981 Septenber 3, 1981



Respondent answered the Second (onsol i dated Conpl ai nt on August 10, 1981.
General Gounsel filed a Third Gonsol idated Conpl aint on August 20, 1981,
addi ng Gase No. 81-CE59-EC to those cases consolidated. O Septenber 4,
1981, a Frst Arended Gonsol i dated Gonpl ai nt issued whi ch added Case No. 81-
(E144-D to those charges al ready consolidated for hearing. A Second Anended
(onsol i dated Gonpl ai nt i ssued on Gctober 6, 1981, adding Cases No. 81-C&178-D
and 81-CE191-D to those previously consolidated. Respondent answered the
Second Anended Gonsol i dated Conpl ai nt on Cctober 19, 1981. The Third Amended
Gonsol i dated Gonpl aint filed Decenber 10, 1981, consolidated an additional
ni ne charges for hearing. 2 A Thi rd Anended Consol i dated Conpl ai nt i ssued
Decenber 21, 1981; this pleading brought together anendnents previously nade
into a single docunent and is the pl eadi ng upon whi ch the cases went to trial.
It will hereafter be referred to as the conplaint. Respondent answered the
conpl ai nt on Decenber 22, 1981.

The Whited FarmWrkers of Anerica (UFWor Uhion), as Charging Party,
noved to intervene in the proceedings. Its notion was granted.

Al parties were given full opportunity to participate in the
proceedi ngs, and all parties filed post-hearing briefs.

Uoon the entire record, including ny observation of the deneanor
of the wtnesses and after consideration of the briefs filed by the

parties, | nmake the follow ng:

2. The follow ng charges were added by the Third Amended
Qonsol i dated Gonpl ai nt:  80-C&211-EC 80-C&30-EC 81-C&251-D, 81-CE253-D
81- = 257-D, 81-CE266-D, 81- & 269-D and
81- & 144-1-D



FIND NG GF FACT AND GONCLUSI ONS OF LAW

. JIRSDCITN

Respondent admts it is an agricultural enpl oyer wthin the neaning
of Labor (ode section 1140.4(c) and further admts that Uhited FarmWrkers of
Arerica, AFL-A O (hereafter UFWor Lhion) is a | abor organi zation wthin the
neani ng of Labor Code section 1140. 4(f).§/

It is admtted that the UFWwas certified on August 21, 1978, as
t he excl usi ve bargai ning representative of Respondent's agricultural
enpl oyees and that the UFWwas at all tines material the certified
bar gai ni ng representative for Respondent's agricul tural enpl oyees.

1. RESPONDENT S CPERATI ONS

Sam Andrews Sons is a partnership engaged in farmng operations
prinarily in the Bakersfield and Inperial Valley areas.ﬂ/ It has substantial
acreages in both areas upon which it grows |ettuce, nelons and ot her vegetabl e
crops as well as cotton and other flat crops. During 1981 Respondent was al so
engaged in harvesting lettuce in the Salinas Vall ey area.

Among the partners, Don Andrews is prinarily responsible for |abor
relations and is the partner who participated in the negotiations between
Respondent and the UFW

_ 3. Respondent has on several prior occasions been charged wth
violating the ALRA See 3 ALRB No. 45 (1977); 4 ALRB Nb. 49 (1978); 5 ALRB
No. 68 (1979); 6 ALRB No. 44 (1980); 3 ALRB M. 64 (1982) and 8 ALRB No. 87
E%gg%g 8 ALRB No. 69 (1982); and 9 ALRB No. 24 (1983); and 9 ALRB No. 32

o 4, See SamAndrews’ Sons (1983) 4 ALRB No. 24, ALJ p. 5-' for
addi tional description of Respondent's operations.



Prior to the certification of the UFWin August 1978,
Respondent ' s agricul tural enpl oyees were covered by a col | ective bargai ni ng
agreenent between Respondent and the International Brotherhood of
Teanst ers.

Respondent ' s | ettuce vacuum cool i ng pl ant enpl oyees in the | nperi al
Val | ey have been covered for many years by successive agreenents between
Respondent and the Fresh Fruit and Veget abl e Wrkers Lhion. Respondent al so
has an agreenent wth the Teansters whi ch covers enpl oyees invol ved in the
trucki ng of produce.
1. THE UNFAIR LABCR PRACTI CES

The conpl aint alleges that since on or about Novenber 1979,
Respondent has been engaged i n surface bargai ning as nani fested by the
foll ow ng course of conduct: (1) the failure and refusal since February 1980
to provide the Lhion wth requested infornmation rel evant and necessary to
bargai ning; (2) the failure and refusal to bargain about either its decision
not to plant cantal oupes during the 1980 season or the effects of that
deci si on upon unit enpl oyees; (3) effecting unilateral wage increases; (4)
failing and refusing to respond to certain contract proposal s nade by the
Lhi on; (5) commenci ng Novenber 1979, failing or refusing, w thout explanation,
to consider or to nmake concessions respecti ng URWproposal s; (6) effecting a
unil ateral change in conditions of enploynent regarding hiring of King Aty
| ettuce crews; and (7) effecting unilateral changes in working conditions of

|ettuce thin and hoe wor kers.§/

5. Paragraph 7(h), alleging a unilateral change in _
condi tions of enpl oyment of nachi ne shop enpl oyees was di smssed on notion of
General ounsel follow ng conpl etion of its case in chief.
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Additionally, the conplaint alleges discrimnatory |ayoffs and
refusals to rehire or recall, and acts of surveillance or creating the
| npressi on of surveil |l ance.
V. RESPONDENT' S ALLEGED FA LURE AND REFUSAL TO BARGAI N

A Background

It is Respondent's conduct since Novenber 1979 which is alleged to
nani f est surface bargai ni ng; however, to determne whet her Respondent's course
of conduct follow ng Novenber 1979 viol ated section 1153(e) requires
consideration of the totality of the circunstances of the negotiati ons.§/
Therefore, it is necessary to review events for the entire period during which
negot i ati ons occurred.

B. Chronol ogy of Negoti ations

(1) January -- July 1979 (Nassif-Paul Chavez Peri od)

Follow ng its certification as bargai ning representative for
Respondent ' s agricul tural enpl oyees on August 21, 1978, the Uhion directed a
letter to Respondent on August 23, 1978, requesting a neeting. The letter was
acconpani ed by the Lhion's standard formRequest for Infornati onz/ and by its
custonary request that the informati on be provided wthin ten days.

Respondent forwarded a copy of the Lhion's August 23rd letter and encl osure to
Thonas A

a1 6. Bov. Agricultural Labor Relations Bd. (1981) 122 Cal . App. 3d

7. The Request seeks detailed infornation regardi ng
bargai ni ng unit nenbers; the enployer's fringe benefits prograns for unit and
non-uni t enpl oyees; copies of contracts wth other |abor organizations;
detail ed Froducti on data; a list of pesticides used; and a list of all
nechani cal equi pnent used by Respondent in the production of its crops.



Nassif its negoti at or.§/ Bet ween August 1978 and January 1979
Nassif tried unsuccessfully to contact the Whion to apprise it that he
represented Andrews and to. obtain information which would enable him to
respond to the Request for Infornation.

O January 2, 1979, Nassif directed a letter to UPWrepresentati ve
G lbert Padilla which provided the followng infornation: the nane, address,
soci al security nunber, age, birthday, sex and job classifications of all
Andrews agricul tural enpl oyees; the current wage rates paid by Andrews; the
schedul e of benefits under the Wstern G owers Assurance Trust Plan; a copy of
an enpl oyee handbook contai ning fringe benefits provided agricul tural
enpl oyees; copi es of Andrews col |l ective bargai ni ng agreenents w th other | abor
organi zations; a list of crops grown and harvested by Andrews in both the
Bakersfield and Holtville areas as well as those crops either grown or
harvested in each area; a partial list of equi pnment used in crop production
together wth a list of certain hand tools and protective clothing provi ded
enpl oyees; and a list of pesticides used in Holtville and i n Bakersfiel d.

The response further noted that Respondent had no infornation
regarding its enpl oyes' spouses; that it provided no fringe benefits not set
forth in the Ewl oyee Handbook, and that the clai ns experience infornation

reguest ed coul d be obtai ned fromthe

_ 8. A that tine M. Nassif, an attorney, was practicing in H GCentro
wth the firmof Byrd, Sturdevant, Nassif & Pinney. He subsequent!|y becane a
nenber of Gay, Garey, Anres and Frye; the sane firmin which his inmedi ate
successor as Respondent's negotiator is a partner.



VWstern G owers Associ ati on.
January 26, 1979

The initial bargai ning session was held January 26, 1979. The WFWwas
cont enpor aneousl y engaged i n mul ti-enpl oyer vegetabl e negotiations wth
Salinas and Inperial Valley Gowers. Respondent stated its reasons for not
participating in those negotiations. URWnegotiator, Paul Chavez, stated the
absence of a settlenent in industry negotiations woul d i npede UFWnegoti ati ons
w th Andrews since he had no authority to break new ground.

Fol I owi ng the neeting Chavez sent Nassif a letter dated January 29th
requesting the fol l owing additional infornation be supplied by February 5th:
an updated classification seniority list; alist of current enpl oyees and
their narital status; the conpany's managerial structure; detail ed production
data by geographic area; the formul a used for establishing piece rates; a copy
of Respondent's expired contract wth the Teansters union; and a yearly
schedul e of operations perforned on each crop.

February 5, 1979

At the outset of the neeting, Respondent produced the follow ng
infornation requested in the Chavez letter of January 29th: an updated
classification seniority list for Holtville and the Inperial Valley; the
current payroll lists for Holtville and Bakersfiel d; Respondent's conpany
structure; the production data requested in the formin whi ch Respondent had
it available; a docunent issued by the Inperial Gounty Departnent of
Agriculture setting out a yearly schedul e of operations on each crop, a copy

of the Teanster agreenent; and an expl anati on of how | ettuce harvesting



pi ece rates were determ ned.

Nassi f asked Chavez to advise himin witing if anything additional
was required and was told that it seened Respondent had provi ded everything
r equest ed.

Chavez agai n asked why Andrews opted not to participate in the
industry negotiations. Nassif stated Respondent’'s flat crop operations
distinguished it fromvegetable industry growers and that it had | arge
Bakersfiel d operations where its conpetitors were unorgani zed by the UFW

The Lhion wthdrewits initia non-economc proposal and submtted a
new one to bring its position vis-a-vis Andrews in line wth its current
position in industry negotiations.

Nassif recited his efforts by way of several letters to which no
responses were received to get negotiations under way. Chavez acknow edged
those efforts; however, he wanted to know why Andrews took so | ong to respond
to the Request for Infornation. Nassif said the Request was the UFWstandard
formand not directed to Andrews specifically; he said he wanted to find out
what the UFWreal |y wanted before responding, citing the cost of preparing a
response. He also noted that the necessary records were tied up in unfair
| abor practice proceedi ngs; thus, preventing an earlier response.

Wi | e expressing a preference for having a conpl ete contract
proposal fromthe UFWbefore naking its initial counterproposal, Respondent
stated a wllingness to submt a conpl ete counterproposal before recei pt of
the UPWs econonic proposal . Chavez expressed a preference for deal i ng

i medi atel y



wth the UFWs non-economc proposals. Nassif agreed to this procedure and
suggest ed Chavez proceed to explain the proposal. Chavez said Nassif
under st ood the proposal and could explain it to Don Andrews on his own tine.
After sone discussion, Chavez proceeded through the proposal article by
article. There was extended di scussion of UFWproposal s regardi ng
Recogni tion, Lhion Security, Hring Halls and Seniority.

February 16, 1979

By letter dated February 15, Paul Chavez nade a further request for
infornmation, reiterating the Uhion's denmand for detailed crop production data.
The letter was apparently presented to Nassif at the neeting on the 16th; its
presentati on was fol |l oned by a di scussi on regardi ng what was bei ng request ed.
Chavez was told howto ascertain the nel on harvest rates in the Teanster
contract. Respondent provided a corrected seniority list for Bakersfield
irrigators.

Nassi f asked whether any infornation other than that sought in
(havez' February 15th letter had been requested and not recei ved. Chavez
responded t he Request had been answered "very wel|". However, he noted the
wage rates for nechanics, wel ders and m scel | aneous workers had not been
provided. He also said he was unable to locate the thinning seniority list
for Bakersfield.

Nassif requested a copy of the UFWQonstitution; Chavez stated it
woul d not be supplied. Mssif's request purported to be nade because the
URW's uni on security proposal required nenbership in good standi ng as defi ned
inthe UFPWWQonstitution as a condition of enploynent. Chavez woul d not

di scuss or discl ose the
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GQonstitution's good standing requirenents, stating the UFWregarded good
standing as an internal union natter.

There was di scussi on of specific paragraphs in the UFWs uni on
security and hiring hal | proposal s.

D scussion turned to Andrews' initial non-economc
proposal . Chavez said the UFWcoul d accept three proposed articl es:
D scrimnation, Mdification and Savi ngs d ause. &l After a short
di scussi on Respondent’s Bull etin Board and Location of Conpany Property
proposal s were accepted. After discussion and nodification, Respondent's
proposed Access to (onpany Property | anguage was accept ed.

There was di scussion w thout resol ution of problens relating
to supervisors performng bargai ning unit work.

(havez then requested an early response to the UPWs proposal s on
Hring, Mintenance of Sandards, Wrkers Security, Records and Pay Periods,
Lhi on Label, Successor, Famly Housing, and Reporting of Dues and
Gontributions. No nention of these subject natters was contained in
Respondent ' s proposal . By way of explanation Nassif stated those proposal s
had economc inplications. He promsed a response by the next schedul ed
neet i ng.

The parties di scussed Respondent’s opposition to | anguage in the
UFWs proposal which nerely reiterated provisions of the ALRA Respondent
opposed such provi si ons because they created an additional forumfor
litigating alleged violations of the Act.

Respondent ' s opposition to several paragraphs of the URWs

9. Respondent's proposals were identical to provisions found in
the UFWs "Master Agreenent”.
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recogni tion proposal was extensively explained. There was extended di scussion
and expl anation of position by both Chavez and Nassif regardi ng the UFW
proposal requiring supervisors to apol ogi ze for renarks whi ch di sparage,
deni grate or subvert the Uhion.

Nassi f' s schedul i ng probl ens vis-a-vis industry
negoti ations were discussed. He was prepared to i ncrease the nunber of
Andrews neetings per week if Chavez coul d get the UFWs industry negotiator to
neet fewer days per week.

Twel ve Articles proposed by Andrews were rej ected, sone w t hout
di scussi on.

February 16, 1979

Nassif supplied Chavez separate lists for Holtville and Bakersfieid
showi ng al | Andrews' crop operations and whet her those operations were
perfornmed by Andrews or by ot her conpani es.

Respondent ' s proposal s on Hring, Mintenance of Standards, Vérker
Security, Uhion Label, Records and Pay Periods, Recording of Pay Deductions,
Famly Housing and fringe benefits were presented.

There was di scussi on of wage rates whi ch had been requested, but
whi ch Chavez contended had not been supplied. Don Andrews repeated an
expl anation given at an earlier neeting regarding how current rates coul d be
obt ai ned by applying the increases in the Teanster contract whi ch Andrews had
gi ven Chavez.

Chavez again requested rates for nechanics, wel ders and ot her
classifications not set forth in the Andrews handbook, and for the first tine,
requested wage rates for gardeners, a carpenter and a barracks custodi an.
Respondent had no position regarding the unit placenent of these

classifications. Nassif |acked sufficient
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infornmation to forman opinion regarding their status.

The foll ow ng provisions were signed off: Access to Gonpany
Property, Bulletin Boards, Location of Gonpany Property, DO scrimnation,

Mbdi fication, and Savi ngs d ause.

Respondent was opposed to the UFWs New or Changed
Qper ati ons proposal because of its arbitration provisions. Andrews did not
want an arbitrator determning wage rates wthout having sone standard spel |l ed
out in the agreenent. Chavez responded that the UFWI anguage was
"negotiators" language, and he didn't want to change it. After a recess,
Respondent nodi fied its position by proposing that the arbitrator be al |l owed
to determne a reasonabl e rate in terns of other rates under the contract.
There fol | oned a di scussi on of reasonabl eness; the UFWrej ect ed Respondent' s
Mbdi fi ed Proposal .

Supervi sors doing unit work was agai n di scussed. Nassif proposed
grandf at heri ng work done by Andrews supervisors so long as no full tine jobs
were el imnated, and no one was prevented fromcomng off |ayoff. Chavez
sought a list of duties perfornmed by supervisors as a way of reduci ng the
vagueness of the provision.

There was an extended di scussion of the UPWs Wrker Security (picket
| i ne observance) proposal, illustrated by exanpl e and exposition of how the
Lhi on envi sioned the article woul d work.

The "verbal apol ogy" |anguage in the Recognition proposal was
di scussed and earlier argunents reiterated. Chavez was unsure he coul d
resol ve the question until industry negotiations had done so. Nassif and
(havez agreed that each understood the others position and shoul d nove on to

ot her topics.
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Subcontracting was di scussed at length. The URVJ predictably
proposed no subcontracti ng; Respondent, just as predictably, proposed no
limtation on its right to subcontract. Nassif explai ned Respondent's past
practice. Respondent's objections to the "good standi ng" | anguage in the
URWs Lhion Security proposal were reiterated.

The neeting ended wth a discussion of scheduling problens. Chavez
left unanswered a question regarding the UPWs wllingness to sign wth
Andrews prior to settling the industry agreenent.

March 5, 1979

Nassif provided a detailed statenent of bargaining unit duties
perfornmed by Respondent's forenen, indicating which forenen custonarily did
what kind of work. Respondent al so provided the wage rates for the various
classifications involved in the Bakersfield waternel on, banana squash,
cranshaw, honeydew and canary nel on harvests.

Nassif stated Respondent did not regard the gardner
servicing the yards of conpany houses or the canp custodi ans as unit
enpl oyees. He suggested filing a Lhion Qarification Petition to ascertain
whet her the shop enpl oyees were agricul tural enpl oyees. Neither party filed
such a petition.

Fol l owi ng a di scussion of grievance natters Chavez wanted to di scuss
the Recognition article. He proposed the ol d Interharvest |anguage w t hout
reference to a forenman' s apol ogy. o Nassif accepted the Uhion proposal ; Chavez

was to wite it up for

10. The reference is to the agreenent which preceded the current Sun
Harvest (Master) agreenent.
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signing off at the next neeting.

At Chavez' suggestion, there was a discussion of the New or Changed
perations Article wth respect to the standard to be used by an arbitrator to
determne the applicable rate. Follow ng a caucus, Respondent agreed to the
old Interharvest |anguage, as proposed by the Lhion. The Article was to be
reduced to witing and signed off at the next neeting.

The next topic sel ected by Chavez for di scussion was Leave of
Absence. Leaves for educational purposes were discussed, particul arly whether
such | eaves were beneficial to the conpany, and whether they should be |imted
toincreasing an individual s ability to performwork offered by Andrems.éy
Respondent opposed extended | eaves because of the adverse effect on
repl acenents who woul d have no job security if faced wth the return of
workers on | eaves of absence.

Maternity | eaves and | eaves for uni on busi ness were
di scussed; Respondent understood the concept of granting a | eave to persons
el ected or appointed to union office.

After a caucus, Respondent proposed that tenporary |eaves for union
busi ness be granted to 10%of the workers in each job classification provided
no disruption of work or harmto crops would result. Andrews proposed no
| eaves for harvest enpl oyees during a harvest season not exceedi ng 60 wor ki ng
days. After discussing all aspects of the UPWs proposal, Respondent set out
its position on each paragraph. Ghavez requested the proposal be reduced to

witing

11, The crux of the | eave of absence di scussion was retention
of seniority while on a | eave.
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for his review

Chavez turned the discussion to the UFWs Uhi on Label proposal .
Respondent had proposed that use of the |abel be discretionary rather than
nandat ory, arguing that giving the Union the nane and nunber of its |abels
sufficed to neet the Lhion's needs. DO fferences on the Article were not
resol ved.

March 12, 1979

At the outset of the neeting, the Recognition and New or Changed
(perations articles were signed off. A draft of Respondent's Leave of Absence
| anguage was gi ven Chavez.

Chavez suggested the Gievance and Arbitration | anguage be di scussed.
He had a list of questions regarding the old Master Agreenent |anguage. The
parties proceeded through the article paragraph by paragraph wth detail ed
di scussion by both negotiators. Thereafter, the UFWcaucussed and t hen
proposed a nodified version, of the old Master Agreenent |anguage. The
proposal was di scussed.

Chavez submtted a nodified position on Leave of Absence. There was
an extended di scussion regardi ng whet her | eaves w thout pay shoul d be
nandatory or discretionary. Nassif argued that |anguage in other URW
agreenents nade granting of |eaves discretionary. The UFWstood on its
proposal that granting | eaves be nandat ory.

Nassi f contended the Lhion had nade no novenent while Andrews had
nodified its position wth respect to several aspects of the proposal to
conformto requests by the Lhion. Chavez was concerned about the "di sruption
of work" |anguage. Nassif responded that the standard for applying those

terns was good faith. He noted
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that Respondent’'s proposal was nore |iberal than | anguage in the industry
agr eenent .

The di scussi on noved to Records and Pay Peri ods.
Accumul ation of hours worked was done by conputer in Bakersfield and nanual | y
in Hltville. The Uhion proposed no change for Bakersfield, and if Holtville
were conputeri zed, Respondent woul d accumul ate hours. Respondent wanted any
conputerized Holtville operation uniformwth its Bakersfield system The W
said it woul d accept Respondent’'s proposal if the requirenent for a witten
notice in order to inspect the records were del eted.

Narch 22, 1979

The neeting opened w th di scussion of Records and Pay Periods. The

Lhi on proposed continuation of the existing practice in the Bakersfield area
and application of that systemto Holtville when Holtville was conputeri zed.
Nassif proposed that if Respondent conputerized Holtville, it provide the sane
infornmation as in Bakersfield and del eted the | anguage requiring witten
consent of the worker before the Lhion coul d review his production records.
Chavez forthwith rejected the proposal.

Respondent ' s opposition to the UPWs proposal rested on the
requi renent that the conpany continue performng in a particular 'nmanner; it
woul d agree that if it went to a conputer in Holtville, the same infornation
woul d be avail abl e for both areas.

O scussi on noved to Leaves of Absence. General ly speaking the UFW
proposal adopted various paragraphs and sections of the Master Agreenent.
There was an extended di scussion regardi ng the UFWs proposal nandati ng t hat

up to 10%per classification could be

-17-



on a |l eave wthout pay for Unhion business. Andrews opposed this proposal,
citing the necessity to naintain its narket position and perhaps to harvest
its crops; that is, it did not want the work force decimated in particul ar
classifications. The Lhion naintained its position that Respondent be
permtted no discretion in granting | eaves.

Nassi f proposed di scussi ng the Managenent R ghts article. The
di scussion turned on what Nassif regarded as managenent's inherent right to
establish work rules. As illustrative of reasonable work rules, Nassif cited
rules requiring workers to come to work on tine, to go hone at the proper
tine, to take and return fromlunch breaks on tine. Chavez wanted tine to
consi der the proposal .

The di scussion noved to contracting. Chavez asked whet her Andrews
was planning to stick wth its current subcontracting proposal. Nassif stated
the proposal was negotiable, as was every other article which had been
proposed, but he had to know what the Uhion needed to have by way of
subcont racti ng.

Nassif expl ai ned the reasons Respondent subcontracted: no proper
equi pnent, not wanting to buy appropriate equi prent, or not having workers
wth the skills required to performcertain tasks. H said Andrews had nade
nanagenent deci sions regarding howit wanted to operate and found it was nore
economcal to contract for harvesting when the equipnent, if owned, woul d be
used only part of the year. Andrews' main concern was to continue to conduct
its business as in the past, and it had no present intention of subcontracting

wor k ot her than what had been subcontracted in the
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past. |If its position changed, the Uhion woul d be notified. Chavez kept
reiterating the need to protect bargaining unit work

Wien Chavez requested a list of the operations in which Andrews was
currently invol ved in a grower-shipper arrangenent, Don Andrews said the
G ower - Shi pper | anguage had no application to his business because Andrews was
not prinarily a vegetabl e grower.

The discussion turned to union security. Respondent restated its
agreenent that Uni on nenbership be a condition of enpl oynent and that
everybody had to becone a nenber wthin five days of hire. The najor
renai ni ng probl emwas "good standi ng" as defined in the UFWQonstitution.
Nassif said there was roomfor sone novenent, and if the good standing i ssue
were resolved, a lot of other issues could be resolved. He again asked for a
copy of the UFWQonstitution.

At this point Nassif nmade a statenent regarding the posture of
negotiations. He said nothing was bei ng acconplished. He said Andrews had
nade proposal s on Subcontracting and G ower-Shi pper and had asked whet her the
U/ J needed further information in order to respond and been told no. He
argued that Chavez failed to respond to Andrews' proposal s, and he asked
whet her Chavez was enpowered to negotiate those articles. If not, why not.
He also said that if Chavez needed any infornation, he would like to be so
advi sed.

Nassif continued by saying that every article about whi ch Chavez
wanted to tal k had been discussed. Each was an itemwhich the UPWrather than
Andrews wanted in the contract. He said that this was the first tine
Respondent sought to tal k about specific aritcles, and it was because no

responses had been received to their
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proposals. He further stated the articles which Andrews w shed to di scuss
were in every UFWagreerent in California.

Nassif stated the-conpany had nmade it clear it opposed | eaves of
absence for training and education when the Uhion was unw lling to say the
trai ning and education woul d be job related; and until Andrews received a
response directed to the problens it raised in this connection, there woul d be
no novenent on the issue. He said that Respondent did not want to | ose 10
percent of every job classificationinits work force at one tine; that UFW
had stated it didn't intend such a result but was unwilling to say so in
witing;, that the UPWstated it won't take nore than seven peopl e from Andrews
to go to a UPWconvention but was unwilling to put the coomtnent in witing;
and that the Lhion says it won't do anything to jeopardi ze market conditions
or prices of Andrews commodities but won't put such a coomtnent in witing.

Chavez replied that Andrews wasn't doing any kind of pioneering;
the | eave of absence proposed was pretty standard everywhere.

Nassif replied that Andrews was negotiating its first contract wth
the UFW and was bei ng asked to accept contract |anguage not found in other
UFWagreenents. He asked why there were probl ens wth the Managenent R ghts
cl ause, contending that he had never had a problemw th cl ause w th anyone
w th whomhe had negotiated at the UFW Wen Chavez responded by suggesting
that negotiations were being sl oned because Andrews was failing to nake
concessi ons, Nassif ticked off the itens which had been proposed by the UFW
and accepted by Respondent. He then reiterated that the
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Managenent R ghts proposal was the only thing the Gonpany sought, and the UFW
was unprepared to agree to the proposal despite the fact that other enpl oyers
wth UFWcontracts had no difficulty in obtaining the sane | anguage.

April 2, 1979

Nassif presented Respondent's proposals .on the foll ow ng subjects:
Hring, Mnagenent R ghts, Records and Pay Periods, Leave of Absence, and
Agricul tural Agreenents, which he characterized as a revision of the G ower-
Shi pper cl ause.

Chavez orally stated the UPWs current position on Leave of Absence.
There was renewed di scussi on regardi ng whet her granting | eaves shoul d be
nandat ory or whether the discretionary word "may" shoul d be used. Nassif
expl ained at length that discrimnatory refusals, to grant |eaves woul d be
prohi bited even if "nmay" were used, and that any refusal to grant a | eave
whi ch the Uhion regarded as disparate treatnent woul d be subject to the
gri evance procedure. Nassif added that the Uhion had stated two weeks in a row
that it woul d prepare | anguage found i n a suppl enent wth Maggi o naki ng | eaves
di scretionary but had not done so. (Chavez responded that the coomttee woul d
submt a proposal enconpassi ng the Master Agreenent | anguage and the Maggi o
suppl enent .

Managenent rights was briefly di scussed; the UPWstood on its prior
proposal ; however, Chavez said Nassif's new proposal woul d be revi ened.

Chavez presented a G ower-Shi pper proposal based on the ol d Master
Agreenent | anguage. Nassif responded that his Agricultural Agreenents

proposal nore closely net Andrews' needs.
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Nassif presented a draft of a Records and Pay Peri ods provisi ons
refl ecting Andrews' position of the prior week. It was signed off during the
course of the neeting.

Nassif has submtted a hiring proposal which basically placed hiring
in the hands of the conpany. It was rejected out of hand. Nassif responded
that the Andrews' proposal was one which is operative in just about every
industry inthe Lhited States. He noted that his experience was that the
Lhion really wasn't interested in a hiring hall; but rather its proposal was
used as a basis for negotiating other provisions into a contract. Nassif
expl ai ned Andrews' current hiring practice: Chavez said that there had to be
a hiring procedure. Nassif asked what guidelines Chavez wanted, stating he
coul d not understand the UPWs concern wth the hiring process so long as it
was done on a nondi scri mnatory basis.

(havez asked whet her peopl e working for a | abor contractor woul d be
covered by the agreerment; Nassif said all the provisions of the agreenent
woul d apply to such i ndivi dual s.

Chavez was schedul ed to provide a Leave of Absence proposal, a
Subcontracting proposal, and a Hring Proposal at the next neeting.

There were prelimnary discussions of seniority; Nassif suggested
that Respondent nake a seniority proposal at the next neeting.

April 23, 1979

Initially, there was an extended di scussi on regardi ng workers from
Bakersfield | eaving early or not working on Saturday so that they could return

to Inperial Valley for the weekend. A group
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of workers incited the crews to stop at 10: 30 or Saturday when Respondent had
planned to work until noon. As a result, Respondent was 5,000 cases short of
filling its orders. Don Andrews told Chavez that Respondent woul d determ ne
how many hours woul d be worked and any changes woul d be negotiated with the
Lhion. Andrews said the workers were subject to discharge for taking natters
into their own hands.

Chavez apprised Nassif of problens concerning living conditions. The
workers wanted additional toilets in each barracks; they were unhappy wth
bunk beds and wanted a pay tel ephone in each barracks.

Nassif presented a Seniority proposal. Chavez submtted the UFWs
subcontract proposal s and a Leave of Absence proposal together with a side
letter. He told Nassif that Andrews' |ast proposal on hiring was rejected and
that the UPWresubmtted its proposal. Chavez had sone questions regardi ng
Respondent ' s Agricul tural Agreenents proposal .

The parties agai n di scussed Leave of Absence. Because the word
"confirnmed" as opposed to "granted" was used in the Master Agreenent, Chavez
insisted it be used in the Andrews agreenent. Nassif saw no reason for
per pet uati ng uncl ear | anguage nerely because it had been used in the past. He
asked why the UFWdel eted limtations on | eaves for further training or
education and reiterated Andrews basic opposition to such | eaves, noting that
of its workers did not work 12 nonths a year and coul d obtai n what ever
training or education they desired on their own tine.

The di scussi on noved to subcontracting. Nassif said the
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conpany wanted to continue its past practices. It did not anticipate taking
unit work fromits enployees, nor did it want to do so. The WFWhad been
provided wth a list of the jobs perforner by subcontractors, custom
harvesters or customapplicators. As he had on an earlier occasion, Chavez
asked whet her peopl e working for |abor contractors woul d be covered by the
contract. As before, Nassif responded that they are enpl oyees of the conpany
under the ALRA and woul d be covered by the contract. Chavez asked why, rat her
than using a labor contractor, Andrews didn't hire nore people. Nassif
responded Andrews did not al ways have a forenman avail abl e on a tenporary basi s
to supervi se the additional enpl oyees.

The parties then proceeded through Respondent's seniority proposal .
Nassif briefly explai ned the conpany' s phil osophy regarding seniority. The
prinmary reason for Gonpany seniority was for benefits such as vacations. It
was al so a determnant, together with qualifications, in situations in which
nei ther contender for a new job had classification seniority. dassification
seniority was used for purposes of lay off and recall. Wth aswtchin
classifications, one's classification seniority date would be the date of
enpl oynent in the newclassification. No classification seniority would be
retained in the former classification. Qassification seniority was by area.
Atractor driver fromhtbltville would not be able to bunp a driver in
Bakersfield. Separate seniority lists are maintai ned.

Gewseniority was discussed. QGewNd. 1is the crewwth highest
seniority. Bunping to a higher seniority crewis not permtted irrespective

of one's classification seniority. Wen
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vacanci es occur in a higher seniority crewin the | oader and cl oser
classification, the |oader and closer with the greatest classification
seniority is entitled to nove to the higher seniority crew however, if the
opening were for a cutter, a nove was dependent upon whether the workers in
the higher seniority crewwere prepared to accept the worker. Qutters don't
necessarily want the highest seniority person because he nay be the sl owest
cutter. It is the nost productive cutter or packer who gets the vacancy in
the higher seniority crew

Nassif said Respondent didn't care how | ayoffs and recal |s were
handl ed. It was prepared to do whatever the workers regarded as fair. The
mai n concern was having qualified people to do the work.

Respondent ' s proposal that the grievance and arbitration procedure
not be applicable to probationary enpl oyees was di scussed. A 30-day
probationary period was proposed.

Respondent presented a counterproposal on Leaves of Absence which
adopted nuch of the UFWs |atest proposal; however, there were still areas of
di sagr eenent .

Nassif stated the URW/s proposal on Subcontracting, the Master
Agreenent | anguage, was okay, except Respondent wanted to add a paragraph
permtting it to utilize subcontractors, |abor contractors, customharvesters
or customapplicators in accordance with their past practices.

(havez agai n asked whether a | abor contractors enpl oyees woul d be
covered by the agreement. Nassif responded yes, including the hiring

provisions if Respondent did the hiring.
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April 30, 1979

The neeting comenced w th a discussion of subcontracting. Chavez
reviewed agai n Respondent's past practices and asked agai n whet her Andrews
wanted to continue those practices. Nassif said yes. Chavez agai n asked
about coverage under the agreenent of peopl e supplied by | abor contractors.
Nassif responded that all enpl oyees of a | abor contractor are considered to be
enpl oyees of the conpany. However, enpl oyees of a subcontractor, for exanpl e,
enpl oyees of the subcontractor digging carrots for Andrews, woul d not cone
under the terns of the contract.

Chavez then noved to the Leave of Absence section and asked the
reason for substituting the phrase, "unreasonably disruptive work" for the
phrase "significant disruption of work". Nassif responded that "unreasonabl y"
was a popul ar word in contracts and in the law and a termunderstood by any
arbitrator or judge. He said it was the reasonable nan test. There was a
reiteration of the discussion about "granted" versus "confirned'. Chavez said
he was nore confortabl e | eaving the work confirned i n the | anguage, however,
he agreed that "confirned" in the context of the article neant "granted’.
Nassif said that was the reason he wanted to change the word. Chavez said he
thought the side |etters covered the neaning of confirned. Nassif agreed to
use confirned in the conttractual |anguage so long as the parties understood
what it was intended to nean.

The di scussion then shifted to subcontracting and the use of | abor
contractor enpl oyees. The UFWwas opposed to utilizi ng such enpl oyees to

per f ormwor k whi ch Andrews enpl oyees were capabl e
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of performng. As he had earlier, Nassif explained that such enpl oyees were
utilized only for short periods of tine in situations in which Respondent did
not have supervi sory enpl oyees avail abl e. Chavez stated that even if Andrews
had not been performng certain kinds of work which its enpl oyees were capabl e
of performng, e.g., garlic grow ng and harvesting, such work shoul d be done
by Andrews enpl oyees rather than by | abor contractor enpl oyees.

The Uhi on wanted Andrews enpl oyees used in tomato harvesting in
conjunction wth a nechanical harvester; a denand foreign to any practice
Andrews previously fol | oned.

May 21, 1979

Agreenent was reached on the Managenent R ghts cl ause.
June 4, 1979

Chavez distributed UPWproposal s on the follow ng articles: Uhion
Label , Supervisors, Subcontracting, DO scipline and O scharge, Mi ntenance of
S andards, and Wrkers Security.

The UFWrej ected Respondent' s proposal that supervisors be permtted
to continue doi ng work whi ch they had done in the past. Chavez said that
permtting supervisors to do unit work took noney fromthe workers. He al so
contended the Lhion did not know what unit work forenen were doi ng.

Nassif responded that one purpose of Andrews proposal was to avoid
featherbedding, i.e., to avoid having to hire an additional person for a job
which a forenan could performin 5 mnutes. He said Andrews was not tal king
about taking work fromunit enpl oyees. If work had custonarily been done by
bargai ning unit people, it could not be done by supervisors. |If workers are

nornal |y recal | ed
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to performcertain work, they would still have to be recalled; nor could the
enpl oyer lay off unit workers and | et a supervisor do the work

The UFWrej ected Respondent’s | ast proposal on
subcontracting and resubmtted its April 23rd proposal. The URWproposal
limted subonctracting to situations in which Respondent | acked the necessary
equi pnent and prohi bited use of | abor contractors despite Respondent's past
practice. Chavez said the bul k of the | abor contractor crews were
undocurrent ed wor kers who tended to depress wages. Nassif asked how they coul d
depr ess wages when they' re working under the collective bargai ni ng contract.
He asked for specific conplaints regardi ng any | abor contractors used by
Andr ews.

Respondent' s garlic operation was di scussed. Andrews has a
contractual relationship wth the processor who supplies the enpl oyees and
nmachi nery to plant, grow and harvest the product. S mlarly, when tonatoes are
nechani cal | y harvested, the contractor cones in wth the harvester and the
peopl e wor ki ng on the nachi ne.

The discussion turned to the picket Iine clause (Wrkers Security).
Respondent ' s proposal permtted observance of sanctioned UFWpi cket |ines.

The URWproposal permtted observance of any picket |ine sanctioned by the
UFW Nassif said he coul d understand why the UFWdidn't want to break the
strike of another union, but he could not understand why the UFWshoul d ref use
towork in the fields because a packing shed was on strike. He said nobody
expected unit people to do struck work, and they woul d not be asked to do so.

Nassif said there should not be a provision permtting the UFWto
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observe another union's picket line established at a field of a grower
under contract with the UFW

The URW/'s Mii nt enance of Standards proposal was di scussed. Nassif had
probl ens regarding use of the termhighest standards in effect. He prepounded
sone hypot hetical to which Chavez coul d not give clear answers, saying you
have to | ook at the circunstances to determne what is neant by the hi ghest
standard. Chavez suggested setting the article aside.

The UWnhion Label proposal was discussed. The UPVJ maintained its
prior position and rejected | anguage Nassif had previously presented. The
parties were unabl e to nake any progress because of differences wth respect
to whet her enpl oyees of subcontractors and customharvesters cane wthin the
definition of non-union | abor as used in the section.

(havez had a new proposal on discharges. He objected to issuing
warning notices. MNassif explained the need for witten warning notices as a
basis for effecting discharges, saying that arbitrators are not satisfied wth
testinony regarding oral warnings. The use of a witten warning enabl es the
presentation of a nore satisfactory case. Smlarly, the use of warning
noti ces gives the union adequate notice that an enpl oyee is unsatisfactory.
Chavez said warning notices are used to harass people; their use is cruel
because peopl e get worried and scared about receiving one nore war ni ng.

Nassif replied that Respondent would agree to a provision permtting it to
suspend or di scharge enpl oyees for just cause w thout having issued a witten
warning notice. He also noted that even if the Lhion didn't want a warning

noti ce system Andrews woul d
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still issue such warnings. The Unhion could not prevent themfromdoing so.

After a caucus, Chavez returned to a discussion of a warning notice
system He said the UF*J was not opposed to sone witten evidence that an
i ndi vi dual had been warned; however, it was opposed to a systemin which an
enpl oyee could be fired after three warni ng noti ces.

Andrews accepted the Lhion's proposal on Managenent R ghts. It was
Mast er Agreenent | anguage.

Respondent accepted the uni on proposals on Gredit Uhion
Wt hhol di ng and | ncone Tax Wt hhol di ng subject to a provision to hol d
Respondent harmess for failure to deduct noney paid to the enpl oyee
rather than w thhel d.

Nassi f suggested that at the next neeting Chavez gave hima |ist of
all proposal s which the Lhion did not intend to negotiate because they were in
the Master Agreenent. He said this would save tine; Respondent coul d say
ei ther yes or no to such proposal s.

There fol | oned an extended di scussi on regardi ng whi ch si de had nade
concessions. Nassif stated that when the Unhion agreed to Master Agreenent
| anguage, it contended it was naki ng a concessi on; but when Andrews agreed to
Mast er Agreenent | anguage, Chavez did not regard Andrews as havi ng nade a
concessi on.

There fol | oned acri noni ous di scussi on between Nassif and Chavez;
the kind of discussion which is not uncomnmon in the collective bargai ni ng
pr ocess.

June 10, 1979

As the result of an unannounced UFWstri ke of Respondent’s
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nelon crop in Inperial Valley, there was a neeting on June 10 with the obj ect
of resolving the strike. The UFWproposed that Respondent sign a "ne too"
contract coomtting it to adopt the results of the industry-UAWnegoti ati ons.
Andrews responded it would agree to a "ne too" on the lettuce rates only. No
agreenent was rea.ched.l—Z

June 11, 1979

This was a previously schedul ed bargaining neeting. Qedit Uhion
Wt hhol di ng, I ncone Tax Wt hhol di ng and Managenent R ghts articl es were signed
of f.

Nassif then stated he wanted to put on the record what had transpired
at the off-the-record neeting the previous night. He stated the URWst uck
Respondent ' s nel on operations w thout giving Respondent an opportunity to
negotiate a new nelon rate. Respondent said that it didn't expect the rate to
be binding on the Lhion, but that it wanted to give the workers an interim
wage increase to equal the prevailing rate.

Don Andrews was upset because Respondent had never recei ved a wage
denand for the nel on harvest. It had expected to negotiate a rate rather than
take a strike. Nassif, Andrews and Chavez had an ext ended i nt er change
regarding the strike and the UFWs al | eged msconduct. Respondent conceded
the Lhion had a right to use the strike under appropriate circunstances as an
econom ¢ weapon, however, it did not believe that the Lhion has a right to use

violence or to threaten the enpl oyer's agents, whether they are

_ 12. See SamAndrews' Sons (1983) 9 ALRB Mb. 24, ALJ . 20-22
for discussion of what transpired at the June in neeting.
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contractors, subcontractors or enpl oyees. Nassif contended the union was
aware of what had happened and was encouragi ng such conduct .

Don Andrews then rel ated thi ngs whi ch happened between June 10 and
June 11, including trespass in violation of access agreenents; threatening
truck drivers and their equipnent; depositing spikes on the road and
flattening tires; physically attacking and threatening forenen; threatening
destruction of equiprent by fire; poundi ng on buses and terrifying workers/-
throw ng bottles through w ndshields of the nelon trucks, resulting on one
occasion in glass being lodged in the driver's eye; cutting off the finger of
adriver in the door of a truck; and shooting at a driver with a pellet gun.

Chavez deni ed any know edge of the incidents. Andrews responded that
it was difficult to sit negotiating wth himwhen he knew not hi ng of the
terror and destruction weaked upon Respondent. F nally, Don Andrews said he
thought further discussion in the natter was unnecessary because he and Chavez
had each expressed his respective feelings, and the nain thing was to nake
progress in negoti ati ons.

R chard Chavez said that Andrews had to understand that he had to
| earn how to respect the workers' rights. He said that every tine somnet hi ng
happens it was al ways charged to the UPW He told Andrews he had to learn to
respect the workers rights as human beings instead of trying to screw them

The discussion turned to subcontracting. Nassif asked whet her

Chavez had any specifics regarding his allegations that
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Andrews was using illegal aliens to depress wages. Chavez had none.

The picket line clause and its applicability to non-UFWstrikes was
agai n discussed. (havez said the UFWExecutive Board had to sanction all
observances of picket lines and woul d not go off "hal f cocked" in sanctioni ng
non- UFWIlines. Nassif said this assurance was really no protection.

Nassif cited the exanple of a | awful Teanster economc strike in
whi ch the Teansters picketed Andrews fields. Chavez said that the UFW
couldn't be expected to break the IBT strike. Nassif agreed, but if the UFW
had a contract wth a no-strike clause, then the UPWshoul d not be able to say
they weren't going to work because the Teansters set up a picket line at the
field.

Chavez said a no-strike clause in the UFWcontract inposes certain
obligations on the Lhion and that those obligations woul d be taken into
consi derati on when det ermni ng whet her the picket Iine of another union woul d
be sanctioned. Nassif explained that even with a non-strike clause, the
picket line clause it proposed, would permt it to sanction the strike of
anot her union and to advise its nenbers to observe the |ine.

Nassif inquired why the Unhion was deviating fromthe Master Agreenent
pi cket |ine | anguage; Chavez responded he was trying to clarify the | anguage.
Nassif asked whether there was a problemw th the Master Agreenent | anguage.
The response was no.

Nassif sai d Respondent coul d accept the Master Agreenent | anguage
wth a clarification which would cover a contract provision entitled
Agricultural Agreenents rather than G ower-Shi pper provided the provision was

captioned Agricultural Agreenent rather than
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G ower - Shi pper in the Andrews contract.

Repsondent resubmtted its |ast proposal regarding
supervi sors performng bargaining unit work. There was a rehash of previously
stated positions; the UFWwoul d prohibit all unit work by supervisors,
Respondent woul d have themdo what they had done in the past.

Regarding O scipline and DO scharge, Respondent agreed to the
Mast er agreenent | anguage wthout prejudice to its right to establish work
rul es regardi ng warning noti ces.

Respondent re-submtted its |ast proposal on M ntenance of
S andar ds.

Respondent accepted the UFWs June 4 proposal on Unhion Label .
Thereafter the Unhion wanted to nodify its accepted proposal to provide that if
Respondent opted to use the union |abel, it would give the UFWtwo weeks
notice. Nassif couldn't understand the proposed addition; he said that if
there were a boycott, it would be to Respondent's advantage to notify the UFW
it was using the label. Thus, the two week notification period woul d be
neani ngl ess.

There was an attenpt to resolve the nel on rate probl ens. For sack
crews the Uhion proposed a Monday through Saturday, 5 hours per day work week,
wth tine-and-a-half after 6 hours per day. For nachi ne crews, the proposal
was tine-and-a-half after 8 wth a Monday through Saturday work week. Sunday
woul d be at tine-and-a-half for all hours worked.

For Sack Orews, Respondent proposed tine-and-a-half after "hours a
day Monday through Friday, after 6 hours on Saturday and for all Sunday work.

O nachi nes Respondent agreed to time-and-a- hal f
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after 8 and for all Sunday work.

The URWresponded by sticking wth 6 hours as the work Jay for the
Inperial Valley sack crews, Mvnday through Saturday and tine-and-a-half after
6. |In Bakersfield they proposed a 7 hour day, Mbnday through Saturday wth
tinme-and-a-hal f after 7 and on Sunday. The union resubmtted its proposal for
tine-and-a-half for the first day back. R chard Chavez said the sack rate was
going to be $6.75 everywhere or the nel ons woul d be struck everywhere. He
said that sone pl aces were paying as high as $7 a foot.

June 25, 1979

Chavez presented the Vrkers Security, D scipline and
O scharge and Whi on Labor Sections to be signed of f.

He then wanted once nore to tal k about supervisors doing unit
wor k. The Master Agreenent prevents supervisors fromdoing unit work even
if it had previously been done except for specific things such as
construction, training and energenci es. There was sone di scussi on about
what the UFWconsi dered to be an energency. The issue was not resol ved.
Nassif wanted to discuss the subject matter further with Don Andrews.

The frequency w th whi ch Respondent woul d be required to report and
transfer dues and the fund contributions required by the Agreenent was
di scussed. Respondent wanted, for ease of admnistration, to do it nonthly
off of the trust fund reports submtted by the UFW NMaster Agreenent |anguage
was agreed upon and signed of f.

(havez rejected Respondent's February 12 proposed No- Srike/ No-

Lockout clause and resubmtted the ol d Master Agreenent
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| anguage.

Fol l owi ng a caucus Nassif presented a proposal on No- Srike/ No-
Lockout which rewote sone of the | anguage of the Master Agreenent provision
He al so submtted a proposal on supervisors, which would permt supervisors to
performunit work so long as it wasn't done for the purpose of displacing unit
enpl oyees or for the purpose of causing a |ayoff or a delay in the recal |l of
unit enpl oyees.

The Uhion nodified its position on subcontracting to permt
Respondent to subcontract where its enpl oyees | acked the skills to do the work
or the enpl oyer did not have the nachinery to do the work. As viewed by
Chavez the difference between the parties was that Respondent sought to
naintain its past practices.

The Whion still opposed utilization of labor contractors to do thin
and hoe work. Nassif said the problemreally related to hiring. |If there
were a hiring hall, use of a labor contractor woul d be proscribed. If there
were no hiring hal |, Respondent woul d do the hiring except for people hired by
a labor contractor. Don Andrews explained that if |abor contractors were
prohi bited, the Gonpany woul d probably hire a foreman, have the forenan hire
the crewand pay hima salary rather than a coomssion. Nassif reiterated
that the use of |abor contractors had nothing to do with the subcontracting
cl ause because they are not subcontractors.

There fol |l oned a conversation regarding the No-Srike clause and
| anguage in the agreenent permtting Andrews to seek an injunction w thout
first having exhausted the grievance procedures. Chavez argued that an

enpl oyer had a right to do this under Boys
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Mar ket ; s therefore, it wasn't necessary to have such | anguage in the

contract. Nassif said he understood Respondent’'s Boy's Market rights; but

absent |anguage in the contract excusing exhaustion of contractual renedi es,
each instance woul d have to be litigated, and the judge woul d have to
determne the existence of the right. Avoidance of litigation was Respondent's
reason for seeking the injunction |anguage i n the No- S rike/ No- Lockout cl ause.

Subcontracti ng was di scussed agai n. Respondent reiterated the
functions perforned by subcontractors and | abor contractors. Regarding the UFW
position that the clause applys only to machi ne operators, Respondent stated
there were instances where the subcontractor insisted on using his own ground
crew in conjunction wth his nachi nes.

There was, once nore, extended di scussi on regardi ng supervi sors doi ng
bargai ning unit work. Nunerous exanpl es were given by each side to
illlustrate their respective positions. Chavez described the nmanner in which
the UPWwoul d admini ster its proposed provision. He stated the Uhion woul dn't
grieve every little situation in which a supervisor was observed doi ng
bargai ning unit work. Nassif expressed doubts such woul d be the case, noting
a substantial nunber of grievances on this issue involving other enployers
w th whomthe UFWhad contract s.

Chavez returned to a position prohibiting supervisors fromdoi ng any
bargaining unit work. Starting fromthat position, it was his viewthat

common sense woul d govern. He sought to assure

13. Boys Markets, Inc. v. Retail Qerks Local 770 398 U S
235.
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Respondent that if a supervisor took 5 mnutes to throw sone pi pe on the back
of a pickup, that the union wasn't going to go to arbitration. He conceded
that soneone mght grieve, but he said that soneone mght grieve under the

| anguage Respondent was proposing. Nassif said he thought it unlikely.

Chavez reiterated that he wanted to go back to his initial |anguage totally
prohi biting supervisors fromperformng bargaining unit work. Then if little
things pop up that Respondent wanted to take care of, he doubted the UFWwoul d
file grievances unless it kept happening tinme and tine again or unless it was
done for an extended period of tine.

Nassif asserted that Respondent had a right to have it's supervisors
do all the bargaining unit work it wanted themto do; that was no lawor rule
which said they couldn't do that. Therefore, Respondent was relinqui shing a
right in agreeing to limt the right of supervisors to do sone bargai ni ng unit
wor k.

After a caucus, Chavez said he wanted to neet further wth absent
commttee nenbers regardi ng supervisors.

July 30, 1979

Chavez presented proposals on Health and Safety,
Successorshi p and No- Stri ke/ No- Lockout .

The di scussion turned to subcontracting and essentially both parties
restated their earlier positions. Chavez again brought up |abor contractors
in connection wth subcontracting; once again Nassif said the use of | abor
contractors really related to hiring and not to subcontracting.

Chavez agreed to have a side |etter covering the use of custoner

har vest er enpl oyees in garlic, onion, carrot and tonato
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operations stating that past practices woul d govern with respect to those
particul ar crops and stating that enpl oyees involved in harvesting operations
woul dn't be covered by the contract so long as they were enpl oyees of the
subcontractor. For those crops in which only a nachi ne operator is invol ved;
the equi pnent | anguage in the old Master Agreenent woul d cover the situation.
Nassif agreed to draft | anguage expressing the parties agreenent so that the
article could be signed off.

(havez suggested they tal k agai n about supervisors. The Lhion's
posi tion was that supervisors could do no bargai ning unit work except for
energenci es, training and supervision. Chavez said that whether grievances
woul d be filed about insignificant anounts of work perforned by supervisors
woul d be a function of howwell the parties were getting along. If they were
at loggerheads, it would happen. Nassif sought to avoid the probl em by
permtting supervisors to work so long as the work didn't have the effect or
result of displacing bargai ning unit enpl oyees or wasn't done for the purpose
of causing the layoff or delaying the recall of unit enployees. Nassif "s
stated goal was to avoi d harassnent by the UFW Chavez responded t hat
Nassi f’ s | anguage was no guar ant ee agai nst harassnent .

Regarding the No-Sri ke clause, there was agai n di scussi on of
| anguage permtting Respondent to seek injunctive relief wthout having to go
through the grievance procedure. Chavez said the conpany had a right to do so
anyway; therefore he coul d see no reason for the | anguage in the contract.
Nassif' s response was that even though the UFWs | awers knew it was the | aw

growers had been
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put to the expense of litigating the issue. It was his viewthat the non-
exhaustion | anguage shoul d be in the contract because it would forestall the
need to litigate.

The parties next discussed the UFWs Health and Safety proposal in
detail. Respondent found nmay paragraphs acceptabl e but expressed a pref erence
for its own | anguage on ot her paragraphs.

The di scussi on then noved to the Successor's clause and the No-Sri ke
clause. Respondent had no change in its position on either of those
pr oposal s.

Wth respect to the successorshi p proposal, Respondent had sone
concern about giving the union 30 days advance notice of a sale. Nassif was
concerned about union harassnent of the purported successor and that such
conduct mght queer the deal. Chavez nodified his position regardi ng the need
for prior notice of a sale and suggested that the union be notified when the
sal e occurs. Nassif suggested | anguage requiring Andrews to notify any
successor of the existence of the collective bargaining agreenent as well as
notifying the Union of the sale and the transfer of the business.

The July 30 neeting was the | ast bargai ni ng session in which Paul
Chavez functioned as the UFWs negoti at or.

July 30 - ctober 16, 1979

There was an hiatus in negotiations between July 30 and Qct ober
16. O Cctober 2, 1979, Ann Smith, a UPWrepresentative, received a call
fromNassif seeking to tal k to soneone at the URWabout i ncreasi ng wages in
Andrews' thin and hoe operations in the Inperial Valley because the season
was about to begin. Smth was anare of the UFWpolicy not to agree to

uni |l ateral wage i ncreases
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for asingle job classification in the absence of total agreenent and tol d
Nassif the Uhion objected to such an increase.

(2) Nassif-Smth Period Qctober 1979 - Cctober 1980

h ctober 9, Smth contacted Nassif and tol d hi mshe woul d

be handling the Andrews negoti ati ons. 4 A neeting was set for

Cctober 16. Smth said she woul d not have sufficient tine to prepare a

conpl ete economc proposal to submt on the 16th, and if Nassif were

interested in an economc proposal, they should neet on a later date. Nassif

said Andrews wanted to submt a wage proposal and would like to neet on the

16th. Smth knew Massif wanted early agreenent on econom cs.1—5/
Qct ober 16, 1979

Ann Smth, Jerry ohen and Marshall Ganz, were present wth

a rank-and-file coomttee of 15 people at the CQctober 16th neeti ng@

Nassif submtted a wage proposal covering all contract

17/

classifications except shop mai nt enance enpl oyees.— The Proposed

14. Paul Chavez left his Andrews files for Smth together wth a
nenor andum whi ch summari zed the main i ssues. Smth reviewed the files but did
not speak w th Chavez.

15. By early Gctober 1979 the UFWreached agreenent with Sun Harvest
and several other vegetable growers: Vést Goast Farns, Geen Valley Produce
QGooperative, Salinas Marketing Gooperative, Hard in Farns, Senim, Hibbard
%moany and Sakata Brothers. The Sun Harvest agreement becane the new Mast er

reenent .

16. ohen and Ganz were URWatt or neys.

17. Nassif did not make a wage proposal covering nechani cs because
he doubted they were agricul tural enpl oyees. He suggested the parties seek a
unit clarification. Wthout concedi ng such enpl oyees were properly in the
unit, Respondent submtted a wage proposal covering mechani cs cl assifications
on Novenber 20, 1980.
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wages for vegetabl e crops were identical to those previously effected by
Andrews. Except for a flat crop differential and the absence of a GOA
provi sion, the proposal rates were those in the Sun Harvest agreenent. In
sone classifications an increase of 40%was proposed.

Nassi f expl ai ned that Andrews had not participated in industry
negoti ati ons because of its extensive flat crop operations, including cotton.
He said the conpany was proposi ng and needed to have a "neani ngful " wage
differential for flat crop operations both in Bakersfield and Hol tvi IIe;@
and if a neaningful flat crop differential coul d be obtained, resol ution of
ot her issues would probably be less difficult.

Smth nani fest ed under st andi ng of the conpany' s concern
about a cotton differential; she said it was an inportant issue for the

19/
workers as wel | . —

(ohen said there were a nunber of issues of crucial inportance to the
union: union security, hiring hall, and the pai d representative system
Bther Smth or Gohen asked Respondent its positionin light of the
settlenments reached wth Sun Harvest and sevent een ot her conpani es.

Nassif replied that Andrews nade its wage proposal in light of the

Sun Harvest wage rates but had not reviewed the Sun Harvest

18. A that point intine Sun Harvest was the only grower raising
cotton wth whomthe UFWhad an agreenent .

19. The differential in Andrews earlier Teanster contract was never

nore than 20C bel ow the vegetable rate for a certain job. Andrews proposed
difference of 85¢ to $1.25 an hour dependi ng upon the job classificati on.
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contract to determne whether it was acceptable inits entirety. He said
Respondent woul d do so during the period between neetings.

During this period Saith and Nassif were negoti ati ng several ot her
contracts. There was discussion of rearrangi ng other neetings to permt Smth
tine to prepare to UFWs econom c proposal, Respondent suggested that it woul d
be wiser to put a neeting off for two or three weeks because Nassif had a
hearing. In the neantine, the union coul d prepare a conpl ete econonic
pr oposal .

After a caucus the Respondent suggested a neeting in early Novenber.
Nassif asked if any of the wages in Respondent's proposal were accept abl e.

The Lhion said it was unable to take a position because it didn't have a
conpl ete economc proposal as a context for eval uating the proposed wage
rates; i.e., no proposal s had been submtted on fringe benefits or GALA

There was no agreenent regardi ng when the UPWwoul d submt a conpl ete
proposal . The understandi ng was that the parties would tal k sonetine after
Novenber 1 and that the UFWwoul d prepare a proposal to submt to Nassif in
advance of the neeting. n Novenber 5, 1979, Smth presented a contract
proposal to Nassif.

Novenber 1, 1979

At the outset of the neeting, Nassif expressed confusion regardi ng
the UPW's Novenber 5 package proposal because it did not reflect all the
agreenents reached with Paul Chavez. Smth responded that sone articles on
whi ch there was agreenent had been altered to reflect industry | anguage. The
object was to facilitate contract admnistration. She appreciated Nassif's
concern and told himthat if he had a conpel ling reason for keeping the

| anguage as
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agreed to, he should | et her know

Thereafter Andrews presented a package proposal .
Retroactivity was proposed "for the first tine. Respondent's package
contai ned the Martin Luther King Fund, the Robert F. Kennedy Fund and the Juan
de la Quz Fund as found in Sun Harvest and al so proposed i denti cal
contribution rates. Wen testifying, Smth characterized the UFWas accepting
Respondent ' s proposal s on the three funds, however, she admtted the proposal s
were identical to the provisions found in Sun Harvest.

Respondent ' s uni on security proposal was that good standi ng be
defined in terns of paynent of the dues and initiation fees uniformy required
of nenbers, the area of difference being the Lhion's requirenent of nenbership
in good standing as defined in the UAWQonstituti on.

Respondent nodified its position on hiring. Forenen woul d no | onger
do the hiring; hiring woul d be centralized and done by one desi gnat ed
nanagenent person. The UFWhad agreed to a simlar hiring procedure wth
anot her grower.

Fol | ow ng Respondent’ s count er proposal , the Uhi on caucused for
several hours after which Smth nade an oral response. She listed the
Articles upon which agreenent had been reached as well as provisions in
Respondent ' s proposal the UPWwas prepared to accept. These were the
followng: Aticle5, Gievance Procedure; Article 6, No-Srike d ause;
Article 9, Dscrimnation; Aticle 10, Wrker Security; Aticle 12,

Miai ntenance of Sandards; Article 14, Health and Safety; Article 18, New or
Changed (perations; Article 21, Pest Periods; Article 25, Jury Duty and
Wtness Pay; Article 23, |ncone



Tax Wthholding; Article 29, Gredit Lhion 'Wthhol ding. The union accepted
Andrews' proposal s on the Robert F. Kennedy Fund, the Juan de la QG uz Fund and
the Martin Luther King Fund; Article 35, Bulletin Boards; Article 38, Location
of Conpany (perations; Article 39, Mdification; Article 40, Savi ngs d ause.

It wthdrewits proposal on Article 46, Apprenticeship Fund The Lhion's
response contai ned no wage differential for flat crops.

During the course of the neeting, Smth requested the current or past
seasons' s wages for a nunber of job classifications and crops stating she
needed this information in order to submt a wage proposal = She not ed there
was no wage proposal covering shop and nai ntenance classifications. She al so
requested infornmation regarding the flat crop operations. 2 She received a
response to her requests at the Novenber 15th neeting.

Novenber 15, 1979

Gohen, Dal zell and Smth were present together wth a rank-and-
file coomttee.
Nassif presented witten proposal s on Article 15,
Mechani zation; Article 16, Travel Alowance, and a proposal entitled Injury on

the Job. Respondent's initial position on nmechani zation

20. [During thetperlod Smth was negotiator, the practice of
initializing or signing off agreed upon articles was not foll owed.

21. Mechani c, Assistant Mechanic, V¢l der and Hel per, Carpenter and
Hel per, Gardener and Hel per, Car Wsher, Canp Mai ntenance, (ooks, Véternel on
Qutters, Waternel on Fitchers, Ml on Packers.

22. For cotton, wheat, sudan, alfalfa and mla naze, the ULFW
requested by year for 1976-79, the acres grown and harvested, units produced,
costs of production and sal es.
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was that it could do as it pleased;, that of the Uhion was total prohibition
agai nst nechani zation, Andrew s position of Novenber 15th differed fromthe
Sun Harvest language in three respects: "newto the industry” versus "newto
t he conpany" the notice period; and whet her subm ssion of disputes to
arbitration woul d prevent inplenentation of new equi pnent. Nassif explai ned
the reasons for the Andrews proposal .

Snth replied that while Respondent's nechani zation
proposal contai ned the basic | anguage of the Sun Harvest article it differed
intwo vital aspects which were part of the conprom se nmade in reaching
agreenent on the article, i.e., limting application of the article to
nmechani cal equi pnent new to the industry, and giving the union reasonabl e
noti ce of the new equi prent rather than the six- nonth notice provided in the
un Harvest agreenent .

There was di scussi on regardi ng when new equi pnent coul d be utili zed,
i.e., before or after an arbitrator's decision on all issues related to the
nechani zation. Respondent’'s position was that it would be entitled to utilize
new equi pnent once an arbitration heari ng had been conducted, irrespective of
whet her the award had i ssued. The UFWwanted Sun Harvest |anguage, i.e., no
i npl enentation until an arbitrator's decision issued.

The UFWs response to Andrews’ Travel Alowance article rel ated
to a paragraph not included in Sun Harvest or in Respondent's prior
proposal which the UFWregarded as nore restrictive.

The Andrews Injury on the Job proposal was accepted as nodifi ed

by the LUhion's proposal of Novenber 5. The Andrews
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proposal was identical to the Sun Harvest |anguage.

Respondent ' s Bereavenent Pay and Fam |y Housi ng proposal s of
Novenber 7th were accept ed.

Nassi f asked whether Sun Harvest was the nodel agreenent for the
veget abl e i ndustry and whet her the UFWwanted Andrews to sign Sun I—arvest.@/
He said if Sun Harvest is what you want why don't you propose it. (ohen
expressed doubt about the acceptability of Sun Harvest wage rates because the
Lhi on had obtai ned a hi gher wage scale at Bud Antl e.

There was an of f-the-record neeti ng anong Gohen, Smth, Andrews and
Nassif at which Nassif agai n asked whet her the UFWwanted Andrews to sign Sun
Harvest. (ohen responded that if Andrews were interested in settling on that
basi s, such a settlenent was acceptable to the Lhion. He added that the W
was prepared to negotiate a cotton differential for Bakersfield.

Fol | ow ng the of f-the-record di scussi on, Respondent
nodified its wage proposal by limting the flat crop differential to cotton as
opposed to all flat crops and by restricting the differential to the Bakersf-
leld area. The conpany al so proposed a favored nations clause wth regard to
other flat crops in the Inperial Valley. The UFWdid not respond.

Nassi f expressed sone doubt regardi ng whet her Andrews woul d agree to

the Sun Harvest Managenent H ghts | anguage, stating

_ 23. Smth denied Nassif nade any renarks regarding the fairness of
aski ng Respondent to sign the Sun Harvest agreenent on the ground that it was
the result of along and bitter strike. There was no strike at Andrews at the
tinme. However, there had earlier been work stoppages in |ettuce.
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Respondent had sone phi | osophi cal problens with the provision. He al so voi ced
Respondent ' s concerns about the Sun Harvest Hring Hall, Subcontracting and
G ower - Shi pper | anguage. He asked how the hiring hall provision was applied
in Bakersfield where the UFWhad no hiring hall. Smth explained the paid
representative was responsi ble for hiring and di spatching new hires. In
effect, the representative was the hiring hall.

Nassif expressed additional difficulties wth accepting the Sun
Harvest agreenent because it had not been proposed, and the anmount of the
cotton differential the UPWwas consi deri ng was not known. Cohen responded
that if Andrews had so many difficulties wth Sun Harvest, it woul d be nore
fruitful to proceed wth discussions of the mutual proposals on the table.
Nassif said the Andrews partners woul d have to review and di scuss the Sun
Harvest agreenent nore thoroughly before taking a position onits
acceptability.

Nassi f expressed Respondent's concern regarding the transference of
power fromthe conpany to the union required by the URNs uni on security and
hiring hall proposals. Gohen replied that the bargai ning process necessarily
woul d result in sone readj ust ment of power.

The foll ow ng i ssues were di scussed by Nassif: supervisors doing unit
work, transportation of irrigators and tractor drivers to and from Cal exi co,
the use of |abor contractors, weekly transportation of workers from
Bakersfield to Gal exi co, subcontracting, cost of |iving and paid
representatives.

Respondent asked whet her the UFWwas interested in the Sun
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Harvest type of seniority system There were al so questions about the effect
of the UFWs union security provision on existing Andrews enpl oyees. The UFW
expressed its interest in the general principals of the Sun Harvest seniority
system

During the course of the nee ting Nassif provided the UFWw th the
requested rates on shop classifications and with sone acreage i nfornati on on
flat crops. Don Andrews said he thought it unnecessary to provi de cost
information on flat crops because Andrews was not claimng an inability to
pay. He thought Andrews was payi ng a hi gh enough wage in cotton and di d not
want to pay nore. Nassif added that the cost infornation was obtai nabl e from
narket news service reports. The requested infornati on regardi ng cotton
production costs was never supplied.

Snth testified she wanted the information to justify to the workers
the increased differential the conpany proposed. She wanted data that woul d
support the conpany's position that the greater differential was warrant ed.

Novenber 20, 1979

At the outset of the neeting, Nassif stated Respondent found the Sun
Harvest contract unacceptable for two reasons: (1) it hadn't been of fered;
(2) there were a nunber of unresol ved basic issues such as union security, the
hiring hall, cost of living adjustnent, the paid representative system
supervi sors worki ng and travel pay.

The UFWsubmtted a wage and cl assification schedul e for shop and
nai nt enance enpl oyees. Nassif responded wth a counterproposal. However, he

still questioned whet her shop and
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nai nt enance peopl e were appropriately within the bargaining unit.

Curing the course of discussions about subcontracting Nassif referred
toalist covering the kinds of work perforned by subcontractors whi ch had
been given to Paul Chavez sonetine during February 1979. Smth had this
i nfornation, though she was unaware such was the case.

There was no change in the UPWs position as proposed on Novenber 5
wth respect to the foll ow ng subjects: Union Security, Hring, Seniority,
Supervi sors, Mechani zation, Hours of Wrk and Qvertine, Holidays, Reporting
and Sandby Pay, Travel Al owance, Subcontracting, Agricultural Agreenents and
Retroactivity. The parties al so renained at odds wth respect to QA Paid
Representatives and the anount of the cotton differential. The UFWhad not
nodi fied its position on these subjects.

Novenber 20, 1979 - January 15, 1980

Nassif was due to go on vacation; it was agreed there woul d be no
neetings in his absence. The parties were to ponder their respective
posi ti ons and communi cate upon his return. There was no di scussi on on
Novenber 20 regardi ng signing the Sun Harvest agreenent.

(n Decenber 7th, Smth and Nassif net for a series of one-half hour
neetings relating to other contracts which they were negotiating. They al so
net on Decenber 11 for Admral Packing negotiations. O the 7th, Smth asked
Nassi f how he wanted to proceed on Andrews; Nassif “as unsure. He knew Don
Andrews wanted to neet; however, no neeting was schedul ed at that tine because

Nassif was unfamliar wth Andrews' schedul e.
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Smth was out of the area fromDecenber 22nd until January 5 or 6,
1980.

Decenber 11, 1979 - January 15, 1980

Between Decenber 11 and 22, Smith nade no attenpt to contact Nassif

to set a neeting or to discuss the relative positions of the parti es.
Inamailgramto Smth dated Decenber 28, Mssif asserted the parties
had reached i npasse. He stated Respondent intended to effect its wage
proposal of Qctober 16 as anended on Novenber 15, 1979, and that Respondent
was prepared to discuss inplenmentation of the wage increases any tine prior to
the end of 1979. Nassif stated his awareness of the UFWs policy agai nst
negotiating inpl ementati on of wage i ncreases prior to signing a contract and,
absent word to the contrary woul d assune the policy was still operative.
Marshal | Gantz responded by nai | gramof Decenber 29th denying the parties

. 24/
were at | npasse. —

January 15, 1980

The uni on submtted a proposal on paid holidays which nodified its
previous position by del eting two holidays, a nove which left it proposing one
nore holiday than is found in the Sun Harvest agreenent. Respondent's then
current position was one | ess holiday than in Sun Harvest.

The UFWnodified its Travel Tine proposal by del eting a provision
not found in Sun Harvest. The UFWal so nodified its

_ 24. Nassif reiterated his "inpasse" contention and notice of
i npl enentation of wage increases in aletter to Smth dated Decenber 29t h.
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Gonpany Housi ng proposal by del eting a provision not found i n Sun Harvest.
Wiile witten proposal s covering hol i days and conpany housi ng had previously
been exchanged, neither topic had been di scussed during negoti ati ons.
Admttedl y neither of these subject matters was of first line inportance to
Andr ews.

Respondent stated it wasn't interested in changes or proposal s based
on the UFWs Novenber 5, 1979, proposal and it wasn't interested in the Sun
Harvest contract; therefore, it wanted the union to propose sonething nore
favorabl e than Sun Harvest. Smth said the UFWwas prepared to settle on the
basi s of Sun Harvest coupled with a cotton differential; but since Respondent
had said it wasn't interested, the UFWthought bargai ni ng shoul d be on the
basi s of the respective proposal s which the parties had on the table with the
obj ect of narrow ng the issues and reaching agreenment. Mssif responded t hat
Andrews didn't want to waste tine dealing wth proposal s nore onerous that Sun
Harvest since they' d already said Sun Harvest wasn't acceptable. He expressed
frustration at the UFWs failure to respond to what were recogni zed as the
crucial issues. He suggested that Smth shoul d know that the UFWs January 15
proposal s woul d not expedite negoti ati ons.2—5/

Don Andrews sai d other unions present a nmaster agreenent and say
signit. He wanted to know why the UFWdidn't do this. Smth replied that
the UFWhad offered to settle on the basis of the master industry agreenent,

but Respondent wasn't interested. She

25. At sone point during the neeting, Smth told Nassif that Sun
Harvest was a negoti ated agreenent and that UWFWwoul d not put it on the
table as a proposal ; i.e. the union would not bargain down froma negoti at ed
agr eenent .
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asked why Andrews treated the UFWdifferent fromother unions and refused the
UWs naster agreenent if they signed nmaster agreenents wth other unions.
Nassif said he had an unfair | abor practice hearing begi nning on
January 19, and another one the foll ow ng week and asked whether it woul d be
mut ual | y advant ageous to conti nue the Sam Andrews unfair |abor practice
hearing and spend the tine bargai ning. Smth responded that she saw nothing in
Respondent ' s bar gai ni ng position which | ed her to believe that around-the-
cl ock bargai ni ng sessions woul d be productive. |f she were convi nced
ot herw se, she was prepared to neet on that basis. UWntil then, the parties
should find tine to negotiate as well as proceed with the unfair |abor
practice hearing. e
Smth and Nassif agreed to talk the followng day to set a date to

di scuss "substantive issues" or "crucial issues".

January 21, 1980

Nassif directed a letter to Smth suggesting a neeting on the 28th.
Alist of the job classifications and wage rates for shop enpl oyees was
encl osed. Nassif did not concede such individuals were properly in the
bargai ning unit.

January 24, 1980

The neeting on the 24th was an of f-the-record neeting between
Andrews, Nassif, Gohen and Smith. ohen said that the UPWtol d Respondent in

Novenber it was prepared to settle on the basis

26. The hearing in SamAndrews' Sons (1983) 9 ALRB No. 24 commenced
February 19, 1980, and ran until August 7, 1980. There were approxinately 70
days of heari ng.
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of Sun Harvest and give thema cotton differential. The anount of the
differential was an inportant issue about which the parties woul d have to
bargain. (ohen said the UFWposition didn't seemacceptabl e so he posed the
follow ng question: if the UAWwere prepared to settle on Sun Harvest wth a
cotton differential to be negotiated for the Bakersfield area as well as a
hiring procedure instead of a hiring hall in Bakersfield, would that be a
satisfactory basis for settlenent; if not, what el se did Respondent want?

The rational e of Gohen's proposal was as fol | ows: Respondent’s
Bakersfiel d acreage was substantial, and they had previously enjoyed a
differential. Such was not the case in Inperial Valley. S nce the UPWhad no
hiring hall in Bakersfield, and Respondent was opposed to the paid
representative system the Uhion was prepared to yield on the hiring hall
i ssue in Bakersfield. The exception was not warranted in Inperial Valley
because the UFWoperated a hiring hall in the area. Gohen said if we' re goi ng
to get sonething done, we need to know what you want. You tell us that you
have probl ens with Sun Harvest; we try to deal wth you on the basis of our
bar gai ni ng proposal ; but you don't want to do that, so why don't you just tell
us what it is you do want, and we'll tell you whether it will"' fly.

Respondent did not indicate when it woul d be able to respond
to ohen' s statenent.

January 24, 1980 - April 15, 1980

There was an exchange of correspondence but no neetings during the

peri od between January 24th and April 15th. By letter
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dated February 25th, Nassif first notified Sith of Respondent’'s tentative
deci sion not to grow or harvest cantal oupe in 1"80 in the Inperial Valley. He
invited a response if the UFWdesired to bargain about the decision or its
effects.

By letter of February .29th, Smth requested the foll ow ng cantal oupe
i nformation: acreage and crops grown over the past four years in Bakersfield
and Holtville; the inpact of the decision upon various classifications of
enpl oyees; whet her Respondent woul d operate its shed facilities; whether
Andrews was going to sell cantal oupe on behal f of other growers; whether the
Andrews | abel s woul d be used by others; what disposition was to be nade of
equi pnent used to harvest cantal oupe; whether the decision not to grow was
tenporary or permanent; what factors | ed Respondent to nake its "tentative"
decision not to have a cantal oupe crop; and earnings infornation for those who
had worked in cantal oupe. Smth's letter requested a neeting during the week
of March 10. No neeting resulted. MNassif responded to this request by letter
of March 26th. Hs letter also stated that Respondent woul d have sorne
cant al oupe acreage in the Bakersfield area. He updated the information in a
letter of My 20th.

Inaletter dated March 21 Nassif listed the various contract
articles before the parties and Andrews position with respect to each.
Nassif's recap showed tentative agreenent on eighteen articl es.gl There

were an additional thirteen articles

27. UWilizing the Sun Harvest nunbering system Massif showed
agreenent on Article 1, Recognition, Article 4, Seniority;

(Foot not e conti nued----)
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regardi ng whi ch Nassif |isted Respondent’'s position as the Sun Harvest
| anguage. 2 Wth regard to unresol ved i ssues, Respondent had no change inits
Novenber 5, 1979/ position on the follow ng articles: No. 2 Uhion Security,
No. 3 Hring, No. 5 GQievance and Arbitration, No. 6 No Strike, No. 13
Supervisors, No. 14 Health and Safety, No. 15 Mechani zation, No. 13 Hours of
Wrk and Qrertine, No. 24 -Holidays, No. 26 Travel A lowance, No. 37
Subcontracting, No. 3B Agricultural Agreenent and No. 48 Duration.

Respondent nodified its position on Article 20, Reporting and & andby
Tine and noved closer to the Lhion's position. Respondent's proposal on
Del i nquencies (Article 44); Qost of Living Allowance (Article 45), Union
Representative (Article 46) and Injury on the Job (Article 47) represented a

change in position; the

(Footnote 27 continued ----)

Aticle 7, Rght of Access to Gonpany Property; Article 8, D scipline and

D scharge; Article 9, Oscrimnation;, Article 10, Wrkers Security; Article
11, Leaves of Absence; Article 12, M ntenance of Standards; Article 16,
Managenent R ghts; Article 17, Uhion Label; Article 18, New or Changed
Qoerations;, Article 28, Incone Tax Wthhol ding; Aticle 29, QGedit Lhion
Wthhol ding; Article 35 Bulletin Boards; Article 36, Famly Housing, Article
39, Location of Conpany Property; Article 40, Mdification, and Article 47,
Injury on the Job.

28. Aticle 22, Vacations;, Article 23, Bereavenent Pay, Article 25,
Jury Duty and Wtness Pay;, Article 30, Robert F. Kennedy Medical P an;, Article
31, Juan de la Qruz Pension A an; Article 32, Martin Luther King Fund, Article
33, Reporting on Payrol| Deductions; Article 34, Ganp Housing;, Article 42,
Successor d ause; Article 44, Delinquencies;, Aticle 45 Qost of Living
Al owance; Article 46, Union Representative and Article 47, Injury on the Job.
Wth respect to Articles 44, 45 and 46, Andrews acceptance of Sun Harvest was
a change in its position.
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| anguage proposed was Sun Harvest | anguage. 2

Nassifs letter also set forth exanpl es of bargai ni ng unit work done
by forenen fromtine to tinme in response’ to the UFWs request for information
regardi ng the type of work whi ch supervisors had done and whi ch Respondent was
reguesting that they continue to be able to do. Sy By letter dated March 25,
1980, Smth acknow edged novenent in Respondent's bargai ning position,
particularly noting Articles 45 and 46.3—1/

There had been no di scussion of neeting dates by either party since
January 24, 1980. During the period between January 24th and April 15th,
Nassif and Smth confronted each other as | ead negotiators in negotiations
I nvol vi ng Vessey, (ol ace, Maggio, Martori and California (oastal Farns.
Additionally Smth, as |l ead negotiator, net wth J.R Norton Gonpany in
February and March. She also testified in three unfair |abor practice
proceedi ngs in February. The negoti ations covering Vessey, (olace and Maggi o
were all negotiations |ooking toward renewal and nodi ficati on of expired
agr eenent s.

April 15, 1980

Smth began by review ng the status of negotiations wth

_ 29. Respondent subsequent|y advised the union that Nassif's letter
incorrectly stated its position wth regard to Article 44, 45 and 46.

_ 30. Smth did not recall the Paul Chavez file contained any |ist of
unit functions perfornmed by supervisors. It was her testi rmnK_that Nassif's
|etter of March 21, 1980, was the first Andrews response on this issue. This
i's incorrect.

31. Smth's letter nakes no nention of Respondent's deci sion
to not plant Inperial Valley cantal oupe.
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regard to all proposals of the parties. |In discussing the Lhion Security
provi sion, she noted the nain i ssue was the "good standi ng" provi sion.

Wth respect to hiring, Smth said the Uhion would agree to
the Sun Harvest probationary period if Andrews agreed to a hiring hal .3—2 She
stated this trade off was the conpromse reached with Sun Harvest on that
issue. She said that the UPX/s D scipline and O scharge proposal was
identical to Sun Harvest but for the probationary period. The URWwoul d
accept the probationary period if Andrews woul d agree to a hiring hall.
Respondent did not reply.

(n Mechani zation and on Hol i days the UFWhad no change inits
Novenber position. Smth said there were a nunber of issues which needed to
be di scussed regardi ng Fam |y Housi ng.

She thought Subcontracting and Agricultural Agreenents coul d be
resol ved with nore discussion. The Uhion was not prepared to accept
Respondent ' s proposal s because their |anguage was too broad and presented t oo
serious a ramfication for the Uhion bargaining unit; she said the Sun Harvest
| anguage woul d adequatel y protect both Andrews and the Uhion.

Wth respect to Hours of Wrk and Qvertine, Smth outlined the areas
of agreenent and di sagreenent in the various subparagraphs.

O Reporting and Sandby Tine, Smth said paragraph A of Sun Harvest

was agreed upon and that there was no change in the UFW

32. In Sun Harvest an enpl oyee is regarded as a probati onary
enpl oyee and not covered by the discharge for just, cause requirenent in the
O scipline and D scharge Article during a five-day probationary period
follow ng his date of hire.
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position wth respect to the renai ni ng paragraph of the article. 33/

The UFWproposed a 10* per hour differential for cotton.

Smth said Seniority and Supervi sors doing unit work were tonics
worthy of nore discussion and suggested setting a neeting specifically to deal
wth those issues. Nassif agreed her suggestion had nerit.

She said that the conpany's job description proposal was inconpl et e;
that there were differences as to howto classify or at what rate to pay
Gader (perators and the Véter Truck Drivers and there were still problens
regarding the rate for a 24-hour irrigator shift, as well as various ot her
differences wth respect to particular classifications.

Smth wanted to di scuss Respondent's deci sion not to grow or harvest
cant al oupe.

Followi ng the neeting on April IS Smth received a phone call from
Nassif in which he disclosed that the conpany nade an error in its proposal as
the result of inproper transcription of the tape of an earlier neeting.
Respondent had not agreed upon Articles 44, 45 and 46 and was w t hdr aw ng

those articles fromits proposal .3—4/

33. The referenced paragraph provides a four hour mni numfor
workers called to work but not put to work. This |anguage had been proposed
by Andrews.

34. The circunstances of this incident were the subject nmatter of 8
ALRB Mb. 64 (1982) in which the Board held: "[T]he record in this case
establ i shes that the mscommni cation between Respondent and its negoti at or
caused a genui ne mstake, and was not as the UPNcontends, an effort to
intentionally mslead the Lhion. @ therefore find in the isol ated context of
Respondent ' s March 21

(Foot not e conti nued----)
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Aoril 21, 1980

Gonpany housi ng was di scussed. Neither party submtted a new
proposal. Nassif stated that Kern Gounty reported that all Andrews famly
housing facilities were to be red tagged and that such an action mght result
inthe eviction of workers living in those facilities. Smth asked severa
guestions regarding the report. Nassif was unsure of the answers; he said he
would try to reach Andrews that day for answers to her questions.

The discussion turned to the topics of Transportation and Travel
al l onances. Smth asked why Andrews did not want to continue using its
current pickup points. Respondent’'s reason was strike viol ence attributabl e
to the UFW

The di scussi on then noved to the subject of providing transportation
for tractor drivers and irrigators and paynent for the tine spent traveling
fromCalexico to Holtville and on to the job site. The tractor driver
representative proposed paying the tractor drivers fromthe tine they reached
the Holtville shoo rather than fromthe Cal exi co pickup point. This position
was -different fromand | ess onerous than that presented by Smth. Nassif

said the coomttee nan didn't know what was in his own proposal; Smth told

(Footnote 34 continued----)

proposal , that Respondent had good cause for wthdrawng its proposal and did
not renege on a tentative agreenent. V¢ are not persuaded, however, that
Respondent ' s mi st aken proposal of March 21, 1980, was consistent wth the duty
to bargain, in good farth." Id. 7-8.

Because this was an isolated incident in a long course of conducting,

the Board found it insufficient to support a finding an"? "bargai ning in bad
faith overall."
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himto shut his fucking mouth. Wth this Nassif picked up his papers, put

themin his brief case, stood up, wal ked around the bargai ning tabl e and sai d,
"Wien you learn to talk like a young lady, then | wll cone back and negoti ate
w th you" and depart ed. &2

April 23, 1980

Fol l owi ng the neeting on the 21st, there was a exchange of
correspondence between Smth and Nassif in which each conplains of the other's
conduct at the neeting of the 21st. In an April 23rd letter, Smth requested
i nformation regardi ng the conpany's canp and famly housing and stated the
union did not agree with Andrews' decision not to nake the housing repairs
required by the Gounty.

She requested dates for another neeting, particularly to discuss the
cant al oupe problem She al so requested an update on the conpany's response to
her request for cantal oupe information, saying the conpany's March 28 response
cont ai ned many unknowns regardi ng the conpany' s pl ans.

Nassif responded in a letter dated April 29, 1980, stating his
version of what transpired at the April 21st neeting. He noted he was
available to neet with a reasonabl e short tine.

Smth responded by letter of May 8, 1980, in which she reiterated
the UPWs non-acqui escence to Andrews' w thdrawal of proposal s previously
presented. She reviewed her request for a pronpt response to her request
for famly housing information as well as an update on the conpany' s

cant al oupe pl ans.

35 Inaletter to Smth recounting the event, Nassif denies
referring to Smth as a young lady. Hs letter states his |anguage to her as:
"Wen you can learn to talk |ike a hunan being, etc."
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In a My 20, 1981 letter, Nassif provided the requested nel on
i nf or nat i on3—6/ and stated a wllingness to discuss any of the matters set forth
inthe letter.

In response to Smth's letter of May 8th, Nassif's secretary, on
May 23rd, sent Smth a letter setting out four dates on which Nassif woul d be
avai l abl e for neetings.

n June 5, 1980, Nassif responded to the infornation request
regardi ng conpany and canp housing. He enclosed a copy of an April 15 letter
fromthe Kern Gounty Heal th Departnent setting out the Code viol ations
observed in the Departnent’'s i nspection of Andrew s "Enpl oyee Housi ng. 37
A 'so included were figures purporting to show an operating net loss for its
barracks and kitchen operations of $55,900". Additionally, Massif asserted
Respondent had | ost approxi natel y $116,000, in 1979 on its famly housi ng
operations. The letter concludes by saying that it nust be obvi ous why the
conpany can no | onger continue to provide housing.

n June 5, Nassif directed a letter to Smth at the UPWs Cal exi co
of fice setting out the 1980 nel on rates Respondent proposed to inpl enent.
Smthwas in Salinas. It is UPWpractice not to open nail addressed to
soneone not present; so Smth testified she did not receive the letter until
June 10t h when she returned to Cal exi co.

A confirnation copy of a phone-delivered tel egramwas

~36. The letter set out the contenpl ated nel on acreage in
Bakersfield, and noted it woul d be approxi nately one-hal f its 1979 acreage
and that sack crews woul d be used.

37. QGlifornia Admnistrative Gode, Ch. 1, Subch. 3.
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directed to Smth at Galexico on June 8; it dealt wth the waternel on rates
and i ncreases in those rates whi ch Respondent proposed to i npl enent and
asked to be advi sed whet her the Uhion wi shed to neet to discuss the rate

i npl enent at i on.

n June 10, Nassif called Smth in Salinas to advise her of his June
5 letter and June 8 nail gram saying he was aware she had not received these
communi cat i ons.

Nassif said Andrews wanted to increase wages for cutting and pitching
wat er nel ons. Absent a resolution of all bargai ning issues, the UPNVwoul d not
agree to a unilateral wage increase. Nassif said the conpany intended to
i npl enent the increase i medi ately since the harvest had al ready begun. O
June 11, Nassif wote Smth confirmng their June 10 tel ephone conversati on.
The letter stated that Andrews was inpl enenting prevailing waternel on harvest
rates and asked whether the UFWwanted to neet regarding the rate or its
i npl enent at i on.

Inaletter of June 20 Smth stated that canp housi hg was a nmandat ory
subj ect of bargaining and, therefore, no unilateral changes coul d be nade.

She reiterated the UFWs desire to negotiate regarding the issue. She wanted
an opportunity to verify the cost figures Andrews had suppli ed.

Her letter also stated the UFWregarded Andrews' unil ateral
i npl enentation of waternel on harvesting rates to be an unfair |abor practice.
Finally, The |etter accuses Nassif of proposing only neeting dates on which he
was aware Smth was unavail abl e because of other negotiations. She proposed a

neeting during the week of July 14.

-63-



Nassif's of fice responded by letter of June 26 suggesting June 30,
Juy 1 and July 3 as neeting dat es.

Smth' s response to Nassif's letter of June 26 is dated July 1 and in
essence says that she can't understand why he i s proposing those dates and
further notes that he didn't respond to her suggestion to neet the week of
July 14; a suggestion whi ch she renewed. She received no response to this
letter.

Under date of July 16, she sent another letter in which she requests
bei ng advi sed of an available day or lays for neetings during the week of
August 18 and/or the week of August 24. Nassif responded by |etter of August
13 stating that he and Don Andrews have been unabl e to work on negoti ati ons
because of their involvenent in unfair |abor practice hearings. Nassif noted
he vas | eaving on vacati on and suggested a neeting upon his return on
Septenber 2. Wen he returned from vacation in the first week of Septenber,
Smth tel ephoned Nassif regarding schedul i ng negotiations for California
(oastal Farns; there was no di scussi on about schedul i ng an Andrews neeti ng.
During June, July and August, Smth and Nassif had several neetings regarding
Galifornia Qoastal Farns and (ol ace Brot hers.

O Septenber 3, Nassif wote Smth aski ng whet her Septenber 23 and 24
were avail able for Andrews negotiations; Smth did not respond. O Sept enber
11, at Galifornia Goastal Farns negotiations, they set a California Qoastal
neeting for Septenber 24. Wen they net on Septenber 24, they agreed on

Qctober 7, "the next avail able date we had," for an Andrews neeti ng.
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Qctober 7, 1980

At the outset of the neeting, Nassif gave Smth a copy of a letter
directed to Don Andrews in which he listed each article, its nane and its
status as of that point intine. Smth agreed the letter was accurate.

Fol low ng this discussion, Nassif announced that the conpany desired
to effect the wage rates it |last proposed i n Novenber 1979 and want ed t he
union's agreenent to do so. Smth reiterated the union's opposition to
i npl enentation of wage increases at that point in tine, she said the parties
had made no progress for sone period of tine; they should work at resol ving
pendi ng i ssues rather than get into another confrontation over a unilateral
wage increase. She said a unilateral wage increase woul d undermne the UFW
position at the bargaining table. Nassif didn't understand the rational e of
her position. Smth explained that a unilateral increase dimnished in
workers eyes the UFWas a force in the securing of inprovenents in wages and
benefits for its menbers and also nade it nore difficult for the union to
conprom se i ssues when the increases were inpl enented outside the context of
t he give-and-take bargai ning of things in which the workers were interested.
Nassif said Andrews was willing to find a nethod by which they coul d make the
i ncrease w thout undermning the position of the union.

Andrews wanted to inplenent the lettuce rate increases forthwith in
Bakersfiel d because the season was about to start. Wiile the conpany

preferred to increase the rates with the union's
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approval , the action woul d be taken w thout such approval 38

Fol I ow ng a caucus, Smth said the rank and file coomttee opposed
i npl enentation of the increase. The union al so opposed Respondent telling
wor kers the union had not agreed to the increase, and that it was not a final
resolution of all issues. She said such statenments would not alleviate the
real problem i.e., paynent of an increase absent a total collective
bar gai ni ng agr eenent .

Smth asked Don Andrews about past practice wth respect to the
recall of lettuce crews at the start of the season, and about its practice
during the season if there weren't enough work for all crews. Respondent
agreed to the UPWproposal that recall at the start of a season be done by
seniority rather than by crew as had been done in the past. Andrews said that
if there were lulls during the harvest which were of short duration, the
conpany rotated the work amongst the crews on the payroll; if they needed two
crews today and two crews tonorrow, different crews were called in order to
distribute the work as equal ly as possible. Nassif asked Smth to provide a
seniority article which incorporated what the union wanted in the contract.

The conpany nodified its position on Delinguenci es and proposed the
Sun Harvest |anguage with two nodifications: the notice period to the conpany
bef ore the union coul d i nvoke the protections provided in the article be ten
days instead of five, and del etion of reference to contributions owng to the

union for dtizenship Participation Day because Andrews had not yet agreed

38. Respondent stipulated it increased wage rates for fall
Bakersfiel d. |ettuce harvest.
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inclusion of that holiday in the agreenent. Smth did not respond.

There was di scussion of the related topics of
Subcontracting, the conpany's proposal on Agricultural Agreenents and the
URWs proposal on G ower-Shipper Gontracts. Smth viewed the conpany
proposal s as too broad and therefore, unacceptabl e.

Nassif stated Andrews' concern about being able to use | abor
contractors for cantal oupe and | ettuce work. Wth respect to cantal oupes, the
peri shabl e nature of the crop was the explanation for needing freedomto
utilize a labor contractor. Wth regard to lettuce thin and hoe work, he said
Andrews had a past practice of using |labor contractor crews on a fairly steady
basi s.

Regarding tractor work, Nassif said the conpany needed the option of
bringing in extra equi prent and drivers if it got behind in the planting
schedul e.

Smth said Respondent's Agricultural Agreenents proposal insulated
growers w th whom Andrews di d busi ness and was too broad fromthe union's
poi nt of view and unnecessary to protect Andrews' interest. Nassif said he
woul d consider their objections and wth a nore detail ed di scussion
resol ution of the issue mght be possibl e.

Smth then directed the discussion to the issue of supervisors
doi ng bargai ning unit work. She referred to the list of 'functions submtted
w th Respondent’'s March 21 proposal and said the union did not object to
supervi sors or forenen continuing to performthem However, there were five
or six objectionable itens on the list. These were di scussed.

On the subject of Health and Safety, Nassif wanted a list of the

tool s and equi pnent the uni on proposed the conpany
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for enpl oyees.

Qctober 17, 1980

The union submtted a witten proposal on seniority which was
foll owed by a 4-hour enpl oyer caucus. Wen they returned, Nassif stated Don
Andrews was confused regardi ng why seniority was bei ng di scussed because the
conpany had accepted a proposal submtted in July 1979 by Paul Chavez and felt
the issue was closed at that point. Despite that, Respondent was willing to
di scuss the current proposal. Nassif and Andrews wanted to di scuss the
proposal with Inperial Valley managenent personnel; they stated, however, they
reserved the right to advise Smth at the next neeting whether they woul d
adopt any of the UPWs new | anguage or woul d stand on the previously accept ed
URW pr oposal .

Smth provided the list of tools and equi pnent the URWexpect ed
Respondent to provide, and she responded on the question of supervisors doi ng
unit work. After a conpany caucus on the UFWs equi pnent |ist, Nassif
proposed that the article be | eft as the union proposed and that no Iist be
incorporated into the agreenent. He said Respondent woul d provide all tools
and equi pnent necessary to the job; and di sputes about whether a piece of
equi pnent was necessary coul d be resol ved through arbitration. Smth nade no
r esponse.

Smth then went through the |ist of supervisors duties and sunmed up
the union's position. A general discussion of supervisor duties fol |l owed.

Qctober 17, 1980 - Cctober 28, 1980

During the interval between the Cctober 17 neeting and the
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Cct ober 28 neetings there were a series of communci ati ons between Smth and
Nassi f.
O the 21st Nassif called Smth to tell her the conpany desired to
i npl enent a wage increase. She reiterated the lira' s opposition to such an
action and confirned her position in a mailgramto Nassif on Qctober 22.
Nassif responded to the mailgramby |etter of Gctober 23 denying the
charge that the conpany was unavail abl e for negotaitions fromNMy through
Sept enbber of 1980, asserting that the conpany was avail abl e on nunerous dat es,
but that Smith refused to neet on those dates. Nassif's letter stated he was
unabl e to understand why the union refused to nmake the sane concessions to
Andrews it nmade to the grape industry on nany of the outstanding i ssues, and
that they coul d not understand why, having nade a significant variation from
the Sun Harvest contract in its Souza-Boster agreenent, the union adanantly
refused to nmake reasonabl e concessions for Andrews. He referred again the
UFWs failure or refusal to recogni ze differences between a predom nantly
| et t uce shi ppi ng conpany and Andrews which is heavily invol ved in grow ng and
shi ppi ng of non-vegetabl e crops such as cotton. The letter goes on to state
that wage increases have never been denonstrated to under-cut the union's
bar gai ning position; but rather it is the union's intransigence and bad faith
conduct including illegal strikes in the nelons and unl awful work stoppages in
| ettuce which have been detrinental to the UPW He stated that nost of the
I ssues whi ch were unresol ved a year ago are-still unresol ved; and the union
had done not hing nore than insult Andrews by naki ng predi ctably unaccept abl e

proposal s. He noted that
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whil e the conpany is required to notify and bargain with the Uhion before

i npl enenting a wage increase, when it attenpts to do so, the UFWrefuses to
di scuss the issues and gives their "pat" response, i.e., it wll not agree to
an increase wthout an entire agreenent. Nassif states that such an attitude
| eaves nothing to be negotiated; he noted that the conpany offered to notify
the workers that the wage increases were a result of the union's efforts on
their behal f; and that Smth neither responded to this proposal nor of fered
any alternative. Nassif suggested that every conpany w th whomthe UFWseeks
an agreenent wll not sign the Sun Harvest contract just because the URWdeens
it to be the naster agreenent. Sone conpanies Wil persist inwanting to
negotiate their own agreenent. M said Andrews is not a conglonerate and is
not able to offset financial |losses in agriculture by registering profits in
ot her di vi si ons.

Qctober 28, 1980

The neeting began wth a discussion of Smth's mail gramand a
statenent by Nassif to the effect that she set negotiations back a hundred
years by sending it. Smth responded that the mail gramwas a response to the
conpany' s proposed action which was nore of a setback to negotiations than her
response. Smth said if Andrews hadn't decided to effect another unil ateral
wage i ncrease, there woul d have been no need for the nailgramand nobody woul d
have been upset.

After nore bickering regardi ng each others behavi or, there was
bi ckeri ng about whet her Respondent had any new proposal s. Nassif's response
was perhaps we do and perhaps we don't and asked whet her the union had any new

proposal s.
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Smth asked whet her Nassif had additional infornation about persons
whom Smth had suggested mght not be supervisors. He did not.

Smth asked whet her Respondent had its final bargai ni ng postion on
the tabl e, the response was no. Nassif asked whether the UFWhad its final
position on the table, the response was no. The union requested a caucus.

After the caucus Smth returned with a proposal whi ch she said was
bei ng submtted in the hope that the conpany woul d be encouraged to reviewits
posi tion and nake sone substantial novenent.

By way of preface, Smth said that UFWrealized that a cotton
differential was of critical inportance to Respondent; she noted that
historical ly conpany's cotton differential had been no nore than 12-20C per
hour dependi ng upon the job classification. She said the UFWrealized the
conpany wanted a nore substantial differential; therefore, the union was
proposing a differential of 35¢ an hour in the tractor driver, irrigation and
thin and hoe job classifications in Bakersfield for cotton work.

Respondent caucussed an reported back that the URW's
novenent was appreciated. Nassif said Respondent wanted to adjourn, cost out
the proposal and reevaluate its total position. Nassif acknow edged there
were sone difficult unresol ved i ssues whi ch Respondent knew were inportant to
the union. He said he woul d communi cate wth Smth after Respondent re-
eval uated the Uhion's proposal .

Smth said she woul d draft | anguage on the supervisor issue.
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and submt to the conpany as soon as possible. No date was set for the next
neeting. The (ctober 23 neeting was the last attended by Smth.
Qctober 28, 1980 - April 1981

Fol I owi ng the neeting of Qctober 28, there were no
bargai ni ng sessions until April 3, 1981 at which tine both parties had new
negotiators. Nassif had gone to Véshington as Deputy Chief of Protocol;

Josi ah Neeper of the law firmin which Nassif was a partner becane the Andrews

negotiator and David Ml arino. assuned responsibility as the URWnegoti at or.
nh ctober 31, 1980, Smth hand-delivered a proposal on Article

13, Supervisors, to Nassifs office. It was submtted w thout di scussion.

O January 15, 1981, while neeting wth Nassif in B Centro on the
Galifornia Qoastal Farns contract, Smth asked what ever happened to Andrews.
Nassif replied he didn't know what Andrews wanted to do.

In March 1981 during the final stages of the Galifornia (oastal Farns
negotiations, Smth agai n asked Nassif whether he'd heard from Andrews since
the neeting on Gctober 28 or even since her inquiry of January 15. She asked
whet her they were ever going to get a response fromAndrews and al so whet her
there was a chance they could settle a contract wth Andrews on the basis of
the contract wth Galifornia Goastal Farns. Nassif replied that he really
didn't knowwhat to tell her. He wasn't sure there was anything the union
could do regarding its contract proposal that woul d pronpt any reaction or

novenent fromAndrews. Smth said she was sorry to hear
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that. She said if he heard anything fromAndrews to | et her know because
she was interested i n concl udi ng an agreenent on the sane basis as Gal
(oast al

nh March 10, 1981, Smth directed a letter to Nassif wth
essentially summarized the natter as it was left on Cctober 23 and fol | oned
up by her conversation wth Nassif on January 15.

Nassif responded by letter of March 31 in which he stated that he had
not got back to her because, as he had said in the Cctober 23 neeting, he
woul d do so when the conpany had roomfor novenent; but as of that date it had
no roomfor novenent wth the foll ow ng exceptions: O Records and Pay
Peri ods; and a possi bl e accoomodati on on Seniority, although the seniority
di scussi ons woul d be suppl enental to and not anend the agreenent al ready
reached on seniority. The Uhion's Supervisor proposal was still unacceptabl e
because it woul d prevent supervisors fromdoing sone of the unit work they had
traditional |y done. MNassif disputed Sith's statenent that the 35¢ cotton
differential was a substantial adjustnent of the union's bargai ning postion
because the proposal was 35¢ | ess then whatever was the rate agreed to on the
veget abl es, and the URWs proposed vegetabl e rate was 40¢ an hour higher than
the basic wage rate at Sun Harvest. This would nean that the 35¢ differential
woul d | eave Andrews payi ng 5¢ nore for cotton than anyone el se paid for
veget abl es. He asked whether the 35¢ differential was bei ng proposed based on
the Sun Harvest vegetabl e rate.

Nassif's letter al so stated that Respondent woul d be
harvesting mxed el ons in Bakersfield and cantal oupe and wat ernel on i n both

Holtville and Bakersfield. Nassif advised that wage rates
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woul d not be less than paid the previous year, and that it mght be necessary
to pay nore to neet the conpetition for labor. He suggested a face-to-face
neeting as soon as possi bl e.

(3) Neeper-Mllarino Period (March 1981- Gt ober 1981)

(nh March 25, 1981, David M Ilarino, the newy assigned negotiator for
the UPWdirected a letter to the Gay, Gary, Aves and Frye office in B Centro
nenorializing a conversation he had that day wth the office regarding his
unavai labi ity for a neeting on March 27 and his availability the first of the
followng week. Hs letter stated he hadn't heard fromthe of Lice
thereafter. The date of the docunent is March 26. Deeper responded by |etter
of April 3 setting out his understanding of the interaction between March 26
and April 1 suggesting a neeting on April 8, 1931 in Bakersfield.

April 8, 1981

This was the initial neeting for the new negoti ators, Josiah Neeper
for Andrews and David MIlarino for the UFW After introductions, there was
sone tal k about scheduling and the ground rules for the conduct on future
neetings. It was agreed that articles would be initialed to showtentative
agreenent and that each side woul d tape the neetings.

Neeper had not cone with a proposal; he said the union's proposal as
viewed by the conpany was very tough. He suggested that the URWI ook at
Respondent ' s proposal to see whether there were areas in which conprom ses
coul d be reached. Wen asked whether Andrews was w lling to nake conprom ses,
Neeper responded that unless there were conpromses in areas critical to both

parties there woul d be no agreenent. The conpany needed to nake noney to
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exist and that currently it existed because of a cotton differential. He said
that the Union's position on the differential was unreasonable. Mllarino did
not respond.

Don Andrews sai d Respondent had nodified its position by proposing to
pay the higher rate for everything except cotton, and that the proposal was
nade to show substantial novenent on economcs by the conpany. Ml larino
stated Andrews owed the Lhion an econom c proposal in response to the UFWs
35v novenent in the anmount of the cotton differential. Neeper responded that
Respondent did not viewthe UPWs proposal as novenent.

Millarino asked about the differences between the UFWs proposed
G ower - Shi pper article and Respondent's Agricultural Agreenent article. He
al so asked for an explanation of the differences in the respective union
security positions. Neeper responded he woul d have to talk to Nassif to
nake sure what had transpired at the bargai ning tabl e.

Millarino then noved to a discussion of tractor driver grievances,
i.e., the nunber of tractor drivers used in March; the unwllingness of the
conpany to pay double tine for work on Sunday; transferring drivers fromthe
hi gher paying vegetabl e tractor work to |l ower paying tractor work in cotton
and replacing themw th drivers having less seniority; and threats against the
UFWs tractor driver negotiator, by his forenan. M larino voiced the fear
that Andrews had expanded its practice of subcontracting tractor work. Neeper
responded to each of the probl emareas raised by Mllarino.

April 8, 1981 - May 5, 1981

During this period, Neeper and M|l arino exchanged
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correspondence; M llarino al so had two tel ephone conversations w th Andrews'
representatives regarding post certification access. He was not told about
the inpending Salinas | ettuce harvest.

n April 10, Neeper wote Millarino regarding the doubl e tine issue,
stating that Andrews had never paid double tine for Sunday work and di d not
propose to do so. Neeper's letter also stated that workers woul d be
disciplined for failing to work when required, and he protested undi scl osed
recordi ngs by workers of conversations wth forenen or other representatives
of the Conpany.

By mail gramof April 29, 1981, Neeper notified MIlarino of Andrews
deci sion to harvest lettuce in the Salinas area commenci ng the fol | ow ng week.
The Whion was al so notified that Bakersfield | ettuce crews had been of f ered
the work and were expected to provide sufficient, workers. The Bakersfield
rate woul d be paid. The nailgramsaid Neeper was avail able to nmeet and confer
on the matter if the Uhion wshed. Wen Mllarino received the mail gramon
May 1, he call ed Neeper who provided certain requested information. Neeper
stated that Repsondent did not own the property it woul d be harvesting; a list
of growers for whom Andrews was harvesting woul d be provi ded as soon as

possi bl €; 39/

that two crews woul d be used at the outset wth the |ikelihood of
addi tional crews; that the nanes, addresses, and social security nunbers of
those working in the harvest woul d be provided as well as infornation

regardi ng how t he workers were obt ai ned.

39. Despite this representation, the list of growers never provided.
In aletter of Decenber 9, 1981, 'Respondent stated it regarding the identity
of the owners as irrelevant, out nmanifested a wllingness to neet on the
rel evancy i ssue.
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My 4, 1981

Present were M Ilarino, Neeper, Don Andrews and nenbers of the

uni on bargai ning conmtt ee. 40

Neeper provi ded requested pay rates for such classifications as

wel ders, carpenters, and nechanics. There was di scussion regarding the
omssion of rates for certain requested classifications. Neeper responded
that Andrews enpl oyed no peopl e in those classifications, e.g. carpenters and
wel ders.

Neeper provided the follow ng infornation regarding the Sal i nas
harvest: acreage harvested, nunber of parcels, |ocation of parcel s harvested
and the nunber of crews. There were two crews working, and there was sone
anticipation of a third crew Bakersfield crews were solicited prior to the
conpl etion of the Bakers field harvest to work in Salinas. The product w ||
bear Andrews |abels and Andrews is the narketing entity for the harvested
| ett uce.

There was di scussion of MIlarino having taken access, the
cooperation given him and whether he was under surveillance when he took
access to talk-to workers during the lunch hour. Mllarino related the
forenen refused to | eave the area while he was seeking to speak with the
workers. There was sone di scussi on regardi ng whet her post certification
access was covered by the Regul ati ons.

Probl ens previously raised with respect to the utilization of

undi scl osed recordi ng devices in conversations wth supervisors

40. Commenci ng wth the neeting held on this date the parties
recorded and transcri bed each bargai ning session. Agreed upon transcripts of
those neetings were introduced as General (ounsel exhibits.
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were again discussed. Smlarly the problens Millarino had previously raised
regarding a transfer of tractor drivers fromhi gh payi ng vegetable jobs into
cotton work were agai n di scussed.

Don Andrews responded to the information request contained in a UFW
letter of March 31, 1981, relating to cantal oupes and nel ons. Acreage
infornmation for both Bakersfield and Inperial Valley for waternel ons and
various other nel ons was provided and the anticipated starting date in each
area was given. Andrews said that the nmanner in which work woul d be offered
was the sane as in the past.

Neeper recited the list of articles which had been signed of f;
articles where one party clai ned agreenent but which had not been signed off;
and the areas of disagreenent. M llarino indicated that Neeper's recitation
was consi stent with his understandi ng of what had been acconpl i shed.

Millarino asked what was hol di ng up agreenent from Andrews point of
view Neeper replied that the nost significant problemwas the total cost of
the contract. He conceded that no cost anal ysis had been nade of either the
UFWor conpany proposal and that Respondent did not intend to nake one.

Neeper listed the follow ng as the nost inportant non-economc itens:
Lhion Security, Hring, Supervisors and Mechani zation. In the economc area
he listed the follow ng: Vége Rates, GO.A Paid Uhion Representatives and
Subcont racti ng.

Mllarino listed the na or union concerns: Economcs and the effects
upon the prevailing standards in the Inperial Valley area, protecting

bargai ning unit work and hiring hall.
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My 5, 1981

Respondent submtted a proposal on Record and Pay Periods, Article
27. The proposal reflected a nodification of its previous position and
adopted the uni on's request ed | anguage regardi ng accumul ati on of wages. There
was further discussion regarding the right of the union to check the nonthly
and quarterly reports nade by Andrews to the pension and heal th and wel fare
trust funds.

Wien the discussion turned to seniority; Neeper stated the Lhion had
previ ousl y made a proposal whi ch the conpany accepted. Therefore, the conpany
had no further proposals on seniority. However, Respondent was wlling to
consi der any suppl enents to the seniority provision which the union desired to
pr opose.

Neeper stated that Respondent's proposal s wth respect to wages
reflected its historical wage practices in both the Bakersfield and Holtville
areas. He restated Respondent's viewthat it was a different operation from
other growers with whomthe UFWhas contracts. Neeper said Andrews had nade
what it regarded as a realistic wage proposal and had agreed to assune the
cost of contributions to the UPWfunds. Mreover, the conpany had narrowed
its proposal on differential to cotton which neant it would incur a
substantial cost increase for other flat crops such as alfalfa and wheat.

Follow ng the formal neeting, there was an off-the-record neeting at
which Mllarino said the UPWwoul d accept a wage differential of one dollar on
Bakersfield area cotton; Respondent's mechani zati on and uni on security
proposal s; however, M Ilarino wanted to know what Andrews woul d agree to

regardi ng other parts of
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the contract. Don Andrews asked about hiring, and M Il arino responded the UFW
woul d I et the conpany do the hiring hat not under the terns of the conpany
proposal then on the table. Mllarino said the union needed nore protections.
Respondent' s response was that its hiring proposal was the one with which it
felt nost confortable. Mllarino said it didn't provide enough protection in
terns of notice, of non-discrimnatory hiring, and other problens.

Respondent asked why pai d representatives had to be in the agreenent.
Millarino said he wanted to nake sure the contract ran snoothly. Neeper said
Mllarino's statenent was a significant devel opnent, and the conpany woul d
need sone tine to consider it. 'He asked where he could get in touch with
Mllarino later that day; however, he did not contact MIlarino during the
renai nder of the day.

My 6, 1981 - May 14, 1981

Millarino called Neeper on May 6. Neeper said he hadn't had tine to
talk wth his principal s and suggested that MIlarino call himon My 8 or My
11. Mllarino called on both the 8th and the 11th and was unabl e to reach
Neeper. n the 11th, MIlarino sent Neeper a mailgramconfirmng his
inability to reach him

By letter to Neeper of May 11, 1981, M Ilarino requested the
follow ng information: the formof the enpl oyer's organization; a list of all
tool s, equi pnent and protective garnents provided workers over the last three
years; the total cost for the last three years for wages, holidays, vacation,
overtine premuns, bereavenent pay, and jury duty pay; the total hours worked
by bargaining jni* enpl oyees for each of the last three years; the total

hour s wor ked
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and total wages paid for the |ast three years for work in connection wth 11
|listed coomodities; the total nunmber of. bargaining unit jobs on a nonth-to-
nonth basis for the last three years; a list of crops currently grown or
harvested by Andrews; a list of the crops schedul ed for 1981 and the predicted
crop schedul es for 1982; the total nunber of acres included or anticipated to
be i ncl uded i n each operation; whether the conpany contracts itself out to
grow and/ or harvest crops; if so, which crops, for whomand for how | ong has
the practice been in existence; whether the conpany subcontracts work to ot her
entities to be done on a custombasis, and if so, when during the year this is
done and in what crops, together wth the nane of each contractor associated
w th the operation and the greatest nunber of workers used in any one tine by
a subcontractor; the frequency of subcontracting | and preparation or pesticide
application; the criteria used to determne the need for such subcontracti ng;
alist of the subcontractors utilized for these functions, and for what period
Respondent has fol | oned such a practi ce.

Oh May 12th Ml larino reached Neeper by phone and asked for Andrews'
response to the UFWproposal of My 5.

Neeper reiterated Respondent's position on union security, i.e., the
good standing problem He said the conpany wants to do the hiring but is
wlling to explore providing the UPWnore protections. Neeper said seniority
was a confused situation because of the prior agreenent; however, the
conpany' s position was not fixed or firm There was no change i n Respondent's

posi tion regardi ng supervisors doing the unit work they' d done in the past.
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Regar di ng nechani zati on, Neeper said it vas extrenely inportant for the
conpany to be a nodern farmer. He said Respondent was firmon its present
position regarding Hours of Wrk and Qvertine. On Holidays, the conpany can
goup alittle on noney. Neeper said the conpany did not foresee a new
proposal on Travel Pay (Article 26) or Gonpany Housing (Article 34).

Neeper said Subcontracting was extrenely inportant and was tied to
its Agricultural Agreenents proposal. He foresaw no cost of |iving all owance
provision in a contract. On Paid Respresentatives, Respondent's present
posi tion was "no" but opposition would | essen in the face of agreenent.
Neeper said there was no change in Andrews' wage position at that tine; but
there was a little roomfor novenent.

My 14, 1981

At the start of the neeting Neeper asked why the URA/s infornation
request dated Apirl 27 had not been presented to himat the earlier neetings
in My. Mllarino said he forgot to do so. There was further di scussion about
an inability to contact Millarino to expl ain why Andrews was unabl e to gat her
certain information as initially prom sed.

Neeper provided certain previously requested information relating to
nel ons: The estinmated nunber of crews to be used; the systemfor hiring in
t he wat ernel on harvest; he advised that the extent to which nel on harvesting
nachi nes woul d be used and not been deci ded, noting that use of nore nachi nes
inthe Holtville area was contenplated. Ml larino stated that UPWwas opposed

to any change in the terns of working conditions related to nel on harvesting
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nachi nes, |abor contractors or customharvesters absent a new contract.

Neeper al so provided certain requested infornation with respect to
the Salinas |lettuce harvest, i.e., the location of the fields to be harvested,
the nunber of crews to be utilized, the nunber of fields harvested per crew

per day, and the nethod used for obtaining the crevvs.4—1/

Mllarino argued that Salinas harvest work was not offered the
Bakersfiel d workers and that in failing to do so Andrews deviated fromits
past practice.

After a lunch break, seniority was discussed. Mllarino said the
proposal made by Ann Smth and accepted by Nassif did not include an area
seniority concept. Thus, an Inperial Valley |ettuce harvester who had not
historically gone to Bakersfield would lose his seniority if he departed from
the Inperial Valley harvest prior to the end of the season; but such was not
the case wth workers who had a past practice of going to Bakersfield harvest.
These workers were permtted to | eave prior to the end of the Inperial Valley
har vest .

M llarino nade a new seniority demand: workers should be able, on a
seniority basis, to nove in and out of various crews in order to be able to
work wth faster trios. There was a di scussion regarding application of the
seniority principle during periods when work was slow Mllarino raised the

further problemof retention of

41, Neeper said that the Salinas work had been offered to
Eakerszl eld crews by their forenen while they were working the Bakersfield
ar vest .
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seniority by workers pronoted out of the bargaining unit who were unable to
performthe higher rated work. He proposed that ones seniority be retained
for a period of tine in his forner unit classification. Neeper asked whet her
Ml larino had | anguage whi ch he wanted the conpany to consi der

The discussion turned to hiring. Neeper gave an extended expl anati on
of the probl ens Andrews perceived in connection with the operation of a hiring
hall. He stated the conpany felt it should have discretion to refuse a worker
so long as it does not discrimnate against himfor an unlawful reason. He
saidif there was a prevailing structure in the Inperial Valley regardi ng
hiring, Andrews would be wlling to consider incorporating in a suppl enent

sone "techni que" for hiring.ﬁ—Z

In response Mllarino recited agricultural |abors historical hiring
probl ens as viewed by the URW enphasi zi ng the probl ens of favoritismand
discrimnation by labor contractors and growers, sexual abuse of wonen and
racial disharmony. M Illarino noted that the UPWfought |ong and hard for the
hiring hall and that they approached negotiations as if it were theirs. The
hiring hall was and is neant to be a radical change to elimnate the huge
abuses in previous hiring processes. He noted that where the UFWhad for egone
a hiring hall, the previous abuses continued. He also noted that when a
grower does the hiring, it becones a techinque for attacking the union through

the decertification process.

42.  Neeper's nmanner of speaking, as set out in the transcription
of the bargaining session, is sonetines oblique. Presunably, his reference
toa "prevailing structure" was to the UFWs hiring hall.

-84-



There was al so a di scussi on regardi ng supervisors doi ng unit work,
and the possibility of grandfathering sone of the supervisors.
May 15, 1981

Neeper opened a di scussion on the hiring issue by referring to
Millarino' s renarks of the previous day. He said he recogni zed the renarks
were expressions of: the UFWs concerns regarding hiring, and he wanted to
reflect Andrew s concerns on the issue. He said Andrews was seeking to
appr oach each of the union's concerns fromthe poi nt of view of whether it
coul d neet themsuccessfully, and whether it was creating a potential
liability for itself.

Neeper stated the conpany acknow edged a need to change its present
hiring practices and had proposed changes in these practices. He said the
conpany needed to investigate howto channel its hiring needs to a central
poi nt and communi cate then to the UFWin a useful fashion. However, the
conpany coul d not agree to a specific procedure that would create liability if
it failed to followthe procedure. He also noted that under the contract nuch
of the hiring would be a function of the seniority and recal |l provisions of
the contract.

Neeper spoke extensively of problens related to "hiring the best
worker". He said the conpany wanted to avoi d grievances being filed by
i ndi vidual s who were not hired. He said Andrews had no intention to stock the
work force wth the object of decertifying the UFW

Respondent had no change in its position on Travel Pay. M| larino

responded that the parties were far apart.
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Wth regard to supervisors performng unit work, Veeper stated
Andrews was considering the union's proposal for a dues equival ent approach.
Regarding the natter of Supervisors pulling or noving pipe wth their trucks,
it was a past practice which Andrews felt strongly that it was necessary to
continue. Mllarino responded the Uhion was unconvi nced of the necessity to
conti nue the practice.

The uni on then w shed to tal k about Mechani zation, Canp Housi ng,
Health and Safety, and Reporting and Sandby. Wth respect to Canp Housi ng,
the uni on proposed adoption of the Sun Harvest | anguage. Neeper said the
parties were in potential agreenent.

There was di scussion regarding the Health and Safety article
resulting in tentative agreenent. The article was to be signed off after
bei ng reduced to witing.

The parties reviewed their respective positions on Mechani zati on.
The UFWwas prepared to agree to the Andrews nechani zation proposal of
Novenber 15, 1980, with the nodification that the notice requrienent for
ef fecti ng changes be six nonths as opposed to a "reasonabl e" tine period. S x
nont hs noti ce was unaccept abl e t o Respondent .

Neeper sai d the conpany had sone novenent on Reporting and S andby,
but it mght not be sufficient to result in total agreenent. There was a
di scussi on of show up pay and pay for working |l ess than four hours. There was
al so di scussion and di sagreenent with respect to the nethod of payi ng piece

rate workers show up pay.
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situati on.

Turning to information requests, Neeper said detailed infornation
regardi ng subcontractors was provided the union on February 2, 1979. He said
the conpany did not growonions or garlic. Wth respect to carrots, |ettuce,
nel ons, cotton and wheat, Neeper spelled out what functions were perforned by
Andrews' enpl oyees, customcontractor enpl oyees or persons supplied by a | abor

43/
ocntractor. —

Millarino argued that use of contractors has resulted in reduced
hours and days worekd by Andrews enpl oyees, citing April and My 1980 as a
tinme when a | abor contractor was used for weedi ng and thi nni ng, thereby
reduci ng the work week for Andrews enpl oyees fromsix to two or three days a
week.

June 2, 1981

Neeper provided | anguage for the Health and Safety and Canp Housi ng

articles which reflected the parties agreenent in those areas.

Millarino stated the Whion has not recei ved sone itens of infornation

requested on May 13. a4 Neeper sai d Respondent was still attenpting to gather

it. He did provide infornati on regardi ng Andrews' organi zational structure

45/

in the Bakersfield area, namng the persons occupying various jobs.— He

al so described a crop

I 43. This infornation had been requested in MIlarino's May 12
etter.

44, The request was dated April 27th, mailed My 11 and recei ved May
13.

_ 45. The nanes of additional nelon harvest Forenen were al so
provi ded.
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grow ng cycle, beginning wth the disposition of the prior crop and continui ng
through the cycle to harvesting. He naned the phases perforned by
subcontractors and those perforned by Andrews' enpl oyees and the names of
Andrews' subcontractors.

Neeper then began di scussing seniority, listing the foll ow ng
concepts: conpany seniority, crop seniority, crewseniority and
classification seniority. Wth respect to year round jobs, he |isted the
foll ow ng concepts: conpany seniority, area seniority, and classification
seniority.

Qews are hired in order of seniority. QGewlis the first crew
hired. Persons are hired in Gew 1 on the basis of their seniority in that
crew, irrespective of whether there nay be non-nenbers of Gew 1 who have nore
service wth Andrews. The nenbers of each crew are hired by the crew forenan.
The foreman goes to Cal exi co and contacts forner crew nenbers giving themthe
date workers wll be hired and the nunber to be hired. These individual s pass
the word along to their foll owworkers. Persons wth crewrecall rights are
first hired. Wen all such persons have been hired, the forenan has
di scretion to hire whomhe chooses.

Seniority is lost through discharge, quitting before ones crewis
laid off or failing to report when recal |l ed.

n the subject of hiring, the conpany was not opposed to usi ng
applications having a limted effective period as the basis for hiring new
wor kers; nor did Neeper see a problemin the Cal exico area for obtaini ng new
workers through the URWhiring hall. There was di scussi on regardi ng new hires
being on a first cone first served basis as opposed to forenen sel ecting those

whom t hey
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regarded as the best workers. Mllarino' s opposition to the latter systemwas
grounded on the contention that when there were nore applicants than jobs,
favoritismcontrol led unless the first come, first hired principle applied,
noreover, MIllarino argued that a foreman is unabl e to determne as between
two individuals who is better qualified. Neeper responded that forenen do
investigate; that they find out for whoma person has worked, know ng which
growers require good work; and that applicants may al so have worked for the
forenan at another grower. Respondent asserted there was a cost advantage in
hiring the nost qualified individuals. Mllarino asserted that favoritism
determnes who gets hired. The hiring hall would elimnate this probl em
Millarino noted the proposal contains a probationary period during which
Andrews can rej ect persons dispatched fromthe hall, and he al so argued there
were no appreciable skill differentials anong persons in the general | abor
cat egory.

There was extended di scussion regarding putting the UFWon noti ce of
the date on which nmaj or operations were to commence. Respondent was prepared
to give notice, provided it incurred no liability in the event of failure to
begin on the noticed date.

M|l arino asked whether the conpany had problens wth a
requi renent that termnati ons be acconpanied by a witten notice setting
out the reason for discharge. Neeper responded that any witten notice
requi renent woul d be covered in the grievance procedure | anguage.

There was once agai n di scussi on regardi ng supervi sors performng

unit work.
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June 9, 1981

At the outset of the neeting, MIlarino raised the question of
Respondent ' s opposi tion to an unenpl oynent i nsurance cl ai mof Quadal upe
Castill ano; however, he knew nothing of the facts in the case beyond know ng
she was seeking a job in the nel on harvest.

Millarino stated the Ganp Housing and Health and Safety drafts were
okay. He then wanted to discuss the UFWs infornati on request of My 12t h.
Neeper stated that Respondent had provi ded requested information as tine
permtted wthinits need to conduct a farmng operation and wthinits
obligation to neet with the Uhion; further that Respondent woul d continue to
do so unless the union desired to delay further neetings until all requested
i nfornati on was conpl et ed.

Turning to the supervisor issue, Neeper said Respondent was standi ng
on its proposal of Novneber 7, 1979. He pointed out that infornation
requested regardi ng the Bakersfield supervisorial structure had been supplied
as well as alist of duties perforned by supervisors in the irrigation and
tractor departnments. Nbting that the UPWhad suggest ed grandfathering job
duties perforned by supervisors, Neeper said Respondent opposed this
suggest i on because jobs and duties are subject to change. Respondent was al so
opposed to a dues equi val ency approach because the supervi sor woul d get
nothing for his dues.

Requested i nfornati on regardi ng subcontractors, "customcontractors"”
and | abor contractors, including nanes, was provi ded. Neeper asserted that
Respondent had attenpted to provide infornmation related to those areas about
whi ch the 'JF?l w shed to tal k and which
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appeared to be nost critical at a particular negotiating session.

Turning to the UFWs May 11th request, Neeper stated Andrews had
al ready provided nuch of the requested information in witten form MIlarino
said he was unable to locate it. Wen Neeper began his response, Millarino
asked whet her the information would be provided in witing; Neeper responded
that Andrews would put in witing such infornmation as the uni on denonstrated
it needed in witten form However, since the union wanted the information as
soon as possible, he was providing it orally.

Respondi ng to the request for a list of tools, equipment and
protective clothing supplied workers, Neeper said bargai ning issues relating
to the request had been resol ved.

Respondent asserted it did not have the foll ow ng infornation
for 1978 through 1980: wage and fringe benefit costs, total bargai ning unit
hour s worked, wage and production records by commodity, the size of work force
on a nonthly basis, nor wage and rel ated informati on for each of the
bargai ning unit nenbers. Neeper opined the infornation coul d becone avail abl e
by | ate sunmer; he stated Respondent was in a busy season and its limted
office staff was al ready overworked. Mreover, he contended the infornation
was unrelated to issues currently being discussed. He said the infornation
woul d be forwarded as it was devel oped; Millarino replied that all the
i nfornati on was necessary before the union coul d present an econom c proposal .

Responding to other questions in the My 11 request, Neeper stated:
Respondent had no projected crop schedule; it had harvested for other growers;

and it had substantially provided infornation
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regardi ng use of subcontractors for |and preparation or pesticide
appl i cati on.
The discussion then turned to the relative tine difficulties
in respondi ng to unanswered requests. Neeper divided naterial into categories
according to his estimate of howlong it coul d be expected to take to supply
the infornmation. he said Respondent had no seniority lists covering the
Salinas |ettuce harvest; however, it had lists for the tractor, irrigation,
harvesting and thin and hoe departnents. He did not know whet her Respondent
had a list of current enpl oyees working in the nel on and | ettuce crops whi ch
contai ned the addresses and social security nunbers of the enpl oyees and
promsed to investigate the rratter.4—6/
Millarino said he had heard that shop enpl oyees recei ved a
wage i ncrease in January 1981, and he wanted to know the anmount of the

. 47/
I NCrease. —

Mllarino clarified the flat crop rate the UFWwas
proposi ng and stated the UFWposition was 35C per hour |ess than the Sun
Harvest rate. He also set forth specific rates now bei ng proposed for

contract classifications working in cotton in the Bakersfield area:

46. Fomthe transcript it appears that both Don Andrews and Bob
Garcia were present at the neeting. Neither responded to Millarino’s question
regarding a list of current enpl oyees; nor does the record indicate that
Neeper checked wth either during the course of the neeting to ascertain
whet her lists with nanes and addresses were avail abl e.

47. Neeper nade no effort to get the i nformati on from Andrews or

Garcia, both of whomwere present and shoul d have known the anount of any
I ncrease grant ed.
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Tractor 1 $6. 37 per hour

Tractor 2 $6. 25 per hour
Heavy Equi prent $6. 47 per hour
Li sting $6. 37 per hour
Irrigator $5. 40 per hour
Sub- f or enen $5. 60 per hour
General Labor $5. 30 per hour

The proposed rates for all other crops were 35 cents per hour higher.
Millarino al so proposed rates for the above classifications effective July
1981. He said the proposal was not nade on a take-it-or-|leave-it basis;
Neeper sai d Respondent's response woul d al so not be a final position. He
asked Villarino why the UFWentered into an agreenent wth Edgar Ghio
providing | ower wage rates than Sun Harvest. Mllarino said he woul d del ay a
response until he received Neeper's witten request.

Neeper and Ml larino agreed to postpone the neeting schedul ed for the
followng day to permt Respondent to prepare a response to the UFWs wage
proposal. Mllarino restated his need for the bal ance of the requested
information wthin the follow ng two or three weeks.

June 23, 1981

Respondent submtted the fol l ow ng wage proposal: no retroactivity;
no QLA non-vegetable rates to be applicable to all crops and not limted to
cotton. An interimwage increase effective July 16th was proposed in the
event the parties reached agreenent before that date.

Fol | ow ng di scussi on of the wage proposal, Neeper provided the
follow ng previously requested information: the total nunber of hours worked
inthe bargaining unit during 1980; total wages paid agricultural field

workers for 1978, 1979 and 1980; an approxi mation
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of the total nunber of hours worked by bargai ning unit enpl oyees during 1973
and 1979; the dollar amount of health and wel fare contributions for 1978, 1979
and 1980; and various seniority lists.

Respondent' s estimate of the maount of tine it would take to provide
renmai ning i nfornmation requested by the union had not changed. Gesar Chavez,
who was present at this neeting, stated that the outstandi ng i nfornation was
necessary to permt the union to bargain intelligently with the Respondent.

He noted that the information just provided did not permt the union to

cal cul ate actual costs for each classification of worker. Neeper told Chavez

it would take three to four nonths to nmake the infornation available. He said
the information woul d be provided as it was devel oped; that Respondent di d not
have the information in the formin which it had been requested. Chavez said

the union would take it in whatever formRespondent had it. Neeper said that

the union was free to send a representative to Respondent's office to examne

the raw records.

(havez expressed the viewthat perhaps the parties had been
bargai ning too long to be able to get thensel ves out of the nmess they were in.
He suggested it was a probl emof naki ng sone novenent; hopeful | y Respondent
woul d make novenent to correspond wth the union's novenent.

Chavez and Neeper agreed that there were still big itens outstandi ng
other than wages. Neeper said the conpany felt strongly about those
outstanding itens, and if Chavez was aski ng whet her Respondent was goi ng to

cone to the union's position on those matters, the answer was no.
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Wth respect to the hiring hall, Chavez said that the enpl oyer hadn't
negotiated on that issue and perhaps the union hadn't either. Neeper
responded that there had been di scussion of the hiring hall as well as
seniority issues. Neeper noted taht there was substantial di sagreenent wth
the conpany' s new proposal regarding invol venent of forenen in the hiring
process. He explained that hiring was now al nost entirely done through
forenen; Respondent had nodified that position but had not proposed
elimnating forenen conpl etely fromthe hiring process. H said he
understood that the union viewed the hiring hall as essential.

Chavez said it was difficult to respond to Andrews' wage proposal in
t he absence of infornmati on upon which to base the Lhion's proposal. It woul d
be easier for the union to nodify its proposal wth respect to various wages
if it had the requested infornation.

Wien Chavez suggested shifting the discussion to job descriptions,
nei t her Neeper nor Don Andrews coul d recall the UFWhavi ng ever nade any
proposals with respect to job descriptions; that it had not been a big issue
as yet.

Chavez noted that inclusion of shop workers in the unit was still at
issue. Andrews said that this issue was the subject of an unfair |abor
practice, and their inclusion of exclusion would be ruled on in that
pr oceedi ng.

Turning to the union security issue, Chavez asked why the conpany had
a problemw th the "good standi ng" provision. Neeper responded the conpany
nay "potentially" have enpl oyees who woul d prefer not to belong to the union;

agreenent to the union security
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provi sion woul d conpel such enpl oyees to join. Mreover, he said it was the
conpany' s position that it preferred not to have the work force subject to

di sruption because the UPWdeci ded that a person is not in good standing for
natters unrelated to work. The conpany did not propose to hire workers in any
situation in which it would have to fire thembecause they did sonething wth
respect to the union other than failing to pay dues. Chavez asked about the
conpany' s position if a referendumwere hel d anong the workers to deci de

whet her the good standi ng | anguage shoul d be part of the union security
clause. Neeper's response was no. He stated the probl emdoesn't arise until
sone individual is threatened wth firing and doesn't want to quit. He wants
to keep working and the conpany has to fire him Respondent was opposed to
accepting this posture. He said the conpany did not desire to be in the
position of having to fire an enpl oyee because the enpl oyee had engaged i n an
act, in the union's opinion, against the interest of the union.

Chavez noved the discussion to the hiring hall. Neeper said the
conpany proposed a systemwhich it thought woul d satisfy the union' s concerns
as well as satisfy Respondent’'s desire to continue to do the hiring. Neeper
expl ained that nost hiring is based on seniority or on the basis of previous
work perfornmed for Andrews. For totally new enpl oyees, Respondent wanted to
hire the best qualified person. Neeper then recited the differences arising
out of the parties' discussion of the use of enpl oynent applications in
connection with Respondent’'s system Neeper al so pointed out that Respondent
did not wsh to have the grievance procedrue apply to person who were not
hi r ed.
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Chavez said the UPW's experience in situations where forenen do the
hiring was that the forenmen were nore prejudi ced than the grower towards the
UFWand that URWworkers were systematically and fairly consistently weeded
out. The situation was exacerbated by the use of a labor contractor. He said
| abor contractors al nost w thout exception discrimnated agai nst uni on nenbers
and synpat hizers. Ahiring hall is the way the union can conbat this kind of
discrimnation. Chavez said it was not the UPWs position that the hiring
hall was the only way to solve the hiring problem but hiring was a probl em
whi ch needed to be dealt wth.

Neeper replied that Respondent's proposal dealt with Chavez fears
regarding forenen hiring famly nenbers or discrimnating agai nst uni on
synpat hi zers. Neeper's opposition to the UFWproposal to cover refusals to
hire under the grievance procedure was that it gave the grievant two bites at
the apple. S nce the UFWcould not waive the individual's right to file an
unfair | abor practice agai nst Respondent, Respondent woul d have to win in two
foruns in order to establish its right to refuse to hire a particul ar
i ndi vi dual .

Chavez noved the discussion to the topic of seniority. Neeper
reviewed what had transpired, noting Respondent's acceptance of a union
proposal during the period when Ann Smth was the negotiator, and the UFWs
subsequent posture that the Smth proposal omtted an area of seniority.
Neeper sai d Respondent recogni zed that there had to be four kinds of
seniority: conpany, area, classification and cremw He said the conpany did
not want to change its present seniority system noting the parties di sagreed

w th
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respect to application of the crewseniority concept in that Respondent did
not permt a person in alowseniority crew having nore individual seniority
than persons in a higher seniority crewto bunp into the seniority crew when
the lowseniority crewwas laid off.

Chavez shifted to the supervisor question. Neeper said the renaini ng
difference related to supervisors hauling pi pe, work which they had
historical ly performed. No one el se does this work. Chavez said he
under st ood that occasional |y supervisors did other unit work on an energency
basi s.

Neeper provided the seniority list for the 1980-81 | ettuce harvest in
the Holtville area for | oaders and closers and the seniority list for harvest
crews #1, #2, #3 and #4. He also provided seniority lists for the first
quarter of 1981 for Holtville irrigators and tractor drivers. Alist of
persons working in the current cantal oupe harvest was provi ded.

At Chavez' request, Neeper proceeded to explain at | ength the areas
of difference between the parties on the follow ng subjects: Aticle 3,
Hring, Aticle 4, Seniority;, Aticle 14, Health and Safety; Article 15,
Mechani zation; Article 19, Hours of Vork and Overtine; Article 24, Holidays;
Article 26, Travel Alowance; Article 37, Subcontracting;, Article 38,
Agricultural Agreenents (Chavez was told this was Respondent's counterpart of
the UPWs G ower-Shipper proposal ); Article 44, Delinquencies; Aticle 45,
(ost of Living Allowance; and Article 46, Lhion Representative; and whet her

shop enpl oyees were to be covered by the agreenent.
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July 1, 1981

Chavez and Millarino were present for the UFW Neeper and Don Andrews
were present for Respondent. Neeper presented additional seniority lists for
Bakersfield tractor drivers, irrigators, and A varado' s weedi ng-thi nning crew
as well as alist of the Salinas |ettuce harvest workers together with their
addresses and soci al security nunbers.

Chavez sought clarification of Respondent's proposals on irrigators,
retroactivity and subcontracting. Neeper explained that any subcontracting
whi ch the conpany was permitted to do would be limted to activities which
were not to the detrinent of the union or bargaining unit nenbers. Chavez
said the union was prepared to permt that subcontracting whi ch had been done
in the past; he said he was aware that Respondent needed subcontractors,
customharvesters and in sone cases customapplicators; however, he was
opposed to the use of the labor contractors, stating their use "flies in the
face of the bargaining unit."

Neeper acknow edged that Respondent's proposal woul d not i ncl ude
enpl oyees of a labor contractor; that Respondent's proposal would treat a
| abor contractor as a contractor and persons he supplied woul d be treated as
hi s enployees.ﬁy Neeper al so acknow edged that |abor contractors were used
wth sone' frequency. He said they were used in nost, if not all, vegetable

crops. He stated that Andrews wanted to use | abor contractors even if

48. GC Ex. 44, p. 4.
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bargai ning unit workers were out of a job. He stated:
You can certainly be in the situation where you have the i nmedi at el y
avai | abl e bargaining unit thinning and weedi ng working and we need nore
t hi nni ng and weedi ng peopl e, even though you nay have harvest peopl e
who aren't working, pickers who aren't working. 49/

Neeper said that while it was generally true that
addi ti onal peopl e woul d not be brought in until all bargaining unit people
were working; it was not true in particul ar instances because of the
unavai l ability of an Andrews forenan. A labor contractor is used in such a
situation because of his forenen's availability.

Chavez had difficulty accepting that Neeper was serious about this
proposal . Neeper contended that no work was bei ng taken anway fromthe
bar gai ni ng unit because the Respondent had used | abor contractors in the past
for this purpose. It was his position that Andrews was sinply seeking to do
what it had al ways done.

Chavez said the union could not say that Respondent coul d not bring
in labor contractor people for surge periods and for short periods of tineg;
but the UFWwas contendi ng that such peopl e should not be used until all the
UFWpeopl e were worki ng. Neeper's response was that if such had been
Respondent ' s past practice, it would be required to continue to do as Chavez
suggested, but if it were not past practice, Respondent wasn't required to do
it. Ghavez contended that Respondent was naki ng a proposal which it knew
coul d not be accept ed.

Neeper stated the essence of Respondent's position: the proposal

provides that if the conpany has engaged in certain

49. 1bid, p. 5.
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contracting or subcontracting activities in the past, a resort to those
activities woul d not under Respondent's proposal constitute a use detrinental
to the union or bargaining unit workers prohibited by the proposal .

(havez sai d the conpany changed its practices in Qctober 1979 because
of strike action, and since then there was considerably nore utilization of
subcontractors and | abor contractors. (havez suggested the LIFWcoul d agree
to Neeper's proposal if the provision spoke to practices prior to Qctober
1979.

Neeper summari zed what he saw as the respective position of the
parties. Andrews wanted to continue its practices regarding utilization of
subcontractors and | abor contractors. The UFWwanted Andrews to change its
net hod of operating because it wanted Respondent to provide nore work for the
peopl e. Neeper said that was understandabl e. However, Respondent has
resi sted that proposal because it wants to continue to operate in what it
views as the efficient way it has operated in the past.

As Chavez sawthe problem it related to whether or not the conpany
had in fact changed its practices in ctober 1979. If the conpany had not
changed its practices after that tine, Chavez said it would be very easy wth
sone mnor nodifications to accept the subcontracting cl ause proposed by
Respondent ; however, if the practices had changed in 1979, there were serious
obst acl es to over cone.

He recited his understandi ng of what work had been contracted out
prior to Gctober 1979, and he pointed out that wthout infornation fromthe

conpany relating to the dates and
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nunbers of peopl e engaged i n subcontracting, the union was unabl e to nodify
its position.

Neeper replied that the infornati on was being supplied as fast as
Respondent could get it. He noted that Respondent had nade the alternative
suggestion to have the union cone to the office to devel op the infornation
itself.

Neeper ran through the history of negotiations wth respect to the
subcontracting clause. O February 5, 1979, the uni on proposed no
subcontracti ng; the Respondent proposed unlimted subcontracting on February
12. n April 23rd, the uni on proposed sone subcontracting; the conpany
proposed some subcontracting on April 30, and proposed an additional side
letter on July 30. 1 Novenber 5 the union proposed to no subcontracting; on
Novenber 7 Respondent proposed sone subcontracting as inits April 30 letter
plus the side letter of Juy 30. The enployer's current proposal was the
Novenber 7, 1979 proposal plus the July 30 side letter.

Fol lowi ng this discussion, Chavez stated the UPWwas prepared to
submt a total package proposal for settlenent. He said if the conpany
refuses to accept the proposal inits entirety, the proposal was w thdrawn,
and the UF. V had gone as far as it coul d go.

h Article 2, Lhion Security, the UFWwoul d accept the conpany
proposal, provided two mnor itens were taken care of, i.e., the date on
nonthly reports and Respondent's cooperation in signing up new hires.

Wth respect to Article 3, Hring, Chavez said the union woul d accept
Respondent ' s proposal wth three mnor changes: hiring would be on a non-

discrimnatory basis; a requirenent that
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Respondent notify the UFWwhen additional workers were needed so that the
Lhion coul d refer people for hiring;, since the union was not going to know who
gets hired at all times, it needed conpany hel d to sign up new nenbers.

Article 4 - Seniority, the UFWposition was its proposal of Qctober
17, 1980.

Article 13 - Supervisors, the UFWwoul d accept the Respondent's
proposal provided the past practices spoken of for supervisors meant novi ng
the loaded trailers wth pipe.gy

Article 15 - Mechani zation, the union was prepared to accept the
conpany' s proposal subject to expedited arbitration.

Article 19 - Hurs of Vork and Qvertine, the UFWwanted to add four
points to the conpany's proposel :

1) A24-hour irrigator shift for Inperial Valley
irrigators;

2) For nachine operators tine-and-one-half after eight on Saturday;

3) For nelon piece rate harvesters tine-and-one-hal f after four
hours on Saturday; and

4) Pay at a higher rate for tenporary transfers.

Article 20 - Reporting and S andby, the UFWaccept ed
Repsondent ' s proposal of March 21, 1980.

Article 24 - Holidays, the UPWaccepted the conpany' s proposal on
hol i days wth tw additions - February 10 and the first

_ 50. It is unclear fromthe transcript whether Chavez was proposi ng
to include or exclude noving | oaded pipe trailers fromthe past practice
excepti on
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Sunday in June - dtizens Participation Day.

Article 26 - Travel, the UFWaccepted Respondent's proposal but
w shed to include the past practice described by the conpany in the neeting of
May 14, 1981.

Article 37 - Subcontracting, the UPWwoul d accept the conpany's
proposal of April 30, 1979, if paragraph (d), the past practice paragraph,
were del et ed.gj The conpany's proposed Article 38, Agricultural Agreenents was
acceptable with the follow ng addition: the conpany woul d not enter into any
| egal arrangenents with a party involved in prior economc action with the
UFW

Article 42 - Delingquency, the UFWstood on its proposal .

Article 43 - Qost of Living Adjustnents, the union withdrewits
pr oposal .

Article 44 - Lhion Representative, the union proposed a full tine

representative at Metl er5—Z and an addi tional one during

50 percent of the | ettuce harvesting season.

The uni on proposed that wages be retroactive to July 16, 1980. Wth
respect to nedi cal insurance, the union proposed that the contributions be
nmade for hours worked in June 1980 so that workers would be eligible for
benefits as of August 1. The union proposed that vacation be prorated to the
end of 1980 and that thereafter workers woul d accrue vacation on a cal endar
year cycle. Respondent's job descriptions wth the addition of descriptions

covering shop work woul d be accept abl e.

_ ~ 51. (havez was al so to provide sone additional |anguage for
inclusion in the proposal .

52. Alocation in the Bakersfield area.
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Neeper proposed that the parties skip the neeting in which they had
schedul ed for the followng day in order to give Respondent tine to eval uate
the union proposal. Agreenent was nade to neet on July 7, 1981.

July 7, 1981

Neeper announced that Respondent rejected the UFWs package proposal
and was submtting its own package proposal in witing under the sane
conditions as it had recei ved the union proposal. M stated Respondent's
package proposal did not represent its final position. He added that
Respondent was prepared to talk about a multi-year contract if its package
proposal accept ed.

After review ng Respondent's witten- counterproposal, Chavez said
the union negotiators were di sappoi nted, that they saw no concessi ons;
Respondent seened nore inflexible in its bargai ning stance than it had
appeared to be at the two earlier neetings. Cesar stated it had becone cl ear
that the conpany did not intend to reach agreenent with the UFWand t hat
Respondent was engagi ng in bad faith bargai ning, particularly in viewof the
naj or concessi ons nade by the UFWw th the object of obtaining novenent from
t he conpany.

Neeper replied that Respondent had told the uni on sone nonths ago
that it had very little roomfor novenent. He said the wage rates in the
uni on proposal were artificially and unnecesarily high and in excess of what
the UPWhad agreed to with other growers in the vegetabl e business and in view
of those rates Respondent did not viewthe UFWs concessions as naor. He
noted that it was the UFWwho suggest ed usi ng the package proposal approach
al t hough Respondent regarded it as unduly rigid.
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Wth respect to comments about Respondent's failure to provide
information, Neeper reiterated that Respondent had of fered the UFWan
alternative way of getting the infornation, which the union had chosen not to
utilize; he stated that Respondent was in the process of devel oping further
i nformati on and woul d conti nue to do so.

July 7, 1981 - Cctober 9, 1981

During the period between July 7th and early Cctober 1931, there were
no bargai ni ng sessions. During August there was an exchange of nail grans
regardi ng access. Respondent contended that the UPFWhad not conplied wth
principles regarding post-certification access spelled out in Board and Gourt
of Appeal deci si ons.s—?’/ Additionally, as the UFWwas striki ng Respondent during
this tine frame; it was Respondent’'s announced position that no right to take
access existed. However, Respondent communicated its wllingness to negotiate
terns for such access.

By mai | gramof Septenber 1, 1981, Respondent notified the UFWt hat
its Salinas | ettuce season woul d begi n between the 4th and 8th of Sept enber
and that it wshed to effect a per carton price increase which woul d refl ect
the industry rate, i.e., 82¢ per carton. Respondent stated it woul d effect
the newrate on the 7th, wth the concurrence of the UFW and if no response
were recei ved within three days, Respondent woul d assune there was no

opposition to the increase or that the union did not wsh to discuss the

53. The Board decision referenced was Q P. Mirphy Co.
(1973) 4 ALRB No. 106. The Qourt of Appeal decision appears to be one
superceded by Agricultural Labor Relations Board v. Qlifornia Qoastal
Farmng Inc. (1980) 31 Cal.3d 469.
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natter.

Millarino responded by Ml gramof Septenber 3rd in which he stated
that Respondent was aware of the UFWs position regarding the inpl enentation
of wage increase in the absence of total agreenent. Mllarino stated this
policy applied to any unilateral wage increases whi ch Respondent might effect.
I f Respondent w shed to resune negotiations, MIlarino advised that the
contact should be made directly wth Gesar Chavez.

Respondent sent Chavez a nail gramon Septenber 4th noting its
availability for negotiations and Mllarino' s failure to request a neeting.

(4) Il—ggrgg)an-vi [larino Period (Qctober 9, 1981 -January

Meetings resuned on Cctober 9th. During the hiatus,
Respondent changed bargai ning representatives. Joe Hernman a partner in the
law firmof Seyfarth, Shaw Fairweather & Geral dson now served as Respondent's
spokesnan. The neeting was triggered by Herman's call to Mllarino of Qctober
5th or 6th advising himof the change in representati on and suggesting the
parties neet as soon as possible. GCesar (havez was present at the Cctober 9
neeting. No proposal s were exchanged. Respondent suggested the Sate
Gonci liation service be asked to sit in the neetings as a neans of getting
negotiations off dead center. Hernan al so asked the union to advi se hi mof
any requested infornmation it felt it had not received. He said he was uncl ear
on this point followng his reviewof the history of negotiations. Fnally,
he asked that the UPWset out its present position.

Chavez agreed to join in a request to the Sate for the
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assignnent of a conciliator. He then listed those articles to which union
not es showed the parties had agreed.

Herman said it would be difficult to reach agreenent absent the
uni on' s under st andi ng of the differences between Respondent’'s operations and
those of other conpanies wth whomthe UFWhas contracts.

Cctober 13, 1981

Pursuant to Respondent's request, Mllarino forwarded Hernan a |i st
of the information which the UPWcontended it had not received;, the list set
forth the dates upon which the respective pi eces of information had been
requested. Mllarinos letter noted that infornation regarding subcontractors
and Respondent' s supervi sory structure had been supplied orally and that
Respondent had declined to nake a witten response. Additional infornation
was requested relating to Respondent's Bakersfield and Inperial Valley cotton
production; its intentions regarding | and sales or other |and transactions;
and copi es of any col |l ective bargai ni ng agreenents covering Respondent's
cool er and packi ng shed operations and its truck drivers.

By letter of Gctober 23rd, Andrews advised Millarino it had not
engaged in any |and transacti ons whi ch woul d adversely affect unit enpl oyees.

Qct ober 23, 1981

Mllarino wote Hernman protesting a unilateral change in hiring
practices to a "nore discrimnatory form" alleging that Respondent was
refusing to. rehire workers engaged in protected concerted activity in Qctober

1979. Mllarino enclosed a list of
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uni on activi sts who had advi sed Respondent of their availability as |ong ago
as the spring of 1980. A neeting schedul ed for Qctober 25 was not hel d.
Novenber 2, 1981

Sate Gonciliator David Ruiz was present at this neeting. He pl aced
the negotiating teans in separate roons and went fromone group to the other.

Wen Ruiz net wth the union, Chavez said the UFWhas roomto nove if
the conpany had novenent. Thereafter, Ruiz net wth the enpl oyer for about an
hour, and when he returned, he stated the conpany said there was no nore
novenent. Thereafter there was no neeting until January 1982.

Novenber 19, 1981

Don Andrews directed a letter to MIlarino in which he requested
i nfornation regardi ng the i ncone, expenditures, enpl oyees and rate of
conpensation and tax returns for each of the trust funds into whi ch Respondent
had agreed to nake contributions. Additional infornmation was sought wth
respect to the RFK Medical F an and the UFWs pensi on fund.

Respondent al so requested i nfornation regarding the
operation of the UPWs hiring hall, specifically asking for evidence of
conpliance wth the registration requirenent of the Farm Labor Contractor
Regi stration Act, 7 US CA 2041, et seq.

In responding to Andrews' letter, MIlarino expressed puzzl erment
regarding the information request relating to the RFK, M.X and pensi on
funds, stating that Respondent had accepted the UPWs proposal regarding

these funds, and that Respondent's
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attorneys already had the infornmation in their possession by virtue of their
representation of other growers. Andrews was referred to the respective plan
admnistrators. Mllarino referred Respondent's request for hiring hall
infornmation to the UFWIl egal staff for response.

Decenber 9, 1981

Andrews wote Millarino stating that Respondent had al ready supplied
much of the information requested in his Gctober 13, 1981, letter; despite
that Respondent was prepared to resubmt the information. Hs letter al so set
out Respondent's w llingness to neet to resune negoti ati ons.

Decenber 22, 1981 - January 18, 1982

During this period there was an exchange of sel f-serving
correspondence between the parties. MIllarino wote Hernan on the 22nd t hat
Respondent had been inflexible in that it had not responded to UFWproposal s
of March 1981, June 9, 1981, and July 1, 1981; and that in Qctober and
Novenber 1981, the conpany had indi cated the conpany' s position was "no nore
novenent ", a position which it had nmai ntai ned since 1979.

By letter of January 14, 1982, UFWattorney Eggers advi sed Hernan the
union was not obligated to supply infornation regarding the Atizen's
Participation Day Fund, citing Admral Packing Conpany, et al. (1981) 7 ALRB
Nb. 43. She also stated that the UFWdid not retain referral lists wth

respect to its hiring hall; workers were dispatched on a first-cone, first-
served basis. No lists are nmaintai ned since no attenpt is nade to contact

workers as work becones available. Wth respect to requested infornation
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regarding the funds, Eggers directed Herman to contact Millarino.
January 18, 1982

Millarino wote Don Andrews setting out approxi mately fifty pieces of
infonration relating to subcontracti ng whi ch he contended the URWhad not
received. Mllarino stated that answers were needed "on or before 19th of
January 1982. =

The January 13th request reiterated a denand for informati on not
suppl i ed on Decenber 9, 1981, i.e., lettuce harvest seniority lists for
various areas for 1979, 1980 and 1981, the addresses for approxi nately 130
enpl oyees. Arrangenents were nade for MIlarino to view docunents at the
conpany premses; he al so recei ved anot her packet of infornation.

January 20, 1982

The neeting was not taped. Sate onciliator Ruiz was present and
spelled out the format for the neeting. He told Hernan to nake a
presentation. Hernan stated that Andrews had conpiled a chart of all wages in
the Inperia and San Joaquin Valleys. Gesar (havez responded that if wages
were the problem well negotiate. Ruiz then suggested a subcormittee neeting.
Mllarino and Chavez net wth Andrews and Hermann.  Ruiz was al so present.
Chavez told Andrews the UFWwould be willing to take care of their economc
probl ens on the condition that Andrews took care of four URWI anguage
probl ens: the standard UFWunion security and hiring hal |l |anguage; on
seniority the UPWwas willing to work with the conpany to arrive at a good

fair seniority system and on subcontracting

53. GC EKE.. 161
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(havez sai d Respondent coul d do what they'd done in the past, hut he wanted
the labor contractor's enpl oyees included in the bargaining unit. He said
there was still had a probl emw th subcontracti ng because i nfornati on whi ch
had been request ed since the begi nning of negotiations had not been provi ded.
There was no response from Respondents. Chavez said if you take care of these
four things, the union woul d accept Andrews' noney package provided it can
take lie off the de la Quz Pension Fund, |eaving the contribution at 10
cents. (havez also wanted to take 5¢ fromthe Martin Luther King Wrkers Fund
and leave it at 1¢ and nove the 16¢ fromthe benefits and apply it to the
cotton differential in Bakersfield.

Her mann responded that the uni on had obvi ously nade si gnifi cant
novenent, Andrews wanted to break to study the proposal and proposed neeting
the week of January 28. This was agreeabl e.

January 28, 1982

The parties net in Bakersfield. Present were Chavez, Ml larino,
Rui z, Don Andrews and Hernmann. Respondent presented a count er proposal whi ch
Chavez sai d contai ned no novenents as conpared to the UPW's significant
novenent. He said there was no point to any further neetings.

The January 28, 1982 neeting was the last wth respect to which

testinony was taken in the present proceedi ng.
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(c) Analysis and Goncl usi ons

Wien cal |l ed upon to determne whether a party has engaged i n surface
bargai ning, i.e., whether its course of conduct during negotiations evidences
an absence of intent to reach agreenent on a col |l ective bargai ni ng contract
or, as it is sonetines stated, whether its course of conduct evidences an
intent to frustrate the union inits attenpt to obtai n an agreenent, the
answer nust rest upon the totality of the party's conduct over the entire

period of the "bargaining" pr ocess.5—4/ Gonduct at and away fromthe

bargai ning table is appropriately considered. S/ Additional Iy, a respondent's

conduct nust be eval uated agai nst the backdrop of the charging party's conduct
during the bargai ning process, i.e. particular actions of an enpl oyer seen ng
to suggest bad faith may be viewed otherw se in the face of uni on conduct

viol ative of Labor Gode section 1154(c) or, when juxtaposed w th uni on conduct
excusing an obligation to bargain. s/ In short, "[one] nust determne by
examning the totality of its conduct whether Respondent acted with 'a bona
fide intent to reach an agreenent if agreenent is possible.’ 1

Ascertai ni ng whet her there has been surface bargai ning viol ations

al so requi res view ng a respondent’s conduct

54. J.R Norton Gonpany (1982) 8 ALRB No. 89.
55. 1d. at p. 25.

56. Q P. Murphy Produce (., Inc., dba Q P. Murphy & Sons (1981) 7
ALRB No. 37. WFWfound to have waived its right to bargain over effects of
enpl oyer' s deci sion to nechani ze its tomato harvest.

57. As-HNe Farns, Inc. (1980) 6 ALRB No. 9, 2.
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retrospectively as well as prospectively, particularly when attenpting to
ascertai n when a respondent can be hel d to have begun surface bargaining. An
action at one point intine may not, viewng all precedi ng and cont enpor aneous
ci rcunst ances, be regarded as evi dencing the requisite absence of intent to
reach agreenent; however, subsequent actions rmay support an inference the
earlier action was not so innocent as it seened at the tine of occurrence. It
is for this reason the NLRB has hel d the 10(b) period does not begin to run
until the point in tine when a charging party has reasonabl e cause to believe
a respondent was not bargai ning in good faith. S8/

Thus, as the courts, the NLRB and the ALRB have recogni zed

and often stated, surface bargaining cases are difficult to deci de and

requi re cl ose scrutiny of the facts.5—9/

Certain types of respondent conduct have been hel d over the years to
evidence an intent to frustrate bargaining and an intent not to reach
agreenent, e.g. naking proposal s whi ch the proponent has no reasonabl e ground
for believing to be acceptable, rejecting proposal s wthout expl anation, Y
failing to have persons wth authority to bargain present at the bargai ni ng

table, failing

58. Section 10 (b) provides in part: "[No conplaint shall issue
based upon any unfair | abor ﬁractl ce occurring nore than six nonths prior to
the filing of the charge wth the Board . . . ." Section 1160.2 is the ALRA
counterpart.

59. Mbntebello Rose ., Inc. (1979) 5 ALRB No. 64, p. 7.
60. As-H Ne Farns, supra.
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to make proposal s or count er - proposal 5,6—ﬂ bei ng unavai |l abl e for neeti ngs,G—Z
delay or failure to respond to requests for information necessary for
effective and intelligent bargaining, &/ and effectuating unilateral changes in
wages, hours or other conditions of enpl oymant,6—4/ to nane but a few GCertain
of the exanples listed may al so viol ate section 1153(e) and section 1155. 2(a)
inthat they may constitute refusals to bargain as well as indicia of a
failure to bargain in good faith, the so-called per se violations of

1153(e) . &

The conpl aint alleges that Respondent commenci ng Novenber 9, 1979,
engaged in surface bargai ning. The charge upon which this allegati on appears
torest is 30-C&143-EC filed March 12, 1980; however, section 1160.2 does
not preclude resting a viol ati on upon conduct occurring nore than six nonths
prior to March 12, 1980. The 1160.2 period does not begin to run until the
charging party has actual or constructive notice of a respondent’'s unl awf ul
conduct . ee/

The conpl ai nt specifically pl eads certai n conduct as

nmani festing bad faith. It is appropriate to examne these

61. Mntebell o Rose ., Inc., supra.

62. Henet Wiol esal e Gonpany (1978) 4 ALRB No. 75.

63. Holtville Farns (1981) 7 ALRB No. 15.

64. Mntebello Rose ., Inc., supra, 10.

65. Eg. unilateral changes in working conditions during the course
of negotiations, Q P. Mirphy Produce (., Inc., dba Q P. Mirphy & Sons
#1979) 5 ALRB Nb. 63, p. 12 and cases ci t ed; fal lure to provide I nformation

rom whi chdt he union could intelligently bargai n about wages, Id., p. 14 and
cases cited.

66. Ibid., p. 13, 14.
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allegations wth an eye to whether the conduct provides circunstantial
evidence of bad faith and also wth an eye to whether the conduct constituted
a refusal to bargain.

The fol low ng conduct is alleged as evidencing bad faith bargai ni ng:
(1) the failure and refusal to provide requested i nfornation since February
1980; (2) the failure and refusal to decision bargain or effects bargain
regardi ng a decision not to grow cantal oupe during the 1980 I nperial Valley
season; (3) the unilateral inplenentation of wage increases; (4) effecting
unil ateral changes in the nethod of hiring enpl oyees; (5) refusal to respond
to UFWproposal s on the issues of supervisors performng bargaining unit work
and on wages; and (6) the failure since Novenber 1979 to nmake concessi ons
whil e rejecting UPWproposal s w t hout expl anati on.

(1) Failure to Provide Requested I nfornation

In an apparent division of |abor as between General Gounsel and Chargi ng
Party, the latter nakes the argunent that Respondent failed to provide certain
requested information and that this failure nanifests a failure to bargain in
good faith. Charging Party focuses on the UPWrequest of May 1, 1981, which
was triggered by | earning that Respondent was to begin harvesting lettuce in

the Salinas-King Aty area.6—7/

67. The conplaint does not allege the failure to provide infornation
was a refusal to bargain, i.e. a per se violation of section 1153(e); however,
the matter has been fully litigated and a consi deration of whet her
Respondent' s conduct was a refusal to bargain is appropriate. (Prohoroff
Poul try Farns (1977) 3 ALRB M. 87.) The sane observation is appropriate wth
[) espect to the other conduct specifically alleged to be evidence of surface

ar gai ni ng.
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An enpl oyer violates the Act when it fails or refuses to furnish
information requested by the union which is' relevant to the perfornance of
its duty to negotiate a col | ective bargai ni ng agreenent covering the wages,

hours and conditions of enpl oynent of the workers it repr esents.6—8/

Satisfaction of Respondent's obligation requires not only that the
information be furnished but that it be supplied wth reasonabl e pronpt ness.6—9/
As wll be seen bel ow Respondent failed, in certain respects, to neet both
obligations. Mreover, an enpl oyer may not defend its failure to supply
relevant infornation on the ground that the infornation is otherw se

. 70/
avai | abl e. —

May 1, 1981 Request

| rmedi atel y upon | earning that Respondent intended to harvest |ettuce
inthe Salinas area, Millarino tel ephoned Neeper and requested i nfornation
regardi ng the proposed conposition of the work force, the | ocation and
ownership of the fields to be harvested, and the nanes, Social Security
nunbers and addresses of those in the work force. Mich of the infornation was
provided either during the course of the call or at the bargaini ng session of
May 4, 1981. However, workers' nanes, addresses and Social Security nunbers
were not provided until Decenber 9, 1981.

Mllarino testified credibly that he never received the

- 68. Kawano, Inc. (19812 7 ALRB No. 16; As-H Ne Farns, supra;
Adans Dairy dba Rancho Dos Ros (1978) 4 ALRB No. 24; Autoprod, Inc. (1976)
223 NLRB No. 773.

69. B F. Danond Gonstruction Conpany (1967) 163 VLRB 161, 175.

70. Autoprod, Inc., supra.
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list of growers for whom Andrews harvested. In a communci ati on of Decenber 9,
Andrews advised that it felt the grower list was irrelevant but expressed a
wllingness to neet with the UFWto discuss the matter of rel evancy.

It is well established that Respondent had an obligation to supply
the nanes, addresses and Social Security nunbers of unit work force nenbers.
The failure to provide the information until seven nonths after it was
request ed evidences bad faith as well as a refusal to bargai n. Y

Wth regard to the list of growers for whom Andrews woul d be
harvesting, the infornmati on does not seempresunptively relevant in that it
does not relate to wages or other conditions of enploynent. S nce the UFW
nade no effort to establish the actual rel evancy of the infornation,
Respondent's failure to provide it does not evidence bad faith or establish an
i ndependent refusal to bargain.

May 11, 1981 Request

Qonsistent wth its usual practice, the union, in August 1978,
submtted its standard Request for Infornation together wth its request for
the start of negotiations. As of February 5, 1979, UFWnegotiator Paul Chavez
conceded that all requested infornation had been supplied. Mich of the
i nfornation sought by UFWnegotiator MIlarino in his May 11, 1981 request is
the sane sort of infornation supplied Paul Chavez, e.g. hours worked, wages

pai d and

71. As-HNe Farns, Inc., supra (3 nonths); International Union of
perati ng Engi neers, Local 12 (1978) 237 NLRB No. 204 (6 weeks); The ol oni al
Press, Inc. (1973) 204 NLRB 852 (2 nonths); and HIlsworth Sheet Metal, Inc.
(1977) 232 NLRB 109 (3 nont hs).
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units produced by commodity; a schedul e of crop operations; the tools,

equi pnent and protective garnents utilized in crop production; fringe benefit
costs. However, the May 11 request can be regarded as duplicative only in so
far as information is requested for 1978. Any explanation for failing to
update the information supplied in early 1979 cannot rest on a contention that
the information had previously been supplied. Having once recogni zed the
appropriateness of the information requested, Respondent's failure to respond
to the UFWs updat e request supports an inference that del ays or refusals
related to that request were illicitly notivated.

Sone information sought in the My 11 request was supplied at the
June 2 neeting, e.g. the grow ng cycle and the work perforned during vari ous
phases of the cycle by Andrews enpl oyees, by |abor contractors and by sub-
contractors. Such information was supplied in a sufficiently tinely fashion
to negate an inference of bad faith.

At the bargaini ng session of June 9th, Respondent declined to provide
requested information regarding tool s, equi prent and safety cl ot hing provided
wor kers, asserting the issue had al ready been resol ved. The fact the union
was abl e to negotiate and reach agreenent on this i ssue does not establish
clear waiver of its right to the infornati 0n.7—2/ However, reason suggests that
once agreenent has been reached, a show ng of actual rel evance of further

requests for information wth respect to that particul ar subject natter

72. Sun Q| Gonpany of Pennsyl vania (1977) 232 NLRB 7.
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shoul d be required. The record reveals no attenpt to establish actual

rel evance; Respondent's failure to provide this information will not be
consi dered as nanifesting bad faith; nor wll it be regarded as a separate
incident of a refusal to bargain. This concl usion seens particularly
appropriate in the instant case where Respondent at |east until My 1981 was
general |y responsive to repetitive and detailed infornation requests.

Respondent explains its failure to produce obviously rel evant
i nformation sought in the May 11 request by saying it vas in a "busy season”
and its limted office staff was al ready overworked; it further contended the
infornation was unrel ated to issues currently under discussion. The latter
argunent is clearly without nerit. The infornation sought, i.e. wage and
production records, hours worked by unit enpl oyees and fringe benefit costs,
was necessary to the preparation of an intelligent economc proposal and
presunptively relevant. The right to the infornation prior to discussion of
such subject matters is well established under the National Labor Rel ations
Act.

At the June 2 neeting, Neeper, described a typical grow ng cycle from
ground preparation through harvest, pointing out which operations were
perforned by sub-contractors and whi ch were perforned by Andrews enpl oyees.
Millarino requested the names of sub-contractors used by Andrews; they were
supplied at the June 9th neeting. In the context of negotiations as they were

proceedi ng during the Miy-June 1981 period, the three week tine |apse in

73. Safeway Sores; Inc. (1980) 252 NLRB 582.

-121-



providing the subcontractor infornmation is not sufficiently |ong to evi dence
bad faith or a refusal to bargain.

At the June 9 neeting, Respondent supplied additional infornation
requested on May 1lth; stated it would continue to do so as tine permtted;
and offered the UFWthe option of suspending neetings until all infornation
was provided. Neeper contended accurately that nuch of the infornation had
previ ously been supplied; Mllarino said he had been unable to locate it.

Respondent, purportedly in the interests of expedition, was going to
supply information oral ly, absent a denonstration that the uni on needed the
information in witten form The unw | lingness or refusal to supply
information in witten formis an indicia of bad faith; Respondent cannot
escape the duty to supply witten information by seeking to inpose upon the

uni on the burden of proving need to have the information in witten form7—4/

At the June 23rd neeting, Respondent further answered the May 11th
information request, again noting it would provide infornation as it becane
avai | abl e and again noting that three to four nonths was the estinmated tine
for producing all the requested infornmati on. Neeper invited UFW
representatives to examne the Andrews records contai ning the infornation
sought by the uni on.

The foot draggi ng posture evident during this phase of the
negoti ati ons when j uxt aposed to the reasonabl e pronpt ness w th which
Respondent' s earlier negotiator, Nassif, had been abl e to provide infornation

suggest s an absence of good faith wth respect to

74. See Stanto Dvision (1977) 227 NLRB 1265; Saf eway St ores,
Inc., supra.
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neeting Respondent's obligation to supply requested rel evant infornation.

Sone of the informati on whi ch Neeper contended woul d take three to four nonths
to provi de woul d have necessitated only an update of simlar infornation
provided the union in early 1979 and thereafter; the record contai ns no

expl anati on regardi ng why updating such information woul d require
substantially greater tinme and energy than the original production of
information in 1979. By offering UFWrepresentatives the opportunity to
examne at Respondent’'s offices the raw data fromwhi ch the union coul d obtain
information covered inits My 11 request, Respondent can be regarded as

havi ng conplied wth its obligation to provide the infornation. ~ Respondent
had no obligation to provide information in any particular form "It is
sufficient if the infornation is nade avail able in a manner not so burdensone
or tine-consumng as to inpede the progress of bargai ni ng. w16/ Good faith
bargai ning requires only that (relevant) infornmati on be nade available at a
reasonabl e tine and in a reasonabl e place with an opportunity for the Uhion to
nake a copy of such information if it is deires. w11 The failure of the UFWto
act upon Respondent's invitation suggests that its My 11 request was i ntended
to harass Respondent rather than express a bona fide need for the infornation

sought , L the

75. The UFWnever accepted Respondent's of fer.
76. The dncinnati Steel Castings Gonpany (1949) 86 NLRB 592. 593.
77. Lasko Metal Products, Inc. (1964) 148 NLRB 976, 979.

78. Dynamic Machine (o. (1975) 221 NLRB 1140; in Kawano, Inc.
(1981) 7 ALRB No. 16, the Board affirned a simlar finding by the ALJ.
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URWs failure (for approxinately two weeks) to pick up at the post office a
packet of information ultinately provided by Respondent al so supports this
conclusion. In viewof the opportunity afforded the UFWon June 23rd,
Respondent ' s del ay thereafter in providing requested informati on was neither a
refusal to bargain nor a nanifestation of bad faith bargai ni ng. ) However ,
Respondent offered no explanation for failing to nake its June 23rd offer at
an earlier date, its delay in naking this offer is itself a circunstance which
evi dences bad faith.

To summari ze: The evidence supports an inference that Respondent's
failure to provide presunptively relevant infornation in witten formduring
the period fromMy 11 through June 23 was conduct evi dencing bad faith.
However, having offered the UFWan opportunity to reviewthe raw data as of
June 23rd, its delay or failure thereafter to provide additional infornation
requested on May 11 does not support such an inference. Wile one nmay suspect
Neeper's of fer was not bona fide, specul ation doesn't suffice to support an
inference it was not; nor does the record suggest Respondent coul d have
expected its of fer woul d not be acted upon.

A though argued by neither General Gounsel nor Charging Party, two
other interactions with respect to furnishing requested infornation nerit
di scussi on.

At the bargaining session of Novenber 15, 1979, Respondent refused to

provi de cost infornmation relating to its flat crops,

79. General ounsel nade no attenpt to prove Respondent's offer did
not neet the reasonabl e time and pl ace requi rnent of Lasko Metal Products,
supr a.
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arguing that it was not claimng an inability to pay and that the infornation
was avail abl e to the union through market service news reports.

Availability of information froma source other than the
enpl oyer is not a defense to a refusal to provide that infornation. 8/
Throughout the course of negotiations Respondent mnai ntai ned the position that
it needed a substantial differential between rates paid for vegetabl e crops
and for flat crops. Inthis context, assumng the validity of Respondent's
contention, its claimis in the nature of a claimof inability to pay higher
rates; therefore the requested cost infornation was actually rel evant and
ought to have been provi ded.

Assuming the contrary, Respondent's statenent that its cotton wage
position rested upon its "feeling" that it should not pay nore is not the kind
of response to a wage proposal required of good faith bargaining. It is
tantanount to rejecting the union's proposal w thout explanation; conduct

whi ch mani fests bad faith bargaini ng.8—ﬂ

At the neeting of April 21, 1980, Respondent al erted the UFWto the
possibility it mght close its canp housi ng because Kern Gounty had advi sed
all that facilities were to be red tagged. Respondent was unabl e at the
neeting to provide answers to questions rai sed by the UFWregarding the
Qounty' s report; the Andrews spokesnan said he woul d attenpt to obtai n answers
that day. Wen

80. Designcraft Jewel Industries, Inc. (1981) 254 NLRB 791.
8l. As-HNe Farns, supra.
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the informati on had not been supplied by My 8th, Smth, the UPWnegoti at or,
renewed her request. Nassif responded by letter of June 5th.

No expl anation was offered for failing to respond at an earlier date.
A delay of six weeks in responding to the union's request is borderline wth
respect to whether it is sufficient to support a finding the Act was viol at ed.
However, when no expl anation for delay is offered and the infornati on was
readi |y avail able to Respondent, the failure to produce it at an earlier date
is evidence of failure to bargain in good faith.

(2) Respondent's Decision not to G ow Cantal oupes

(a) The Evidence

Prior to February 1980 Respondent had grown, harvested and packed
cantal oupe in the Bakersfield and Holtville areas since the late 1950' s or
early 1960"s. Hstorically, Respondent has packed and shipped its cantal oupe
ina 95 pound "junbo" crate. The nelons were field packed, transported
i nmedi ately to a shipping point and loaded into railcars or trucks. The
nel ons were then cool ed by crushing | arge bl ocks of ice and snot hering the
| oad with crushed ice which cooled the nelons as it nelted.

By 1980 supernarket buyers resisted purchasi ng nel ons so packaged.
For six or seven years the industry had been noving to pall etized | oadi ng, and
the junbo contai ner was not conpatible wth such an operation. There were
al so conpl ai nts fromretail store outlets about having to deal wth 95 pound
crates; chain store buyers wanted |ighter cartons. 1In general, the industry

had, by 1980, shifted to a half-crate or carton and to new net hods for
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cool i ng the nel ons which utilize cold storage facilities. Building such a
facility is amilti-mllion dollar investnent. GCommercial coul d storage
facilities were not available to Respondent in the Inperial Valley in 1980 and
had not yet becone avail abl e as of the tine of hearing.
Respondent sol d nel ons packed in junbo crates through the
1979 season. Fred Andrews testified Respondent had nade no nove to the new
systembecause Inperial Valley is the hottest area in which nelons are grown,
and Respondent felt there was insufficient data to establish the quality of
the new cool i ng net hod under such conditi ons.
Respondent admttedl y was aware wel|l in advance of February
1980 that cooling facilities would not be available in the Holtville area. By
way of explai ning Respondent's delay until February in naking a final
determnation not to plant cantal oupe, Fred Andrews testified:
Vel |, because we were ... in engineering and tr?/i ng to sol ve our
Pee 2 Barcel of 1 and o] Scént 1o our. ecki g B ard Pronesad Lo oS by
Chevron Land Gonpany, and they coul dn't deliver the property.

Q[Mss]: . . . [Why then did you nake the decision as |ate as
February not to grow cantal oupe?

A Because we didn't have the -- the right kind of contai ner.8—2/
Andrews had an alternative to the junbo pack, the TW contai ner;
but, according to Andrews, it wasn't what the nmarket wanted. Despite that

concl usi on and despite assigning that

82, TRXMI11:86. That answer is incredible comng froma partner in
an agricultural operation the size of SamAndrews' Sons.
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conclusion as a basis for not grow ng cantal oupe in Inperial Valley in 1980,
Respondent grew cantal oupe in the Bakersfield area in 1980, using the TW
container. Fred Andrews testified that Respondent, despite the container
problem anticipated it could do all right because of a substantial reduction
in nelon acreage in the Bakersfield area. It erred; it failed to nake a
profit.

Respondent again planted nelons in Inperial Valley in 1981. Fred
Andrews testified "V thought we saw an opportunity.” Respondent planted
approxi natel y 60%of its forner acreage and used the TKV cont ai ner.

Q |[Mss] [Oid you have any reason to believe that it woul d be
nore successful this time?

A WIIl, it was the only thing left for us to use, even having
cone through a bruising deal wth it, the snall Bakersfield
deal the year before.

Agai n, we saw opportunity and we bowed our necks, and we

planted, and we used the TKV. V¢ do not want to not plant
cantal oupes . . . .83/

Econom cal | y speaki ng, Fred Andrews described the result as a di sast er.8—4/
The sane containers were used in 1981 in Bakersfield, again wthout economc
success.

So far as Inperial Valley is concered, late February is the | atest
one can nake a decision not to plant cantal oupe. A weeks lead tine prior to
planting is required for ground preparation of those fields where cantal oupe
follows lettuce. A substantially longer period is required for ground

preparati on when nel ons fol | ow

83. TR XMI1:89-90.

_ 84. (n cross, Andrews conceded that Andrews nain custoner |oss in
Inperial Valley was in 1981.
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cotton or alfalfa. The last ten days of January are the earliest the crop
can be pl ant ed.

Respondent wi Il have no nelon crop in Inperial Valley in 1982.
A though it now has the requisite property and engi neering designs for
construction of a cooler, Andrews testified that interest rates are too

hi gh, noney costs nake constructi on prohibitive. 85/

No conmercial cool er
facilities are available to Respondent in the H Centro area. Andrews
plans a nelon crop in Bakersfield where a coomercial cool er is avail abl e.

In 1977 and 1978 Respondent nade plans for limted cantal oupe
acreage about two nonths ahead of planting tine. Thereafter, plantings and
weat her are evaluated and alterations, mght be nade in the acreage
pl ant ed.

In 1979 and in 1981 Andrews began planting Inperial Valley cantal oupe
on January 15th and finished in the |ast week of February. Andrews coul d not
testify fromnenory as to the cost per box of growng Inperial Valley
cant al oupes.

The Lhion's first notice that Respondent was not going to plant a
1980 cantal oupe crop was Nassif's letter of February 25th. The letter invited
a response if the UFPWw shed to bargain about the decision or its effects.

The Lhion's response wa a request for information coupled wth a request for a

. 86/
neet i ng. —

85. The decision not to grow cantal oupe in Inperial Valley in 1982
was nade in late 1981.

86. The UFWal so sought to di scuss the cantal oupe decision at the
bar gai ni ng session of April 15, 1980.
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Respondent provided an initial and partial response to the
infornmation request on March 25th. Qven the context, a delay of
approxi nately a nonth was inordinate and is a circunstance supporting a
concl usi on Respondent was not bargai ning in good faith. 8

Wile Nassif's letter characterizes the decision as tentative, there
is evidence permtting the conclusion that the decision was final prior to the
date of notification. There were no negotiations regardi ng the decision or

its effects upon the bargai ning unit.

87. Inviewof CGardinal DOstributing Conpany, Inc. (1983) 9 ALRB Nb.
36, the delay in responding to the UFWrequest evidences bad faith only with
respect to Resondent’s obligation to bargain about the effects of its
cant al oupe deci si on.

- 130-



(b) Analysis and Goncl usi on

Labor Code Section 1155.2(a) defines the mutual obligation of
enpl oyer and union to bargain collectively in good faith. The parties nust:

[Meet at reasonable tine and confer in good faith wth respect to
wages, hours and other terns and conditions of enpl oynent, or the
negotiation of an agreenent, or any questions arising t her eunder, and
the execution of a witten contract incor porating any agreenent r eached
If requested by either party, but such obligation does not conpel either
party, to agree to a proposal or require the naking of a concession.

Wiile the parties may agree to bargai n about subjects other than
"wages, hours and other terns and conditions of enploynent," section 1153(e)
isnot violated if a party declines to do so. Thus, unless Respondent's
decision to elimnate its 1980 Inperial Valley nelon crop be a nandatory
subj ect of bargaining, i.e., a subject dealing wth wages, hours or other
condi tions of enpl oynent, any failure or refusal to bargain regarding its

deci sion i s unreachabl e under section 1153(e). 8/

General 'y, a deci sion by nmanagenent regarding what crop to grow or
discontinue is not subject to the collective bargaini ng process.

Al t hough such nanagerial decisions nay substantially affect conditions
of enpl oynent, we do not inpose a nandatory duty to bargai n about such
decisions. An agricultural enployer nust retain the freedomto nake
such deci si ons because they are a basic right that lies at the core of
entrepreneural control. 89/

Cardinal Dstributing is dispositive of the issue regarding

Respondent ' s deci sion to forego a nelon crop, naking such a decision is not a

nmandat ory subj ect of bargai ning. Thus, the notivation for

~88. Wether the decision was notivated by reasons violative
of section 1153(c) is a separate question.

89. Cardinal Dstributing Gonpany, Inc., supra at 5 and 6.
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t he deci si on becones irrelevant in terns of section 1153(e).
Respondent, however, had a duty to bargain regarding the effects of
that decision. In requiring such bargaining, the union's interest in

protecting jobs, wages and conditions is satisfied. o

Furthernmore, if Respondent’'s decision were notivated by a desire to weaken the
UFWor to discrimnate agai nst nel on harvest enpl oyees for reasons violative
of section 1153(c), the protections of that section are avail abl e.

At the bargaining neeting of April 15, 1980, Smth told Nassif the
UFW"want ed to di scuss the conpany's tentative decision not to grow or harvest
cant al oupes; " however, the subject natter was not discussed at that neeting.
In aletter to Nassif dated April 23, Smth requested an update of the
conpany' s response to the UFWs request for information regarding the
cant al oupe deci sion. Her request was repeated in a letter of My 8th. Nassif
responded in a letter of May 20, 1980, setting out certain infornation
regardi ng the Bakersfiel d cantal oupe operation as wel |l as projected honeydew
and waternel on operations. Hs letter closed by asking Smth to advise himif
she w shed to discuss any of the matters nentioned. There does not appear to
have been further interaction on this subject matter. There is not sufficient
evi dence upon whi ch to base a finding that Respondent, aside fromthe delay in
providing rel evant requested i nfornation whi ch evidences bad faith, refused to
bargai n regarding the effects of its decision.

Wil e the conpl aint does not alleged the cantal oupe

90. Ihid.,7.
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decision as violative of section 1153(c), Respondent's reasons for the
decision were fully explicated and it is appropriate to consider whether the
deci sion was economcal |y notivated or was notivated by reasons viol ative of
section 1153(c). The evidence convi nces ne that Respondent's busi ness reasons
for not planting a 1980 cantal oupe crop in Holtville were pretextual .

Aprinmary reason for this conclusion is the proximty of its
communci ation of the decision to the deadline for crop planting in light of
its long standi ng awareness of the industry conditions upon which it purports
to have based its decision.

Wiile it asserts narket unacceptability of its packagi ng nethod as
the nain reason it decided agai nst a 1980 cantal oupe crop, no expl anation was
given for the timng of its decision vis-a-vis the planting deadline.
Respondent was aware wel | before communi cation of its tentative decision that
the new carton box nethod for packagi ng nel ons woul d not be avail abl e during
the 1980 Hol tvill e season; noreover, the new cartons and acconpanyi ng cool i ng
net hods had been in use in the industry for sonme seven years prior to the 1980
season, yet it was only during a cantal oupe season which foll oned a season in
which its harvest was subjected to work stoppages, that Respondent deci ded not
to plant cantal oupe. The greater custoner acceptability of the non-iced
cartons nust have been apparent to Respondent for sone tine; it was al so anare
of resistance to the junbo crates it had continued to use.

The unavai lability of a coomercial cooler inthe Holtville area is
also cited as a reason for Respondent’'s decision. |f the absence of cooling

facilities were other than a pretextual reason,
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it was i ncunbent upon Respondent to explain why its recognition of the need
for such a facility cane so late in the gane; i.e., at a point well inside the
| ead tines necessary for it or a coomerical operator to build a facility for
use in the 1980 season.

The pretextual nature of Respondent's busi ness reasons i s further
exposed by its utilization of other than the new cartons for its 1980
Bakersfield nel on harvest as well as in the 1981 Inperial Valley nel on harvest
and by the fact that in neither harvest was a commercial cool er facility
avai | abl e to Respondent .

I n apparent recognition of an inconsistency inits position,
Respondent' s witness Fred Andrews testified Respondent thought it saw a
favorabl e opportunity to both instances. No detailed testi nony was adduced,
Respondent' s failure to do so | eaves standing the contradictions cited above
and their support for the conclusion that Respondent’s busi ness reasons for
its decision are spurious.

A thusfar unnentioned factor supporting this conclusion is the
totality of Respondent's conduct during the bargai ning process as well as
conduct related to this particular issue. Wile Nassif's tel egramof February
25th invited bargai ning regarding the tentative decision, Respondent’'s failure
pronptly to reply to the UFWs request for information essential to
intelligent bargai ning, which served to prevent the possibility of effective
bar gai ning by the URW | ends support to the conclusion that the stated reason
for its decision was pretextual, as does the telegramitself wthits
reference to the unreliability of the 1979 nel on crew Wile Respondent did

not violate section 1153(e) wth respect toits
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cant al oupe deci si on, because the decision was notivated by ani nus toward the
Lhion and its 1979 Holtville el on harvest crew it violated section 1153(c).
Sated in nore detail, the General CGounsel's evidence established a
prima faci e case which was unrebutted by Respondent’'s failure to raise a
genui ne question of fact that it woul d have nade the sanme deci si on absent the

nel on stri ke the previous year.g—]j

(3) Whilateral Vdge Increases

Paragraph 7(c) alleges that comrmenci ng i n June 1980 Respondent
i npl enented uni |l ateral wage increases for waternel on and | ettuce harvest
wor kers w thout giving the UFWadequate notice and w thout bargaining with the
Lhi on regardi ng the increases.

In Sam Andrews' Sons (1983) 9 ALRB No. 24, the Board found that

Respondent violated the Act by effecting a unilateral increase in January
1980. 1In so doing, the Board rejected Respondent's contention the parties
were at inpasse when the action was taken, noting there were twenty-five
unresol ved i ssues, including all economc proposal s, nost of which had not
been di scussed when i npasse was decl ared and stating there can be no bona fide
%2 The Boar d

recogni zed that "lnpasse nmay be reached as to certain crucial issues,

whil e agreenent is still possible in other areas. "9

| npasse when substantial issues have not been expl ored.

91. Mrtori Brothers Dstributors (1982) 8 ALRB No. 15, infra.

92. Ibid. See also: Admral Packing G. (1981) 7 ALRB Nb. 43;
Mont ebel | 0 Rose . (1979) 5 ALRB No. 64.

93. Ilhid., page 6.
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However, the Board found the ALJ's reliance on Taft Broadcasting Q.

in finding i npasse to be m spl aced, el di stingui shing Taft on the ground that
Taft invol ved i npasse centered on a natter of principa while the purported
i npasse in Andrews was a question of the economc cost of the contract.

FACTUAL BACKAROUND

It was approxi nately ten-and-one-hal f nonths fol | ow ng comnmencenent
of negotiations and not until the UPWhad reached agreenent wth Sun Harvest
before either party submtted a witten wage proposal. The URWresponded w t h
its first economc proposal on Novenber 5, 1979. A the Novenber 20 neeting,
Respondent nodi fied its wage proposal by limting the applicability of its
previously proposed flat crop differential to cotton. O Decenber 28, 1979,
Respondent decl ared i npasse and thereafter effected the wage increase found

viol ative of section 1153(e) in Sam Andrews Sons, supra.

Respondent stipulated that it increased wage rates for its waternel on
har vest enpl oyees at the outset of the 1980 harvest season in Holtville and
Bakersfield. The resulting rates did not exceed rates previously proposed
during negoti ations.

Lhi on negotiator Smth received notice on June 10 of Respondent's
desire to increase wages. The union woul d not agree to the increase absent
settlenent of all unresol ved issues. nh the 11th, Respondent sent Smth a

letter saying its proposed rates were being i npl enent ed.

94. Taft Broadcasting (o. (1967) 163 NLRB 475.
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There were two bargai ning sessions in January 1980; two in April, and
no further neetings until Gctober. During the period between February 19 and
August 7, Respondent spent 70 days litigating the charges covered in 9 ALRB
No. 24. A the Gctober 7, 1-980 neeting, Respondent announced its desire to
i npl enent its wage proposal of Novenber 1979 and sought the union's agreenent
to do so. The UFWreiterated its opposition to such inpl enentati on absent
agreenent on all outstanding differences. Respondent said it would effect the
i ncrease w thout the union's agreenent and did so. Respondent al so i npl enent ed
a unilateral wage increase in Septenber 1981.

Respondent rai ses four defenses to the allegations of 7(c): the UFWs
bad faith; inpasse had been reached when the increases were inpl enented; the
UFWwai ved its right to bargain regarding the increases; and the wage
I ncreases were necessary to naintain a dynamc status quo.

The UPWs Bad Faith: The Board has recogni zed that bad faith

bargai ning on the part of the union nay provide an affirnative defense to
section 1153(e) all egati ons.9—5/ In urging this def ense Respondent argues the
UFWfailed to neet at reasonabl e tines and pl aces, refused to nake

count er proposal s, used negotiators who | acked authority, refused to bargain
until Master Agreenent negotiations were conpl eted, del ayed the start of
negotiations, failed to assign a negotiator during the period between July 20

and Cctober 1979, w t hdrew agr eed- upon proposal s, avoi ded di scussi on of

95. Mbontebell o Rose/ Mount Arbor Nurseries (1979) 5 ALRB No. 64; QP.
Mir phy Gonpany (1979) 5 ALRB No. 63.
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bar gai ni ng i ssues by rai si ng non-bargai ni ng i ssues and by usi ng i nfornation
requests as a harassnent tactic, used Boul warismtactics and engaged in

unl awf ul work stoppages. To provide defense for its June and Qct ober

i ncreases the all eged msconduct nust either have occurred prior to the wage
i ncrease or the union nust thereafter have behaved in such a matter that

cont enpor aneous conduct, not otherw se evidencing bad faith, nay by perceived
as part of a pattern of bad faith bargai ni ng.

During the first (Paul Chavez) phase of negotiation, Chavez was
admttedly not authorized to deviate frompositions al ready taken by UFW
negotiators in industry negotiations; it is al so apparent fromhis seem ng
inability, despite repeated expl anations, to conprehend that |abor
contractor's enpl oyees are, as a matter of |aw enpl oyees of the grower that
he was not a particul arity know edgeabl e negotiator. However, any |ack of
skill evidenced by Chavez is not necessarily indicative of bad faith on the
part of the union; an inference as easily made is that he was the nost
proficient person available at the tine. Absent unusual circunstances a uni on
nay be presuned to have greater interest in securing a collective bargai ni ng
agreenent than does an enpl oyer; therefore, conduct nanifesting bad faith when
engaged in by an enpl oyer may not warrant a like inference when engaged in by
aunion. Thus, | find that as of June and (ctober 1980 the union's use of
Paul Chavez as its negotiator was not conduct sufficient to excuse
Respondent' s i npl enentation of unilateral wage increases; nor are Respondent's
ot her assignnents of union bad faith persuasive. View ng the situation as of
June and Cct ober 1980, the UFWs conduct
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neither at or anay fromthe tabl e supports a finding of bad faith on the part
of the UFW The sane is true when that conduct is viewed in the context of
the entire period of negotiations. Nothing in the UFWs | ater conduct
supports the conclusion that its conduct prior to either the June or Qctober
wage i ncrease was designed to frustrate negotiations or the consunation of a
col | ective bargai ni ng agreenent .

| npasse:

The Board found no inpasse as of January 1980. Therefore, if inpasse
existed in June, it resulted fromevents between January and June. There were
four neetings during this period. The January 24th neeting was devoted
prinarily to the UFWs attenpts to find a nethod for expediting negotiations.
There was no wage di scussion during the interval between January and June
bef ore Respondent’'s notification that it was raising rates for the waternel on
harvest. The period was one in which neither party was actively seeking to
negotiate; both Smth and Nassif were invol ved in other negotiations which
they appear to have tacitly agreed had priority over Andrews negoti ati ons and
both were involved in litigating an unfair |abor practice case agai nst
Andrev\s.g—B/ Thus, the fact situation as of June 1980 is substantially identical
to that of Decenber 1979 upon which the Board rested its conclusion that the
parties were not at inpasse on wages. The sane conclusion is appropriate wth

respect to the clained i npasse on wages as of June 10, 1980. A so, as was

96. Snce Smth and Nassif net as | ead negotiators on these
other agreenents and since nei ther pressed for Andrews neetings during the
period, the inference regarding a tacit agreenent is appropriate.

- 139-



the case in 9 ALRB No. 24, Respondent’'s pro forma June 10 notice to

the union of the inpending increase did not satisfy its duty to bargai n

in good faith before granting the increase.9—7/

At an Qctober 7, 1980 neeting, the first after an hiatus of
approxi matel y four nonths, Respondent notified the union it wanted to effect
the wage rates proposed i n Novenber 1979. The union woul d not agree. There
IS no basis for Respondent to assert the parties had reached i npasse as of
Qctober 1980. The scant attention given the bargai ni ng process during 1980
resulted primarily fromRespondent’'s unavailability to neet. Qe can hardly
urge a bona fide inpasse has been reached when one is unavail abl e to neet or
refuses to neet, thus denying itself the opportunity to ascertai n whet her
further agreenent on outstanding issues is possible. "As a general rule,
contract negotiations are not at inpasse if the parties still have roomfor
novenent on naj or contract itens, even if the parties are deadl ocked i n sone
areas. "%

There was no genui ne inpasse in the fall of 1980 when Respondent
I npl enented the | ettuce harvest rate increases. AS was the case wthits
earlier unilateral wage increases, Respondent's pro forna notification of the

UFWregarding its plan did not satisfy its duty to bargain in good faith.g—gl

Lhion's Wiiver of its Rght to Bargain: Respondent argues that the

UFWhad no desire to bargain about or to permt the

97. SamAndrews Sons, supra, p. 8.
98. Pacific MishroomFarm(1981) 7 ALRB no. 28, p. 3-4.

_ 99. The sane conclusion is appropriate with regard to the unilateral
wage increase in the fall of 1981.
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enpl oyer to inplenent any type of an interi mwage increase; therefore, any
effort at negotiations woul d have been futile and Respondent was free to
proceed unilaterally. This argurment presunes that the union had an obligation
to bargain pieceneal, i.e., that it-had a duty to bargai n sol el y about
wat ermel on harvest rates in one i nstance and | ettuce harvest rates in anot her,
and that Respondent had a right to denand it do so. Such is not the | aw
Wien faced wth a denand that it bargain sol ely about a wage
i ncrease, a union does not waive its right to bargain about that increase
by denandi ng that the enpl oyer negotiate a conprehensi ve agreenent . 100/
The union is entitled to insist on. bargaining on all issues until
agreenent is reached.
Both the NLRB and this Board [ ALR3] have rejected a pi eceneal approach
to negoti ati ons because of the interdependence of bargai ning i ssues,
and the fact that a proposal on one issue nay serve as | everage for a
posi tion on sone other Issue. "101/
Fnally, the Board has repeatedly held that wai ver of bargaining
rights nust be clear and unequi vocal .@ Such was not the case here.

Dynamc Satus Quo: Both the ALRB and the NLRB have | ong recogni zed

that an enployer is not chargeable wth a refusal to bargain, nor nay his
action be regarded as evidence of bad faith bargai ni ng when a wage increase is
I npl enent ed whi ch is consistent wth the enpl oyer's past practice, provided

that such effectuation

100. Mario Saikhon, Inc. (1982) B ALRB M. 88.
101. J.R Norton Gonpany (1982) 3 ALRB No. 89, 28-29.

102. See: Mario Saikhon, Inc., supra; Kaplan's Fruit and
Produce (1980) 6 ALRB M. 36.
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is non-discretionary as to timng and am)unt.l—m’/ Under such circunst ances, the

enpl oyer's action is not regarded as a unilateral change i n wages, but rather
as an action taken to mai ntain wages or other conditions of enpl oynent, i.e.,
the nai ntenance of a dynamic status quo. 104

Respondent defends its increase in the waternel on and | ettuce harvest
rates as being required in order to maintain the status quo and argues that
had not such increases been effected, the UFWwoul d have filed unfair |abor
practices on the theory that its failure to grant such increases constituted
change in wages.

The wage i ncreases granted did not exceed i n anount
i ncreases proposed to and rejected by the UFW however, any argunent that this
fact supports the validity of the increases is disingenuous, for any rate
I ncrease whi ch exceeded that proposed to the uni on woul d have patently
constituted both a refusal to bargai n and evi dence of bad faith bargai ning.

To provide a defense to the allegation that its 1980 wat ernel on and
| ettuce wage increases viol ated the Act, Respondent nust provide persuasive
evi dence the increases were nmandatory, nondi scretionary and effected pursuant

to a well-established past practi ce. 105/

_ 103. See Gernan, Labor Law Basic Text; the basic rule is that a
uni | ateral change in wages on working conditions anounts to a per se violation
of section 1153(e); N A Pricola Produce (1981) 7 ALRB No. 49.

104. Pacific MishroomFarm supra;, Kaplan's Fruit and Produce
G. (1980) 6 ALRB No. 36.

105 NLRB v. Alis-Chalners Qorp. (5th dr. 1979) 102 LRRM 2194,

2198.
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Testinony regardi ng Respondent's practice was elicited largely from
Eddi e Rodri guez, Respondent's harvest supervisor. Andrews policy is to pay
the going rate in a given area. Rodriguez checks wage rates in the area and
di scusses themw th Don Andrews and Bob Garcia. Increases are general |y
granted around July 16th for crops being harvested at that tine. Lettuce
harvest rates are changed at the start of the harvest, i.e., the end of
Qctober in Bakersfield and the first of Decenber in Inperial Valley.

As his infornmation source for waternel on rates, Rodri gaez tel ephones
other shippers in the area to determne their rates and soneti nes gets
i nformati on fromAndrews' harvest workers regarding rates bei ng pai d by ot her
growers. |In 1980 Rodriguez, according to his testinony, checked with the
Inperial Valley Gowers. Rodriguez's tel ephone calls are custonarily nade at or
near the start of the waternel on harvest. He does not informAndrews of the
results of his calls unless he intends to recoomend a wage i ncrease. He did
recommend an increase in 1980 harvest rates for both Bakersfield and
Holtville. Wth respect to | ettuce harvest rates, Rodriguez had nade no
survey since 1979.

Rodriguez testified that rates are rai sed when they have to be
raised, but not to any particular level. The going rate is used as a

gui del i ne. 106/ In NA Pricola Produce (1980) 7 ALRB No. 49,

106. See: Kaplan's Fuit and Produce Gonpany (1980) 6 ALRB NQ
36.
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a case substantially simlar onits facts, the Board stat ed:

Respondent had absol ute discretion regarding the anount and timng of
the wage i ncrease, and indeed whether to grant any increase at all.

A though the increase was based in part on objective factors, such as
t he wages ot her enpl oyers were payi ng, Respondent's owner deci ded what
he was wlling and able to pay; his determnati on of how nuch he was
"able" to pay was necessarily a subjective determnation wthin his
total discretion. He had not made any prior coomtnent to grant
autonmatically an increase of an objectively-fixed anount .... Thus we
find that the wage increase here does not fall into the category of
"autonati c" increases to which an enpl oyer has al ready coomtted
itself, and over which there is no duty to bargain. Rather, the
increase, although in line with the conpany's [ ong-standing practice of
ranting [an annual review of wages, was] 1n no sense autonatic, but
PV\B_S] informed by a | arge neasure of discretion, and was thus a proper
subject of bargaining. (Sc) 107/

To Summari ze: Respondent’'s 1980 and 1981 unil ateral increases in

waternel on and in lettuce harvest rates were per se violative of section
1153(e) as well as manifesting bad faith bargai ni ng.

(4) Refusals to Respond to UFWProposal s or to Make
Goncessi ons

Paragraph 7(d) alleges that Respondent has failed and refused to
respond to the UPWs proposal s on wages and supervi sors since Qctober 1980;
Paragraph 7(e) alleges that since Novenber 1979 Respondent has failed and
refused to nake any concessi ons on UFWproposal s, rejecting t hemw t hout
expl anat i on.

(a) Sutmmary of the Evidence

As of Cctober 1980, the parties had net seventeen tines.

107. The Board distinguished NL.RB v. Southern Goach and Body Co.
(5th dr. 1964) 336 F.2d 214, on the ground that the Pricol a i ncrease was not
nade pursuant to any prior commtnent autonatically to grant an increase of an
obj ectively fixed anount. The sane distinction is appropriate in the instant
case.

-144-



The issue of how nuch, if any, unit work coul d be perforned by supervi sors was
di scussed at six of those neetings. During this period the UPWnoved froman
initial position that supervisors performno unit work to a position that they
mght performunit work in energencies, for training and supervision.
Respondent ' s position was essentially that supervisors by permtted to perform
the sane unit work they had perforned prior to the URAX/s certification.
Respondent ' s expl anation for its position was that it sought to avoid

feat herbedding, i.e., having to hire an additional enployee to do five mnutes
work. The core issue seens to have been the right of forenen to continue to
transport irrigation pipe when it needed to be noved. It was this work which
was nentioned in conjunction wth the featherbeddi ng exanpl e.

By (ctober Respondent's position was that supervisors be permtted to
performunit work so long as such performance did not result in the |ayoff of
a full tine enployee or prevent the recall of such an enpl oyee fron1|ayoff.y¥y
The WFWstill maintai ned the position that supervisors performno unit work,
basing this position on the contention that work performed by supervisors was

work taken away fromunit enpl oyees.

~108. Wile not explicit in the record, the concern regarding
supervi sors working seens to center on their performng work wthin the
province of irrigators.
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h Gctober 31, 1980, Smth hand delivered to Nassif's office a
new proposal on Super vi sors:
ARTIAE 13: SUPERV SCRS

Supervi sors and ot her enpl oyees not included in this bargai ning unit
shal | not performany work covered by this Agreenent, except for
instruction, training, energencies, and those tyﬁes of mscel | aneous

j ob duties which supervisors have perforned in the past which do not

di spl ace bargai ning unit workers fromwork they woul d nornal |y perform
nor prevent the recall of bargaining unit workers for work they woul d
nornmal |y perform Supervisors wll not be added for the purpose of
displacing or avoiding the recall of bargaining unit workers. However,
the permssible "mscel |l aneous job duties" as used in this paragraph
shall not include the noving of pipe trailers, |oading of pipe or

novi ng of equi pnent whi ch work shall be perforned by bargal ni ng unit
wor kers except in an energency. 109/

There was no response to the Qctober 31 proposal until Nassif's
letter of March 31, 1981, in which he stated the UPWs proposal was still not
accept abl e because the union was "... trying to restrict the supervisors from
doi ng sone of the bargaining unit work they have traditionally done in the
past. As you know, our position has steadfastly been that we continue our
past practices and that we have no intentions what soever of attenpting to

di spl ace bargai ni ng unit workers. n 110/ As previously noted, the

109. GC E. No. 97. The UFWs Novenber 5, 1979, proposal read
as fol | ows:

ARTI ALE 13: SPERM SRS

Super vi sors and ot her enpl oyees not included in this bargai ning unit
shal | not performany work covered by this Agreenent, except for
instruction, training and energencies. This ﬁaragra h shal | not be
used as a basis for the ﬁur pose of avoiding the recall of bargaini ng
g(r)ni[ workers fromwork they would normal ly perform [GC Ex. No.

110. GC Ex. No. 99.
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parties did not neet between the end of (ctober 1980 and mid-April 1981.

The subj ect was di scussed during the neeting of May 14, 1981, in the
context of grandfathering sonme of the supervisors and the work which they had
historically done. There was additional discussion on May 15th w t hout any
nodi fication of position by either party. Wen Respondent stated it had no
change in position on the issue during a My 27th neeting, the UFWrequest ed

information regarding the work perforned by supervi sors.l—lll

At the June 7th neeting, Neeper announced that Respondent was
standing on its proposal of Novenber 7, 1979, wth respect to supervisors
doing unit work, stating that it was opposed to any | anguage grandfat heri ng
certain duties because their jobs and duties are subject to change. He noted
that Respondent was al so opposed to what he terned a "dues equi val ency”
appr oach because the supervisor got nothing for his dues.

As part of its package proposal of July 1, 1981, the UFWnodified its
position to permt supervisors to do historically perforned pi pe noving and
haul i ng.

The package proposal was rejected w thout comment regarding the
supervi sor issue. Respondent counterproposed its own package, characterized
by Cesar Chavez as w thout concessions to natch those nade by the UFW

Thereafter there were no di scussions of the supervisor question.

_ 111. Such infornation has been provided in detail to the two
previous WFWnegotiators. Ml larino was apparently unaware the union al ready
possessed this | nformation.
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(b) Anal ysis and Concl usi ons

Bargaining in good faith does not require, that one agree to any
particul ar proposition put forth by the other side. Nor is one required to
concede any position reasonably held. Wat is required is that there be a
rati onal explanation put forth for any position which is taken, including
rational reasons for rejecting proposals by the other party.

Respondent did not fail to respond to the UFWs proposals wth
respect to supervisors. Having once set forth its position and the rational e
for that position, its response was no change in position. Respondent's
contention that prohibiting supervisor's fromnoving irrigation pi pe woul d
require the hiring of an additional worker for whomthere would be little or
no other work was not controverted. MNor was Respondent’'s contention that the
anount of tine devoted to this work was mninal .

Curing the course of negotiations, the parties noved cl oser together
on the issue and Repsondent's position on pi pe noving was part of the UFWs
package of July 1, 1981. The package was rejected; there was no di scussion of
the supervisory issue. Wiile agreenent was not reached regarding the
supervi sor issue, it cannot be said that Respondent failed or refused to
respond to UFWproposal s on the subject’ natter.

Smlarly wth respect to wages, the record does not support the

allegation that Respondent failed or refused to respond
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to UPWproposal s on wages. 112/

| recoomend that the all egations of paragraph 7(d) be
di sm ssed.

Turning to paragraph 7(e): the initial observation is that
Respondent in order to neet its obligation to bargain in good faith i s not
reqgui red to make concessions so long as its failure to do so is explained to
the union. It is rejection of the union proposal s wthout explanation which
Is indicative of bad faith bargai ni ng.

Revi ew ng the course of negotiations, | do not find a general pattern
on the part of Respondent of rejecting proposals wthout explanation. In sone
I nstances there were repeated expl anati ons of position. It is true that
expl anations of positions given during | ater stages of negotiations nay have
been nore cursory or even not restated when there was a reiteration of
posi tions previously proposed; but the failure to restate reasons al ready
articulated and known to the other party cannot be a basis for inferring bad
faith bargaining in the context of rejecting a proposal whi ch does not
overcone or deal wth Respondent's previously voi ced objections.

| shall recoomend that the allegations of paragraph 7(e) be

di sm ssed.

112. This allegation is considered i nde Tpendently of the unilateral
wage increases heretofore found to be violative of the Act. The dismssal of
par agr aph 7( d? I s recommended because the General Gounsel has not established
the conduct al | eged as independent circunstantial evi dence upon which to rest
a concl usi on. Respondent was engaged in surface bargai ning or a concl usi on
that Respondent was refusing to bargain.
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(5 The 1981 King dty/ Salinas Lettuce Harvest

Paragraph 7(f) alleges that Respondent unilaterally changed its
nethod of hiring harvest enpl oyees for the 1981 Salinas | ettuce harvest
w thout giving the UP*7 adequate notice or the opportunity to bargai n about
t he change.

1981 was the first year Respondent harvested | ettuce in the Salinas-
King dty area. 113/ General (ounsel contends that harvest workers were hired
for Respondent's Salinas operation in a manner different fromthat used to
obtai n harvest workers in Bakersfield or Inperial Valley. Respondent's
defense rests on the proposition that it had never before harvested lettuce in
the Salinas area; therefore, the nethod used to obtain workers for that area
cannot be characterized as a change. The argurent is frivolous; as was stated
by General Counsel during the course of the proceedings, the change alleged is
the nethod of hiring harvest workers, not harvest workers in Salinas.

General |y speaking, Respondent's hiring policy wth respect to
| ettuce harvest workers has been to hire fromthe previous season's seniority
list for the particul ar geographic area. Separate seniority lists have been
nai ntai ned for Bakersfield and Inperial Valley. 1y A lettuce harvest worker
havi ng seniority in Inperial Valley woul d not necessarily have seniority in
Bakersfield. However, such a worker "may" get consideration in Bakersfield if

there are openi ngs and woul d "probabl y* be consi dered over an

113. Hereafter called the Salinas area.

_ 114. In May 1981 there was no Andrews seniority list for the
Sl i nas area.
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I ndi vi dual not having previously worked for the conpany. 115

Patently, Respondent could not give effect toits policy of initially
hiring seniority workers in Salinas absent a Salinas seniority list. Ve turn
to see whether there was adherence to the secondary stage of its policy.

Shortly before the end of the Bakersfield | ettuce harvest, workers
wer e advi sed Respondent was going to harvest in the Salinas area, and workers
were solicited for Salinas work. At |east one worker declined to go upon
being told that Andrews woul d not have a | abor canp. Andrews did not have its
own canp in Salinas, but it did nake arrangenents for its workers to stay at
the canp operate-! by labor contractors. The arrangenent was apparent!ly nake
the day before the harvest was to begin. Enpl oyees from Bakersfiel d harvest
crews 3 and 5 worked in the Salinas harvest.

Wien Respondent notified the UFWof its forthcomng Salinas
operations be mail gramof April 29, 1981, it stated the work had been of f ered
to Bakersfield harvest crews. General (ounsel failed to present evidence to
controvert this statenent.

General (ounsel conpl ai ns that the UFWrecei ved i nadequat e noti ce of
Respondent ' s decision to harvest in the Salinas area. However, the absence of
adequate notice is significant only if there were a unilateral change in
hiring practices. The proof does not support the allegation. | shall

recommend di smmssal of the allegations of paragraph 7(f).

115. Testinony of Respondent witness E Rodriguez whi ch was
uncont r overt ed.

-151-



(6) Whilateral Change in VWrking Gonditions

Paragraph 7(g) alleges a wunilateral change 1in working
conditions of |ettuce weeding and thinning workers on or about Septenber
1981.

Respondent's Holtville weed and thin crews were laid off for the
season during the seek of Decenber 10, 1981. Thereafter, a | abor contractor's
enpl oyees were used for weed and thin work intermttently for six days during
| ate Decenber and early January.

Respondent has utilized a | abor contractor in conjunction with its
weed and thin operations for the past fifteen years. A least during the five
years precedi ng the 1981-82 harvest season, Andrews' crews fini shed work and
were laid off during the nonth of Decenber, follow ng which | abor contractor
crews were intermttently used.

Thus, it appears that Andrews' treatnent of its week and thin crews
during the 1981-82 Holtville | ettuce season was consistent wth its past
practi ce.

| shall recommend dismssal of the allegations of Paragraph 7(g).

(7) Non-Specific Manifestations of Surface Bargai ni ng

Despi te reachi ng the concl usion that General Gounsel failed to prove
the specific allegations of paragraphs 7(b), (d), (e), (f) and (g), an
overview of the entire period of negotiations discloses a course of conduct
nani festing surface bargai ni ng.

Vi ewed retrospectively, an argunent can be nade that Respondent
fromrecei pt of the UFWs request for informati on and cormencenent of

negotiations in 1973 nanifested no i ntention of
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entering into an agreenent with the union. However, the UWFWs conduct during
the period preceding the entrance of Ann Smth as its negotiator was such that
doubt is cast upon the premse that Respondent’'s conduct was illicit fromthe
out set .

During the period Peter Chavez bargai ned on behal f of the UFW the
union was clearly in a holding pattern. Chavez admtted he coul d not break
new ground, that is, he could not advance beyond positions taken by the UFWin
their negotiations wth Sun Harvest |ooking toward a new Master Agreenent. In
an at nosphere in which the union set the pace of the negotiations; when
Respondent accepted nany of the |less central provisions of the Master
Agreenent; and when detail ed and reasonabl e expl anations were put forth for
its proposals, it would be specul ative to find Respondent’s course of conduct
nani fested bad faith.

(nce agreenent was reached wth Sun Harvest and Smth took over
negoti ations, the situation changed.

Follow ng a hiatus in negotiations, Respondent at the Qctober 16,
1979 neeting proposed the Sun Harvest wage rates for all crops except its flat
crops, stating that a neaningful flat crop differentia woul d nmake resol ution
of other issues easi er.@/

At the next neeting Respondent agreed to the trust fund proposal s
cutstonarily found in UFWcontracts and proposed a uni on security clause
naki ng enpl oynent contingent upon paynent of the periodic dues and initiation

fees required by the ULFW as well as a

116. The differential proposed by Respondent ranged from85 cents to
$1.25 per hour as against 12 to 20 cents per hour under its contract with the
Teanst ers.
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nondi scrimnatory hiring provision (inlieu of a hiring hall) found in a UFW
agreenent wth grape growers in the San Joaquin Valley. These were significant
nodi ficati ons of position and, viewed objectively, evidence an interest in
reaching agreenent. It would be i nappropriate to characterize the proposal s
as ones whi ch Respondent knew woul d be unaccept abl e.

In Sam Andrews' Sons, supra, 9 ALRB No. 24, the Board held

Respondent' s unil ateral wage increase of January 1980 viol ative of the Act.

That per se violation of 1153(e) coupl ed wth Respondent's denand at the

neeting of January 15th that the URWpropose sonet hing nore favorabl e than the

Sun Harvest agreenent narks the outset of Respondent's surface bargai ni ng. S
nce begun, there is a presunption of no change in posture until

that point in tine when the parties reach a bona fide i npasse or an

agreenent.@/ Subsequent events nani festing no change in posture are now

det ai | ed.

Respondent' s failure to respond with the pronpt ness required under
the circunstances of the UFWs request for infornation regarding the nel on
crop deci sion evidences surface bargai ning. A though Respondent had no duty
to decision bargain on the issue, it had a duty to bargain regarding the
effects of the decision, and the infornation sought by the UFRWwas rel evant to

that issue. Aso indicative of surface bargaining is Respondent's

_ 117 The break in negotiations between Novenber 20 and January
15is not relied on to support the bad faith bargai ni ng concl usi on.

118. EBo v. Agricultural Labor Relations Bd. (1981) 122
CGal . App. 3d 41.
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failure to respond to the UFWs request to bargain about the effects of its
nel on crop deci sion.

Respondent's withdrawal in April 1980 of proposal s narking a
significant change in position due to an erroneous transcription of the tape
of the March 21st neeting was the subject natter of an earlier Andrews case.
The Board found that Respondent had good cause to wthdrawits proposal and
did not renege on a tentative agreenent in violation of section 1153(e).

A though declining, because of the paucity of the record to find bad faith
bar gai ni ng, the Board st at ed:

V¢ find that Respondent's inattention to its own communi cations

wth the Uhion evidences a | ack of good faith and sheds doubt on

the seriousness of Respondent's desire to reach agreenent. 119/
This evidence of bad faith stands together wth other such evidence in
supporting the concl usion Respondent engaged in bad faith course of conduct
bar gai ni ng.

Respondent ' s unil ateral increase of waternel on harvest rates in June
1980, and its unilateral increase in lettuce harvest rates in Qctober of that
year are further nanifestations of its ongoing failure to bargain i n good
faith 2

The surface bargai ni ng posture of Respondent becones nore apparent in
1981 with the substitution of Josiah Neeper as | ead bargai ner. n several
occasi ons Neeper attended bargai ni ng sessions w thout necessary naterial s and

infornation; there were al so

119. SamAndrews' Sons, Inc. (1982) 8 ALRB No. 64, p. 8.

120. Respondent's unilateral increase in lettuce harvest rates in
Septenber 1981 is further evidence of surface bargai ni ng.
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occasi ons when not know ng the answers to questions put to himby the UFW
negotiator, Neeper failed to obtain the answers fromother Andrews
representatives present and who were presunptively able to respond; nor did
they respond, independently of having Neeper refer the matter to them

In My 1981 after stating that cost was a maj or consideration,
Neeper stated that Respondent had not cal cul ated the cost of either the
uni on's package or that proposed by Andrews and had no intention of doing so.
Such an attitude nanifests a | ack of seriousness and even contenpt for the
bar gai ning process. Certainly the verbalization of such an attitude nmanifests
a lack of desire to reach agreenent and no serious intent to do so.

Follow ng a formal neeting on My 5th, URWnegotiators nade an of f -
the-record proposal which contai ned a substantial nodification of its previous
position on the cotton differential and acceptance of Respondent's uni on
security and nechani zati on proposals. Neeper stated he recogni zed the
signi ficance of the UFWs novenent; that Respondent woul d need tine to study
the proposals and intinmated he would call villarino later that day. MIlarino
was unabl e to reach himuntil My 12th when Neeper's response was essentially
areiteration of previously held positions. Having previously asserted the
i nportance of an adequate cotton differential, Respondent's absence of
novenent in the face of a proposed differential four to five times' greater
than the differential enjoyed under its earlier agreenent with the Teansters

can reasonably be regarded as evidence it vas not bargai ning in good faith.
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Additional evidence of this posture is found in
Respondent ' s proposal of July 1st on the subject of subcontracting wherein
Neeper conceded that Andrews proposal woul d excl ude from contractual coverage
wor kers supplied by a | abor contractor; Gesar Chavez who attended the neeting
under st andabl y had difficul ty conprehendi ng that Neeper was serious about the
proposal. As if to enphasize his seriousness, Neeper asserted that such a
proposal woul d not deprive unit enpl oyees of work, since the work had
historically been perforned by | abor contractor enpl oyees.l—zjj

Further supporting the surface bargai ning conclusion is
Respondent ' s conduct away fromthe table during the tine frame in which

negoti ati ons were conduct ed. 122

In summary: | find that the evidence and the reasonabl e i nf erences
to be drawn therefrom when juxtaposed to applicable | egal principles,
establ i sh that fromDecenber 28, 1979, forward Respondent failed to bargain in
good faith. Qce an enpl oyer has been found to have engaged in surface
bargai ning, there is a rebuttabl e presunption that this posture continues

until that point

121, ne of a mnd for tenuous inferences maght infer that Nassif’s
oft reiterated expl anations of Peter Chavez in 1979 that |abor contractor
enpl oyees were required by statute to be consi dered enpl oyees of Respondent,
t hough accurate, was not nade in good faith; thus setting the spring and
summer of 1979 as the outset of Respondent’'s surface bargai ning. Such an
inference is not drawn here.

_ 122. Respondent unlawful |y deni ed URWorgani zers access to its
Lakevi ew Labor Ganp on Cctober 28 and 29, 1981. (SamAndrews' Sons (1982) 3
ALRB No. 87. [During July 1981 Fbspondent vi ol ated section 1153(c) by refusing
to rehire Francisco Larios and al so commted nunerous violations of section
1153(a). SamAndrews' Sons (1982) 8 ALRB No. 69.
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in tine when the parties reach agreenent or genui ne i npasse. 123/ it is apparent
fromthe evi dence revi ewed regardi ng Respondent’ s conduct at the bargai ni ng
table, its per se violations of 1153(e) and its conduct away fromthe tabl e,
that the Bo presunption has not been rebutted; and that Respondent by the
close of the hearing in the instant case had not begun to bargai n i n good
faith. 124

V. THE ALLEEED DO SCR M NATCRY LAYGFFS AND REFUSALS TOH RE

A  Sumary of the BEvidence

(1) Jose Marcos Ji nenez

Paragraph 8 of the Conpl aint all eges that Ji nenez was

discrimnatorily laid off on or about Cctober 3, 1981. 125/

(a) Ewpl oynent Hstory

Marcos Jinenez first worked for Respondent in July 1977 in the
Bakersfield area. He was hired to pick nel ons and worked two-and-one-hal f to
three weeks in this capacity. |In Qctober and Novenber 1977, Marcos worked for
Respondent in Inperial Valley for approxi nately two-and-a-hal f to three weeks

novi ng sprinklers for

123. Ho v. Agricultural Labor Relations Bd. (1981) 122 Cal . App. 3d
41.

124. In reaching the foregoi ng concl usion no reliance was pl aced
upon argunents that Respondent nanifested bad faith by not being avail able for
negotiations, pointing to the several tine gaps in bargaining sessions. It is
true that good faith bargaining requires a party to give the bargai ning
process the same attention it woul d give other business natters; however, that
requi renent nust be taken in context. To hold that Respondent’'s failure to
meet during the period in which Nassif was involved in trying Sam Andr ews'
Sons, supra, 9 ALRB No. 24 evidences a failure to bargain in good faith woul d
place Respondent in a dilemma. Additionally, it is not clear that Smth, who
tesj[n;l ed in the WP hearing was freely avai | abl e for negotiations during the
peri od.

125. The year is msstated inthe Conplaint. It is apparent
fromthe testinony that 1980 is the correct year.
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irrigators and spent one to three days thinning lettuce during this period.

Duri ng 1978 Ji nenez worked in Bakersfield and Inperial Valley during
May and June and worked noving sprinklers in Inperial Valley during the first
hal f of Septenber. Wen this work was conpl eted, Jinenez was transferred to a
| ettuce thinning crewand worked in that crew continuously until the first

week of Decenber. 126/

In 1979, Marcos Ji nenez began work for Respondent about the mddl e of
Cctober in a sprinkler crew he was assigned to noving irrigation pipes. He
worked until Novenber 12th when he was laid off. The reason given for his
|l ayoff was "no nore work.” During this period he worked six or seven days per
week. Marcos worked twenty-five days in sprinklers in 1979; his brother Jose
worked thirty-five. Rea denied being aware of the nunber of days Marcos had
worked as of the date of his |ayoff.

In 1979, while working in a sprinkler crew, Mrcos together
wWth others participated in three work stoppages.gl As part of his

"participation' he spoke to fellowworkers regarding their

126. Sprinkler crew foreman Jose Rea testified that Marcos worked
primarily in the thinning crews in 1978. (O occasi ons when additi onal peopl e
wer e needed for sprinkler work, Rea woul d Eet peopl e fromthe thinning crews
and use themas |ong as necessary; the workers would then be returned to the
]Eh| Rnl ng crew Mrcos was anong those in the thinning crewwho worked in this

ashi on.

_ 127. Marcos testified the stoppages were triggered by information he
recei ved fromthe crew representative regarding probl ens Andrews enpl oyees
were having in the Bakersfield area. The representative suggested an | nperi al
Val | ey work stoppage and Marcos rel ayed the suggestion and the infornmation to
his fel |l ow crew nenbers.
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mut ual probl ens and about discrimnation agai nst sone of the workers. The
conversations occurred before and after work as well as during the |unch
break. No forenen were present at any of the lunch tine di scussions. Jinenez
was unsure whet her he was observed by a forenman while engaging in his before
wor k di scussi ons.@/ The record is silent regardi ng supervisorial presence at
any after work di scussion.

As the work stoppages occurred, Marcos Jinenez and others visited
Repsondent's fields to urge the thinning crews to partici pate. 129 There were
Andrews forenen present on these occasi ons.@/ Marcos urged workers to wear
buttons, hats or bandanas bearing the UFWi nsi gni a.l—w

Rea testified the nenbers of the sprinkler crewall left the fields
at the sane tine. He had no know edge Marcos Ji nenez was nore active than

ot her workers in connection wth the work stoppage.

128. Rea admtted seeing Marcos tal king wth other
wor lé_ers,b| but deni ed he overheard any tal k about Union natters. Hs denial is
credi ted.

o 129. Marcos |isted Franci sco Sauros and his brother and Gabri el
Jimnez as persons he renenbers having engaged in the sane activity. Hs
brot her Jose testified that approxi mately 20 sprinkl er crew nenbers visited
the thinning crews.

130. Jose Jinenez naned Rea, Otiz and Rendon as the supervisors
present and looking in the direction of the sprinkler crew nenbers.

131. Marcos Jinenez is uncl ear regardi ng whether he wore a hat
bearing UFWinsignia while at work. On direct he testified he wore such a hat
and was observed by a forenan doing so. (n cross-examnati on he coul d not
renenber whet her he wore such a hat to work. Wen exam ned bx counsel for the
UFW he testified in -tore detail: He was sure Rea had seen hi mweari ng a
hat; he was sure Amador Rendon had seen hi mwearing a bandana bearing the UFW
i nsi gni a.
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ost of the nenbers of the crewwore URWbuttons or other insignia during the
work stoppages. Rea admts seeking Marcos wearing a UPWcap as wel | as UFW
buttons. Jose Jinenez wore simlar URWinsignia. In 1980 Marcos did not work
in nelons either in Bakersfield or Inperial valley because "there was no way
to find out when the work woul d begin and there was no one to |l et ne know i f

there was any work or not."@ in prior years Mircos father, an Andrews

enpl oyee, solicited work on his behal f fromthe foreman who would tell Marcos
father the date on which Marcos was to report. The father (Quadal upe Ji mnez)
did not work for Andrews in 1980.

In 1980, Marcos' brother Jose was hired by Rea sonetine bet ween
Septenber 10 and Septenber 20 by way of a tel ephone call fromRea. Wen Rea
called, the brother, Jose G Jinenez, was not at hone. Rea told Mrcos that
Jose coul d cone to work. Wen Marcos asked why Rea was offering a job only to
Jose, Rea told him"[T]here was only a job for him and there wasn't one for
ne yet."@ Rea places this conversation in Septenber 1979 as opposed to
Septenber 1980. The testinony of Rea and Marcos regardi ng the substance of
the conversation is consistent. Rea admtted tel ephoni ng the Ji mnez
residence in 1980 to call Jose to work but coul d not renenber whether he spoke
to Marcos as well as Jose.

Marcos had begun seeki ng sprinkler work prior to his

132. TR 1:41; 11:4-5.
133. TR 1:46; 19-20.
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brot her' s enpl oynent 134/ he was not hired until Sunday, Septenber

20. He worked one day. The next day he was told by foreman Josa Rea there
was no nore work for him He repeated y sought work by going to

Respondent ' s shop prior to the start of the work day. 135/

Fol | ow ng Septenber 20, Marcos worked in the sprinklers for about 10
days beginning ctober 1. He and 10 to 15 others were hired by Rea at the
sane tine. Mrcos and 9 or 10 other were laid off on or about the Qctober
7th; Rea said there was no nore work for them A the tine of the |ayoff,
Rea gave each worker a layoff slip and told each he was laid off for |ack
of work and to check back to see if they could be call ed back. Rea
testified credibly the peopl e sel ected for |ayoff were those with | ess
seniority.

The sprinkler crew including Marcos' brother, continued to work. At
the tine of his |layoff Marcos asked Rea why he was being laid off when there
were others in the crewwth less seniority. Rea responded, "There was only

work for the good ones. 136/ There

134. Rea denied that Marcos checked at the shop every day or every
other day asking for work; he denied having a conversation wth Marcos in
whi ch he asked Marcos for his tel ephone nunber; Rea already knew the nunber
and that it was in the tel ephone book. Rea al so deni ed Anador Rendon tol d him
that Marcos had been checki ng about work.

135. Jinenez testified he spoke either to Rea or Avador Rendon on
these occasions. Rea had no recol |l ection of Mrcos having worked on the 20th
or of any conversation wth himthe fol |l ow ng day.

136. TR 1:51, 18-19. Rea denied having nade this statenent. At
best the statement is anbiguous. It is as easy to read the statenent to nean
conpetent workers as it is toread it as neaning not bei ng a URWsupporter.
In the face of Rea's direct denial of the statenent, the General Gounsel has
failed to prove by a preponderance of the evidence Rea nade the statenent.
See S Kuramura, Inc. (1977) 3 ALRB No. 49.
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were about ten others laid off at the sane tine as Marcos; they had conpl et ed
the work required for a particular field the day of the layoff. During the
bal ance of the 1980 sprinkl er season Marcos apparently did not seek additional
sprinkl er work, nor did Jose seek work on his behal f.

Fol lowi ng Marco's |ayoff in 1980, Respondent needed sone additi onal
sprinkl er workers and hired a group of six or seven persons living in
Holtville near the Andrews shop. By way of explanation, Rea said those
persons were readily available for short hours and on short notice. None had
previ ously worked for Andrews. If needed on a particul ar norning, Rea woul d go
knock on their door and tell themto cone to work. Rea nade no effort to
recal | Marcos although he was aware Marcos coul d be reached by phone. He was
al so aware that Marcos lived wth his brother, but he deni ed know ng Marcos

could ride to work with Jose.l—gw

Marcos has not worked for Respondent since his ctober 1980 | ayoff.
(b) Sprinkler Gew (perations

A sprinkler crewwas first forned in 1979, Jose Rea was its

forenan and renained in that capacity until Novenber 1980 when he | eft Andrews

139

enpl oy. The separate sprinkler crewwas fornmed because the substanti al

increase in the use of spinklers nade it

137. There is no evidence that Rea was aware how Jose got to work;
therefore, Rea's denial is not totally incredible.

138. Rea worked for Andrews approxi nately six years. Before he nade
foreman, he served as a tinekeeper for field workers and distributed
paychecks. During 1978, Rea al so functions as assistant forenan to Arador
Rendon during the irrigation-sprinkler season.
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inpractical to have irrigators and sprinkler workers under a single forenan as
i n previous years.

Irrigators continued to do sone sprinkler work. At the outset of the
pl anti ng season there is not much work available for irrigators so they |ay
the sprinklers. The operation begins during the first hal f of Septenber.

After three or four hundred acres have been planted, irrigators becone nore
involved inirrigating and people are hired for the sprinkler crew The first

six hired are sons of the irrigators.@/ Prior to formation of the sprinkler

crew, the six sons did other kinds of work as well, e.g., spraying ditches and
shovel wor k.

The next group hired consists of long tine Andrews enpl oyees.
Persons in this group nove on to other Andrews operations before the end of
the sprinkler season; sone go to Bakersfield when the | ettuce season begi ns
and others go into lettuce thinning crews in Inperial Valley when that season
begi ns.

In early Cctober, about two weeks after the start of the sprinkler
season, the regular sprinkler crewis hired. Rea testified Respondent had a
list which he used as the basis for hiring the 1980 crew Hs criterion was
to hire first those persons having seniority. 140 Al workers having seniority

were hired into the 1980 sprinkler crew As work picks up about the mddl e of

139. Rea testified this was the practice during the six years he
was enpl oyed.

140. A worker acquires sprinkler crewseniority by working 30 days
inthe crewduring a sprinkler season; if the season runs | ess than 30 days,
seniority is acquired by working the entire season. Exceptions were nade for
certain workers who were permtted, to leave early to work in Respondent’s
Bakersfi el d harvest.
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Qct ober, additional workers are hired fromanong those having seniority but
not yet recalled or, if necessary, by hiring people on the list who have not
acquired seniority. Wth respect to hiring non-seniority people on the list,
Rea testified he hired wthout regard to the nunber of days worked, i.e., a
person having twenty days service woul d not necessarily be hired before one
wth ten days service. The crewrenmains at peak until late Qctober or the
first of Novenber at which tine the new people are | et go.

Amador Rendon hired sone peopl e i nto the sprinkler crew because of
their experience wth the punps used in the irrigation process. According to
Rea, these people are hired into the sprinkler crewand are pulled out of the
crew for punp repair-or nai ntenance as the occasi on ari ses.

Sorinkl er crew nenbers do not assenbl e at a cormon | ocation at the
start of a day; they report directly to the field in which they worked the
previous day. Nor do they assenble at a cormon | ocation at the end of the
work day. Nornally sprinkler workers work in trios. Days worked in |ettuce
thinning are not counted toward earning sprinkler crewseniority. This was
Andrews' general practice; i.e., work in one classification did not count
toward acquiring seniority in another. Mrcos Jimenez acknow edged hi s
awar eness of the conpany's seniority practice.

(Ohce those having seniority were hired, Rea had discretion as to the
sel ection of additional enployees. Hs evaluation of a person's work
per f ornance was one factor considered when hiring a non-seniority worker. Rea
testified he had recei ved conpl ai nts about Marco's work perfornance in 1979

whi ch he di scussed wth

- 165-



Marcos. A second factor considered in hiring non-seniority workers was
whet her a person showed up | ooki ng for work.

In 1979 Marcos asked for work when Rea cal | ed seeki ng Jose Ji nenez.
Rea cal l ed for Jose because he had been at Holtville every norning | ooki ng for
work, and Rea had told himto would be hired at a later date. Mrcos was
| ater hired because Jose kept asking 'Rea to put himto work.

Wien a sprinkler crew nenber is laid off, Rea nakes no effort to
recall himif additional work becones available. It is incunbent upon the
person to keep checki ng back to ascertain whether work is available. Once a
| ayof f begins, any need for an additional worker thereafter is only tenporary.

There are sone individual s who attai ned sprinkler seniority as the
result of work perforned in 1980 who had not worked in the crewin 1979.

(2) EBErique Gastel | anos

Paragraph 9 of the conpl aint alleged that Respondent unlaw ully
refused to rehire Enrique Castel l anos on or about Qctober 6, 1980.

Cast el | anos began working regularly for Respondent in Qctober 1976 in
the Inperial Valley as a lettuce thinner. He was hired by Manuel Qti z.

In 1976 and 1977, Castellanos worked intermttently during Gctober
and Novenber thinning lettuce. He did not work in 1973, having incurred an
industrial accident on July 5 in Bakersfield.

In 1979 Gastel l anos worked in thinning crew No. 2 until Decenber 11,

1979. Hs foreman was Sal vador Al onzo (ni cknaned H
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Tigre). He requested and received permssion fromB Tigre not to work on
Decenber 12, the birthday of the Mrgin of GQuadal upe. GCastellanos told H
Tigre he didn't know whether he would return on the 13th or 14th, H Tigre
responded it didn't nake any difference; that if Castellanos returned and the
crewwas still working, he could work; but if there were no work, H Tigre
woul d not be able to give himwork. GCastellanos was not ready to return until
Decenber 17th. He did not do so because he was told by coworker Antonia
Resendez that Qrew #2 fini shed work on the 15t h, 14Y

In Gctober 1979, Respondent's three | ettuce crews engaged i n four
wor k stoppages. Castellanos was involved in two of the four. He was off work
when the other stoppages occurred. The first stoppage occurred around the
mddl e of Gctober. H even nenbers of Grew #2, including Castell anos,
initially wal ked out.£Z The bal ance of the crew foll owed i nedi ately. Mbst
of the initial 11 are still enpl oyed by Andrews.

As nenbers of Gews $2 left work the day of the first work stoppage,
Qtiztold H Tigre to get their nanes. At that tine the thinning crews were
paid daily in cash. Qtiz testified he wanted the nanes of those who were
wal king out in order to know their hours worked that day for payrol | purposes.
Wen it becane apparent that everyone was |eaving, B Tigre stopped taking
nanes. Qtiz denied his purpose in taking nanes was to di scharge those who

| eft work.

141. Resendez corroborates Castellanos' testinony on this point.

- 142. Qtiz testified he had no recol |l ection of Castellanos bei ng
anong this group.
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Thinning OGews 1 and 3 were also in the area and al so st opped wor k.

In late Novenber or early Decenber 1979, Castel |l anos, while at work,
was observed by Manuel Qtiz wearing a shirt bearing a UFWflag on its back.
Qtiz told Castell anos that he was the | ast one whomhe excepted to see wth
"that fucking think on your back".ﬁy Castel l anos had worn the sane shirt to
work on ot her occasions. Several other nenbers of the crewwore buttons, flags
or other indicia of UPWsupport. On the day Qtiz spoke to Castel | anos about
his flag, other crew nenbers were wearing simlar flags.

Castel | anos custonarily | earned when work was started by going to the
Galiente, a bookie establishnment where workers gathered to find out whet her
there's going to be work.

In Septenber 1980 Castel | anos had a conversation with B Tigre
regardi ng conmencenent of work on CQctober 2. H Tigre told himnot to get on
the bus until he had checked with Qtiz. Castellanos sai d he woul d be unabl e
to work on ctober 2 because of an interviewwth the Departnent of
Ewl oynent. H Tigre told himhe had three days w thin which to show up
fol | ow ng cormencenent of work.

The first day on which Castell anos showed up for work was Cctober 4
at the Shopping Bag pick up point. He was acconpani ed by fel |l ow worker Juan

hoa. GCastellanos asked OQtiz if there was

143. Castellanos did not deny that Qtiz's renark was intended as a
joke. He testified that he and OQtiz were fairly good friends at the tine.
Qtiz denied such was the case and further deni ed he spoke to Castell anos
about his shirt. Antonio Resendez corroborates Castel | anos regarding the
substance of the conversation. Qtiz's denial is not credited. Qtiz
admtted permtting Castel |l anos to take a day off because of sun stroke and
that he supplied Castell anos wth coffee on that occasion.
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work. Qtiz responded that only Gew#1 was going out and that it woul d not
work a full 8 hours. Qtiz told Gastell anos and Gchoa to show up on Cct ober
6th to see whether there was work.

Qchoa did not recall whether he worked on the 6th.
Cast el | anos showed up on the 6th. Wien he asked Qtiz for work, he was told
the crewwas going to be reduced by 20 or 30 peopl e. Castel |l anos asked Qtiz
for a paper to take to the Uhenpl oynent G fice; Qtiz responded he didn't need

it because he was not on the seniority Iist.%/

In 1980 Otiz hired the Inperial Valley lettuce thinning crews. The
first day of the season he hired 80 workers, all of whomhad seniority. There
were another 20 seniority workers present who did not get hired. Wen an
addi tional crew was needed, Qtiz hired workers fromthe seniority roster.

Qnce all seniority people are hired, Qtiz prefers to hire peopl e
w th prior thinning service wth Andrews.

At sone point after Gctober 6, Castellanos testified he was told by
coworkers that Manuel Qtiz, Jr. was working in Qew #1. Castel |l anos had
never seen Qtiz Jr. in the fields before ctober 1980. Mnuel Qtiz deni ed
his son ever worked for Andrews. An unrel ated person naned Manuel Qtiz had

worked in a lettuce thinning crewin 1979 but did not do so in 1980.

144. Qtiz specifically denied having had this
conversation. He testified that Castellanos sought work in 1980 on the
openi ng day of the lettuce thinning season. Qtiz told himhe was not on the
seniority list, towat until new workers were hired and he woul d be put to
work. GCastellanos departed in a disgusted nood, stating he knew where to go
to correct the matter, and Qtiz did not see hi mfor the bal ance of the
season.
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(3) Quadal upe Contreras

Paragraph 10 of the Conpl ai nt al | eges Respondent refused to rehire
Quadal upe Gontreras on May 20 and June 2, 1981, because of her activities on
behal f of the UFW

Gontreras has an enpl oynent hi story wth Respondent dating back to
1965 or 1966. During the period of her enpl oynent she has thinned | ettuce and
nel ons and worked in a nel on nachi ne harvesting crewin the Inperial Valley.
The | ast year she worked in an Andrews nel on harvest was 1974. She sought
work in the nel on harvest each year thereafter until the year Andrews did not
harvest nelons. 1n 1980 she sought but did not receive nel on harvest work
Despite not-recei ving nel on nachi ne work, Gontreras continued to work each
year in lettuce and nelon thinning. She worked the 1981 nel on thi nni ng season
whi ch began in February. She was hired the first day she sought work

In 1981, Contreras tel ephoned Respondent’'s Holtville office seeking
work three tines prior to May 21st. Sonetine prior to May 21st, Contreras and
a co-worker encountered Respondent's forenman Bocanegra at the unenpl oynent
office. He told themAndrews was going to put on two additional harvesting
nmachi nes. Thereafter, Contreas and co-workers Brisuela and de |a Torres went
to the pickup point at the border to ascertain whether work was avail abl e.
She asked Ranon Qui shuis, nel on crew foreman, whet her she was to be hired onto

the additi onal nachines.é%y Qui shui s told Contreras and

~ 145, Ranon Ruben Jescas Qui shuis was a nachine crew forenan i n 1981
He testified he spoke to Contreras only one tine after she sought work in 1975
until 1981, the one occasion was at her father's wake. Quishuis places the
conversati on on a Vednesday norning two days after work started. He has
spoken with her husband three or four tines during the 1975-81 peri od.
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the others to check back the foll ow ng week because the nachi nes were not
yet to be added. 146/ Qushui s deni ed nmaki ng such a statenent. Every day
thereafter Contreras went to the border seeking work.

The Wdnesday fol l ow ng her initial conversation wth Quishuis,
Gontraras saw Bocanegra and asked for work. He told her to wait. Brisuela
and de la Torres began work that day. Bocanegra was about to add her nane to
the list of people he was going to hire when Quishuis arrived and told hi mnot
to add any nore nanes to the |ist because there mght be ol der workers whom he
woul d have to hire. Quishuis denied naking this statenent.

Prior to talking to Bocanegra that norning, Contreras confronted
Qui shui s and denmanded to know why she had not been hired since 1975 and
whet her Andrews was going to give her work that year. Quishuis told her she
knew why Andrews did not give her work. 1471 Qontreras responded that she knew
nothing, adding that it appeared to her that the conpany had wong i nfornation
about her because all the probl ens the conpany had occurred since she had not

been wor ki ng. 148/ Gontreras al so spoke with foreman Poncho Anayo at the

146. Melon harvesting at Andrews custonarily lasts two to three
weeks. Michine crews started two or three days after sack crews; however, in
1981 the machi ne crews started one or two days before the sack crews. Sack
crews are limted to nal e workers. Vnen are used in the nachi ne crews.

147. Apparently the reason given by Quishuis related back to 1975
when her husband got angry because Andrews woul d send her to talk to him
Lather than dealing directly wth hi mwhenever the conpany wanted to talk to

im

148. Quishuis testified to two conversations wth Gontreras at the
border; each of which was limted to her asking whether there was work and
Qui shui s' response that there was not. He deni ed havi ng any conversations wth
ot her forenmen about not hiring her.
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pi ckup point that norning. Amayo told her he was going to hire her

If additional workers were needed. She testified she al so spoke wth

Angel Avila while at 'the border that day. 149/ She asked why

she was denied work wth Andrews. He asked whether she had tal ked to

Qui shuis. She responded that Quishuis stated that since 1975 Avila had i ssued
orders that she not be hired. Avila denied having i ssued such orders.@/ He
said no one was deni ed work, that Andrews had an agreenent which required the
hiring of all the 1979 strikers. He told her that if her nane weren't on the
list it was because she had not gone out on strike. Avilatold her to
continue checking and if there were work, she woul dn't be deni ed.

Thereafter, Gontreras sought work daily for about a week. She stopped
when Anaya told her the nel on crop was no good, and the conpany was goi ng to
cease harvesting.

In 1981 she worked fromearly Gctober until sonetine in Decenber in
one of Respondent's lettuce thinning crews. A though she did not work at the
outset of the season, she was hired the first day she sought work.

ontreras testified she filed her charge in the instant case because
of a seven week delay in receiving her unenpl oynent insurance; a delay which
she attributed to Respondent’'s unsuccessful appeal of her claim She has
testified against Andrews in three or four ALRB proceedi ngs. ontreras'

expl anation for not filing WP

~149. In 1981, Rafael Ranmos was the nel on harvest
supervisor; Avila was assistant supervi sor.

- 150. Wen testifying, Avila denied ever instructing other forenen
R_ot_to E| re Gontreras; he al so denied that anyone ever spoke to hi mabout not
iring her.
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charges prior to 1981 was because her husband hel d her back and because
Qui shuis, godfather to her children, mght have thought she was going to hurt
him She changed her mind in 1981 because she was being bl aned for all
Respondent ' s probl ens.

Avil a acknow edged a conversation wth Gontreras about 5:30 a.m two
or three days after the nel on harvest began.@ she asked for work. He
expl ai ned that because of rain the previous day only sack crews were goi ng
out.1—52/ Qontreras departed. This was the only occasi on on whi ch Contreras
spoke to himabout work in the nelon harvest. Avila had no recollection of
seei ng her speak with other forenen that norning.

1981 Mel on Harvest Hring Practice

Qui shui s testified the 1981 harvest hiring was based upon a |ist of
t hose havi ng worked the entire 1979 harvest as well as those who worked before
and after the strike. 8/ There is no nel on harvest seniority.

During the 1981 harvest, Respondent used fromtwo to five nachine

crews. Seventeen or eighteen workers per crew needed to operate properly.

151. Avila was a sack crew foreman. He has never been a nachi ne
crewforenan. He is not involved in hiring nachi ne crew workers.

_ _ 152. Quishuis corroborated Avila s testinony regarding the rain. It
is his recollection that one nmachine crew was able to work a field where the
ground was soli d.

153. There was no nel on harvest in 1980 in the Inperial Valley.
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(4) Lettuce Qew No. 5

Paragraph 15 al | eges that Respondent effected a |ayoff of |nperial
Valley |ettuce Gew Nunber 5 on or about January 28, 1981. Paragraph 16
al | eges Respondent unlawful ly refused to hire Gew5 on or about February 16,
1981.

(a) Background

The Inperial Valley |ettuce harvest season custonarily runs
fromearly Decenber until sonetine in March the foll ow ng year.@/
F ve crews were used during the 1981 harvest season. Qews 1, 2 and 3 began
the season; Oews 4 and 5 were hired at a later date. 155/ In January all five
crews were working; custonarily the five crews work fromone to four weeks.
Each usual |y starts wth eight trios; additional trios may be added as the
harvest vol unme increases. In addition to piece rate workers actual | y engaged
In the harvest process, a crewnay utilize hourly workers to performcertain

auxiliary functions.

(b) Seniority System

Wth respect to | ettuce harvest crews, Respondent asserts it operates
on the basis or area and crew seniority. Bakersfield and Inperial Valley
crews obtain and accumul ate seniority only in their respective areas. Qew
Nunber 1 is the first hired and last laid off; crews four and five are the
last hired and first laid off. By operating in this fashion, an individual's

| ength of service wth

154. The Decenber 1980-March 1981 season is referred to as the 1981
season.

o 155. The crews are ethnically separated, nunbers 3 and 4 are
Flipino crews; one, three and five are Mexican crews.
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Respondent is irrelevant; it is his crew placenment which is crucial .EG/

Eddi e Rodriguez admtted that hourly pai d workers having no prior service wth
Andrews were hired into Gew 1 followng the layoff of Gew5. According to
Rodri guez, a nenber of a lowseniority crew has no entitlenent to nove to a
hi gher seniority crew-in the event of a vacancy. The forenan of the higher
seniority crewnay fill the vacancy as he chooses; he is not required to
recall a nenber of a |lower seniority crewon layoff at the tinme. Transfer
fromone crewto another in the event of need for additional workers is also
possi bl e, agai n dependi ng upon the discretion of the crew forenan needi ng
addi ti onal hel p. 7

At the tine crew5 was laid off in 1981, Respondent
anticipated it would be recalled; it was not.@/ Rodriguez testified
the failure torecall Gew5 was attributable to a bad | ettuce narket
whi ch caused Andrews to harvest |ess lettuce than anticipated. Lopez
testified he observed sone Gew 5 nenbers working follow ng the crew s

| ayof f.

156. Rodriguez offers this practice as an expl anati on of why, in the
1981 season, wth the advent of the Gew5 | ayoff, no one was noved to Gew 2
to displace persons with [ ess service wth Andrews. A worker hired into Gew
Sisrelegated to that crewunless he is selected by a forenan to work in a
hi gher seniority crew

157. Transfers between Mexican and FHlipino crews are not permtted.

158. General Gounsel wtness Gegorio Lopez testified that at the
tine Gew5 was laid off, Ranon Hernandez stated the crew woul d be called if
needed. Hernandez al so told Lopez that he woul d be recal | ed by tel ephone.
Lopez testified he was custonarily recal |l ed by phone.
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Al available workers on the preferential hiring Iist established
follow ng the 1979 | ettuce work stoppages in Bakersfield were hired for the
1981 harvest. Sore were hired into crews other than Gew5, including Gew 1.
Sone continue to work in Gew 1.

In hiring for the 1982 harvest, a foreman is expected to use the 1981
seniority list for the crewas his basis for hiring. Al avail abl e peopl e on

the list are to be hired before anyone wthout crew seniority is hi red.@/

(c) UWhion Activity

Rodri guez supervi sed the 1979 Bakersfield | ettuce harvest. He
conceded awareness that the majority of the 1981 Gew 5 nenbers parti ci pat ed
in the 1979 Bakersfiel d area work stoppages.

B ANALYS S

In seeking to establish a violation of section HS3(c) the General
Gounsel nust establish by a preponderance of the evidence that a discrimnatee
engaged in union activity of which the enpl oyer was aware and that but for his
union activity the discrimnatee woul d not have been termnated or refused

rehire. 160/

_ 159. Testinony regarding the operation of the seniority systemtaken
duri ng the non-bargai ni ng phase of the proceedings is general |y consistent
w th Respondent's explanation of its hiring priorities and practices nade to
UFWnegoti ators during the course of bargal ni ng.

160. Jackson & Perkins Rose (o. (1979) 5 ALRB Mb. 20.
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[1]1f the General Gounsel establishes that protected activity was a
notivating factor in the enpl oyer's decision, the burden then shifts to
the enpl oyer to showthat it woul d have reached the sane deci sion
absent the protected activity. The burden referred toin this formil a
Is the burden of going forward wth the evidence or 'burden of

producti on’, not the burden of proof, which always renains with the
Gsner2 al 3Counsel . Mrtori Brothers Dstributors (1982) 8 ALRB No. 15,
pp. < o

The burden that shifts to defendant, therefore, is to rebut
the presunption of discrimnation by producing evi dence
that plaintiff was rejected . . . for alegitinate

non-di scrimnatory reason. The defendant need not persuade
the court that it was actually notivated by the proffered
reasons. (Qdtation omtted.) It is sufficient If the

def endant' s evi dence rai ses a genuine i ssue of fact as to
whether it discrimnated against the plaintiff. Texas
Departnent of Community Affairs v. Burdine (1981) 450 U S
248, at 254; cited wth approval in Martori Brothers,

supr a.

V¢ turn not to apply the foregoing test to the al |l eged
di scri mnat ees.

Mar cos Ji nenez

Marcos engaged in protected as well as union activity of which
Respondent was aware. However, the activities in which he engaged were
simlar to those in which sone and perhaps all his fellow sprinkler crew
nenbers engaged, i.e. the 1979 work stoppages and wearing the custonary
indicia of UPWsupport. There is evidence of Respondent's anti-union ani nus
over the years as well as evidence of such aninus during the tine frame
enconpassed in this proceeding. Jinenez and others were laid off at a tine
when there renai ned sprinkler work to be done; persons not having previously
wor ked for Respondent were utilized on an intermttent basis to perform
sprinkler work foll owng Ji nenez' s | ayoff.

Rea nade no effort to recall Marcos or any of the others laid off.

Followng his | ayoff, Marcos did not seek sprinkler work
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fromRea. Assuming, wthout deciding the foregoi ng evidence suffices to nake
a prinma facie case, the burden shifted to Respondent to rai se "a genui ne i ssue
of fact" regarding whether its action vis-a-vis Jinenez was di scrimnatory.
Respondent net this burden by presenting credi bl e evidence regarding the

met hod used for hiring the sprinkler crews; Mrcos' |ack of seniority; the

uni versal ity anong sprinkl er crew nenbers of the kind of union and protected
activity in which Mircos engaged; and a pl ausi bl e expl anation for its
intermttent use of nearby Holtville workers foll ow ng Marcos' |ayoff.
Respondent havi ng rai sed a question of fact regarding the reason for Mrcos!
|l ayof f, it was incunbent upon the General (ounsel to produce evi dence
sufficient to resolve the factual issue in favor of the discrimnatee. |t
failed to do so; thus, the allegations of paragraph 8 have not been proved.
General ounsel has failed to prove by a preponderance of the evidence that
but for his 1979 activities Marcos woul d have been retai ned at work when G ew
5was laid off inlate January 1981.

Enri que Castel | anos

The General (ounsel established that Castell anos
particpated in tw or four work stoppages in 1979 anong Inperial Valley
lettuce thinning crews. There is sone di spute regardi ng whether his
supervi sor was aware that Castel |l anos was anmong the first el even workers to
depart on the occasion of the first wal kout, but it is uncontroverted that the
entire crew departed shortly thereafter. The General Gounsel al so presented
testinony that Castellanos® foreman jokingly commented about his wearing a UFW

flag at work. This evidence, coupled wth Respondent's anti-union
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ani nus, sets out the circunstances upon which General Gounsel seeks a finding
that Respondent’'s Qctober 1980 failure to hire Gastel |l anos was di scrimnatory.
The General (ounsel failed to nake a prina faci e case and the
all egations of paragraph 9 nust be dismssed. Mreover, if one were to
concl ude a prina faci e case had been nade, Respondent's evi dence rai ses a
genui ne question of fact as to the reason Castell anos was not hired i n 1980.
He had not attained seniority in the 1979 season. Seniority workers
are hired first. O the occasion on which Castel | anos presented hi nsel f for
work, only seniority workers were working and there renai ned a resi due of
about 20 seniority workers who had priority hiring rights over Castel |l anos.
The evi dence presented by Respondent establishes that its 1980 treatnent of
Castel  anos was consistent with its regular thinning crew hiring practices.
| recoomend the allegations of paragraph 9 be di sm ssed.

Quadal upe Gontreras

General ounsel failed to nake a prina faci e case that
Respondent's failure or refusal to hire Contreras into a nel on nachi ne
harvest crewin 1981 viol ated the Act.

(n several occasions (ntreras spoke out agai nst forenen to her
fell owworkers and had testified as a General Gounsel witness in prior unfair
| abor practice proceedi ngs invol ving Sam Andrews. Wi |l e she has not worked the
Inperial Valley nelon harvest for sone years, she has continued to work,
includi ng during 1981, the nel on and | ettuce thinning seasons. Respondent's

failure to hire her for
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the 1981 Inperial Valley nel on harvest was consistent wth its practices. It
woul d be specul ation to concl ude she was not hired for the nel on harvest
because of her union or protected concerted activities. Speculation is not
sufficient basis for finding an unfair |abor practice.

| recoomend the all egations of paragraph 18 be di sm ssed.

Lettuce Gew No. 5: Inthe 1981 lettuce harvest in Inperial Valley,

Qewb5 consisted primarily of enpl oyees who had engaged in intermttent work
stoppages during the 1979 Bakersfield | ettuce harvest. Respondent's response
to the 1979 stoppages was to repl ace all enpl oyees invol ved. In Sam Andrews'
Sons (1983) 9 ALRB Nb. 24, the Board hel d Respondent's repl acenent of those

workers engaging in partial recurrent work stoppages and Respondent’s
subsequent elimnation of their seniority for engaging i n such conduct did not
violate the Act. Thus, the Gew5 nenbers cane into the 1980-81 | nperial

Val | ey season without any seniority and Respondent was entitled to deal wth
t hem accor di ngl y.

(onsi stent wth Respondent’'s policy Gew5 was the |last forned and
the first laid off. Wile there may have been sone Gew 5 workers hired into
Qew 1, there is no show ng that the nanner of their novenent was inconsi stent
w th Respondent's practice when individual novenent fromone crew to anot her
i s invol ved.

The General Qounsel's position regarding the hiring and |ayoff of
Qew 5 rests upon the concl usi on that Respondent's conduct was retaliation
agai nst earlier protected concerted activity. S nce the conduct allegedy
giving rise to the retaliation was not protected, the premse falls. AS of

t he 1980-81 harvest season,
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Respondent was under no conpul sion to pl ace those termnated for their 1979
Bakersfield activities in a crewother than 5. Its only constraint was to
treat Oewb5 nenbers in a nanner consistent wth its practices. This it did.

| recoomend that the allegations of paragraphs 15 and 16 be
dismssed. M. | NTERFERENCE WTH ACQCESS

Paragraph 11 all eges that Repsondent since August 10, 1981, has
deni ed UFWrepresentatives and striking Sam Andrews enpl oyees reasonabl e
access to its premses for the purpose of communi cating wth non-striking
enpl oyees.

(1) Background

The UFWstruck Respondent's Bakersfield operations in early July
1981. 1 August 20th, the Kern Gounty Superior Gourt issued a prelimnary
i njunction which stated in pertinent part:

Defendant SamAndrews' Sons . . . are prohibited frominterfering
At ev.Sons_enployees. by Ui Ced For m VBrker S or gt g6rs. ~tunch
Break" access s al?/ be txe "sol e access" to Sam %ndrev\s' Sons farns
and it shall be limted to one UFWorgani zer to every fifteen

enpl oyees.

Shortly after the order issued, there was a dispute between the
parties regardi ng the nunber of organizers permtted by the order. David
Mllarino, director of the UPWs Lament field office, interpreted the order as
permtting the union one organizer per group of 15 workers and additi onal
organi zers for every additional 15 workers in that group. The Andrew s
position was that the total number of workers on a given day shoul d be divided
by 15 to obtain the nunber of organi zers permtted access. To illustrate: If

t here
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were a total work force of 150 on a gi ven day, Respondent contended 10 persons
shoul d be al | oned access irrespective of the nunber of groups into which the
work force was divided. The UFWon the other hand contended the one to
fifteen ratio should be applied on a per group of workers basis irrespective
of the total work force on that day. Thus, if the 150 workers were divi ded
into 15 groups of 10 workers each, the UFWcontended it was al |l oned 15

or gani zers.

The parties returned to Superior Court sonetine after August 20
to seek an interpretation of the order. The judge's interpretation
coincided wth that of Andrews.

Initially it was difficult for the union to tell how nany peopl e
shoul d be permtted to take access. They had only rough estinates of the
nunber of peopl e working the 14,000 to 20,000 acres Respondent farns in the
area. The Lhion's difficulties were conpounded by the fact that the work was
prinarily irrigation work which is done in snall groups in a multitude of
areas, and by the fact the cotton crop was at a height which nade it difficult
to ascertain where workers were |ocated. Scouts were sent out each norning to
check the properties to get sone idea of the workers locations. As a neans of
estimating the nunber of workers, a head count was taken at the Andrews' | abor
canp as workers left to go to work; a head count was al so taken at the various
entrances to Respondent's fields.

Mllarino testified that if two people arrived at a | ocation where
the nunber of workers was |ess that 15, one woul d speak to the repl acenent

workers and the other would renain in the car.
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M llarino had no recol |l ection of contacting Andrews to ascertai n how
nany workers were going to be on the job on a particular day. Nor did he have
any real recollection of calling the Respondent's | abor rel ations person
(Robert Garcia) to tell himthe nunber of peopl e who were going to take
access. After saying he didn't renenber nmaking calls for this purpose,
MIlarino testified that he called the conpany daily until the UPWs attor neys
told himdaily notification in the court order did not require calling
Respondent ; thereafter Villarino ceased calling daily and had no recol | ection
of ever calling again for this purpose. He renenbered tal king to Garcia on
one occasion, and Garcia told himthe nunber of workers to be use that day

Garcia testified that during the first week of the strike Mllarino
ei ther phoned or cane by the office each day the UFWtook | unchtine access to
provi de Garcia the nanes of the organi zers who were comng onto the property
that day. On the day after the injunction issued, upon receiving the list,
Garcia told MIlarino that based on the current work force conplinent, the
nunber was too nmany; that it woul d be excessive access if the URWbrought t hat
nany people on. Mllarino responded that he did not care how | interpreted
the order; this was the nunber who were going to take access.lgy Garcia did
not respond. The nunber of organizers MIlarino Iisted was approxi matel y 18.

Two days later Mllarino cane by the office wth a list of the

organi zers going on the property that day. He recited the

. 1e1. This conversation occurred before the order's neani ng was
clarified by the court.
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nanes; when he reached the eighth or ninth nane, Garcia told himthat for that
day, that was the nmaxi numnunber of organizers permtted under the court
order; Mllarino said he didn't care and proceeded to give Garcia two nore
nanes. There was a di scussion regarding the neaning of the court's order wth
Garcia asserting the UPWwas agai n taki ng excessive access. The URWt ook
access that day. Garcia was notified by Andrews' forenen that 20 to 22
organi zers cane onto the property.

August 19, 1981

Macedo, a striking Andrews enpl oyee, was anong those who t ook
access on August 19, 1981.@ He had no know edge of how nany ot hers took
access that day; nor does the record reveal the nunber.

Macedo and Jose Gonzal ez arrived at Held 14 about noon; there
were four workers near the road picking up lines. Macedo approached and
sought to speak to them No other UFWorgani zers were pr esent.@/ Angel
Gonzal es arrived shortly thereafter in his pickup. 164 He tol d Macedo to get
out because he was on private property. Mcedo responded he had a right to
goinand talk to the people. Angel said that didn't nmake any difference

and again tol d

162. Macedo renenbered he took access on the 19th but coul d not
_remanbg_r tge nonth. Angel Gonzal es™ testinony pl aci ng the incident in August
is credited.

_ - 163. Jose onzales did not testify. No explanation was offered for
his failure to do so.

_ 164. Stipulated to be a supervisor wthin the neaning of Labor Code
section 1140.4(j).
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Macedo to get out immediately. Macedo depart ed, 165/ and he and Jose
proceeded to another field about a quarter of a mle awnay.

Follow ng their confrontation, Angel saw Macedo about 10 m nutes
later in another field. Angel was about & half-a-mle away in his pickup.
Before he arrived at their |ocation, Micedo and Jose departed. Angel sawthe
pickup a third time about five mnutes later on a dift roan on the opposite
side of the sane field. As they approached, Angel stopped in the mddl e of
the road. The Mecedo- Gnzal es vehicle made a Uturn and drove off. They nade
no further effort that day to speak to workers.

August 21, 1981

During 1981, G lberto Lopez Mesa was enpl oyed by Respondent as an
irrigator. He participated in the strike which began around July 9, 1981. n
August 21st, he and Arturo Rodriguez visited Andrews field nunber 267 during
the workers' |unch break. 166/ There were three workers eating | unch; Rodri guez
renai ned in the car while Lopez spoke to themfor about ten mnutes, after
whi ch he and Rodriguez went to a site two fields anay to speak to two
additional workers. As they were traveling to the second field, they were

confronted by Angel Avila, the lettuce foreman, who attenpted to run

165. Angel Gonzal es' testinony regarding the incident is somewhat
different. He stated he told Micedo to | eave and that Macedo departed w t hout
responding. This seens unlikely. Mcedo is credited.

As he was driving to the poi nt where he observed Macedo, Angel
contacted Frank Castro, the top forenan, by (B radio to advi se of the
organi zers presence. Castro told himto tell themto there were al ready
enough organi zers on the premses and to tell themto | eave.

166. Rodriguez was a non-enpl oyee URWor gani zer.
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themoff the road.

Thereafter Lopez and Rodri guez proceeded to a second field where
Lopez began talking to two workers. Avila arrived and took pictures of both
organi zers. After taking his pictures and checking their 1.D's, Avila stated
they could not talk to the workers. Lopez continued to do so until he felt
their lunch period was over. Thereafter, he and Rodri guez unsuccessful |y
sought out other workers.

(2) Anal ysis and Goncl usi ons

General Gounsel ' s cl ai ned access denial s are two occasi ons in August
1981 -- the 19th and the 21st.

It is inpossible to ascertain fromthe evidence whet her Respondent's
conduct vis-a-vis Macedo' s access attenpt on August 19th viol ated the Act
because we do not know whet her his access exceeded that all owed by the
Superior Gourt inits TRQ Thus, no finding wll be nade regarding this
i nci dent .

The sane problemis presented with respect to the violation all eged
to have occurred on August 21st. Angel Avila phot ographed URWorgani zers
Lopez and Rodriguez as Lopez spoke to a group of two workers taking their
| unch break; however, Avila took no action to renove them Lopez continued to

speak to the two enpl oyees until he felt their |unch break was conpl et ed. 167

_ 167. The phot ographi ng of Lopez as he spoke to workers viol at ed
section 1153(a). The incident was not alleged as a separate violation of
section 1153(a). The incident was admtted, albeit Avila justified his
conduct by testifying he wanted to have proof that Lopez and his conpani on
}/\er_e armgg trd1e organi zers present that day. Wen non-alleged conduct is fully

itigated an

(Foot not e conti nued----)
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In viewof the daily access taken by the UFWin nunbers ranging up to
20 striking enpl oyees and organi zers, and in viewof the failure of General
Gounsel to establish by a preponderance of the evidence that the interdicted
access was not excess access, | find the two incidents were not violative of
section 1153(a), and | recomnmend the al |l egations of paragraph 11 be di sm ssed.
M1, SRHE LLANCE A\D | MPRESSI ON OF SURVH LLANCE

(1) Summary of Facts
Qct ober 27, 1981

Mllarino directed the 1981 strike in Bakersfield. He personally
took access during the | ettuce harvest on several occasions; his recollection
was that the harvest began on Crtober 26 and that he took access the next day

at approxi mately 10:45 in the norni ng. — 168/

Access was attenpted at that tine
because M |l arino observed the | unch wagons go into the fields, and he saw the
crews stop working. The |unch wagons nove fromcrewto crew and start serving

about 10:30 a.m and finish about 12:30 p.m

(Foot note 167 conti nued—>

establ i shes a statutory violation, finding such conduct to be a separate
violation of the Act is appropri ate notw t hst andi ng t he absence of anendnent

of the conplaint to conformto proof. (D Arrigo Brothers Conpany (1982) 8 ALRB
No. 45, George A Lucas & Sons (1981) 7 ALRB Nb. 47.) Avila testified he
sought to establish a violation of the access agreenent, Lopez was the only
organi zer speaking to workers; therefore Avila s conduct cannot be excused as
seeking to verify a clear and unm st akabl e access viol ati on and was,

therefore, coercive. (Patterson Farns, Inc. (1982) 8 ALRB No. 57; cf. Harry
Carian Sales (1980) 6 ALRB No. 55.) However, it was an isolated event and Is
de m ni nus. Porter Berry Farns (1981) 7 ALRB No. 1.

- 168. Mllarino had previously taken access to Andrews'
properties.
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There were two crews gathered on the service road at the site where
Mllarino cane into the field. Wen he arrived, there were 80-90 workers
gat hered around the | unch wagon eating |unch and tal king anong t hensel ves.
Angel Avila was standing next to the lunch |ine about 15 feet away from
Millarino. 169/

M|l arino approached Avila and told himhe wanted to conduct
uni on busi ness with the wor kers.@/ Avila said that he was not going to | eave
and that he didn't have to Ieave.mj Wil e the two were speaking, the crew was
still onits lunch break. MIlarino spoke to the workers, but when there was
no worker participation or discussion, he departed.

Followng this incident, Mllarino returned to the picket |ine.
Garcia drove by, and MIlarino told himthe forenen were engaging in
surveill ance of the workers while the union was attenpting to neet with them
and conduct union business. He told Garcia the lawrequired that forenen
renove thenselves. Mllarino said he wanted Garcia to nmake sure this didn't
happen again. Garcia replied that the forenen didn't have to | eave because

they had a job

o 169. Angel Avila was the Gew 1 foreman and admttedl y a supervi sor
w thin the neaning of the Act.

170. Mllarino conceded that a foreman custonarily eats with his
crew  Avila admts he told MIlarino he didn't have to | eave because he was
eati ng.

171. It is uncontested that Avila did not leave. He testified he
told MIlarino he woul d | eave when he finished eating and that he did so. The
conflict between Villarino's and Avila' s testinony on this point is
i nsi gni ficant.
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to do and were present in the normal course of their duti es.@

Qctober 30, 1981

h ctober 30, MiIlarino visited the sane | ocation during the | unch
break. Sone workers were serving thensel ves; other had begun eating al ong
side the road or at the edge of the fields. There were approxinately three
crews totalling 120 workers in the area. M larino was acconpani ed by three
other UFWrepresentativs. Initially, the four were together; but they split up
when the crews began returning to their respective fields. The purpose of the
access was to elect a representative to the negotiating conmttee and to
invite the workers to a general neeting.

Wien the UFWrepresentatives arrived at the start of the I unch
period, the foll ow ng supervisors were seated anong the workers eating their
| unch: Rafael Ranos, Angel Avila, Phillipe Qozco, Ranon Her nandez, Teddy
Rodriguez and Bill Mllanmore. During the 20 mnute | unch period, worker
interaction wth Millarino was mninmal. Wen the workers finished eating, one
crew wal ked into the mddl e of the field where the stitcher truck was | ocat ed.
The other crews went to their respect work sites. Mllarino and Ramrez
wal ked wth Gew No. 2; Alvarez and another representative went to Gew No. 1.

Millarino followed OGew 2 into the field to speak to the workers

whil e they were anay fromthe forenen who had rerai ned in

172. Garcia testified he told MIlarino he coul d nove the workers to
another point inthe fieldtotalk tothem Mllarino denies Garcia nade such
a statenent. S nce one of Respondent's forenen is admtted to have said the
sane thing to MlIlarino, Garcia' s testinony is credited on this point.
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the vicinity of the lunch wagon. About 10 mnutes renai ned of the |unch
break. Wen they got to the general work area, the workers sat down, and
Millarino began to talk wth them Qozco and Hernandez arrived and sat anong
the 20 or so workers to whomM || ari no was speaki ng.1—73/ Millarino rem nded
themthat the law said he had a right to conduct union business in private
wth the workers and asked themto | eave until work started. G ozco responded
that there is no el ection and no negotiations and we are not | eavi ng.
Initially GQozco was seated, but during the course of speaking to Millarino he
stood up. Mllarino said he would have to file a charge. Qozco replied, if
you want to file a charge, file a charge. Mllarino departed. During the
course of the interchange, MIlarino told the workers that G ozco was
violating the law and would go to jail if he violated the court order.

Novenber 13, 1981

Novenber 13th was the next occasi on when M| larino personal |y took
access. Acconpani ed by Roberto Hores, MiIlarino sought to speak to 30-35
workers in the Qozco crew at approxi mately 11: 00 a.m As he approached, he
saw Qozco sitting among the workers. He asked Qozco to pl ease | eave so he
coul d conduct union busines. Qozco told himto take the workers sonewhere
else if he wshed to talk to them

M llarino and the crew nenbers noved to anot her | ocation;

173. There was another UFWrepresentative present but Millarino
was the only one who spoke.
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QG ozco did not follow@

Novenber 16, 1981

h Novenber 16, about 11:00 a.m Ml arino, acconpani ed by Javier
Ramrez, went to Santiago Ranch to speak to Ranos' crew Wen they arrived,
there were three supervi sors anong the workers at the edge of the fields.
Sone of the crewwere still working; sone had stopped. The | unch wagon was
noving to another part of the field. M Ilarino and anot her representative
distributed leaflets in the presence of Respondent’'s forenen who |istened to
what Mllarino and others were saying. Mllarino asked Ranos and the ot her
forenen to | eave. 15 He got no response. W en he finished distributing
leaflets, MIlarino went to visit another crewin an adjacent field. As he
arrived, Rafael Ranos left his crewand cane to where Avila' s crew was
eating. 176/

Wien M Ilarino got to Avila' s crew he approached the | oaders. As he
was tal king to the | oaders, he overheard Ranps, who was on the opposite side
of the truck, say that the union was good, but it was better to have a job.

M|l arino departed.

174. QGozco's version of this incident is substantially the same as
Mllarino's. It differs slightly in that Qozco places the events at the edge
of the field where work was to commence at a poi nt when three or four mnutes
remai ned on the lunch break. It differs alsoin the Qozco attributes
M Ilarino as sayi nﬁ he was going to put Qozco in jail and that O ozco woul d
lend his wife to the bosses.

~175. Respondent w tness John Heraz testified that _ _
Mllarino did not ask Qozco or the other forenen present to |eave. Snce it
isunlikely that Villarino would fail to do so, Heraz is not credited.

176. Ranos is also an admtted statutory supervisor.
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Novenber 19, 1981

n Novenber 19th, Mllarino took access to Avila's crewduring their
| unch break. He was acconpani ed by Avelino de |a Torre. SLORVIY ari no passed
out leaflets containing information regarding an ALO decision on bad faith
bargai ning and the effects of the nake whol e renedy and its neaning in terns
of noney. He also tal ked about electing a negotiator. Angel Avila was
present on the outskirts of the group. Mllarino asked himand hi s assi stant
foreman (Franci sco Anaya) to leave. Avila said he wasn't going to | eave
because this was where he nornal |y worked. The workers had not yet returned

to work followng lunch. They were sitting on boxes reading the Ieaflets.@/

Wien Avila said he wouldn't |leave, Ml arino responded that

was the reason that there are so nany problens in the fields, because of the

" Cabr ones. w179/ Avila didn't respond. Hs assistant, Amaya, stood up; he had a
| ettuce knife in his hand; he rushed toward Ml arino and then stopped about
15 feet before reaching him Mllarino told the workers, "They are angry
because it's the truth." Avila saidit's tine to go back to work; Mllarino

and de | a Torre depart ed.

177. Dela Torre did not testify.

178. Avila testified the crewwas ready to start worki ng when
Mllarino arrived. Sone had comrenced working, but Avila says he told themto
stop until all workers were ready to begin. Amaya testified the crew was
already to work when MIlarino arrived. Anaya is not credited; juxtaposed to
that of Avila and Mllarino, it is inplausible.

179. Mllarino transl ated "CGabrones" as Gd damm f or enen.
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Avila testified he told MIlarino it was too late to talk to the crew
and told himto leave. However, MIlarino continued to talk to the crew
telling themthat he was tired of the damm-ass forenen who were |istening;
that the forenen were a bunch of sons of bitches and that he was going to
break the conpany. Avila further testified that Millarino was so of fensi ve
that assistant forenman Anaya approached hi mand asked why Millarino was so
offensive. As is customary Araya had a | ettuce knife on his person and inits
hol ster. Avila denied that Anaya brandi shed the knife or otherw se threatened
M1l arino.

Amaya admtted having the | ettuce harvest knife on his person but
denied he removed it fromhis waist while talking to Mllarino. He testified
he asked why Mllarino was talking to themin that natter, telling hi mthat
they (Avila and Araya) had never bot hered hi m 18

Because the | ettuce harvest was w nding down, this was the |ast
occasi on on which Mllarino took access. As he recalled, the |ettuce harvest
ended on Novenber 23.

(2) Anal ysis and Goncl usi ons

An enpl oyer does not engage in unlawful surveillance when its
supervi sor is present at an unschedul ed union neeting in a common |iving area
at the enpl oyer's canp even though asked to | eave, under circunstances in

whi ch the supervisor has as nuch ri ght

180. Both Avila and Araya concede that M|l arino spoke disparingly
of themand to thembefore the workers. In that context it is unlikely that
Araya nmade the tenperate response to which he testified. | credit Millarino's
version of events and find that Amaya approached at a distance of 15 feet from
hi m brandi shing a knife.
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as the workers to be in the area.@ Here, the evidence is that

supervi sory personnel custonarily ate lunch wth their crew There is no
evidence that Mllarino s | unch appearance at any particul ar crew was
preschedul ed, either as to day or crew Nor is there any contention the
foreman's practice of eating wth his crewis inherently violative of section
1153(a). The basics of the fact situation in Caratan and the fact situation
inthe instant case are not distinguishable. In each, a statutory supervi sor
was present at a | ocation where he had a right to be and declined to | eave
upon request when uni on organi zers sought to conduct an unschedul ed free-tine
neeting. If anything, the facts here are stronger for finding no violation
than in Caratan. In the instant case, Mllarino was able to nove the workers
away fromthe supervisor and go on wth his neeting. In Caratan, there was no
other place to hold the neeting. Avila' s conduct on Qctober 27th did not
viol ate section 1153(a).

During MIlarino' s lunch tine access of ctober 30, 1981, Gew 2
nenbers, followed by Millarino, departed fromthe general eating area
popul ated that day by several supervisors and nenbers of other crews in order
to neet wth himduring what renai ned of the |unch break. Two supervisors
arrived and sat down anong the workers and declined to | eave. Their conduct
viol ated Labor C(ode section 1153(a). Their presence cannot be excused eit her
on the ground they had a right to be there or that they did not intend to

interfere wth the interaction between Mllarino and the crew nenbers. The

181. M Caratan, Inc. (1979) 5 ALRB No. 16.
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facts do not establish any right in the supervisor to foll ow his enpl oyees and
i ntrude upon their union neeting held during free tine, particularly in a
situation in which they nade a deliberate effort to | eave his presence.
Mbreover, the supervisor's intent is irrelevant. The test is whether his
conduct coul d reasonabl y be percei ved by the workers as an incursion upon
their right to coomunciate wth the UPNrepresentative. dearly the action of
Q ozco and Hernandez coul d be expected to be so perceived. Their action

viol ated section 1153( a).1—82/

The only other incident which nerits di scussion occurred on Novenber
19, 1981. Wile Avila and Ayala were initially engaged i n pernmssibl e
surveillance, i.e., they had a right to be present, Ayal a engaged i n conduct
viol ative of section 1153(a) when he brandi shed a | ettuce knife in response to
what he perceived to be disparaging renarks. H's response was i nappropri ate
under the circunstances; his abortive physical attack on M Il arino can be
expected to have had a chilling effect upon the wllingness of their workers
present to exercise their section 1152 rights.

To summari ze: Except as discussed above | find the General Counsel
has not proved the surveillance allegations in the conplaint; therefore |
shal | recormend that the al |l egati ons of paragraphs 13 and 14 be di sm ssed.
Wth respect to paragraph 12, the evidence establish unl awful surveillance on
Qctober 30; and as noted the evidence established an unal | eged but fully

litigated viol ation of section 1153(a) on Novenber 19.

182. E &J. Gdlo Wnery, Inc. (1981) 7 ALRB Nb. 10; Merzoi an
Bros., et al. (1977) 3 ALRB No. 52.
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M. THE REMEDY

Havi ng found that Respondent San Andrews' Sons failed and refused to
bargain in good faith in violation of section 1155.2(a) and sections 1153(a)
and (e) of the Act, | shall, pursuant to the provisions of section 1160. 3,
recommend t hat Respondent be ordered to neet with the UFW upon request; to
bargain in good faith; and in particular to refrain fromunilaterally changi ng
enpl oyees' wages or working conditions and fromfailing and refusing to
furnish information rel evant to coll ective bargai ning as requested by the URW
to nake whol e those enpl oyees not hired during the 1980 I nperial Valley nel on
harvest as a result of Respondent's discrimnatorily notivated decision not to
have a nelon crop in Inperial Valley in 1980;1—83/ and to make whole its
agricultural enpl oyees for the | oss of wages and ot her economc benefits they
incurred as a result of Respondent's unlawful conduct plus interest thereon,
conputed i n accordance with the Board's Decision and Oder in Lu-Bte Farns,
Inc. (1982) 8 ALRB No. 55.

Because Respondent nanifested a continuing pattern of illicit
conduct, | shall recommend that the nmake-whol e renedy commence Decenber 28,
1978, the date upon whi ch Respondent engaged in conduct which, in view of the
totality of the circunstances, first constituted an unlawful failure and

refusal to bargain in good faith, Q P. Mirrphy (1979) 5 ALRB No. 63, and

continue until such tine as Respondent commences to bargain in good faith wth
the UFW

183. Respondent had no 1982 nelon crop in Inperial Valley. The
reasons for that decision were not litigated in this proceedi ng.
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and thereafter bargains to contract or inpasse.

The conpl ai nt seeks an order requiring that Respondent reinburse the
UFWTfor expenses incurred in negotiations. No argunent in support of such
renedy was set forth either in General Qounsel's or Charging Party's briefs.
Wi | e Respondent has been found to have viol ated section 1153(a) and section
1153(e) of the Act, its conduct during the course of negotiations was not so
outrageous or frivolous as to warrant the inposition of the UFWs costs of
negotiation as a renedy, particularly is this true in viewof the manner in
whi ch the UFWconducted itsel f during the course of negotiations. | shall not
recommend this renedy.

| shall recommend 'di smssal of the conplaint wth respect to all
al l egations thereof in which the Respondent has been found not to have
violated the Act.

Lpon the entire record, the findings of fact and
conclusions of law set forth above, | issue the follow ng:

RECOMMENDED CRDER
By authority of Labor Gode section 1160.3, Respondent, Sam Andrews'

Sons, its officers, agents, successors, and assigns, shall:

1. GCease and desi st from

(a) Failing or refusing to bargain collectively in good faith wth
the Lhited FarmWrkers of Anerica, AFL-AQ O (URW, the certified collective
bargai ning representative of its agricultural enpl oyees.

(b) Failing or refusing to provide to the UFW at its request,
information rel evant to col |l ective bargai ni ng.

(c) Making crop decisions for other than busi ness reasons
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and having as an object retaliation for engaging i n union or protected
concerted activities.

(d) Instituting unilateral changes wth respect to its enpl oyees'
wages W thout first notifying the UFWand affording the UFW as the certified
col | ective bargai ning representative of Respondent's agricultural enpl oyees, a
reasonabl e opportunity to neet and bargain with Respondent as to such proposed
changes.

(e) Engaging in surveillance of union organizers and workers during
| unch break union neetings or creating the inpression it is engaged in such
survei | | ance.

(f) Inany like or related nanner interfering with, restraining, or
coercing any agricultural enpl oyee in the exercise of the rights guaranteed by
section 1152 of the Agricultural Labor Relations Act (Act).

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) Rescind, upon request of the UFW the certified bargai ni ng
representative of Respondent's agricultural enpl oyees, the wage i ncreases
given in June 1980, Cctober 1980, and Septenber 1981.

(b) Won request, neet and bargain coll ectively in good faith wth
the UFW as the exclusive certified collective bargai ning representative of
its agricultural enpl oyees, and if agreenent is reached, enbody such agreenent
in a signed contract.

(c) Mike whole its agricultural enployees for all |osses of pay
and other economc |osses they have suffered as a result of Respondent's

refusal to bargain and by its failure to bargain in
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good faith for the period fromDecenber 28, 1978, and thereafter until such
tine as Respondent commences good faith bargai ning wth the UFWwhi ch | eads
to a contract or a bona fide inpasse; such anounts to be conputed in
accordance wth the Board's Decision and Qder in Lu-BEte Farns,Inc.

(1982) 8 ALRB Nb. 55.

(d) Make whole all agricultural enployees who |ost work as a
result of Respondent’'s decision to discontinue its 1980 cantal oupe crop for
all economc |osses suffered by them such anounts to be conputed in
accordance wth Board precedent, plus interest thereon, conputed in

accordance with the Board s Decision and Oder in Lu-Bte Farns, Inc. (1982)

8 ALRB Nb. 55 for the period fromten days after the date of issuance of this
Decision and O der until: (1) the date Respondent reaches an agreenent wth
the UPWregarding its decision; or (2) the date Respondent and the URWreach
a bona fide inpasse; or (3) the failure of the UFWto request bargai ni ng about
the decision wthin ten days after the date of issuance of this Qder or to
commence negotiations wthin five days after Respondent's notice to the URWof
its desire to so bargain; or (4) the subsequent failure of the UPWto neet
and bargain in good faith wth Respondent about the natter.

(e) Preserve and, upon request, nake available to this Board and
Its agents, for examnation, photocopying, and ot herw se copying, all payroll
records, social security paynent records rel evant and necessary to a
determnation, by the Regional Drector, of the mnakewhol e period and the
anounts of nakewhol e and interest due under the terras of this Qder.

(f) Sgnthe Notice to Agricultural Enpl oyees attached

- 199-



hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(g0 Provide a copy of the attached Notice, in all
appropriate | anguages, to each enpl oyee hired by Respondent during the twel ve
nonth period follow ng the date of issuance of this Gder.

(h) Ml copies of the attached Notice, in all appropriate
| anguages, within 30 days after the date of issuance of this Recormended
Qder, to all agricultural enployees enpl oyed by Respondent at any tine
subsequent to Decenber 2B, 1978 until such tine as Respondent commences good
faith bargaining wth the ur,7 which leads to a contract or a bona fide
| npasse.

(i) Post copies of the attached Notice, in all appropriate
| anguages, in conspi cuous places on its property for 60 days, the period(s)
and pl ace(s) of posting to be determned by the Regional Drector, and
exerci se due care to replace any Notice which has been al tered, defaced,
covered or renoved.

(j) Arrange for a representative of Respondent or a Board agent to
distribute and read the attached Notice, in all appropriate | anguages, to all
of its agricultural enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Cirector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees may have
concerning the Notice or their rights under the Act. The Regional DO rector
shal| determne a reasonabl e rate of conpensation to be pai d by Respondent to

al |
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nonhourly wage enployees in order to conpensate themfor tinme |ost at
this reading and during the question-and-answer peri od.

(k) MNotify the Regional Drector in witing, wthin 30 days after
the date of issuance of this Qder, of the steps Respondent has taken to
conply wthits terns, and continue to report periodically thereafter, at the
Regional DOrector's request, until full conpliance is achieved.

DATED  July 29, 1983

o

ROBERT [EPRON
Admni strative Law Judge
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the 'H Gentro Regional Ofice,
the General Gounsel of the Agricultural Labor Relations Board (Board) issued a
conpl ai nt whi ch all eged that we have violated the law After a hearing at

whi ch each side had an opportunity to present evidence, the Board found t hat
we did violate the law by unilateral |y changi ng our enpl oyees' wages w t hout
notifying or offering the Uhited FarmVrkers of Averica, AFL-QO (WFW a
change to bargain, by refusing tojprovide bargaining infornation to the UFW
by di scontinuing our 1980 _Irrﬁerl al Valley cantal oupe operation in retaliation
for worker's exercise of r!P ts granted by section 1152 of the Act; and by
engagi ng i n unl anf ul surveillance of enpl oyees and UFWorgani zers. The Board
has told us to post and publish this Notice. Ve wll do what the Board has
ordered us to do.

V¢ al so want to tell ?/ou that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in CGalifornia these rights:

To organi ze your sel ves;
To form join, or heIF uni ons?
To vote in secret ballot election to decide whether you want a union to
represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees and
certified by the Board,;
5. Todact together wth other workers to hel p and protect one anot her;
an
6. To decide not to do any of these things.

A~ wbhpE

Because it is true that you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VE WLL, on request, provide information rel evant to coll ective bargai ni ng
to the UFW

VEE WLL NOT nake any chanﬁe i n your wages or working conditions
w htout first notifying the UAWand gi ving thema change to bargai n
on your behal f about the proposed changes.

VE WLL in the future bargain in good faith wth the UPWwith the intent and
purpose of reaching an agreenent. In addition, we wll reinburse all workers
who were enpl oyed at any tine during the period fromDecenber 28, 1978, to the
date we began to bargain in good faith for a contract for all |osses of pay
and ot her economc | osses they have sustained as the result of our refusal to
bargain wth the UFWplus interest.



VEE WLL NOT elimnate the production of any crops except for business reasons,
and-we Wil not fail or refuse to bargain with the UFWregarding the effects
of such a deci sion upon bargai ning unit nenbers.

SAM ANDREVWS SONS

By: (Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this Noti ce,
you may contact any office of the Agricultural Labor Rel ations Board. (he
office is located at 319 Wternan Avenue, B GCentro, Galifornia 92243. The

t el ephone nunber is (714) 353-2130.

This is an official Notice of the Agricul tural Labor Relations Board, an
agency of the Sate of California.

DO NOI REMOVE R MUTT LATE
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