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Charging Party.

DEQ S ON AND CRDER
O February 3, 1984, Admnistrative Law Judge (ALJ) Janes

V@l pman i ssued the attached Decision in this natter. Thereafter,
Respondent tinely filed exceptions to the ALJ's Decision, and a brief in
support thereof, and General Counsel filed a brief in response to
Respondent ' s except i ons.

Pursuant to the provisions of Labor Gode section 1146,1] t he
Agricultural Labor Relations Board (Board) has del egated its authority in
this matter to a three-nenber panel.

The Board has considered the record and the ALJ's Deci sion
inlight of the exceptions and briefs of the parties and has decided to

affirmthe ALJ's rulings, findings and concl usi onsgl and to adopt

v Al section references herein are to the Galiforni a Labor Gode unl ess
ot herw se speci fi ed.

2 Ve find sufficient precedents of this Board upon which to rest

our Decision herein (i.e., Gal. Admin. Qode, tit. 8, 8§ 20230, 20232; John
Gardoni (1982) 8 ALRB Nb. 62). V¢ also take into consideration certain
authorities of the National Labor Rel ations

(fn. 2 cont. on p. 2



hi s proposed Crder,g’/ as nodifi ed. 4
GROER
By authority of Labor Code section 1160.3, the Agricultural
Labor Rel ations Board (Board) hereby orders that Respondent Lu-Ete

Farns, Inc., its officers, agents, successors, and assigns, shall:

1. Gease and desist from
(a) Dscrimnatorily discharging or suspendi ng
agricul tural enpl oyees because of their participation in protected
concerted and union activities and/or their participation in Board
pr ocesses.
(b) Inany like or related manner interfering wth,
restraining, or coercing any agricul tural enpl oyee in the exercise of

the rights guaranteed by section 1152 of the Agricul tural Labor

(fn. 2 cont.)

Board (NLRB) which we find persuasive. (See, e.g., Q R Cooper & Son
1976) 225 NLRB 1235 [92 LRRM 14-32]; Sullivan Magee & Sullivan, |Inc.
1977) 229 NLRB 543 [96 LRRM 1489]; Sherwood Goal Go. (1980) 252 NLRB 4-97
105 LRRV 1354] ; Gal esburg Qonstruction Co. (1981) 259 NLRB 722 [109 LRRM
1009].) Moreover, we observe that the conpl aint contai ned explicit
| anguage apprising Respondent of its obligation to tinely file an answer
as wel | as the consequences for failure to so conply. Respondent herein
is not a stranger to the proceedings of this Board. (Lu-Hte Farns, Inc.
51 %9?2) 8 ALRB No. 55; Admral Packing Conpany, et al (1981) 7 ALRB No.

y A though the overall context of paragraph 10 of the conplaint is no
| onger valid, the substantive allegations of the operative provisions of
the conpl ai nt contenpl at e i ndependent viol ations of the Agricul tural Labor
Rel ati ons Act which do not depend for their unlawful character on the
facts asserted in the af orenentioned paragraph.

4 In section (e) of our Oder, we have provided for the Notice to
be mailed to al|l enpl oyees enpl oyed during the year after January 1, 1983,
and have therefore |imted the nmailing period recormended by the ALJ.
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Rel ations Act (Act).
2. Take the followng affirmative actions which are

deened necessary to effectuate the policies of the Act:

(a) dfer to Felipe Mran, Francisco Mran, Pablo
Val enzuel a, Marcos Val enzuel a, Qustavo Millareal and Rodol fo Garcia
imedi ate and full reinstatenent to their forner -or substantially
equi val ent positions, wthout prejudice totheir seniority or other
enpl oynent rights or privil eges.

(b) Make whol e Felipe Mran, Francisco Mran, Pablo
Val enzuel a, Marcos Val enzuel a, Qustavo Millareal, Rodol fo Garcia and those

addi tional individual s naned in Attachnent "A' for all |osses of pay and
ot her economc | osses they suffered as a result of their di scharges and
suspensi ons, such anounts to be conputed in accordance wth established
Board precedents, plus interest thereon, conputed in accordance wth our

Decision and Oder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nmake available to this
Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Orector, of the backpay
period and the amounts of backpay and interest due under the terns of this
Q der.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for

the purposes set forth hereinafter.

11 ARB Nb. 4



(e) Ml copies of the attached Notice, in all
appropriate |languages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period fromJanuary 1, 1983 to January 1, 1984.

(f) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days,
the period(s) and pl aces(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Notice whi ch has been
altered, defaced, covered or renoved.

(g Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property at tine(s) and pl ace(s) to be determned by the Regi onal
Orector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to
answer any questions the enpl oyees nmay have concerning the Notice or
their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to all nonhourly
wage enpl oyees in order to conpensate themfor tine lost at this readi ng
and during the question-and-answer peri od.

(h) Notify the Regional Orector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply wth its terns, and continue to
TITTTEETTTTTT T
I
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report periodically thereafter, at the Regi onal
full conpliance is achi eved.
Dated: March 1, 1985

JYRL JAMES- MASSENGALE, Chai r per son

JEROME R WALD E Menber

PATR KW HENN NG Menber

11 ARB Nb. 4 5.
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©CONOITRWNE

CGREWA

Fernando Trej o

Fel i pe Moran

Jose (pe. Qutierrez
Cesar Canpos

Hect or Canal es
Marco G Val enzuel a
Qustavo M| areal
Ranon S. Sal saneda
M ctor P neda
Gerardo Vega

Luci o Gonzal ez
Ruben Franco

Raf ael Panel a

Sal vador Vargas G
Rosendo Vel asquez
Lino Ramrez
Seferino Monti el
Juan Rodri guez
Jose G Daz

R cardo Al varez
Amadeo Lopez
Franci sco Gal i ndo
Feliz Reyez

Pabl o Maci as
Socorro Mendi bel
Enri qgue Gnzal ez

| sidro Ji nenez
Juan Mral es
Margarito Her nandez
Raf ael Carri zosa
R cardo Lepe

Juan Pabl o Lepe
Jose T. Riiz
Antoni o Gontreras
Alberto Rvera

| gnaci o Gonzal ez
Jose Garcia S
Qustavo Garcia S
Arturo P zeno

Luis Ruiz

Santi ago Ganez

A fredo Querrero
Jorge Ferrer

Franci sco G aci a
Mar cos Acevedo
Jesus Madonado
Rogelio R Herrero
Carl os Rodri guez
Eduar do Bur gos
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ATTACHMENT " A’
B A AD B

50.
Sl
52.
53.
o4,
55.

OCONOTTAWNE

Fel i sendo Nqj ar
Pedro Naranj o
Benj am n Lopez
Robert M| er
Fel i pe Montante
Benj am n Gacuan

GREWB

drgio Martinez
Benj amn M ceno
Jesus Car nona

Raul Recendi s

Jose d sneros
Pablo Alatorre
Franci sco Qutierrez
Manuel J. S lva
Jose Gruz Beserra
Serjio Qzuna

Antoni 0 Ranj el

Raul Avil a

Mar cos Acevedo
Jane A Perez
Gisanto Arnenta
A fonso Burr uel
Rene Duarte

Manuel Zabrera
Arturo Parra

Jose Zanor a

Hector Garci a

M ctor Vargas
Jesus Robl es V.
Jesus M Chavez
Jesus Torres

| gnaci o Gonzal ez

| gnaci o Bernal
Teodol 0 Yanez

Davi d Adans

Raul Taf oya
Ernesto Zaval a
Franci sco Moran
Hiceo Alams

Lus Ruiz

MIton Charl es
Robert Ml er
Bverett Bedford Jr.
CGarlos Ruiz

Marco A Val enzuel a
Jose (pe. Qutierrez



NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro Regi onal
Gfice, the General (ounsel of the Agricultural Labor Relations Board
(Board) issued a conplaint which alleged that we, Lu-Bte Farns, Inc., had
violated the | aw e Board found that, we did violate the | aw by
suspendi ng and/ or di schargi ng enpl oyees Feli pe Mbran, Franci sco Mran,

Pabl o Val enzuel a, Marcos Val enzuel a, Qustavo M |lareal and Rodol fo Garci a
for their participation in protected concerted activities or their

i nvol venent in Board processes. The Board al so found that we viol ated the
| aw by suspendi ng nenbers of Gew A and G ew B because of their
participation in protected concerted activities. The Board has told us to
8ost and publish this Notice. V¢ wll do what the Board has ordered us to
o.

V¢ also want to tell you that the Agricul tural Labor Relations Act (Act)
i's ﬁ law that gives you and all other farmworkers in Glifornia these
rights:

To organi ze your sel ves;
To form join, or hel p unions;
To vote in a secret ballot el ection to deci de whether you want a uni on
to represent you;
To bargain with your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees and
certified by the Board,
5. To act together wth other, workers to hel p and protect one
anot her; and
6. To decide not to do any of these things.

H» whpE

Because it is true that you have these rights, we promse that:

VEE WLL NOT di scharge or suspend, or in any other way discrimnate

agai nst, any agricultural enpl oyee because of his or her union activities,
protected concerted activities, or because he or she seeks to utilize the
procedures established by the Act.

VE WLL reinstate Fel i pe Mran, Franci sco Mran, Pabl o Val enzuel a, Marcos
Val enzuel a, Qustavo Millareal and Rodol fo Garcia to their forner or
substantially equival ent position, wthout |oss of seniority or other
privileges, and VE WLL rei nburse themfor any pay or other noney they
lost as a result of their suspensions and di scharges, plus interest.

VEE WLL al so reinburse the nenbers of Gew A and O ew B who were suspended
on February 21, 1983, for engaging in protected concerted activities for
any pay or other noney they lost as a result of their suspension.

Dat ed: LU ETTE FARVG, | NC

Representati ve Titlhe

11 ARB Nb. 4



If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 319 Witernan Avenue, H Centro,
Galifornia, 92243. The tel ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO NOT ReEMOVE CR MUTI LATE

11 ARB Nb. 4



CASE SUMVARY

11 ARB No. 4

Lu-Bte Farnms, |Inc. Case Nos. 83-CE 14- EC
(UAWY et al
AL DEQS ON

Finding that the Errr)I o%/_er-Respondent had not established good cause for
its farllure totinely file answers to either of two cor‘rral aints, the
Admni strative Law Judge (ALJ) invoked the rule that allegations in a
conplaint wll be deened to be true unless specifically denied or
explained in an answer. (n that basis, he granted the Mtions filed b
the Lhited FarmVWrkers of Awverica, AFL-A O (Lhion) and General Gounse
for Summary (Default) Judgnent .

BOARD DEAQ S ON

The Board affirned the ALJ's Decision. Accordingly, the allegations in
the conpl ai nt, which now constitute findings of fact and concl usi ons of
law, establish that in early 1983, Respondent di scharged si x enpl oyees
because of their Union or other protected activities and/or particlpation
in the Board s processes and, in addition, suspended for one day the
nenbers of two entire crews in retaliation for their having requested
time-and-a-hal f for holiday pay, a protected concerted activity.
Respondent was ordered to relnstate the di schar ged enpl oyees w t h backpay
and to conpensate the crews for the period of their unlawf ul suspension.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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STATEMENT GF THE CASE

nh ctober 25, 1983, before the assignnent of prehearing and
hearing dates in this nmatter, the Lhited FarmVWrkers (UFW filed a
Mtion to Make Al egations of Gonplaint True and a Mbtion for Sunmary
Judgnent. (Board Ex. 9.) Both notions were based on the failure of
Respondent to answer either the original or consolidated conplaint.
(Board Exs. 6 & 8.) Thereafter, the UFWTfil ed suppl enental points and
authorities in support of its notions. (Board Ex. 11.) The General
Qounsel also filed its support for the notions, including points and
authorities and certain docunents. (Board Ex. 10)

The Executive Secretary noticed the notions for hearing on
January 17, 1984, and directed Respondent to submt its witten response
by January 6, 1984. (Board Ex. 12.) The response was filed (Board Ex.
13); and, on the day before the hearing, Respondent filed a further
oppositon to the notions, a proposed answer, and a declaration fromthe
owner of the conpany. (Board Ex. 14; Resp. Ex. 4.) n the day of the
hearing, the General (ounsel filed a response to the opposition. (Board
Ex. 15.) A parties appeared at the hearing evi dence was present ed,
and additional argunent was heard.

This ruling and decision is based on the entire record of the
proceedi ng, including the testinony and exhi bits recei ved and the
argunents and contentions presented both before and during the heari ng.

| SSUES

The notions raise two issues: (1) were the original and the

consol i dated conpl ai nt properly served on the Respondent,



and (2), if so, has Respondent established good cause for its

failure to file tinely answers?

FIND NGS GF FACT AND GONCLUSI ONS OF LAW

. SERM CE

Fndings. The follow ng facts are undi sput ed:

1. The original Conplaint was sent by certified nail to Lu-
Bte Farns at its correct address: P.Q Box 865 Hbltville, Gilifornia
92250, but was returned unclai ned on June 6, 1983. (Board Ex. 6 & 10(A);
TR 4-6.)

2. 1 June 14, 1983, the Conpl ai nt was hand del i vered by Board
Agent Mke Castro to the principal place of business of the Respondent
| ocated at 536 AQive Avenue, Holtville, Galifornia. (Board Ex. 10(B);

TR 4.)

3. The Gonsolidated Conpl ai nt was sent to Respondent by
certified mail on August 30, 1983, at the above post office box; and, at
the sane tine, Board Agent Enrique Gastel umhand delivered a copy to the
above street address. (Board Exs. 8 & 10(Q; TR 4.)

4. n Septenber 9, 1983, the (onsolidated GConpl ai nt sent by
certified mail was returned unclained. (Board Ex. 10 (D; TR 5.)

(oncl usi ons.  Respondent contends that the services of the

conplaints were invalid because the H Centro Regional Drector failed
to serve either the attorneys who had been representing Lu-Ete or the
lay representative who was then representing the conpany. As authority,

Respondent relies on section 20430(b) of the Regul ati ons.



Section 20430 is not applicable to conplaints. The nanner of
their service is set forth in section 20400. That section provides for
service on "the persons required to be served' in person, or by
regi stered or certified nail, or by delivery to the principal place of
busi ness. The Statute, in section 1160.2, nanes "the person agai nst
whom |[the] charge was nade" as the only person required to be served
wth a copy of the conplaint. The Regul ations, in section 20221,
regui re service on both the respondent and the charging party, but on no
one el se.

The failure to serve a respresentative of the respondent does
not, therefore, invalidate the services. y
1. GO CABE FCR FALING TO H LE Tl MELY ANSVWERS.

A respondent who has been properly served has 10 days to answer
or otherw se respond. (Regul ations, section 20230.) Here, no answer
was submtted prior tothe filing of the notions. (TR 6.) The answer
that was submtted the day before the hearing cane seven nonths after
service of the original conplaint and four and one-hal f nonths after
service of the consolidated conplaint. A no tine did Respondent seek
an extension of the tine limts set forth in the Regulations. (TR 6.)

Section 20232 of the Regul ations provides: "Any allegation

1. Inviewof the fact that both the original and the
consol i dat ed conpl ai nts were served by | eavi ng copi es at Respondent's
principal place of business, there is no need to discuss the contention
that the Regional Drector was both aware and bound by Respondent's
policy of refusing to accept certified nail. (See Lu-Bte Farns, Inc.
(1982) 8 ALRB Nbo. 55, pp. 4-5, AJ Dec pp. 7-11.)



not deni ed shall be considered admtted.” The Notice of Hearing served
on Respondent warned: "Uhl ess respondent does [file a tinely answer],
all allegations in the Conplaint shall be deened to be true and nay be
so found by the Board." (Board Exs. 6 & 8.)

Before the Board will accept a | ate answer, the respondent
nust establish good cause for its failure to abide the tine limts

establ i shed in section 20230. (John Gardoni (1982) 8 ALRB No. 62.)

Respondent asserts good cause and offers several factual justifications

for its failure to answer on ti mia.—Z

1. Reliance on forner counsel. |In previous ALRB

proceedi ngs Respondent was represented by attorneys Sarah VWl fe and
Larry Dawson of the firmDressier, Qiesenbery, Laws and Barsaman. This
representation was provided through Respondent’s nenbership in Vstern
Gowers Association (W&). (TR 7-8.) However, in March 1983, Wl fe
and Dawson wote a letter to the Executive Secretary of the ALRB, wth a
copy to Respondent, to advise that their firmcoul d no | onger represent
Lu-Ete because its nenbership in WEA had been termnated for failure to
pay required fees. (G C Ex. 1.) The letter is clear and to the

point; it specifically nentions the

2. In support of its show ng, Respondent presented a
decl aration under penalty of perjury fromB Il Daniell, the ower of Lu-
Bte Farms. (Resp. Ex. 4.) Both the General (ounsel and the UFW
objected to its admssion as hearsay the effect of which would be to
deprive themof cross-examnation, and | reserved ruling onits
admssion. (TR 15-18.) Wile | amsynpathetic to counsel's dil enma,
there is a long established rel uctance on the part of courts and
admnistrative agencies to permt final disposition of substantive
controversies by default. Livingston Powered Metal v. NL.RB 3d dr.
1982) 669 F.2d 133; Witz v. Yankosky (1966) 63 Cal. 2d 849, 854-55.)
That policy, taken together wth the failure to the Notice of Hearing
(Board Ex. 12) to state that the rul es of evidence woul d govern the
hearing on these notions, inpels ne to admt the Declaration and to
consider the facts there all eged.



char ge upon which the original conplaint is based and two of the
four charges upon whi ch the consol i dated conpl aint is based. & I
theref ore concl ude that Respondent had no reasonabl e basis for
believing that its forner counsel woul d answer the instant

. 4/

conpl aints. -

2. Therole of Ronald Hull. M. Hill is the Manager of the

Inperial Valley Vegetable Gowers Association. (TR 7.) After |eaving
VGA Lu-BEte joined that association, and it undertook to represent the
conpany in collective bargaining wth the UPW (Resp. Ex. 1; TR 9-10.)
In addition, Hiull communicated wth the ALRB representatives who were
investigating the instant charges and was contacted by t hem about
possi bl e settlenment and about the failure of the Respondent to answer
the conplaints. (Resp. Ex. 2, GC Exs. 2 &3; TR 12.) Heis not an
attorney, but he did agree to appear for Lu-Ete in connection with the
instant notions. (Resp. EX 4.)

Dani el | nowhere indicates that Hiull had undertaken fornal
representation of Lu-Ete in the unfair |abor practice proceedings. In

his declaration he describes Hiull's role as having "agreed to

3. T the two charges not nentioned, one (83-C&82-EC) had not
yet been filed. As for the other (83-CE50-EC), | do not findits
omssi on significant because the letter clearly states that termnation
of VWA nenbershi p precludes representation by its counsel; the failure
to nention the one charge, therefore, appears to have been inadvertent.

4. In his declaration, Daniell asserts that WA attorneys were
served wth "all legal docunents relating to Lu-Bte Farns, Inc." This
isincorrect. Neither the original nor the consolidated conplaint was
served on WEA as its counsel. This woul d have been apparent fromthe
proof of service which Respondent recei ved when it was served by
delivery at its principal place of business. (Board Exs. 6 & 8.)



nake an appearance.” Nowhere does he indicate that he had relied upon
Hill to answer the conpl aints.

Even if Hill had undertaken fornal representation, the failure
to answer would still be unjustified. Hiull testified that he was
unaware of the issuance of the conplaints (TR 8, 19), but Lu-Bte was
properly served and therefore Daniell was on notice. Hs failureto
informhis agent is no excuse unl ess he had reason to believe the agent
already knew But Daniell asserts no such belief; nor is there any
evi dence upon which to infer one. Instead, there is Hill's contrary
testinony that he knew not hing of the conplaints, and the absense of his
nane on the proofs of service which Daniell received.

Aso left unexplained is Hiull's failure pronptly to answer or
seek permssion to answer the conplaints in Septenber 1983, when he did
learn of their existence. (TR 19-20.)

3. Respondent's financial difficulties. In his

decl aration, Daniell asserts that respondent |acks funds to retain
private counsel .

Wiile financial difficulties mght conceiveably be grounds for
an extension of tine or a continuance, they do not entitle a respondent
sinply to ignore the existence of a valid administrative proceedi ng'.
(See Lai (ong (1982) 264 NLRB No. 144.) That is what happened here.

4. Lack of prejudice. Respondent next contends that neither

the charging party, the general counsel, nor the discrimnatees have

been prejudiced by its delay in answering the conplaints. (TR 18-19.)



This is by no neans clear. Had the respondent pronptly
answered, the matter mght well have been set for hearing; instead, no
answer was filed and the case had to proceed down a different path, one
that woul d have been unnecessary if respondent had abi ded the
regulations. It is not therefore possible to assert |ack of prejudice
as a legitimate consideration. Mreover, lack of prejudice wll only be
taken into account where there is "at least . . . some excuse for the

delay in question.” (Benjamn v. Palno Mg. (. (1948) 31 Gal.2d 523,

531-32.) Here, no such excuse, however slight, was forthcom ng.

5. Meritorious defense. Respondent has, in concl usionary

terns, alleged a neritorious defense to the allegations in the
conplaint. (Resp Ex. 4; Board Ex. 14.) Wiile such an allegation woul d
have sufficed under California civil procedure to fulfill one of the
conditions for setting aside a default (see forner C C P. section 473);
it is not, standing al one, enough to justify denial of the notion under
the "bal ancing of the equities" analysis utilized by the Third Arcuit

in Livingston Ponered Metal v. NL.RB., supra. It is too concl usionary

for that.

| therefore conclude that Respondent has not established good
cause for its failure to file tinely answers to the original and
consol i dated conpl aints. The Mtion to Make Al egations of Conpl ai nt
True and the Mtion for Summary Judgnent are granted.
[, SUBSTANTI VE FI NO NGS5 AND GONCLUSI ONS

Pursuant to the above ruling and to section 20232, which
provi des, "Any allegation not denied shall be considered admtted," |

find that the operative allegations of the consolidated conpl ai nt



have been admtted as true and nake the foll ow ng findings of fact and
concl usi ons of |aw

1. Atrue and correct copy of the charge nunber 83-CE 14-EC
was filed by the UFWas charging party on January 17, 1983, and was dul y
served on respondent on January 17, 1983. S

2. Atrue and correct copy of the charge nunber
83-(E50-EC was filed by the UFWas charging party on February 23, 1983,
and was duly served on respondent on Feburary 23, 1983.

3. Atrue and correct copy of the charge nunber
83-(E53-EC was filed by the UFWas charging party on February 28, 1983,
and was duly served on respondent on February 25, 1983.

4, Atrue and correct copy of the charge nunber 83-CE 82-
ECwas filed by the UFWas charging party on March 23, 1983, and was
duly served on respondent on March 17, 1983.

5. Respondent is now, and at all tines relevant herein, has
been an agricul tural enpl oyer wthin the neani ng of Labor Code section
1140. 4(c).

6. Charging party is now and at all tines rel evant herei n has
been a | abor organi zation wthin the neani ng of section 1140.4(f) of the
Act .

7. The charging party was certified by the ALRB on Sept enber
29, 1976, as the excl usive bargai ning representative of respondent's

agricultural enployees. (75-RG41-R. At all relevant

5. Because respondent did not establish good cause for its
belated filing of the answer, it has forfeited the right to contest the
allegations inthe conplaint -- including the right to contest service
of the charges (as distingui shed fromthe conplaint which triggered the
requi renent of an answer).



tines herein the charging party was the certified representative of
respondent' s agricul ural enpl oyees.

8. A all tines nmaterial herein the foll ow ng naned per sons
have been supervisors wthin the nmeaning of section 1140.4(j) of the Act

and/or agents of the respondent acting on its behalf:

WlliamHoward (B Il) Daniell Onner

Tom Dani el | Onner

Luis Avila General Super vi sor
Lupe Estrada For enan

M ke Minoz For enan

Tony Martinez For enan

Yol anda Minoz Super vi sor

9. n or about January, 1979, the agricultural enpl oyees of
respondent went out on strike.

10. In Admral Packing, et. al., 7 ARB No. 43, acase in

which Lu-Ete Farns is naned as a co-respondent, the Board held that the
strike called against Lu-Ete converted into an unfair |abor strike as
of February 21, 1979 by "virtue of the enployers illegal conduct (bad
faith bargaining) as of that date."

11. O Gctober 20, 1981, an admnistrative |law officer's
decision issued in Lu-Bte Farns, Inc., 80-C&263-EC et. al. where the
ALOfound that respondent had viol ated sections 1153(a) and (c) of the
Act by failing and refusing to reinstate strikers who had nade
uncondi tional offers to return to work. This decision was affirned by
the Board on August 18, 1982, in 8 ALRB No. 55.

12. In Decenber of 1981, the General Counsel sought
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injuctive relief pending the final resolutionin Lu-Ete Farns, Inc.,

80-CE263-EC et. al. n January 4, 1982, the Superior Qourt of

Inperial Gounty issued a prelimnary injunction enjoining Lu-Bte Farns,
Inc., and its agents fromfailing and refusing to reinstate the strikers
to their forner enpl oynent positions.

13. Inlate January and early February, 1982, sone of the
unfair | abor practice strikers including Felipe Mran were allowed to
return to work by respondent pursuant to the court's injuctive order.

14. n or about January 13, 1983, respondent by through its
agent WlliamHoward (Bill) Daniell discrimnatorily discharged its
agricultural enpl oyees Felipe Mran and Rodol fo Garcia because of their
real or suspected participation in and support for union activities.

15. On February 21, 1983 respondent by and through its agent,
Bill Daniell and TomDaniell, discrimnatorily suspended, for a one day
period, the nenbers of crew A and crew B because of their participation
in protected concerted activity. Said crew nenbers are naned in

Attachrment "A', which is attached and i ncorporated herein.

16. n February 22, 1983, respondent by and through its agent
Bill Daniell discrimnatorily suspended its agricultural enpl oyees
Fel i pe Moran, Francisco Moran, Pabl o Val enzuel a, Marcos Val enzuel a, and
Qustavo M || areal and subsequent|y di scharged t hese sane enpl oyees on
March 9, 1983 because of their participation in protected concerted
activity and their invol venent in the ALRB processes whi ch culmnated in

8 ALRB Nb. 55. (TR 34-35.)
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17. By the acts described in paragraphs 14, 15 and 16 above,
respondent has interfered wth, restrained and coerced agri cul tura
enpl oyees in the exercise of rights guaranteed by section 1152 of the
Act, inviolation of section 1153(a) of the Act.

18. By the acts described in paragraph 14 above, respondent
has discrimnated in regard to terns and conditions of enpl oynent
agai nst uni on supporters in order to di scourage nenbership in said
union, in violation of Labor Code section 1153(c).

19. By the acts described in paragraph 16, respondent has
discrimnated in regard to terns and conditions of enpl oynent agai nst
agricul tural enpl oyees because of their participation in ALRB processes,
in violation of Labor Gode section 1153(d).

REMEDY

Havi ng found that Respondent viol ated section 1153(a), (c) and
(d) of the Act, | shall recormend that it cease and desi st therefromand
take affirmati ve action designed to effectuate the policies of the Act
as delineated in the followng order. |In fashioning such affirmative
relief, I have taken into account the nature of the instant violations
and prior litigation before the ALRB i n whi ch respondent has been
adj udged qguilty of violating the Act, as described in the above findi ngs
of fact and concl usions of |aw

RER

By authority of Labor Code section 1160.3, the Agricul tural

Labor Rel ations Board hereby orders that Respondent Lu-Ete Farns, Inc.,

Its owners, officers, agents, successors, and assigns shall:
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1. Gease and desist fromdiscrimnatorily di scharging or
suspendi ng agri cul tural enpl oyees because of their participation in
protected concerted and union activities and/or their participation in
ALRB pr ocesses.

2. Take the followng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Cfer Felipe Mran, Francisco Mran, Pablo

Val enzuel a, Marcos Val enzuel a, Qustavo M Il areal and Rodol fo Garci a

imediate and full reinstatenent to their forner positions or
substantially equival ent positions, if their forner positions no | onger
exist, wthout prejudice to their seniority and other rights and
privileges of enpl oynent.

(b) Make Felipe Mran, Franci sco Mran, Pablo
Val enzuel a, Marcos Val enzuel a, Qustavo Millareal, Rodol fo Garcia and
those addi tional individuals naned in Attachenent "A' whol e for any
econom c | osses suffered by themas a result of their di scharges and
suspensi ons, such anounts to be conputed in accordance wth established
Board precedents, with interest thereon conputed i n accordance wth the
principles set forthin Lu-Ete Farns, Inc. (Aug. 18, 1982) 8 ALRB Nb.
55.

(c) Preserve and, upon request, nmake available to this
Board and its agents, for examnation, photocopying, and ot herw se
copyi ng, payroll records, social security paynent records, tine cards,
personnel records and reports and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the back pay

peri od and the anmount of back pay due under the terns of this Qder.

13



(d Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period fromJanuary 1, 1983 to the date of nailing.

(f) Provide a copy of the attached notice, in the
appropriate | anguage, to each enpl oyee hired by respondent during the
12-nmont h period follow ng a renedial order.

(g0 Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60
days, the period(s) and pl aces(s) of posting to be determned by the
Regional Director, and exercise due care to repl ace any Notice whi ch has
been al tered, defaced, covered, or renoved.

(h) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate languages, to all of its agricultural enpl oyees on conpany
tine and property at tine(s) and pl ace(s) to be determned by the
Regional Drector. Followng the readi ng, the Board agent shall be
gi ven the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nay have concer ni ng
the Notice and/or their rights under the Act. The Regional Director
shal| determne a reasonabl e rate of conpensation to be pai d by

Respondent to all nonhourly wage enpl oyees in order to
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conpensate themfor tine lost at this reading and during the
guest i on- and- answer peri od.

(i) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply with its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance
I S achi eved.

DATED February 3, 1984

Chief Admnistrative Law Judge
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NOT CE GF ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro (fice, the
General ounsel of the Agricultural Labor Relations Board i ssued a
conplaint that alleged that we had violated the law The Board found
that we did violate the | aw by suspendi ng and t hen di schargi ng enpl oyees
Fel i pe Mbran, Franci sco Mran, Pabl o Val enzuel a, Marcos Val enzuel a,
Qustavo M I lareal for their participation in concerted protected
activities and their invol venent in ALRB processes, and by di schargi ng
enpl oyees Felipe Mran and Rodol fo Garcia because of their real or
suspected participation in and support for union activites. The Board
al so found that we violated the | aw by suspendi ng nenbers of Gew A and
QG ew B because of their participation in protected concerted activity.

The Board has told us to post and publish this Notice. Ve wll do what
the Board has ordered us to do.

V¢ also want to tell you that the Aguricultural Labor Relations Act is a
law that gives you and all other farmworkers in California these
rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to deci de whether you
want a union to represent you;

4. To bargain wth your enpl oyer about your wages and worKi ng
conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p and protect one

anot her; and
6. To decide not to do any of these things.

Because it is true that you have these rights, we pronse
t hat :

VEE WLL NOT di scharPe or suspend, or in any other way discrimnate
agai nst, any agricultural enpl oyee because of his or her uinon
activities, protected concerted activities, or because he or she seeks
to utilize the procedures established by the Agricul tural Labor

Rel ati ons Act.

VEE WLL reinstate Felipe Mran, Francisco Mbran, Pabl o Val enzuel a,
Marcos Val enzuel a, Qustavo Millareal and Rodolfo Garcia to their forner
or substantially equival ent enpl oynent, wthout |oss of seniority or
other privileges, and we w Il reinburse themfor an?; pay or other noney
they lost as a result of their suspensions and di scharges, plus

i nterest.



VE WLL al so rei nburse the nenbers of Gew A and O ew B who were
suspended on February 21, 1983, for engaging in protected concerted
activity for any pay or other noney they lost as a result of their
suspensi on.

|f you have any questions about your ri ﬁhts as farmworkers or this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe is located at 319 Wéternan Avenue, H Centro, California,
t el ephone (619) 353-2130.

DATED. LU ETTE FARVG, | NC

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of CGalifornia.

DO NOI' ReEMOVE CR MUTI LATE



©WoOoONoOURWNE

GEW A

Fernando Trej o

Fel i pe Mran

Jose (pe. Qutierrez
Cesar Canpos

Hect or Canal es
Marrco G Val enzuel a
Qustavo M| areal
Ranon S. Sal saneda
M ctor P neda
Gerardo Vega

Luci o Gonzal ez
Ruben Franco

Raf ael Panel a

Sal vador Vargas G
Rosendo el asquez
Lino Ramrez
Seferino Monti el
Juan Rodri guez
JcG Daz

R cardo Al varez
Amadeo Lopez
Franci sco Gal i ndo
Feliz Reyez

Pabl o Maci as
Socorro Mendi bel
Enri qgue Gnzal ez

| sidro Ji nenez
Juan Mral es
Margarito Her nandez
Raf ael Carri zosa
R cardo Lepe

Juan Pabl o Lepe
Jose T. Riiz
Antoni o Gontreras
Al berto Rvera

| gnaci o Gonzal ez
Jose Garcia S
Qustavo Garcia S
Arturo P zeno

Luis Ruiz

Santi ago Ganez

A fredo Querrero
Jorge Ferrer

Franci sco G aci a
Mar cos Acevedo
Jesus Madonado
Rogelio R Herrero
Carl os Rodri guez
Eduar do Bur gos

ATTAGHMENT "A'

GEWA & B

50.
ol.
92.
53.
4.
55.

woNoukhwhE

Fel i sendo Nyj ar
Pedro Naranj o
Benj am n Lopez
Robert M| | er
Fel i pe Mntante
Benj amn. Gacuan

CREWB

drgio Martinez
Benj amn M ceno
Jesus Car nona

Raul Recendi s

Jose d sneros
Pablo Alatorre
Franci sco Qutierrez
Manual J. S lva
Jose uz Beserra
Serjio Qzuna

Antoni o Ranj el

Raul Avila

Mar cos Acevedo
Jaine A Perez
Gisanto Arnenta
A fonso Burr uel
Rene Duarte

Manuel Zabrera
Arturo Parra

Jose Zanor a

Hector Garcia

M ctor Vargas
Jesus Robl es V.
Jesus M (Chavez
Jesus Torres

| ghaci o Gonzal ez

| gnaci o Bernal
Teodol o Yanez

Davi d Adars

Raul Taf oya

B nesto Zaval a
Franci sco Mran
Hiceo Aams

Luis Rui z

Mlton Charl es
Fobert Ml er
Bverett Bedford Jr.
CGarlos Rui z

Marco A Val enzuel a
Jose Goe. Qutierrez
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