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DEA S ON AND CERTI H CATI ON OF REPRESENTATI VE
Oh Cctober 24, 1984,2/ the General Teansters,

Vér ehousenen and Hel pers Lhion, Local 890 (Teansters or Local 890) filed
a petition for certification in case nunber 84-RGC 16-SAL, seeking a
representation el ection anong all the agricultural enpl oyees of Véstern
Ranches. The follow ng day the Teansters filed a petition for
certification in case nunber 84-RG 17-SAL, seeking an election in a unit

consi sting of all

v The | HE s deci sion does not accurately describe the name of the
Petitioner as shown here.

2 Al dates refer to 1984, unl ess ot herw se not ed.



the agricultural enpl oyees of Inland Ranch. The two petitions were
thereafter consolidated by the Regional Drector for reasons including
the prior certification of the Independent Uhion of Agricultural
Wrkers (I UAWor | ndependent), dated May 29, 1979, as the excl usive
bargai ni ng representative of the agricultural enpl oyees of the
Enpl oyer.

h ctober 26, the Lhited FarmVrkers of Anerica,
AFL-QO (URW filed a petition for interventionin this election. An
el ection was conducted on Cctober 30, and the Teansters, UFWand | UAW
were on the ballot as choices for collective bargaining representative.

The official Tally of Ballots showed the fol | ow ng results:

Teansters, Local 890 . . . . . . . . . . . 64
I UAW. 2
Nothion. . . .. ... ......... 1
Unresol ved (hal | enged Bal | ots 1

Total . . . . . . . ... 97
nly the UFWTiled objections to the el ection alleging
| nproper conduct by the Enpl oyer as well as by the other |abor
organi zations. n January 11, 1985, the Acting Executive Secretary for
the Agricultural Labor Relations Board (ALRB or Board) set the
foll ow ng objections for hearing:
1. Wether Inland and Véstern Ranches coercively
canpai gned agai nst the UFWhy:
(a). threatening workers that the UFWwoul d att enpt

to have undocurent ed workers deported if it were
el ect ed;

11 ALRB No. 39 2.



(b). threatening workers that it would close the ranch if
the UFWwere el ect ed;

(c). threatening that it would fire workers if the UFW
were el ect ed;

(d). promsing to bargain favorably or pronptly if the
Teansters were el ected while threatening to take a hard
bargai ning stance if the UFWwere el ect ed;
and, if such conduct took place, whether it tended to affect the
out cone of the election.

2. Wether the |UAWand the Teansters used the contract
admni stration or post-certification access rights of the | UAWi n order
to canpaign on Petitioner's behal f and, if so, whether such conduct
tended to affect the outcone of the el ection.

3. Wether the Enpl oyer inpermssibly surveilled the
enpl oyees who signed UFWaut hori zation cards and, if so, whether such
conduct tended to affect the outcone of the election

4.. Wiether the Teansters and/or the | UAWgave workers the
i npression that the Enpl oyer had entered into preel ecti on di scussi ons
wth the Teansters regardi ng resol uti on of enpl oyee grievances and, if
such conduct took place, whether it tended to affect the outcone of the
el ecti on.

5. Wether the Teansters and the | UAWcreated the inpression
that they are "alter egos" of each other rather than rival unions and,
If so, whether this tended to interfere wth the voters' ability to
freely choose anong the bal | ot choi ces.

A hearing on the objections was hel d before
Investigative Hearing Examner (I HE) Matt hew (ol dberg commenci ng on

March 25, 1985. The | HE i ssued his recommended Deci si on on
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the el ection objections, attached hereto, on August 5, 1985. ¥

Tinely exceptions to the IHE s Decision were filed by the UFWand t he

| UAW supported by briefs. The Teansters filed a Brief in Answer to the
Exceptions, with its post-hearing brief attached.

The Boar dﬂ/ has consi dered the recommended Decision of the |HE
inlight of the exceptions and briefs of the parties and has decided to
adopt his ruli ngs,§/ findi ngs and concl usi ons as nodified herein and
certify the Teansters, Local 890 as the bargai ning representative of the
Enpl oyer' s agri cul tural enpl oyees.

Backgr ound

The record discloses that nost of the factual background whi ch

gives rise to the objections in this-rival union case, is the sane as

that in Garl Dobler and Sons (1985) 11 ALRB No. 37 (Dobler).? In August

of 1984, Martha Cano, then president of the |UAW was incarcerated for
the shooting death of her common-| aw husband, Gscar Gonzal ez, who was

al so vi ce- presi dent

3 (pj ections 1(b) and (d) were stricken by mutual agreenent of the

parties. pjection 3 was dismssed by the |HE upon notion of the
Enpl oyer, based on a | ack of proof.

4 The signatures of Board nenbers in all Board deci sions appear

wth the signature of the chairperson first (if participating), followed
by the signatures of the participating Board nenbers in order of their
seniority.

o The | HE properly denied the Teansters' notion to excl ude evi dence
adduced by the | UAWon the URWs objections. Board Regul ation section
20370(b) provides that "any party" can "call, examne, and cross-exam ne
W tnesses" in the Board s investigative hearings.

§/The UFWrequest ed that the Board consider this case
si mul taneously w th Dobl er.
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of the TUAW As described in Dobler, Cano granted power of attorney to,
and later officially naned as | UAWTfirst vice-president, Teansters Local
890 Seni or Business Agent Jaci nto Roy Mendoza. She appoi nted anot her
Local 890 business agent, Sam R vera, as acting president, and both nen
retained their payrolled positions wth Local 890. Mendoza' s controlling
position in Local 890, then, put himin de facto control of the | UAW
Pursuant to Cano's aut hori zati on, Mendoza appoi nted vari ous
officials of Local 890, including Robert Chavez, Margaret Qijal va,
Johnny Macias and others, to act as "consultants" in the handling of the
| UAW's business. These individuals |ater recei ved $100 per week for
their "consultant™ duties in addition to their conpensation fromthe
Teansters. It was the conduct of these "dual capacity" individuals, who
were active in the el ection canpai gn of the Enpl oyer's agricul tural
enpl oyees, and who took access to the Enployer's fields to canpaign for
the Teansters at Mendoza' s direction, which forns the basis for the
naj or part of the objections set for hearing.

bj ections | (a) and (c) ~

The | HE concl uded that the evidence presented in support of
(pbjection | (a) consisted of a conpany |leaflet distributed during the
canpai gn which purported to informthe workers of the actions of Gesar
Chavez and the UPWw th regard to undocunented workers. The | HE

correctly found that the |eafl et

z/The IHE incorrectly referred to I (e) rather than | (c).
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"constituted no nore than a legitinate expression of views,
argunents, or opinions" permssible under section 1155 of the Act
whi ch, as such, were not obj ectionabl e.

A though the UFWexcepted to the | HE s findi ngs
regarding the leaflet, it set forth no reasons or argunents why those
findings were not correct. Because our reviewof the |eafl et satisfies
us that it was permssibl e canpai gn propaganda, this objection is
dismssed for the reasons stated by the | HE

The evi dence presented in support of (bjection I(c) related to
renarks of the Enployer's owner, Luis Del Fno, to worker Maurillo Chavez
in the presence of worker Juan Nunez. Al three individual s testified at
the hearing, and we adopt the IHE s concl usion that Chavez's testinony
did not, in essence, rebut Del Fne's and Nunez's fuller account of the
renarks. At bottom the record fails to disclose that Del F no threatened
any Enpl oyer action agai nst the workers, but rather nade reference
to the possible inpact of the UFWs purported hiring hal | procedures on
the workers' conti nued enploynent.& V¢ find, in accord wth the | Hg
that such statenents were permssibl e canpai gn propaganda.

The UFW in its exceptions, takes issue wth the IHE s
finding that "any coercive or intimdating aspect” of Del F ne's renarks
was el i mnated when the remarks are considered in the context of the

reference to the UFWs hiring hal |l procedure.

¥ Del Fino stated he told Nunez that "if ve went UFW... he
coul d possi bI% lose his job ... because of the procedure of the
hiring hall they have ...."
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The UWFWcontends that the IHE incorrectly assunes that the hiring and
| eave of absence policy would be beyond Del Fine's control if the UFWwon
the election. Further, Del Fine's threat of |oss of work "cane on the
heel s* of his statement that he "knew' that Chavez and Nunez had si gned
cards for the UFW The argunent continues that these statenents,
"obj ectively viewed," could "very well lead the workers to the
concl usion" that they woul d | ose their work because they signed for the
UFW
For several reasons, we are not persuaded by the UPWs
argunents. Hrst, the fact that the Enpl oyer may well have a part in the
determnation of hiring and | eave policy does not detract fromour
conclusion that the references to the hiring hall procedure were
| egitimate canpai gn propaganda whi ch the workers were in a position to
eval uate. Secondly, on cross-examnation, Maurillo Chavez clarified his
earlier testinony by affirmng that Del F no said he knew that the
wor kers had signed cards for the Chavez union -- not that Del F no knew
whet her or not Maurillo Chavez or Nunez had personal |y signed car ds.gl
In sum we agree with the |HE that the evidence does not

support this objection and, accordingly, it is dismssed. o

&l Further, in accord wth the IHE even viewng Del Fine's renarks in
their worst light, the fact that they were made to only two enpl oyees
renders them in our view isolated, and they woul d not have tended to
affect the outcone of the el ection.

o | nasmuch as this sane evi dence was presented i n support of the
surveillance allegation in (bjection 3, which was di smssed by the | Hg
that dismssal is hereby affirned since the evidence does not support the
al l egati on of m sconduct.

11 ALRB Nb. 39



(j ections 2 and 5 =

The record fully supports the |HE s findings that
representati ves of Petitioner, al so designated as "l UAWconsultants, "
took access to the Enpl oyer's properties on various occasi ons during work
tine to urge enpl oyees, pursuant to Mendoza's direction, to support the
Teansters in the election. Further, in doing so, these representatives
told the workers that their certified bargai ning agent, the | UAW was
going to cease to exist. No canpaign was carried out on behal f of that
i ncunbent union. The IHE properly cited the testinony of the various
enpl oyee w tnesses that Robert Chavez, Margaret Gijal va and ot her
representatives took access three or four tines prior to the election to
pass out literature and buttons, and otherw se to canpaign for the
Teansters. Sone of the worktine visits lasted a hal f hour or rmre.l—2/

The I HE found that evidence that Petitioner's

representati ves appeared at the premses during work tine and canpai gned
on behal f of the Teansters was not refuted. He found that, although,
“technically,” the canpaign vists "were in

TEHTTETTTETTTT ]
T

= These objections are treated together as the evidence presented in
support of themrelated to the conduct of the Petitioner's
representatives, functioning in their dual capacity, when they took
access to the Enpl oyer's property.

12/ .. .
= For exanpl e, enpl oyee Becerra testified that on one occasi on
when the representatives were on the work site, the enpl oyees stopped
working in order to talk for about half an hour. "They were telling us
to vote for the Teansters. Ve couldn't stop [tal king] because they were
getting us involved init ...."
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violation of the access rule,” they did not coerce worker sl—?’/ or

"disrupt” work, and that representatives' abuse of the access rul e does
not constitute grounds to set aside the election. Further, the | HE stated
that the record did not establish that the Teansters representatives

gai ned access by asserting or relying upon "post-certification" or
"contract admnistration" rights and that the record did not show t hat
the UFWsought to gai n access during nonwork tines to gain equal

exposure. The IHE found that although the access rul e was viol ated here,

"there was no proof that the Teansters avail ed t hensel ves of access

in the nane of the certified union. w14/

A though we find substantial evidence on this record that the
Teanst ers enpl oyed | UAWwor kti ne access for its canpai gn, and al t hough we
found simlar abuses of the access rule to be objectionabl e conduct in
Dobl er, we neverthel ess decline to set aside the instant election. Here,
unlike in Dobl er, because the Teansters conduct did not occur in the
context of a defective enployee |ist, there is no evidence that the UFW
was prejudiced inits efforts to comunicate wth this enpl oyer's
wor ker s.

Qur dissenting colleagues reiterate the position stated in
their dissent in Dobler, that the Teansters/| UAWagents' canpai gn

representations invalidate the election. However, the

= dting to Cano's grant of authority to Mendoza to run the | UAW
the IHE rejected the suggestion that the Teansters/| UAWagents '
canpai gn statenents that the | UAWwas going to cease to exi st
constituted "msrepresentations. "

1—4/The IHE mscited the Board' s Decision in Royal Packing (1979)
5 ALRB Nb. 31
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evi dence adduced in Dobl er indicated that | UAWPresident Martha Cano
acqui esced in Mendoza's plan to organi ze and raid the | UAWnenber ship for
Local 890. Mendoza's unrebutted testinony in the instant case —that
Cano had stated a preference for a Teansters vote in order to avoid a UFW
el ection victory -- provides further support for our finding in Dobler
that Teansters/|UAWagents did not msrepresent the facts when they tol d
workers that Cano supported the Teansters and that the | UAWwas dyi ng.
Therefore, we dismss the objections relating to the agents' canpai gn
statenents to the effect that the | UAWwoul d cease to exi st.
(hj ection 4

The |HE found that Teansters' representatives who acted as
| UAWconsul tants "entered pre-el ection di scussions of enpl oyee gri evances
at least wth enpl oyees, if not wth the enployer itself." Chavez
admtted that he net wth workers '"nany tines" to discuss their
grievances. Further, a wage reopener was negotiated wth the Enpl oyer
whi ch the enpl oyees were advi sed not to accept. The IHE further found
unrebutted a statenent attributed to Teansters representative/ | UAW
consul tant Macias to the effect that grievances had been di scussed wth
the Enpl oyer. The IHE found no evidence to support the objection
alleging that the Enpl oyer discussed grievances with the Teansters agents
in the nane of the Teansters. Rather, Mcias’ renark indicated that
these natters were discussed wth |UAWagents under the aegis of the
| UAW The | HE recommended di smssing the objection. The UFW inits

limted exception to this ruling,
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clains that the testinony showed that the Enpl oyer had agreed to take
care of the workers' problens through the Teansters Unhion and that Mci as
urged the workers to vote for the uni on which coul d solve their problens.
The UFWcontends that such conduct "created the inpression” of pre-
el ection discussions, as alleged. The record testi nony of Perez, however,
Is consistent wth the finding of the IHE rather than the exceptions of
the UFW Accordingly, (bjection 4 is di smssed.

CERTI H CATI ON OF REPRESENTATI VE

It is hereby certified that a mgority of the valid votes has
been cast for the general Teansters, Vérehousenen and Hel pers Union,
Local 890, and that, pursuant to Labor Code section 1156, the said | abor
organi zation is the exclusive representative of all agricultural
enpl oyees of Inland and Véstern Ranches, in the Sate of CGalifornia, for
pur poses of col |l ective bargai ning as defined in section 1155. 2(a)
concer ni ng enpl oyees' wages, hours and worki ng conditions.

Dat ed: Decenber 31, 1985

JEROME R WALD E Menber

PATR K W HENNLNG  Menber

JARE CARR LLQ  Menber

11 AARB Nb. 39 11.



CHAl RPERSON JAMES: MASSENGALE and MEMBER MOCARTHY, dissenting in
part :

V¢ woul d sustain (hjections 2 and 5 and set aside the
election. Unhder Title 8 Galifornia Admnistrative Gode, section
20900(b), violations of access

by a | abor organizer or organization . . . nmay constitute grounds

for setting aside an el ection where the Board determnes .
that such conduct affected the results of the election.

A though this Board has been reluctant to set aside el ections
on this basis, we believe that the repeated access viol ations by
Teansters officials during enpl oyees' working hours, coupled with the
evi dence of msrepresentations to the enpl oyees which is detail ed bel ow
affected the voters' free choice and, therefore, the results of the
el ection. Accordingly, the el ection should be set aside and the
petition di smssed.

The evidence is unrefuted that on several occasions

officials of Teansters, Local 890 took access to the Enpl oyer's

11 ALRB No. 39 12.



properties during work tines, and canpai gned and ot herw se urged

enpl oyee support for the Teansters. The testinony of several enpl oyee
w tnesses is uncontroverted that on at |east three or four occasi ons
representatives of the Teansters, functioning in a dual role as "l UAW

consul tants,” spoke to the enpl oyees, during working tine for at least a
hal f an hour in an attenpt to convince themto support the Teansters.
Gontrary to the IHE s findings, sone of these enpl oyees stopped work to
engage in the conversations initiated by the representatives. There was
repeated testinony that during these visits the representatives told the
enpl oyees that the | UAWhad ceased or woul d cease to exist, and that on
different occasions they passed out Teansters buttons, literature and a
petition urging Teansters support. Thus, there is clear evidence of
repeat ed abuse of the access rule for organi zational purposes, in
viol ati on of section 20900(B] of the Board s Regul ati ons.

Further, because of the unusual circunstances in this case
where the Teansters, Local 890 officials functioned in a dual role as
"I UAWconsul tants" while at the sane tine being on the payrol | of
Teansters, Local 890y the repeated violations of the Board s access
rules, during which they msrepresented the status of the | UAWwhi |l e at
the sane tine urging Teansters support, clearly affected voter free

choice in the

v See Carl Dobler & Sons. (1985) 11 ALRB No. 37, recently issued,

where the Teansters, Local 890 officials acted in a simlar dual
capacity, and where access abuse was one of the bases upon which the
el ection was set aside. V¢ would have al so found m srepresentations
there as a further ground for dismssing that petition.
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el ecti on.

Qontrary to the majority's conclusion, our review of the
evi dence discloses that | UAWPresi dent Martha Cano, because of her
serious personal problens, enlisted the aid of Teansters Local 890

officials Rvera, Mendoza and others, to "continue the affairs"” of the

I UAW including admnistering the outstanding collective bargai ni ng
contracts of that union. Ve do not agree wth the | HE s concl usi on t hat
Martha Cano' s appoi ntnent of the Teansters officials to assist her in
conducting the affairs of the | UAWsonehow enpowered themto informthe
represented enpl oyees that their union had ceased to exist. Nor does

t he evi dence show that she had acqui esced to the Teansters raid. 2

The record establishes that the "I UAWconsul tants" naned by
Mendoza to service the enpl oyer's workers initially attenpted to perform
that function, i.e., visit the enpl oyees, listen to their probl ens, and
show themhowto fill out grievance forns. However, it is abundantly
clear that shortly thereafter, and prior to the el ection, Mendoza
Instructed his subordi nate representati ves to convince the workers to
support the Teansters, Local 890 and to tell themthat the | UAWwas no
| onger going to exi st.§/ This instruction was apparently faithfully

carried

LETTHETTTETTTT

2 Vi ew ng the appoi ntnents as creati ng an agency rel ati onshi p,

any acts by the agents to the detrinent of the | UAWcoul d not be
authorized. (Cal.Jur.3d, Agency, 8§ 93.)

y Qur review of the record evi dence supports the concl usi on t hat
Mendoza' s decision to gain the workers' support for the Teansters was
triggered by the UPWs intervention and not by

(fn. 3 cont. on p. 15.)

14.
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out, as the testinony clearly shows that the enpl oyees were told by the
"IUAWconsul tants" that the | UAWhad ceased to exist, or was going to
cease to exist, and that the enpl oyees shoul d vote for the Teansters in
the el ection. Such statenents comng fromthe nouths of "I UAW

consul tants,™ who ostensibly were to assist the | UAWTr epresent ed
workers, would likely be accepted by the voters as true and not be
consi dered as partisan canpai gn propaganda whi ch they coul d eval uat e.
In our opinion, the evidence supports the concl usion that enpl oyees were
deliberately decei ved by these msrepresentations as to the true status
of their union and that such statenents affected the outcone of the

el ecti on because the enpl oyees believed a vote for the | UAWwoul d be
futile.

Accordingly, we would find that such conduct affected the
enpl oyees' free choice in the election and, that such conduct coupl ed
wth the access violations, is sufficient to set aside the election in
this case. 4

Cat ed: Decenber 31, 1985
JYRL JAMES MASSENCGALE, (hai r per son.
JOHN P. MCARTHY, Menber

(fn. 3 cont.)

a true evaluation of the IUAWs status. Teanster representative Pete
Maturino's testinony, as well as other evidence, expressly supports
thi s concl usi on.

il/Although this Board has not yet determned whether it wll
followthe NLRB s decision in Mdl and Life Insurance (o. (1982) 263
N.RB 127, [110 LRRM 1-489], noted by the IHE under that decision the
national board would still set aside elections in the case of
"deceptive" msrepresentations. A though the reference in that case is
to forgeries whi ch enpl oyees woul d be unabl e to eval uate, we see a
paral | el here where the workers woul d not question the validity of the
statenents nade by the "l UAWconsul tants" who ostensibly were
representing their interests.

11 ALRB No. 39 15.



CASE SUMVARY

| NLAND AND VEESTERN RANCHES 11 ALRB No. 39
(Teansters, Local 890, |UAW UAWY Case Nos. 84-RG 16- SAL

84-RG 17- SAL
IHE s DEQ S ON

Follow ng a hearing on various el ection objections filed by the
Intervenor, the UFW the I HE recommended that the objections be di smssed
intheir entirety and that Teansters, Local 890 be certified as the

col | ective bargai ning representative of the Enpl oyer's agricul tural
workers. The workers were previously represented by the | UAW whi ch had
been certified in May 1979 and whi ch al so appeared on the ballot. The
UFWs objections al |l eged i nproper conduct by the Enpl oyer as well as by
the other unions in the case.

The I HE found that the Enpl oyer's | eafl et regardi ng the purported
position of the UFWtowards undocunented workers was perm ssi bl e canpai gn
propaganda and that certain remarks of Respondent's owner in the presence
of two workers constituted neither a threat of Enpl oyer action nor
evidence of surveillance, nor did it create the inpression that the

Enpl oyer had entered into pre-el ection discussions wth the Teansters
regardi ng resol uti on of enpl oyee gri evances.

The nai n obj ections appeared to be based on the all egations that
representatives of the incunbent 1UAWand the petitioni ng Teansters used
the | UAWs post-certification access rights to canmpai gn on behal f of the
Teansters and that an inpression was created that the two uni ons were
"alter egos" rather than rival unions, interfering wth enpl oyees' free
choi ce in the el ection.

After carefully reviewng the evidence, the | HE found that although there
were "technical" violations of the access rules by the Teansters, such
conduct did not "disrupt” work, and that the access violations were "far

| ess serious” than those occurring in Ranch No. 1 (1970) 5 ALRB No. 1 and
Frudden Enterprises (1981) 7 ALRB No. 22, which the Board did not find
obj ect i onabl e.

The IHE further found that although the Teansters representatives were
al so functioning as "I UAWconsultants" at the behest of | UAWPresi dent
Cano during the period of her personal problens, those representatives
canpai gned for the Teansters and thus indicated to the workers that the
unions were in fact conpeting wth each other, rather than indicating
nerger or that the Teansters would "inherit" the | UAWcertification. The
IHE also failed to find any basis for the contention that the Teansters'
representation to the workers that the | UAWwas goi ng to cease to exi st
was a msrepresentation. He found that the statenents nade "were not

i naccurate,” as the deci sion had been nade by those aut hori zed by Cano
not to continue the I UAWS exi stence.

16.



He al so found that the statenents nade were "not a substantial departure
fromthe truth" and thus not objectionable even if a msrepresentation
had been all eged. Nor woul d such conduct be objectionabl e were the
Board to adopt the NNRB's Mdl and National Life Insurance Go. (1982) 263
NLRB 127 rul e, where that board woul d only intervene in "deceptive"

m srepresent ati ons whi ch the enpl oyees woul d be unabl e to eval uat e.

BOARD DEO S ON

The Board najority adopted the |HE s recormendati ons to disnmss the
UFWs objections intheir entirety. 1In doing so, the Board agreed t hat
the evidence did not support the allegation that the |eafl et distributed
by the Epl oyer threatened workers wth Enpl oyer action. Rather, the
leafl et as well as remarks by the Ewl oyer’'s ower to two workers were
consi dered to be permssibl e canpai gn propaganda. The | HE s di sm ssal

of Chjection 3, based on alleged survelllance, was affirned as | acking
in evidentiary support, as was (bjection 4, which alleged that an

i npression was created by the rival |UAWand Teansters' unions that the
Enpl oyer had entered into pre-el ecti on di scussi ons concerni ng resol uti on
of enpl oyees' grievances wth the Teansters.

An inportant issue raised by the (bjections (2 and 5? was whet her the
Teansters officials, also functioning as "Il UAWOnsul tants,” (as
authorized by the latter union's president due to her personal probl ens)
violated the access rules in order to canpaign for the Teansters and, if
so, whet her such conduct tended to affect the outcone of the el ection.
The najority agreed wth the | HE that although there were instances of
abuse of the access rule during work tine by these officials, such
conduct was not disruptive of enployees’ work and did not warrant

setting aside the election. Further, they found- that statenents by
Teansters official s/| UAWagents that the | UAWwas going to cease to

exi st were not msrepresentati ons because the officials were aut hori zed
by 1 UAWPresident Cano to handle the affairs of the |lUAW |n addition,
citing toits findings in Carl Dobler and Sons (1985) 11 ALRB No. 37, as
wel | as testinony of Teanster Mendoza, the Board found that Cano had
acqui esced in the Teansters' canpaign in order to avoid a
decertification or UFWvictory. Therefore, the statenents that the | UAW
Was going to cease to exist were deened not to be substantially

I naccurate and consequently did not interfere wth enpl oyee free choi ce.

D SSENT

Chai r per son Janes- Massengal e and Menber McCarthy, dissenting in part,
woul d set aside the el ection and dismss the petition based upon the
evidence regarding (hjections 2 and 5. They would find that the

repeat ed access abuse by the Teanster/" | UAWconsul tants" during wor k
tine, coupled wth the statenents to the workers that their union (I UAY
had ceased to exist, constituted deceptive msrepresentations of the
true status of

11 AARB Nb. 39 17.



the ITUAW They woul d set aside the el ection based on such conduct,
finding that it precluded enpl oyee free choi ce because a vote for the
| UAWwoul d appear to the workers to be futile. The dissenters woul d
find that the enpl oyees woul d be unabl e to eval uate the renarks si nce
they were voiced by the "I UAWconsul tants" upon whomthe enpl oyees
woul d reasonabl y have relied under the circunstances.

* * *

This Case Sunmary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *

18.
11 ALRB No. 39
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|. STATEMENT CF THE CASE
Oh Gctober 24, 1984, L the General Teansters,

Wr ehousenen, and Hel pers Whion, Local 890 (hereafter variously
referred to. as "Teansters,” "Local 890," or "petitioner"), filed a
petition for certification in case nunber 84-RGC 16- SAL seeking a
representation el ection to be held anong all the agricul tural

enpl oyees of Wéstern Ranches. The follow ng day the Teansters
filed a petition for certification in case nunber 84-RG 17-SAL,
seeking an election in a unit consisting of all the agricultural
enpl oyees of Inland Ranch. nh Gctober 30, the Regional DO rector
for the Salinas region of the Agricultural Labor Rel ations Board
consol i dated the two petitions, citing as his rational e "input from
the parties," two prior Board cases involving these entities (Louis
Del Fno Go. (1977) 3 ALRB Nb. 2 and Inland and Vst ern Ranches
(1979) 5 ALRB No. 42), and the col |l ective bargai ning history of the

two concer ns. 2

The af oresai d col | ective bargai ning history included a
certification, dated My 29, 1979, of the Independent Unhion of
Agricultural VWrkers (hereafter referred to as the "i ncunbent” or
"IUAW) as the excl usive bargai ning representative of the

agricul tural enpl oyees of

1AII dates refer to 1984 unl ess ot herw se not ed.

2I—Ier eafter I nland Ranch and Wstern Ranch wi Il be
referred to collectively as the "enpl oyer" or the "conpany."



the enployer. n Gctober 26, the Lhited FarmVWrkers of Ameri ca,
AFL-A O (hereafter referred to as the "intervenor” or "UFW), filed
a Petition for Intervention in this election.

The el ection involving the enpl oyer's agricul tural
enpl oyees was held on ctober 30. The Teansters, W and the | UAW
all were naned on the ballots as choi ces for collective bargaining

representative. The Tally of Ballots reveal ed the fol | ow ng

resul t:
Votes Cast For: Tally
Teansters Local 890 64
UFW 29
I UAW 2
No Uhi on 1
Unresol ved (hal | enged Bal | ots 1

Tot al 97
h Novenber 5, the UFWfiled its (bjections to Conduct
of the Hection and Petition to Set Hection Aside. By order dated
January 11, 1985, the Acting Executive Secretary for the Board
noti ced the fol |l ow ng objections to be set for hearing:
1. Wether Inland and Vst ern Ranches ( Enpl oyer)
coer ci vel y canpai gned agai nst the UFWhy:
a. threatening workers that the UAWwoul d att enpt
to have undocunent ed workers deported if it
wer e el ect ed;

b. threatening workers that it woul d
close the ranch i f the UPWwere
el ect ed;



c. threatening that it would fire workers if the
UFWwer e el ect ed;

d. promsing to bargain favorably or
pronptly if the Teansters were el ected whil e
threatening to take a hard bargai ni ng stance
if the UFWwere el ect ed;
and, if such conduct took place, whether it tended to affect
the outcone of the el ection.

2. Wether the | ndependent Lhion of Agricultural
VWrkers (1 ndependents or |ncunbent Uhion) and the Teansters used
the contract admnistration or post-certification access rights of
the I ncunbent Lhion in order to canpaign on Petitioner's behal f
and, if so, whether such conduct tended to affect the outcone of
the el ection.

3. Wether the Enpl oyer inpermssibly surveilled the
enpl oyees who signed UFWaut hori zation cards and, if so, whether
such conduct tended to affect the outcone of the el ection.

4. Wiether the Teansters and/ or the | ndependents gave
workers the inpression that the Enpl oyer had entered into pre-
el ection discussions wth the Teansters regardi ng resol uti on of
enpl oyee grievances and, if such conduct took place, whether it
tended to affect the outcone of the election. (Cbjection No. 12.)

5. Wether the Teansters and the | ndependents created
the inpression that they are "alter egos" of each other rather

than rival unions and, if so, whether this



tended to interfere with the voters' ability to freely choose
anong the bal | ot choi ces. 3

Gonmenci ng March 25, 1985, a hearing was hel d before ne
in Salinas, Galifornia. Al parties appeared through their
respective representatives, and were afforded full opportunity to
provi de testinonial and docunentary evi dence, to examne and cross-
examne wWtnesses, and to submt oral argunent and post-hearing
briefs. Based upon the entire record in the case, including ny
observation of the deneanor of each wtness as he/she testified
and, having read and considered the briefs submtted fol |l ow ng the
close of the hearing, | nmake the foll ow ng:

1. FNJNES G- FACT

A Jurisdiction

1. The enployer is and was at all tines
naterial an agricultural enployer wthin the neaning of section
1140. 4(c) of the Act.

2. The Teansters, |UAW and UFWare
each | abor organi zations wthin the neani ng of section

1140. 4(f) of the Act. *

3ij ections | (b) and | (d) were stricken by nutual
agreenent follow ng the presentation of the intervenor's proof.
(pbj ection 3 was al so di smssed, upon notion of the enpl oyer, ow ng
to a lack of proof.

4Thes,e findings are based primarily on the taking of
admni strative notice as per Evidence Code section 451, and on the
fact that no party contested the | abor organization or agricul tural
enpl oyer status as set forth.



B (pjections 2 and 5

1. The BEvidence Presented
In August of 1984, Martha Cano, then

president of the |UAW was inprisoned for the shooting death of her
common- | aw husband, Gscar Gonzal ez.  (Gonzal ez was al so vi ce-
president of the IUAW After consulting wth SamR vera, then a
busi ness agent for Teansters Local 890, it was deci ded by Cano t hat
certain Local 890 representatives shoul d take over the affairs of
the I ndependent Lhion and admnister its existing contracts. By
nai | gramdat ed August 28, 1984, Cano granted Roy Mendoza, senior
busi ness agent for Local 890, "full power to execute and conduct
the affairs of the Independent Uhion." >
Mendoza subsequent |y appoi nted several officials of
Local 890 to act as "consultants" in the handling of the
| ndependent Uhi on' s busi ness. These individual s included Robert

Chavez, Margaret Valdez Gijalva, Johnny Macias, Froilan and Arturo

Medi na, SamR vera, and Pete Maturi no.

At sonme point during this period, Cano sent a letter
to the enployer's workers telling themof the "tragic problemin
[her] personal life, [a] problemthat will . . . cause the
I ndependent Lhion to suffer . . . ." She noted that she was "still
In charge of the Lhion" and that she woul d "continue to do the best
of ny ability to performthe duties which ny position has granted
ne and obligated ne to perform™ Cano indicated that she intended
to "keep the Lhion going," and that she naned Roy Mendoza as her
representative, telling workers to contact himif they had a
problem and further stating that "if you are not satisfied wth
the results, thencall me. . . ."



Wiile acting in this consultant capacity, the aforenentioned peopl e
renai ned in the enpl oy of Teanster Local 890.

By mai |l gramdated Qctober 11, 1984, Cano appoi nted a
nunber of the aforesaid individuals to act as officers of the
I ndependent Lhion: Samuel Rvera, acting President; Roy Mendoza,
acting Secretary-Treasurer; Hrst Vice President, Pete Maturino;
Third Vice President Marguerite Valdez; Ffth Vice President,
Robert Chavez; First Trustee, Foilan Mdina. Mndoza, Chavez,
Medi na and Qijalva were directly invol ved in natters concerning
the enpl oyer's workers. They operated in dual capacities as | UAW
and Local 890 representatives until Novenber 16, when Sam R vera,
who becane president of the I ndependent Lhion, termnated their
rel ati onship with that union. 6

It was during this period that Local 890

petitioned for an el ection to be hel d anong the enpl oyer's workers.
(havez, Macias and Gijalva actively canpai gned on behal f of the
Teansters. They had been instructed to do so by Roy Mendoza, who
further told themto informworkers that the | UAWwas no | onger

going to exist. No canpai gn was

°r vera, after becomng president, disassociated
hinsel f from Local 890. Gijalva becane Mice President of the
UAW and simlarly ceased her enploynent relationship wth the
Teanst ers.

7Chavez was placed in charge of the business agents
who were involved wth the enployer. Hs duties inthis
particul ar capacity included instructing these agents howto
properly fill out and process grievances.

7



conduct ed on behal f of the Independent ULhion during the
pendency of the el ection proceedi ngs.

Mendoza stated that the decision to file the Teanster
petition was nade after the UFWbegan organi zi ng t he enpl oyer's
workers. He had considered the possibility of a nerger or
affiliation between the |ndependent Lhion and the Teansters, and
had been given the opportunity to run the I ndependent Uhion
hinsel f. However, Mendoza determned that these actions woul d not
be feasi bl e because of problens that existed wth the | ndependent
Lhi on' s record-keeping and a their finances. 8 Further, the
Teanster-1 UAWconsul tants reported back to himthat workers had
been dissatisfied wth their representation by the lUAW In
short, Mendoza concl uded that the UAWSs position in the el ection

: 9
canpai gn was unt enabl e.

O Septenber 18, a neeting was conducted anong t he
enpl oyer' s workers, ostensibly under the auspices of the

| ndependent Uhi on. 10 The purpose of the neeting, as stated

8I\,Endoza testified that he had net wth Martha Gano
and di scussed these matters wth her. He stated that Cano did not
ask himto canpaign for the lUAW but nerely wanted himto
represent that union in contract negotiations. Mendoza added t hat
Cano expressed the wsh that the peopl e woul d be represented by a
union and that she preferred that the representative be the
Teansters, not the UFW

9I\,Endoza di scussed these natters with Pete
Mat uri no and Sam R ver a.

10The neeti ng announcenent was printed on | UAW
stationery and was witten in the nane of that union.

8



on the announcenent, was to di scuss wage negotiations. The
neeting was held at the Teansters Lhion hall. Testinony as to
what transpired there was sonewhat inconplete. Accounts provided
by w tnesses were not so nuch in conflict as they were separate
pi eces of the sane puzzl e.

Robert Chavez, when called to testify by the UFW
stated that there was one such neeting at whi ch he was present.
Q her Teanster representatives/ | UAWconsultants who were there
I ncl uded Froilan Medi na, Johnny Macias, and Margaret Qijal va.
Chavez stated that Johnny Maci as opened the neeti ng11 and whil e
Chavez said that he, Chavez, spoke to workers at that tine, he did
not recall whether he spoke to them"fromthe platformi or whether
he had i ndivi dual discussions wth workers on the floor of the
hal | .

Wien cal | ed subsequently as a witness for the
Teansters, Chavez stated that he was "sitting anong the workers, "
talking to small groups of two or three. Chavez said that he was
getting reacquai nted wth these workers, sone of whomhe had known
in prior years when the Teansters had represented them According
tothis wtness, "nostly what . . . was discussed at that neeting
was the situation wth Martha Cano. V¢ had a | ot of questions as
to what was goi ng to happen because of the contract bei ng expired

and

Yhavez later testified that Mcias introduced
hinsel f as the "representative for the I ndependent Uhion."



Mart ha Cano bei ng away. " 12" thavez noted further that the workers
"were upset . . . they were not satisfied wth the I ndependent
Lhion. They hadn't heard anything as to what was going on in
negotiations.” Chavez advi sed the workers to contact Mrgaret
Gijalvaif they had any probl ens. Another natter which was

di scussed at the neeting included a pendi ng grievance invol ving the
bus pi ck-up site.

Maurill o Chavez, one of the enpl oyer's workers, stated
that he attended two "I UAW neetings at the Teansters Hall. The
first was conducted by Roy Mendoza, while the second was run by
Robert Chavez. At both neetings sal ary negotiations were the
naj or topi ¢ of di scussions.

Robert (havez testified that he took access to the
enpl oyer's property many tines. He attenpted to differentiate
bet ween t hose occasi ons when he canpai gned for the Teansters,
passing out Teanster |iterature and authorization cards during
permssi bl e el ecti on access hours, and those occasi ons when he
took access for the purposes of dealing wth |UAWnatters such as
grievances. In these latter situations, Chavez denied that he
distributed Teanster literature or urged the workers to vote for

t he Teansters.

12R)y Mendoza testified simlarly that the purpose of
the neeting was to explain to the workers what was happening to
t he | UAW

10



By contrast, several worker wtnesses stated that Chavez
canpai gned on behal f of the Teansters during work hours, not just
those tines nornmal |y reserved for el ection access. 13 Maurillo
(havez stated that on one occasi on Robert Chavez urged the peopl e
to vote for the Teansters and appeared at the work site about 1:30
or 2:00 p.m14 VWr ker Edwardo Becerra simlarly testified that
Robert Chavez and Margaret Gijalva visited his crew on one
occasion after their norning break, and spoke to themabout voting
for the Teansters for about twenty or thirty mnutes. However, the
crew kept on working whil e Chavez and Qi jal va canpai gned. Becerra
said the two visited wth his crewa total of about four tines,
passing out literature, buttons and a petition on various
occasions. > Li kewi se, Manuel Gonzal ez stated that his work crew
was visited by Chavez and Gijal va on one occasion and by GQijal va
and Johnny Macias on three others. A least three of these visits
took place during work tines. Nonethel ess, Ginzal ez stated that
the canpai gning did not disrupt work, as the crew kept on worki ng

whil e the organi zers were talking wth them Vérker

13I .e., one-half hour before work or during the |unch

br eak.

14The wor kers had taken their |unch break at noon.

The second tine they visited, according to
Becerra, was al so after the norning break. A supervisor was
present in the vicinity, but was wth a different group of workers.

11



Rafael Alvarez also testified that his crewwas visited on four
occasions by Gijalva and Johnny Macias canpai gning for the
Teansters. Avarez did not state, however, when the visits took

pl ace. 16 Becerra, Gnzal ez, and Robert A varez al so noted that
they and their co-workers were told by the Teanster representatives
that the | UAWwas not going to continue to exist.

2. Analysis and Goncl usi ons

The foregoing factual recitation represents the sum
total of evidence offered in support of exceptions two and fi ve,
i.e., whether the Teansters and the | UAWused the latter's contract
admni stration or post-certification access rights to canpai gn on
behal f of the Teansters and whether this tended to affect the
out cone of the election; and whether the Teansters and the | UAW
created the inpression that they are "alter egos" of one anot her
rather than rival unions, and if so, whether this tended to
interfere wth the voter's ability to freely choose anong t he
bal | ot choi ces.

A presunption arises in favor of certifying the results
of an election. (DArigo Bros, of Galifornia (1977) 3 ALRE Nb.
37, Ranch No. 1 (1979) 5 ARB Nb. 1; Galifornia Lettuce G. (1979)
5 ALRB Nbo. 24; ALRA section

16Wiet her Al varez and Gnzal ez were testifying

about the sane or different incidents was unclear fromthe record,
i.e., it was not established whether the two worked in the sanme or
different crews.

12



1156.3(c).) Generally speaking, the party objecting to certifying
the results of an election has the burden of proving that specific
m sconduct tended to affect enpl oyee free choice to the extent that
it had an ultinate inpact on the results of that election. (See,
e.g., Bright's Nursery (1984) 10 ALRB Nb. 18; J. (berti, Inc.
(1984) 10 ALRB No. 50.) This standard has been referred to, in

abbrevi ated fashion, as the "out cone-determnative" test.
Petitioner did not seek to refute evidence that its
representati ves appeared at the enpl oyer's premses during work
tine, or times not nornmal Iy designated for el ection access, and
canpai gned on behal f of the Teansters. 17 Techni cal |y, therefore,
the canpaign visits were in violation of the access rule. Despite
t he appearance of organi zers during work tines, however, the
evi dence denonstrates that-the canpai gning did not "disrupt” work,
as wWtnesses testified fairly consistently that they kept on
working while the benefits of Teanster affiliation were being
extolled. Furthernore, the record does not establish that Teanster
representatives gai ned access by asserting or relying upon "post -
certification” or "contract admnistration” rights. 18 Mor e

inportantly, the record

17St atenents of Robert Chavez to the contrary
not w t hst andi ng.

18 No testinmony was recei ved concer ni ng whet her the
representatives asked conpany personnel whether they m ght
(Foot not e Gont i nued)
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contains no reference to any attenpts by the UPWto gai n access
during non-work tines, arguably to gain equal anounts of exposure.
There is |ikew se no evidence of such efforts being rebuffed.

In Ranch No. 1 (1979) 5 AARB No. 1, the Board stated
that in order for access rule violations by organi zers to provide
a basis for overturning an el ection, evidence nust: be presented
"toindicate that these violations were of such character as to
create an intimdating or coercive inpact on the enpl oyees' free
choi ce of collective bargaining representative.” In that case, the
Board found that six separate access rule violations (i.e., siX
I nstances of "excess access,” either by way of |arger than
permssi bl e nunbers of organi zers bei ng present or canpai gni ng
beyond permssible access tine [imts) did not have a coercive or
intimdating effect on enpl oyee free choi ce.

In Frudden Enterprises (1981) 7 ALRB No. 22, seven

separ at e canpai gni ng i nci dents were found by the | HE to have

i nvol ved access rule violations.  these, four were determned
to be "disruptive" of work. Two invol ved actual physi cal
confrontations between organi zers and conpany personnel. The
incidents took place in the context of a strike, in an atnosphere

which mght be terned highly

(Foot not e Gont i nued) _ _
take access or whether they sinply appeared at the various
work sites.

14



charged. Yet even these "disruptive" circunstances were deened
not to have a coercive or intimdati ng effect on enpl oyee free
choice. As the IHEin that case wote:

A t hough such conduct is prohibited by the access rul e
and puts workers in a difficult position by inducing them
toturn fromtheir work in the presence of supervisors
who have directed the organi zers to leave, it is equally
likely that this conduct woul d cause resentnent of the
organi zers' interference wth work or anxiety of the
supervi sor's reaction to the enpl oyee turning fromwork
as that it would inspire fear of the union. To concl ude
that fear is the notable reaction is highly specul ati ve.
(1d., 'HED 54.)

The violations of the access rule here were generally non-
disruptive and of a far | ess serious nature than those found in

Frudden Produce. It is therefore concluded that they did not have

a coercive or intimdating effect on enpl oyee ability to freely
choose a bargai ning representative, and thus did not have an effect
on the outcone of the el ection.

The Board has noted i n Royal Packing (1982) 8 ALRB Nb.

57, at p. 4, n. 3, that "in order to avoid discrimnatory access,
or the appearance of such during a rival union canpai gn, we find
that a certified unionis entitled only to organi zati onal access
pursuant to 8 Cal. Admn. Code section 20900 whenever a rival union
files a Notice of Intent to Take Access (NA) or an el ection

petition

_ ot abl y, evidence in this case denonstrated t hat
a supervi sor was present on only one of the access
viol ations established herein.

15



is filed, whichever is first." In this case, where the rul e was
viol ated, there was no proof that the Teansters avail ed thensel ves
of access in the nane of the certified union, or 1UAW or that the
enpl oyer granted access rights to persons canpai gning for the
Teansters on the basis that they were on the property to admnister
the I UAWcontract.

The specific language of (bjection 5 refers to the
"creat[ing] of the inpression that the [Teansters and
I ndependents] are "alter egos' of each ot her20 rather than rival
unions.” @ining access to the enpl oyer's property in the nanme of
one union, while at the sane tinme advanci ng the cause of anot her
union, would certainly go far in establishing an inference that
workers coul d reasonably believe that the two unions were one and
the sane. Yet, the proof falls far short of providing the basis
for such an inference. Apart fromthe fact that several of the
sane i ndi vi dual s becane responsi bl e for processing | UAW
grievances, and spoke under the auspices of the |UAWat a neeting

hel d at the Teanster union hall, which mght foster

20The term"alter ego" is nost conmonly used in an
enpl oyer context. In John Hnore (1982) 8 ALRB Nb. 20, the Board
noted that the term"is reserved for those situati ons in which a
successor entity is: ... "nerely a disguised continuance of the
old enployer. (dtations.) Such cases involve a nere technical
change in the ownership or nanagenent. [dtation.] (Ephasis
added)! .... The determination in all such cases is whether the
new enpl oying entity is in actuality the original one in a new
form" (l1d., pp. 4 and 6.) In short, the "alter ego" term nol ogy
woul d apply to an entity different in name only fromits
pr edecessor .

16



sone i npression of nerged identities, the evidence indicates that
workers were directly advised that their forner collective
bar gai ni ng representative was goi ng to cease to exist, and that
they shoul d vote for the Teansters. Such statenents, indicate that
the unions were in fact conpeting wth one another. Notably
mssing fromthe testinony were statenents to the effect that
workers were told that the unions woul d actual |y nerge, or that the
| UAWpr esi dent recommended that the Teansters "inherit" the | UAW
certification.

In reality what had taken pl ace was that the personal
and legal difficulties experienced by the | eaders of the | UAW
created a vacuum \Verkers represented by that union and enpl oyed
under its contracts still in effect were undoubtedl y confused and
sonewhat apprehensi ve about its fate, especially after receiving a
letter fromMartha Gano outlining her difficulties. The Teansters
Lhion seized this opportunity to fill the vacuumand organi ze the
enpl oyer's workers on its own behal f, and were given a consi derabl e
advantage in doing so by its representatives being granted the
authority to conduct the IUAWs affairs. This is not to say,
however, that the Teansters used the | UAWpower base or worker
support for that union, such as it was, to garner votes for the
Teansters, thus inhibiting their "free choice" of a bargaining
representative. To the contrary, Teanster representatives noted
that workers expressed dissatisfaction wth the |UAW The

Teanst ers consequent|y sought to

17



differentiate and di stance thensel ves fromthe | UAW rat her than
foster the notion that the Teansters were goi ng to assune the

|UAWS role at that union's behest.21

21'I'he | UAWargues that the el ection shoul d be set
aside on the basis that the Teansters nmaterially msrepresented to
the enpl oyer's workers that the | UAWwas going to cease to exist.
This argunent nust fail for a nunber of reasons. No such objection
was filed wth the Executive Secretary after the close of the
election, as is required under Regul ation section 20365(a). Nor
was this particular issue set for hearing, as required under
Regul ation section 20365(g). Therefore, it should not be
consi dered on purely procedural grounds.

Not wi t hst andi ng t hese determnations, the so-called
"msrepresentation” is neither factually nor legally sufficient to
overturn the el ection. The statenment was nade by individual s
responsi bl e for nanagi ng the | UAWs busi ness. Pursuant to that
responsibility, it was they who determned that the | UAWwoul d
"cease to exist," or at mninum not carry on a canpai gn. Thus, for
all intents and ﬁur poses, the statenents that they nade were not
i naccurate, as the decision had been made by those aut horized to
nake it, not to continue the | UAWs existence. That subsequent
events denonstrated that dissenters fromthe Teanster's deci sion
(i.e., SamRvera) would naintain the viability of the | UAWdoes
nof]I detract fromthe accuracy of the statement at the tine it was
nade.

Secondly, a party nmay not rely on its own msconduct as
a basis to set an el ection aside (Regs. section 20365(c)(5);
Pacific Farns (1977) 5 ALRB No. 75). Agents for the | UAWnade t he
statements in question. The |UAWnNow urges that these individuals
overstepped their prerogatives as agents by engaging i n an act
which was a fraud upon their principal (Avil Code section 2306
states that "an agent can never have authority either actual or
ostensible, to do an act which is ... a fraud upon the principal ")
and therefore their conduct should not be inparted to that union.
As per the above, however, such statenents were not inaccurate or a
"fraud" at the time, since those charged wth the responsibility of
runni ng the 1UAWhad the authority to decide its future, at |east
vis-a-vis the Inland and Vst ern enpl oyees, which in the judgnent
of the UAWagents could not continue to represent them

(Foot not e Gont i nued)
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For all the foregoi ng reasons, it is recommended

(Foot not e Gont i nued)

Lastly, the reliance by the UAWon the rul e regardi ng
canpai gn msrepresentation in Hol |l ywood Geramcs Gonpany, |nc.
(1962) 140 NLRB 221, does not reflect the current state of the | aw
under National Labor Rel ati ons Board precedent, or even under ALRB
case law That rule essentially stands for the proposition that an
el ection nay be set aside where there has been a msrepresentation
"whi ch invol ves a substantial departure fromthe truth at a tine
whi ch prevents the other party . . . fromnaking an effective
reply.” | have found that the statenment in question was not a
"substantial departure fromthe truth.” Additionally, insufficient
evi dence was presented as to the exact tine when the statenents
were nade. However, they were nade throughout the canpaign, from
which it mght be inferred that there were opportunities presented
for the effected party to rebut or refute them Notw thstandi ng
these evidentiary difficulties in providing a factual basis for
bringing the rule into play, this Board has adopted a nodified
Hol | ywood Geramcs rule, since that rul e was grounded upon the
National Board s "laboratory conditions" nodel for el ection conduct
which is not followed in the agricultural setting. Rather, it is
only where an el ection msrepresentati on prevents enpl oyees from
expressing "a free and uncoerced choi ce of a collective bargai ni ng
representative "as per DArigo Bros, of Galifornia (1977) 3 ALRB
No. 37 that this Board wll set an el ection aside based on a
msrepresentation of fact. (Sakata Ranches (1979) 5 ALRB No. 56);
see also Triple E Produce (1983) 35 Cal.3d 42.)

Furthernore, Hbollywood Geramics has in fact been
overturned by the National Board in Mdland National Life |Insurance
C(r)]. (1982) 263 NLRB 127. In that case, the National Board hel d
that:

Vé wll no longer probe into the truth or falsity of the
parties' canpai gn statenents and that we wll not set
el ections aside on the basis of msleadi ng canpai gn
statenents. V& wll, however, intervene in cases where a
party has used forged docurments which render the voters
unabl e to recogni ze propaganda for what it is. Thus, we
wll set an el ection aside not because of the substance
of the representation, but because of the deceptive
nmanner in -which it was nade, a nanner which renders
enpl oyees unabl e to eval uat e

(Foot not e Cont i nued)
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that Cbjections 2 and 5 be di smssed.

C (jection la; Threatening workers that the UFW
woul d attenpt to have undocunented workers
deported if it were el ected.

The evi dence presented on this objection consisted of a
conpany leaflet distributed during the canpaign. A copy of that
leaflet, and its English translation, are attached as Appendi ces 2a
and 2b and i ncor porated by reference.

In brief, the leaflet tells of Gesar Chavez conpl ai ni ng
to President Reagan that the Immgration Departnent was letting
undocunent ed workers into the country, that these workers were
taking jobs away fromresidents, and that the President shoul d see
to it that undocunented workers from Mexico "shoul d be returned .

imediately." It "remnds" workers that the UFWdenonstrat ed
agai nst undocunented workers at the Immgrati on Departnent,
patrol | ed the border stopping those wthout papers, and that Chavez
"called the immgration on us." The leaflet refers to the UFW
protecting "the locals nore than . . . theillegals.” As a

consequence, "if the union cones

(Foot not e Gont i nued)
nmanner whi ch renders enpl oyees unabl e to eval uate the
forgery for what it is. . . . [Wewll continue to
prot ect agai nst ot her canpai gn conduct, such as threats,
promses, or the like, which interferes wth enpl oyee
free choice. "

Gonsequently, were this Board to adopt the Mdl and rul e, the naking

of the msrepresentation clained here, in and of itself, woul d not
result in setting this el ection aside.
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tothis conpany -- wll it be possible to retain our jobs? | don't
think so being that there is a lot of people wthout jobs waiting
for work at the Lhion hall." Lastly, the leaflet reiterates that
the UFWhas called the imnmgration service, and that workers shoul d
"protect” thensel ves by voting "No Uhion."

AL RA section 1155 permts enpl oyees to freely
express their views on unionization as long as that expressi on does
not contain "any threat of reprisal or force, or promse of
benefit." This Board has consistently followed the NL RA
precedent regarding enpl oyer canpai gn speech found in NL. RB v.

A ssel Packing . (1969) 395 U S 575, which interprets the NLRA

counterpart to section 1155. (See, e.g., Akitono Nursery (1977) 3
ALRB No. 73; Abatti Farns (1979) 5 ALRB No. 34, aff'd in part
(1980) 107 C A 3d 317; Mssion Packing Co. (1982) 8 ALRB No. 14;
Steak-Mate, Inc. (1983) 9 ALRB No. 11. In dssel, the US Suprene

Gourt stated that an enpl oyer has a qualified right to "nake a
prediction as to the precise effects he believes unionization wll
have on the conpany." However,

the prediction nust be careful ly phrased on the basis of
obj ective fact to convey an enployer's belief as to
denonst rat e probabl e consequences beyond his control ...
If thereis any inplication that the enpl oyer may or nay
not take action solely on his own initiative for reasons
unrel ated to economc necessity and known only to him
the statenent is no longer a prediction but a threat of
retaliation based on msrepresentation and coercion ....
(395 US 618, 619, enphasis supplied.)
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Qearly, the statenents in the conpany | eafl et regarding
purported UFWpositions on immgration natters referred to
conseguences "beyond [the enpl oyer's] control™ whi ch m ght
eventuate, should that union be sel ected as bargai ning agent. The
| eaf | et contains no threat of an enpl oyer response to a possi bl e
UFWvictory. There is no inplication that should the UFWprevai |
inthe election the enpl oyer mght or mght not "take action solely
on his owninitiative for reasons unrel ated to economc necessity."
Rat her, the enpl oyer nerely stated its opinion that given the UFWs
al | eged stance on undocurnented workers, it would not be in the best
interests of these workers to vote for that union. The |eaflet
constituted no nore than a legiti mate expression of "views,
argunents, or opinions" permssible under section 1155 of the Act,
and therefore cannot serve as a basis for objectionabl e el ection
conduct.22

It is therefore recormended that this objection be

di sm ssed.

22Even, If the acts and statenents attributed to the
UFWand its | eadershi p were i naccurate, under Mdl and Nati onal
I nsurance (., supra, the woul d not constitute objectionable
conduct. They were clearly presented in such a nanner as to enabl e
workers to "recogni ze propaganda for what is." (See also, Sam
Andrews' Sons (1978) 4 ALRB No. 59.)
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D (pjection (e): Threats to Fire Wrkers if the
UFW\V¢re H ected

VWorker Maurillo Chavez testified that in early
Qctober, 1984, he had a conversation wth one of the enpl oyer's
ower's, Luis del Fno. Del Fnotold Chavez, according to the
worker, that "he knew that we had signed sone cards for the Chavez
union," and that "we were about to | ose work."

Juan Nunez was present during the af orenenti oned
conversation. Testifying on behal f of the enpl oyer, Nunez provided
a fuller account, placing del Fne's statenent nore appropriately
inthe context inwhichit was uttered. Nunez stated that Chavez
and del F no were discussing a wage increase currently bei ng
negotiated. Del Fno al so coomented on the upcom ng representation
el ection. According to Nunez, del Fno "said as far as he was
concerned he didn't want any union but then it was up to us whet her
we wanted a union or not." Del Fno further stated that "it is
probabl e you wll not be getting the job after the Chavez uni on
cones in ... because we have never been worki ng under any uni on
that has a dispatching hall .... [Y ou know very wel | your
i gnorance about all these [sic], you go to Mexi co and cone back and
we always gi ve you back your job wthout any probl ens. And what he
was telling al so and naki ng reference about -that if Chavez was
doing the hiring we may not get our jobs back and they woul d not

consi der our seniority."
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Testinony provided by Luis Del Fno hinself essentially
corroborates that of Nunez. Del Fno denied telling Chavez or
Nunez that they would be fired if the UFWcane in, or |ikew se
threatening any other workers wth discharge in that event. Del
FHno did state that he told Nunez, a truck driver for the conpany,
that "if we went UMA . .' . he could probably | ose his job .

[ b] ecause of the procedure of the hiring hall they have. They
usual |y take a | eave of absence and . . . go to Mexico. And on
their return, . . . normally they' Il ask for extensions and stuff
like that. And | figured eventually, wthin a couple of years,

w th the high pay they receive,23 that . . . whonever is in the
hiring hall would put probably sone of their relatives or friends
intheir position.”

Chavez’' testinony did not, in essence, rebut that of
either Del Fno or Nunez. The fact that they provided a nore
conpl ete account of the all eged objectionabl e remarks tends to | end
greater credence to their testinony. Wen the "threat" of job | oss
Is viened inthe total context of del F ne' s opinion about the
possi bl e i npact of being enpl oyed under the UFWhiring hal | system
its coercive and/or intimdating aspect is nore or |ess elimnated.
Once again, the enpl oyer nerely nade a prediction about the

possi bl e

23I\Unez, as a truck driver and Chavez, as a
trailer puller, apparently received a higher wage than the pickers
and the irrigators.
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del et eri ous consequences of a URWvi ctory whi ch were "beyond [ hi s]
control." Del Fno nade no reference to any steps he mght take
regarding the loss of work. He expressed his belief that
favoritismat the hiring hall mght override considerations of
seniority and past |eaves of absence preference, resulting in the

loss of their jobs. Unhder the dssel standard di scussed above, his

statenents are permssi bl e canpai gn propaganda. 24( See al so, Sam

Andrews' Sons, supra.)

It is therefore recommended that this objection be
di sm ssed.

E (pection 40 Pre-Hection D scussi ons of

Enpl oyee G'ievances Between the Enpl oyer and the
Teansters

Despite the representation in the Teansters' brief that
"the UFWpresented no evidence in support of this objection,” from
the evidence it should not be subject to dispute that Teanster
representatives, who "vol unteered' to work for the 1UAW entered
pre-el ecti on di scussions of enpl oyee grievances, at |east wth
enpl oyees, if not wth the enpl oyer itself. Robert Chavez noted
that as an |UAW"consultant” his duties were to assist in the

filling out of

24As pointed out in the Teanster's brief, even

viewng del Fine's intheir wrst possible (i.e., coercive), |ight,
the fact that they were nade to only two enpl oyees indicates that,
as isolated remarks, they could not tend to affect the outcone of
the election. (., Triple E Produce (1980) 6 ALRB No. 46; Jack or
Mari on Radovi ch (1976) 2 ALRB No. 12.)
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grievances and ascertain whether they had nerit. He admtted he
net wth workers "nany tines" to discuss their grievances. The
duties of his boss, Roy Mendoza, invol ved instructing | UAW
busi ness agents as to howto file grievances. He and Teanster
Busi ness agent Sam R vera negotiated a wage re-opener wth the
enpl oyer and advi sed conpany workers not to accept their offer.
Lastly, according to the neeti ng announcenent and the testinony of
Maurill o Chavez, the wage i ssue was di scussed by Teanst er
representatives at the | UAWneetings held at the Teansters' hall.
Robert (havez stated that at one of these neetings, a grievance
i nvol vi ng the bus pi ck-up poi nt was di scussed.

Vorker Ramro Perez, called by the URW stated that on
the norning of the el ection Teanster representative/ | UAW
consul tant Johnny Macias told "nost of the workers fromthe
conpany . . . that nowwe take care of all your grievances and
your problens. And we already talked this over wth the conpany
but the ones that will settle all of these would be the
Teansters.” Neither Macias nor any other wtness was called to
rebut Perez' testinony.

Thus, it is clear that Teanster representatives, at
| east as | UAW"consul tants," di scussed grievances and a wage
i ncrease with workers and di scussed this wage i ncrease with the
enpl oyer prior to the el ection. However, the conduct alleged as
obj ectionable is the giving of the inpression that the enpl oyer

di scussed grievances wth the Teansters Lhion. Nb evidence was

present ed t hat
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negotiations took place or grievances were processed in the nane of
the Teansters. Nor was there any testinony as to whether anything
had been resol ved prior to the el ection. 25 Maci as’ renark indi cates
that these matters were handl ed under the aegis of the |UAW but it
woul d be the Teansters who woul d "settle them” This is only the
natural result of a Teanster victory in the el ection.

As it has not been shown that the m sconduct
alleged did in fact occur, it is recormended that this
obj ection be di sm ssed.

QONCLUSI ON

It is recoomended that the Intervenor's (bjections be
dismssed intheir entirety, and the Internati onal Brotherhood of
Teansters, Local 890, be certified as the exclusive collective

bar gai ning representative of all of the enpl oyer's workers.

Dated: August 5, 1985 é

VAT THEW GOLDBRKG
I nvestigative Hearing Exam ner

25Suc:h evidence, if preferred, mght indicate that the
enpl oyer negotiated with a non-certified union. It would by
I nference show favoritismfor that union by manifesting that the
enpl oyer could and woul d negotiate wth it. Unlawul assistance
to a particular union has been utilized as a basis for setting
aside the results of an election. (Security Farns (1977) 3 ALRB
Nb. 81; George Lucas & Sons 4 ALRB Nb. 86.)
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