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BACKPAY DEA S ON AND CRDER
h Novenber 28, 1984, Admnistrative Law Judge (ALJ) Robert LeProhn

i ssued the attached Supplenental Decision in this case.? Thereafter,
Respondent UFWtinely filed exceptions to the ALJ's Decision wth a supporting

brief.
[11HHrrrrrrrrd

YGervando Perez was one of el even agricul tural enpl oyees who filed an unfair
| abor practice charge against their union, the Unhited FarmWrkers of Ameri ca,
AFL-A O (UFWor Whion), accusing the Lhion of illegally termnating their good
standing for failure to pay a day of holiday pay into the UFWs dtizen's
Participation Day (GPD fund. Perez was the only one of the Charging Parties
who was actual |y discharged by his enpl oyer as a result of his |oss of good
standing wth the Lthion. In My of 1982 the UFWand General Gounsel signed a
settlenent agreenent providing for (1) an internal union rebate procedure for
nenbers who obj ected to the CPD paynents, see UFW(Qles Breaux (1985) 11 ALRB
No. 32,(2) reinstatenent of all Charging Parties to good standing wth the
Lhi on, (3) union-paid backpay for Gervando Perez and union efforts to have
Perez reinstated with his enpl oyer. Perez was the only Charging Party who did
not go on to challenge the settlenment in court, electing instead to pursue his
rei nstatenent and backpay rights under the settlenent. A though the UFW
argued, in effect, that the pending court challenge to the settl enent
agreenent divested the Board of jurisdiction to hear Perez' backpay claim the
ALJ properly found that the settlenent was final as to Perez since he had
declined to seek review of the Board s Qder.



Pursuant to the provisions of Labor Code section 1146, %
the Agricultural Labor Relations Board (ALRB or Board) has

del egated its authority in this matter to a three-nenber panel.?

The Board has considered the record and the ALJ's Decision in |ight
of Respondent's exceptions and brief and has decided to affirmhis rulings,
findings of fact and conclusions of |aw and to adopt his recommended order
wth two nodifications: (1) interest shall be conputed i n accordance with the

Board's Decision and Oder in Lu-BEte Farns, Inc. (1982) 8 ALRB No. 55 from

August 18, 1982, the date of issuance of Lu-Ete, rather than fromthe date of
i ssuance of this Suppl emental Decision and Oder; (2) work search expenses for
1980, apparently inadvertantly included by the ALJ, shoul d be deducted from

the anard.¥ The deduction reduces the award by $65.00, for a total

of $10, 646. 10 plus interest.

Z/All section references are to the Galiforni a Labor Gode unl ess
ot herw se speci fi ed.

§/The signatures of Board nmenbers in all Board Decisions appear wth the
signature of the Chairperson first (if participating), followed by the
signatures of the participating Board nmenbers in order of their seniority.

il/V\alé deny Respondent's notion, nade to the Board and not to
the ALJ, to take admnistrative notice of two strike access cases, Bruce
Church, "Inc. (1981) 7 ALRB No. 20 and G owers Exchange, Inc. (1982) 8 ALRB
No. 7, as well as court orders obtained by the Board granting strike access to
several Salinas area conpanies during the 1979 strike. The U-Wal so asked us
to take admni strative notice of several other Board Decisions as further
evidence of the extent of the strike and the use of replacenent workers. The
maj or premse underlying the UPWs argunent, however, is that Perez' duty to
mtigate danages includes a duty to work at struck ranches. The ALJ properly
rejected such a proposition, citing Big Three Industrial Gas (1982) 263 NLRB
1189 [111 LRRVI 1616] .

11 ALRB No. 33 2.



CROER
Pursuant to Labor (ode section 1160. 3, the Agricul tural Labor
Rel ati ons Board (Board) hereby orders Respondent Unhited Farm \Wrkers of
Arerica, AFL-AQ to pay Cervando Perez $10,646.10 plus interest at the rate
of 7 percent per annumuntil August 18, 1982, the date of issuance of Lu-Ete
Farns, Inc. (1982) 8 ALRB Nb. 55 (Lu-Ete), and thereafter interest to be
conputed i n accordance with the Board's Decision and Qder in Lu-Ete.

Dated: Decenber 19, 1985

JYRL JAMES MASSENGALE, (hai r per son

JEROME R WALD E Menber

JORE CARR LLQ  Menber

11 AARB Nb. 33 3.



CASE SUMVARY

UN TED FARM WIRERS (F AMER CA 11 ARB \b. 33
AFL- d O (CERVANDO PEREZ) Case No. 78-Q.-21-M 2)
Set t | enent

The Charging Party to be nade whol e in this backpay proceedi ng was one of 11
UFWnenber s whose good standing was termnated in 1978 for failure to pay to
the Lhion the dtizen's Participation Day (CPD holiday pay negotiated in the
col | ective bargai ni ng agreenents between the UFWand the nenbers' enpl oyers.
Lhl i ke other nenbers, however, Perez' |oss of good standing also lead to his
di scharge under the contract union security provision. In 1982, the General
Gounsel and URWentered into a settlement which provided, inter alia., that
Perez be reinstated and nade whol e for | ost wages resulting fromthe
discharge. Over the UFWs objection that the settlenent was not final due to
a pendi ng court challenge and renand to the Board, see UPW(Q | es Breaux)
(1985) 11 ALRB Nb. 32, the case proceeded to hearing to determne the anmount
of backpay due Perez.

ALJ Deci sion

Prior to hearing, an ALJ had granted, w thout prejudice, the General Counsel's
Mtion to Srike portions of the Respondent's Answer denyi ng the anount of
gross earnings set forth in the specification. Wen the Respondent failed to
anend its answer, the ALJ who conducted the hearing granted the General

Gounsel *'s notion that the gross earnings set forth in the specification be
deened true. In consideration of Respondent's affirmative defenses that Perez
failed to make a reasonabl e search for enpl oynent, the ALJ found that the
Respondent net its burden with respect to the 1980 season only. The ALJ cited
Perez' own admssion that he did not seek work in 1980 because he "knew he
woul d be reinstated,” noting that Perez offered no expl anation for his
expectation. The ALJ credited Perez' testinony regarding work search in 1978
and 1979 and rejected the Respondent's argunent that Perez was obligated to
seek work wth struck growers during the 1979 |l ettuce strike.

The ALJ recommended the URWbe ordered to pay Perez $10, 711. 10 pl us
interest at 7 percent until the date of issuance of the Suppl enent al
Cecision and Oder, and thereafter at the rate designated in Lu-Bte Farns,
Inc. (1982) 8 ALRB No. 55.

Boar d Deci si on

The Board affirned the ALJ's rulings, findings of fact, and
concl usions of |aw but nodified his Recormended O der to
(1) conpute interest in accordance wth Lu-Bte Farns, Inc. (1982)



8 ALRB Nb. 55 fromAugust 18, 1982 rather than fromthe date
of issuance of the Suppl enental Decision and Qder; and (2) deduct
wor k search expenses for 1980.

* * %

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * %
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and

CERVANDO PEREZ,
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Appear ances:

Nornman K Sato

ALRB Salinas Regional Ofice
112 Boronda Road

Salinas, California 93907
for General Gounsel

Chri s Schnei der

Lhited FarmVrkers of Anerica, AFL-A O
P. Q Box 1940

Gal exico, Galifornia 92231

for Respondent

WlliamR Danser

Littler, Mendel son, Fastiff & Tichy
111 A nmaden Boul evard, Suite 400
San Jose, Glifornia 95113

Before: FRobert LeProhn
Admni strative Law Judge

DEQ S ON GF THE ADM N STRATI VE LAW JUDGE




RBERT LE PROHN Admini strative Law Judge:

This case was heard before ne in Salinas, Galifornia, on July 31,
1984,

Followng the filing of unfair |abor practice charges by a nunber of
I ndi vidual s, receipt of which is acknow edged, a consolidated conpl ai nt issued
on April 16, 1979. In May 1982, Respondent and General (ounsel entered into a
uni |l ateral settlenent agreenent, denoted Sipul ated Agreenent.

O June 14, 1982, the Executive Secretary for the Agricul tural Labor
Rel ati ons Board (Board) issued an order by direction of the Board that all
parties were ordered to conply with the provisions of the Settlenent
Agreenent. The Agreenent contains an affirnative provision directing the UFW
to nake Cervando Perez whol e for wages lost for the period July 26, 1978, to
Novenber 10, 1980, the stipul ated period during which Perez was of f work at
Wst (oast Farns as a result of his termnation at the insistence of the UFW
Perez received an unconditional offer of reinstatenent effective Novenber 10,
1980.

A though there is nothing in the record before ne so indicating, it
appears that charging parties other than Perez filed a Petition for Review of
the Board s order approving the settlenent agreenent. It al so appears, again
W thout any docunentary evidence in the record so establishing, that the
Board' s order was renmanded for further consideration in light of the Suprene

Qourt's decision in what UFWcounsel referred to as the Hlis case.y

1. Neither case nane nor case citation was provided. Apparently
the reference was to Hlis v. Railway derks (1984)




us ; 116 LRRM 2001.

Respondent relied upon the renand to argue there was no final Board
order inthe instant matter and, thus, no jurisdiction to proceed wth the
conpl i ance hearing. Qounsel for charging party pointed out that Perez had not
sought review of the Board' s order and that the order was final as to him
Therefore, it was appropriate to proceed. H's representati on regardi ng Perez
was not challenged. Absent Perez having sought review of the Board s Qder,

Respondent' s notion to stay the proceedi ngs was deni ed. 4

A backpay specification in the above-captioned matter issued April
30, 1984. On May 14, 1984, Respondent filed its answer. Paragraph 5 of the
specification set forth the manner in which gross wages had been cal cul at ed.
Respondent ' s answer deni ed that any backpay was due Perez; that Perez woul d
have had the gross earnings all eged; that Perez woul d have worked the dates
set forth in the specification; that the formula for cal cul ati ng gross
earnings used by the Regional Orector had any basis in "fact, reason or |aw';
the answer al so denied the specification of Perez' interimearnings.

O June 7, 1984, Admnistrative Law Judge Sobel granted w t hout
prej udi ce General (ounsel 's notion to strike "so nuch of Respondent's answer
relating to its denials of the anount of gross earnings set by General (ounsel
to be due claimant”. The notion rested on Gal. Admn. Code tit. 8, section

20290(d)(2). Judge Sobel

2. It is not clear whether Fbscjaqndent' s notion was ained at staying
or dismssing the proceedings. | treated it as a notion to stay.



granted General Qounsel's noti on:
. Wthout prejudice to Respondent to file an appropriate answer or
an appropriate explanation for its failure to file such answer by June
15, 1984. Failure to file such answer or explanation wll nean that
General Gounsel 's allegations relating to gross wages contained in
Paragraphs 5 and 7 of the conplaint wll be deened true.

In his Prehearing Gonference O der of June 14, 1984, Admnistrative
Law Judge Schoor|l ordered Respondent to conply wth Judge Sobel's order.
Respondent has failed to do so. A the outset of the instant proceedi ng,
General ounsel noved that the gross earnings set forth in the backpay
speci fication be deenmed true. The notion was granted over the opposition of
Respondent .

The parties were given full opportunity to participate in the
hearing. General Gounsel and Respondent filed post hearing briefs. Uoon the
entire record, including ny observation of the demeanor of M. Perez, | nake
the fol | ow ng:

FI ND NS GF FACT

1. The parties agree that the period of Respondent's liability for
backpay due Perez is fromAugust 10, 1978, to Novenber 10, 1980.

2. Prior to his discharge by Wst Coast, Perez was enpl oyed
as a lettuce | oader.

3. AScalculated by General ounsel the gross backpay due Perez is
$23, 740. 87, an anount whi ch includes $183.00 as reasonabl e expenses incurred
I n seeki ng worKk.

4. As determned by General Gounsel, Perez had interimearnings in
the anount of $264.00. Thus, as cal cul ated by General (ounsel, the net
backpay due Perez is $23, 476. 87.

5. Perez sought work as a | ettuce | oader begi nning the



week follow ng his discharge in August 1978. C & B, Bud Antle, and Shurman
were anong the growers whom Perez contacted. In each instance he was tol d by
the foreman that the crews were full.

For approxinately three weeks in Qctober 1978, Perez worked for a
bar owner friend of his in VWtsonville, Galifornia. Perez cleaned tables and
hel ped gather bottles. He received an average of $40.00 per week working for
Martinez. These anounts have been treated in General (ounsel ' s backpay
specification as interimearnings during the 1978 | ettuce season.@

6. A the outset of the 1979 Salinas |ettuce season, Perez sought
piece rate work at C & B, Bud Antle and Shuman. He approached these growers
because none has a contract wth the UFW He al so sought work at BH Toro,
Bruce Church and at other lettuce growers. He was not hired. Uiforny,
Perez was told by the foreman that there were seniority peopl e who had not yet
been cal | ed back. Perez sought work everywhere he sawa crewin the field and
at all the lettuce growers of which he was aware. In May 1979, Perez al so
sought work fromlettuce growers in the Vétsonville area.

General ounsel ' s backpay specification for the week ending July 4,
1979, shows interi mearnings based upon Vst Goast's records in the anmount of
$129 at Wst (oast Farns packing shed in VWtsonville. Interimearnings for
that week are inconsistent wth Perez' testinony that he sought no work at the
Wst (oast Farns packi ng shed after the 1978 appl e season. Perez is not

credited on

3. FromPerez' testinony it appears that there were
addi tional weeks during which he worked for Martinez; however, these weeks
V\Fl’_e ogta de the |l ettuce season and during weeks for which no backpay is
cl ai ned.



this point. Perez also testified that after being out of work for
approxi mately 3 weeks in 1978, he learned that Vst Coast operated a non-uni on
appl e departnent. Perez testified he sought and recei ved work novi ng appl es.
He worked one week for approximately 30 hours at a rate of $3.35 an hour.
Perez! gross earnings for 1978 will be reduced in the anount of $100.50. S nce
his gross earnings for each of the first 10 weeks foll ow ng his di scharge were
in excess of $100.50, it is unnecessary to assign the earnings to a particul ar
week. It wll suffice to subtract the amount fromgross 1978 earni ngs.

7. Perez quit his job in the packing shed after working one week
al though he admts there was a nonth-and-a-half to two nonths work | eft and
that he coul d have finished the season had he desired to do so. He did not
seek work in Vést Qoast's appl e operation during 1980.

8. Prior to his discharge, Perez worked piece rate and ear ned
bet ween $16. 00 and $18. 00 per hour.

9. Perez goes to Mexico during Decenber and January each w nter.
In 1980 he returned fromMexico in March and admttedly did not seek any work
thereafter because he "knew' he woul d go back to his work at Vst Coast. The
| ettuce season was over before he was of fered reinstatenent.

10. The net backpay cl ai ned by General Gounsel for the 1980 |ettuce
season, the week ending May 3, 1980, through the week endi ng Gt ober 24, 1980,
is $12,665.27, $2,137.05 of which represents retroactive pay for the 1980

season.



ANALYS S AND GONCLUSI ONS

In a backpay proceedi ng, General (ounsel has the initial burden of
proving through its backpay specification the amount clained to be due a
discrimnates. In the instant case, General (ounsel net its burden by havi ng
submtted a backpay specification the el enents of whi ch have been deened true.
(hce the backpay specification has been proved, the burden shifts to

Respondent to prove any affirmative defense avail abl e. 4

"It is well established that wllful loss of earnings is an
affirnati ve defense, and the burden has been described by the Gourt of Appeal s
for the Bghth drcuit as foll ows:

. 1n a backpay proceedi ng the burden is upon the General

Counsel to show the gross anount of backpay due. Wen that has

been done, however, the burden is upon the enpl oyer to establish

facts that woul d negatlve_t_he existence of liability to a given

enpl oyee or which would mtigate that liability.
It follows that the failure of a discrimnatee to nake a reasonabl e search for
enpl oynent constitutes an affirmative defense. An enpl oyer nust prove that
| osses were "wllfully incurred” and a 'clearly unjustifiable refusal to take
desi rabl e new enpl oynent." An enpl oyee nust nake a diligent or reasonabl e
search for interimwork. In evaluating whether an enpl oyer has sustained his
burden "any uncertainty is resol ved agai nst the w ongdoer whose conduct nade

the uncertainty possible.' "

4. Abatti Farns, Inc. (1983) 9 ALRB No. 59; M d-Vest
Hanger Go. (1975) 221 NLRB 911.

. 5. Md-Wst Hanger (o. (1975) 221 NLRB 911, 918 (citations
omtted).



Wth respect to the 1980 Salinas-Watsonville |ettuce season,
Respondent established that Perez nade no effort to seek interi menpl oynent.
Perez goes to Mexico annually during the wnter nonths. He admtted y nade no
effort to find work followng his return fromMexico in March 1980 because he
"knew' he woul d be returned to work at Vst Qoast. Perez did not explain the
basis for this expectation, and he was not unconditionally offered
reinstatenent until after the close of the 1980 | ettuce season. The
stipul ated settl ement agreenent providing the basis for awardi ng Perez backpay
was not entered into until My 1982. Respondent havi ng established through
the credi ble admssion of the discrimnatee that he failed to seek work during
the 1980 season, it was incunbent upon General Gounsel to produce evi dence
that Perez's admtted failure to seek work was not a wllfully incurred | oss
of earnings or an unjustifiable failure to seek enpl oynent. Such evi dence was
not of f ered.

Wth respect to the 1980 season, Respondent net its burden of
establishing that Perez's | oss of earnings was wllfully incurred and that his
failure to seek work during the 1980 season was wthout justification. Based
upon General Gounsel 's specification, Respondent’'s backpay liability for the
1980 season was $12, 665.67. The backpay due the discrimnatee i s reduced by
this anmount.

Perez's candor with regard to his failure to seek work during the
1980 |l ettuce season lends credibility to his testinony regardi ng work seeking
efforts during the 1978 and 1979 | ettuce season.

Wth respect to the 1979 | ettuce season, Respondent argues



that there was a significant strike of lettuce workers in the Salinas-

Wt sonvill e area and that had Perez | ooked for work in |ettuce, he certainly
could have found it at any of the struck enpl oyers. Aside fromthe anonaly of
arguing that Perez failed to mtigate by failing to seek or obtain work behind
one of its picket lines, Respondent failed to point to any authority that says
that Perez's duty to mtigate required that he do so. In B g Three Industrial

Gas (1982) 263 NLRB 1189, the Board adopted the findings and concl usi ons of

the Admnistrative Law Judge. In a situation anal ogous to that whi ch obtains
here, the ALJ stated:

If it is apart of the duty to mtigate to obtai n conparabl e

enpl oynent in and i ndustry whi ch pays rates simlar to those pai d by
t he wongdoer enpl oyer, one nust accept as a corollary that, when
enpl oyees in the interimenpl oying i ndustry go on strike, it would be
unreasonabl e to' require a discrimnatee to behave differently from
those of his fellow enpl oyees on the same job. The duty to mtigate
has never been held to enconpass a duty to engage in strike breaking.
(e of the risks assuned by an enpl oyer who unl awful |y di scharges an
enpl oyee is that the enpl oyee wll have to nmake choi ces about how and
under what circunstances, he wll take ig} eri menpl oynent while
awai ting reinstatenent by the wongdoer. =

If Perez had no obligation to accept work at a struck grower, it
follows that he woul d have no obligation to seek work at such an operation and
that his failure to do so would be irrel evant.

Respondent argues further that Perez' testinony regarding his 1979
efforts to find work cannot be credited because he testified he was unaware
there was a lettuce strike in the Salinas area during that year. Respondent
argues: "The 1979 strike by the UFWin Salinas was big. You couldn't mss it
iIf you tried."

6. Ibid, at 1206.



However, Respondent of fered no evi dence regardi ng whi ch growers were struck,
the periods during which the strike occurred, the periods during which
picketing, if any, took place at various growers, or which, if any, struck
growers operated wth scabs. In short, Respondent did nothing beyond
asserting its viewthat Perez is not to be believed because he didn't know
whet her there was a UPWstrike in the Salinas area in 1979. L

Perez was aware of lettuce strikes in the Vdtsonville area during
1979, and it seens unlikely that he woul d not have been anware of strike
situations inthe Salinas area. However, even if his testinony to the
contrary is not credited, it does not followthat the bal ance of his testinony
regarding work efforts shoul d al so be di scredited. g Perez was a believabl e
wtness. He testified that he | ooked prinarily at non-uni on operations
because the others didn't want him This has the ring of truth. Responses
whi ch he says he received fromforemen at various growers al so nake sense

i rrespective of whether what they told himwas true, i.e., whether

7. Nbo request was nade by Respondent that judicial or admnistrative
noti ce be taken regarding the 1979 strike or of any of the details thereof.
Pursuant to Evi dence Gode section 452(j), notice is taken of the fact there
was a UFWstrike in the lettuce industry in the Salinas area in 1979. Notice
is not taken of the particular growers struck, the tine frane during whi ch any
?I’O\I\EI’ in the area was struck, whether the grower was picketed, or the tine

_raﬂe V\hgn such pi cking occurred, or whether any particul ar grower operated
W th scabs.

8. MximumPrecision Metal Products Go., 236 NLRB No. 179; WI co
Energy Gorp., 246 NLRB No. 138; Gaffe Govanni, Inc. d/b/a/ Qovanni's, 239
N_.RB No. 31; Leroy Fantasies Inc., and Hardwicke's Fum Inc., ajoint venture
d/b/a/ Maxwel l's Pl um 256 NLRB No. 36.




they in fact were full or had seniority workers who had not yet been called
back. Thus, | find it doubtful that Perez failed to seek enpl oynent wth
| ettuce growers during the 1979 season. Any uncertainty in the evidence on
tmsmmnmﬂmmWmemMmemmg That portion of General
Qounsel ' s specification relating to 1979 w Il stand.

To sunmarize: Perez failed to seek work during the 1980 | ettuce
season; therefore backpay due himis reduced in the anount of $12, 665. 27.
Perez al so had interimearnings in the amount of $100.50 beyond the interim

earnings set forth in the backpay specificati on.

Net earnings in backpay specification $23, 476. 87
Less 1980 season 12, 665. 27
Subt ot al $10, 811. 60
Less additional 1978 interi mearnings 100. 50
Amount due Perez $10, 711. 10

RECOMMENCED CRDER
Pursuant to Labor (ode section 1160.3, the Agricul tural Labor

Rel ati ons Board (Board) hereby orders Respondent Uhited Farm Vrkers of
Arerica (AFL-A O to pay Cervando Perez $10,711.10, plus interest at the rate
of seven (7) percent per annumuntil the date of issuance of this Qder, and

thereafter interest to be conputed in

9. Bg Three Industrial Gas (1982) 263 NLRB 1189, 1197.

/

/
/

-10-



accordance with the Board's Decision and OQder in Lu-BEte Farns, Inc. (1982)

L

Dated: Novenber 28, 1984.
ROBERT LE PROHN

Adm ni strative Law Judge

-11-
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