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Charging Party.

DEQ S ON AND CRDER
n June 24, 1985, Administrative Law Judge (ALJ)

Suart A VWin issued the attached Decision in this natter.
Thereafter, Respondent tinely filed exceptions to the ALJ's
Decision along wth a supporting brief, and the General Gounsel
filed areply brief.

Pursuant to the provisions of Labor Code section 1146, Y
the Agricultural Labor Relations Board (Board) has delegated its
authority inthis matter to a three-nenber panel.

The Board has considered the record and the ALJ's

Decision in light of the exceptions? and briefs of the parties

yAlI section references herein are to the California Labor
(ode unl ess ot herw se speci fi ed.

g/Somia of the ALJ's findings are based in part on the testinony
of enpl oyees A fonso Gnez and Juan Gornejo. The ALJ credited their
testinony and di scredited Respondent's general nanager Geor ge Vander
Dussen. To the extent that an ALJ's credibility resol utions are based
upon deneanor of the wtnesses, they will not be

(Fn. 2 cont, on p. 2.)



and has decided to affirmthe AL)'s rulings, findings, and concl usi ons?
and to adopt his proposed O der as nodified herein.
RER
By authority of Labor (Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent Vést (oast
Dairy and its officers, agents, successors and assigns shall:
1. Qease and desist from
(a) Promsing benefits to di scourage Lhion
activities or synpathies and/or threatening any agricul tural
enpl oyee because she/ he has engaged in any concerted or uni on
activity protected by section 1152 of the Agricultural Labor
Rel ations Act (Act).
(b) D scouragi ng nenbershi p of enpl oyees in the Dairy
Enpl oyees Whion, Local No. 17, Christian Labor Associ ation,

(Fn. 2 cont.)

di sturbed unl ess a cl ear preponderance of the rel evant evi dence
denonstrates that such resolutions are incorrect. (AdamDairy dba
Rancho dos R os (1978) 4 ALRB No. 24; Standard Dry Wl | Products (1950)
91 NLRB 544 [26 LRRV 1521] T1V¢ have revi ewed the evi dence and find the
ALJ's resolutions of wtness credibility to be well supported by the
record viewed as a whol e.

§/V\9é do not rely on the ALJ's finding that Respondent gave shifting
reasons in explaining why it di scharged enpl oyee John Gornejo. As all
the reasons gi ven by Vander Dussen (i.e., high bacteria counts, nunber
of sick or three-teat cows, and inproper primng, washing, and "teat
dipping") are related, we find that they constitute one reason rat her
than various different reasons. However, even wthout this one indicia
of a causal connection, we find that that el enent is established by
Respondent ' s anti-uni on ani nus and by the timng of the discharge. In
addition, the record establishes that other mlkers responsible for
violations nore serious than those attributable to Gornej o were not
discharged. Ve therefore affirmthe ALJ's concl usion that Respondent
unl awf ul | y di scharged Juan Cornej o.

11 ALRB No. 30 2.



or in any other |abor organization, by unlawfully dischargi ng any of
its agricultural enpl oyees or in any other manner discrimnating
against individuals inregard to their hire or tenure of enpl oynent or
any termof condition of enpl oynent, except as authorized by section
1153(c) of the Act.

(c¢) In any like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of
hi s/ her rights guaranteed by section 1152 of the Act.

2. Take the followng affirmative actions which are
deened necessary to effectuate the policies of the Act:

(a) dfer to Juan (ornejo reinstatenent to his
fornmer or substantially equival ent position and nake hi mwhol e for all
| osses of pay and other economc | osses he has suffered as a result of
the discrimnation agai nst him such anount to be conputed in
accordance wth established Board precedents, plus interest thereon
conputed i n accordance with the Decision and Qder in Lu-Bte Farns,
Inc. (1982) 8 ALRB Nb. 55.

(b) Preserve and, upon request, nake avail abl e
tothis Board and its agents, for exam nation, photocopying, and
ot herw se copying, all payroll records, social security paynent
records, time cards, personnel records and reports, and all other
records rel evant and necessary to a determnati on, by the Regi onal
Orector, of the backpay period and the anount of backpay and i nterest
due under the terns of this Oder.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all

appropriate | anguages, reproduce sufficient copies in each

11 ARB Nb. 30 3.



| anguage for the purposes set forth hereinafter.

(d) Ml copies of the attached Notice, in all
appropriate | anguages, wthin thirty days after the date of issuance
of this Qder, to all agricultural enpl oyees enpl oyed by Respondent
fromApril 1, 1984 to April 1, 1985.

(e) Post copies of the attached Notice, in all
appropri ate | anguages, in conspicuous places on its property for sixty
days, the tines and places of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any notice whi ch has been
altered, defaced, covered or renoved.

(f) Arrange for a representative of Respondent
or a Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to all of its agricultural enpl oyees on conpany
tine and property at tines and places to be determned by the Regi onal
Orector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees may have concerni ng the notice
and/or their rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensation to be paid by Respondent to
all non-hourly wage enpl oyees in order to conpensate themfor tine | ost
at the reading and during the questi on-and-answer peri od.

(g0 Notify the Regional Drector in witing, wthin

thirty days after the date of issuance of this Qder, of the steps

11 ALRB No. 30 4.



Respondent has taken to conply therew th, and continue to report
periodically thereafter, at the Regional Drector's request, until
full conpliance is achi eved.

Dated: Decenber 10, 1985

JON P. McCARTHY, Menber

JORE CARR LLQ  Menber

PATR CK W HENNLNG  Menber

11 ALRB Nb. 30 >.



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the-BH Gentro Regi onal
Gfice, the General (ounsel of the Agricultural Labor Relations Board
(Board) issued a conplaint which alleged that we, Wst Coast Dairy, had
violated the law After a hearing at which each side had an opportunity to
present evidence, the Board found that we did violate the | aw by prom si ng
benefits to discourage union activities and by threateni ng enpl oyees Juan
Gornej o and A fonso Gonez and by di schargi ng enpl oyee Juan CGornej o because
of his protected union activities. The Board has told us to post and
publish this Notice. Ve wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations
Act is alawthat gives you and all other farnworkers in Galifornia
these rights:

1. To organi ze yoursel ves;,

2. To form join, or help unions;

3. To vote in a secret ballot election to deci de whether you want a
uni on to represent you; _ o

4. To bargain wth your enpl oyer about your wages and wor ki ng conditions
t hrough a uni on chosen by a najority of the enpl oyees and certified
by the Board;

5. Todact together with other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.
Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

SPEQ H CALLY:

VEE WLL NOT promse benefits to di scourage union activities or threaten any
agricul tural enpl oyee because he or she has engaged in any protected union
activities.

VEE WLL NOT discharge or lay off any enpl oyee for engagi ng i n any
protected union activities.

VEE WLL rei nburse Juan Gornejo for all |osses of pay and ot her econom c

| osses he has suffered as a result of our discrimnating agai nst him plus
interest, and in addition offer himimedi ate and full reinstatenent to his
sane or substantially equival ent position.

DATED. VEEST COAST DAl RY

By:
Representati ve Title

11 ARB Nb. 30



| f you have any questions about your ri %hts as farnmworkers or about this
Noti ce, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 319 Véternan Avenue, B Centro, CGalifornia.
The tel ephone nunber is (519) 353-2130.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOI REMDVE R MUTT LATE

11 AARB N0 30



CASE SUMVARY

Vést Qoast Dairy Case No. 84-C=92-EC
Dai ry Enpl oyees Uhion, Local No. 17 11 ALRB No. 30
C(hri stian Labor Associ ation

ALJ DEOS N

The ALJ concl uded that Respondent unlawful |y prom sed enpl oyees A fonso
Gnez and Juan Gornej o a | ess expensi ve nedi cal insurance plan than the
one provi ded by the enpl oyees' union. In addition, the ALJ found that
Respondent threatened to repl ace the enpl oyees w th non-uni on workers if
they did not sever their union ties. Fnally, the ALJ concluded that
Respondent di scrimnatori | ?/ di scharged enpl oyee Juan Cornej o because of
his union support and affiliation, 1n violation of section 1153(c) and
(a) of the Act.

BOARD DEO S ON

The Board adopted the findings and concl usi ons of the ALJ, as well as
his Proposed O der. However, the Board did not rely on the ALJ's
finding that Respondent gave shifting reasons in explaining why it

di scharged enpl oyee Juan Cornej o. The Board found that the various
expl anations gi ven by Respondent are closely related and constitute one
si ngl e reason.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *
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for the Charging Party

Before: Stuart A Véin
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STATEMENT (F THE CASE
STUART A VAN Administrative Law Judge:
This case was heard by ne on April 22, 23, 24, 1985, in

R verside, Galifornia.

The conpl ai nt, dated 8 March 1985, was based on one charge
filed by the Dairy Enpl oyees Lhion, Local No. 17, Christian Labor
Associ ation (hereafter the "Union" or "QLA') on or about 4 Septenber
1984, and duly served on Respondent .

The conplaint alleges that Respondent viol ated sections
1153(a) and (c) of the Agricultural Labor Relations Act (hereinafter
referred to as the "Act") by first threatening and then di scharging
enpl oyees Alfonso M Gonez and Juan Gornej o because of their
participation in and support for protected union activities.

The General (ounsel, Respondent, and Charging Party were
represented at the hearing and were given a full opportunity to
participate in the proceedi ngs. General Gounsel and Respondent filed
briefs after the close of the hearing pursuant to 8 Cal Admn. Gode
section 20278.

Based on the entire record,y i ncl udi ng ny observation of the
deneanor of the w tnesses, and after consideration of the argunents and

briefs submtted by the parties, | nmake the fol | ow ng:

_ 1. | hereby correct certain typographical errata and ot her
clerical mstakes in the transcription of the offical record. A though
| note that the preferred nethodol ogy is to submt these nodifications
tothe parties (see Airlines Parking, Inc. (1972) 197 NLRB 762, fn. 3),
these changes are not naterial to the outcone of the case, and |
bel i eve the process can be better expedited in this manner. The
corrections are contained i n Appendi x | attached hereto.



F NDO NGS
. Jurisdiction;

Respondent, VEEST GOAST DAIRY, is an enpl oyer engaged in

agricul tural operations -- specifically the production of mlk in
Chino, Gilifornia, as was admtted inits answer. Accordingly, |
find that the Respondent is an agricultural enployer wthin the
neani ng of section 1140.4(c) of the Act.

As was al so admtted by Respondent in its answer, | find that
Dai ry Enpl oyees Whion, Local No. 17, Christian Labor Association, is a
| abor organi zation w thin the neani ng of section 1140.4(f) of the Act,
and that Alfonso M Gonez and Juan Gornejo were at all relevant tinmnes
agricul tural enpl oyees within the neani ng of section 1140.4(b) of the
Act.

I1. The Alleged Wnhfair Labor Practi ces:

The conpl ai nt charges that Respondent viol ated section
1153(a) of the Act by threateni ng and coerci ng enpl oyees A fonso M
Gnez and Juan Gornejo in April 1984 because of their support for the
Lhion. Respondent is further charged with viol ation of section 1153(a)
and (c) of the Act by the 25 July 1984 di scharge of the two enpl oyees
because of their participation in protected union activities.
Respondent denies that it violated the Act in any respect.
A though admtting that enpl oyee Gornej o was questioned regarding his
joining the hion in April 1984, Respondent suggests that the
di scussion involved no threat or coercion. The di scharges were

allegedly not for any union support or participation, but because



the enpl oyees' work performance was unsatisfactory: They did not
properly pri ma,gl dry, or teat di p§/ the cows causi ng Respondent
to receive (two) high bacteria count reports, and resulting in illness

t O nunerous cows.

[11. Background,
Vst (oast Dairy was purchased in Qctober 1981 by Broer
Vander Dussen. The latter's son, George Vander Dussen, was the general
nanager‘—v in charge of the day-to-day operations during the rel evant
tine frane and was responsible for the hiring and firing of enpl oyees.
The conpany has one itemfor purchase -- mlk -- and typically
enpl oys four workers (two mlkers and two ranch hands) as well as one
relief person to care for 400-500 dairy cows. The cows are fed in the
early norning and then | ocked up to be bred. The mlkers arrive at
approxi mately 11:00 a. mto bring the cows into the ml khouse for
m | king which is conpl eted by 4:00-4:30 p.m Typically, a "string" of
ten cows is brought in fromthe corral after having been washed (by the
ranch hands) and dried (by the mlkers) with paper towels. The cows
are then prined, and the mlkers thereafter arrange the nachi nery for

the automati c ml ki ng.

2. "Primng" is hand ml ki n(]t; a cow to obtain a sanple so
that infection or nastitis in the mlk can be detected before the
cows are ml ked by nachi ne.

3. "Teat dipping" involves the application of spray to the
udder of the cowto close the orifices and coat the teats thus reduci ng
the possibility of infection.

_ 4., George Vander Dussen becane joint owner wth his father
i n January 1935.



After the mlking is finished, and the nachinery is autonatically
di spl aced, the mlkers teat dip the cows, wash the barn, clean the
grain bows, and take out any sick or injured cows to the hospital
corral for treatnent.

Wien Broer Vander Dussen purchased the dairy in 1981, it was a
"union” dairy -- enploying (union) mlkers and (non-uni on) ranch hands.
There was no repl acenent of enpl oyees by virtue of the purchase, and
the Vander Dussens described their relationship wth the LA as "good".
General Iy, upon hire, enployees were advised that they were free to
join or not tojoin the union as they sawfit.§/ However, Respondent
never formally executed the extant LA -- dairy industry contract, and
during the negotiations of April 1984, Broer Vander DJssen§/ accused
Lhi on busi ness agent Ben Sybesma of threatening enpl oyee retaliation if
econom c i ncreases were not agreed to by the enpl oyer bargai ning

committee. 7

5. No contract was introduced at the hearing, although Ben
Sybesma testified that all full-ti me enpl oyees were eligible for
pensi on and i nsurance benefits. ﬁl’l evance had ever been filed by
the QLA for the failure to provide these benefits (RT. Il, pp. 59-63).
It is thus unclear what union security provisions, if any, were
applicable to the instant proceedi ng.

6. Broer Vander Dussen was a nenber of the (nanagenent)
e_xeﬁut iq veg?zrgal ning coomttee which negotiated the 1984 contract
wth the

7. M. Sybesma specifically deni ed such threateni ng renarks,
whi ch denial was confirned by General Counsel w tnesses (ULhion business
agent) Berni e Vander Wi de and (Uhion president) Al Fernandez. As M.
Vander Djssen S testinony was uncorroborated and conceded t he
possi bi ity that Sybesna was su?gestl ng only that it would be in the
conpani es' best interests to offer sone econonc incentive to keep
their workers content, | find that no such threat of agricultural
sabotage was uttered by Sybesma at the April 26,1984, session or at any
other tine. As Broer Vander Dussen did not

(Foot not e conti nued----)



Geor ge Vander Dussen expl ai ned the duties and
responsi bilities of the new enpl oyees as they were hired. An
observation wndowin the mlk house enabl ed himto observe the daily
perfornmance of the mlkers. The Gonpany's oral disciplinary policy
I ncl uded the i nmedi at el y di schargabl e of f enses of whi ppi ng/ beati ng of a
cow, show ng up drunk, stealing, or cussing out the enpl oyer. Verbal
war ni ngs woul d be issued prior to discharge (as determned by George
Vander Dussen) for high bacteria counts, g failure to prine the cows

properly or forgetting to teat

(Footnote 7 continued----)

relate this perceived threat to his son George in any event, and as the
latter was solely responsible for the decision to termnate the all eged
discrimnatees, the incident sheds no |ight on the Respondent's
notivation in the instant context. Wile the scenario mght have
potentially explained the deteriorating work perfornance of Gonez and
Gornej o (see discussion, infra), the record is devoid of any evi dence
linking the Lhion, its personnel, or the alleged discrimnatees to any
such nefarious schene.

8. For quality control, the Galifornia MIk Producers -- a
voluntary associ ation -- takes sanpl es of Respondent's mlk once
weekly, but on randomdays. The results are received by the conpany
approxi mately three days later, and would nornmally reflect the mlk for
the day precedi ng the sanpl e (dependi ng upon the tine of pickup of the
mlk which was usually inthe early norning). M olations occur when
the SPC | evel s (bacteria) exceed 25,000, when coli exceed 500 and LPC
(pasteurization) was greater then 500. Mre than two violations in any
one reporting period (one month) can result in a fine to the dairy; and
all "high" counts are serious as they reflect the presence of bacteria
whi ch causes infection and ultinately may cause injury to the cows. A
sick dairy cow which would ultinately have to be "beefed" declines in
val ue fromapproxi natel y $1, 000 to $500.

The reasons for high counts can vary as articul ated by George
Vander Dussen: A standard plate count (SPQ in excess of 25,000 nay be
due to nastitis in one cow dirty or wet cows, wet weather, or nud.
(H gher counts woul d thus be exlaect ed for the wet wnter nonths.) Hgh
col I counts woul d be attributable to cows that were not dried properly.
H gh LPC counts (whi ch have never been a probl emat the conpany) woul d
nornagal7l ggr)efl ect bacteriainthe mlking pipelines). (RT., Vol. IlI,
Pp. - 99.



dip the cons after mlking. The nunber of warnings prior to di scharge
woul d depend upon the seriousness of the offense, the individual's
attitude, weather conditions, etc. Trial periods for mlkers coul d
| ast anywhere fromtwo hours to two weeks dependi ng upon the enpl oyee' s
performance. A nunber of enpl oyees failed such trial periods during
Respondent's tenure at the dairy, and all told, sonme 16 (union and non-
uni on alike) workers were di scharged between Cctober, 1981, and the
date of the hearing.

Afonso M Gonez was hired as a mlker in April 1982 wth sone
three years experience. He originally wrked two daily shifts (11:00-
11: 30 —4: 00-4: 30) whi ch was subsequent |y changed to one strai ght
seven-hour shift for each of three mlkers. He did not join the Uhion
until June 1982. Gonez testified that sone three nonths after becom ng
a uni on nenber and on various occasions thereafter, George Vander
Dussen asked himto "renmove the Uhion" or get rid of his (Gnez') union
nenber shi p because the i nsurance cost a | ot, which conversati ons Gnez
did not relate to anyone as he perceived no threat to his job security.
Prior to the hiring of Juan Gornejo in January 1984, Gonez recal led a
conversation with George Vander Dussen in the presence of ml ker
Franci sco O az wherein the general nanager allegedy indicated that he
wanted to hire anot her worker outside of the Uhion, and that he only
wanted two workers (Gnez and Daz) fromthe Lhion. George Vander

) . 9/
Dussen deni ed all such conversations.

9. | credit Vander Dussen's specific denials in this regard,
as Gonez' recol | ection was uncorroborated, and apparent!y of
insufficient nonent to cause the enpl oyee to relate the conversations
to anyone at thetine. (See S. Kuramura, Inc. (1977) 3 ALRB No. 49.)




Juan Gornejo was hired as a mlker in January 1984 -- havi ng
had about 10 years previ ous experience. He 'had never before been
di scharged for poor performance and signed up for the Uhion sone 4

nonths after he started working wth Respondent (in early April 1984).

V. Facts:

As is perhaps not untypical in these situations -- where the
participants feel strongly about their respective positions -- nuch of
the critical testinony concerning the alleged unfair |abor practices is
best characterized as litigation hyperbole. The enpl oyees woul d have
the Respondent uttering continuous threatening renarks over the
entirety of their enpl oynent and be unconcerned about anything ot her
than ridding itself of the Uhion. 1o n the other hand, the Respondent
suggests a schene to sabotage the dairy orchestrated by the Lhion's
frustrations at the bargai ning tabl e.EJ

Vewng the evidence inits entirety, | nake the foll ow ng
findings regarding each of the alleged unfair |abor practices. | have
attenpted to indicate where and why contested factual issues have been

so det er m ned.

10. Thus, while insinuating that the enpl oyer suggested the
clandestine instigation of a decertification canpaign, both Gonez and
Gornej o deni ed havi ng ever received instructions regardi ng the nature
of their duties and responsibilities as mlKkers. ven the
Respondent's articulated interest in the economc viability of its
enterprise, | find this denial wholly inplausible evenif the two were
experi enced ml kers.

~11. | have already rejected this account for the reasons
aforecited. See discussion supra.



A The Aleged Threats

Juan Gornejo recal l ed a conversati on wth George Vander
Dussen after he had signed with the Uhion sonetine in April 1984. Uon
the enpl oyee's arrival at work, Vander Dussen inquired why Gornej o had
signed with the Lhion and not told himabout it, stating that he wanted
a |l ess expensive insurance policy. Vander Dussen's face becane red,
and he spoke in a "slightly angry, fast" manner. (RT. Vol. |, p. 48,
11. 1-7.) Approxinmately one hour later, Vander Dussen went to the
m| king stables and spoke jointly wth Gornejo and A fonso Gonez
telling themto "get rid of the Union". Qornejo replied that "he woul d
think about it". (RT. Vol. I, p. 48, 11-15-23.) Later that sane day
(approximately 5:00 p.m) Vander Dussen cal l ed both workers up to his
office. Pointing to "a piece of paper wth nunbers on it", Vander
Dussen expl ai ned that the Uhion insurance cost a lot, that he could get
cheaper insurance, and that the conpany woul d pay $1.00/day nmore if the
workers left the Lhion. He asked why CGornej o and Gonmez woul d want to
pay ($17.00 dues) "to those pigs" and stated that if the two enpl oyees
did not |eave the union he woul d get peopl e fromoutside the union.
(RT. Vol. I, pp. 49-50.)

Gonez' testinony closely tracked that of Gornejo with regard
tothe latter two conversations wth Vander Dussen -- suggesting first
that Vander Dussen wanted the two enpl oyees to instigate a
decertification canpaign without revealing the true source (RT. \ol.
|, p. 138, 11. 26-28), and then later, threatened to get new workers
who were not union if Gonez and Cornejo did not sever their ULhion ties.
(RT. Vol. I, p. 141, 11. 18-26.) Gonez'



recol lection differed only in the timng -- he placed the first
conversation at approxinately 11:00 a.m and the second (office)
confrontation sone 5 mnutes |ater.

The enpl oyer presented a greatly different version of events.
Geor ge Vander Dussen deni ed threatening either enpl oyee, concedi ng only
that he was surprised to learn that Gornej o had joined the Uhion after
havi ng reviewed the insurance statenent in his father's office on 11
April 1984. He was upset because he thought that he had a good
relationship wth his enpl oyees and therefore asked Cornejo at the
wor kpl ace why he had not been so inforned. Vander Dussen testified
that he then returned to his office (and the tel ephone), denying any
deni grative remarks concerning the Lhion. Later that day, Gonez and
Gornej o asked Vander Dussen whet her they were supposed to pay their
Lhion dues or if the conpany could pay the amount directly, Vander
DCussen stated that the conpany woul d pay the noney and further denied
telling the workers to get rid of the Union, or offering a
rai se/i nsurance benefits. He also denied any conversations in his
office, pointing out that the mlking cows woul d never be | eft
unattended. (RT., Vol. Il, pp. 115-117.)

In considering the entire record, including the deneanor of
the percipient wtnesses, | find that the enpl oyees' version of the
events of April 11, 1984, to be the nore accurate. Gonez' narration
closely parallel ed that of Gornejo, although neither was present while

the other testified foll ow ng Respondent' s Unga1—2/

12. Pursuant to Unga Painting Gorp. (1978) 237 NLR3 1306 [99
LRRM 114], | granted Respondent's notion to sequester w tnesses at the
commencenent of the hearing.



notion. Although the two did not agree as to the approxinate tine of
day of the alleged conversati ons,g’/ both appeared to testify in a
sincere, straightforward manner, giving little enbel lishment to the
events of that day.

| find Gonez' explanation that he did not i medi ately relate
these conversations to his Unhion representatives because the enpl oyer
was content at that tinme wth his work perfornance to be pl ausi bl e
under the circunstances. Nor am| persuaded that the conversations
coul d not have occurred in Vander Dussen's office because the barn
woul d never be left unattended. As the conversation was extrenely
brief, it is not clear fromthe record whether or not the workers were
between "strings" during this discussion. Additionally, George Vander
Dussen could viewthe mlk barn through the observati on wndow for this
short period.

The account of George Vander Dussen seens to have gl ossed over
certain critical portions of the parties' exchanges. | do not find it
credi bl e that Vander Dussen's perturbance at Gornejo's joining the
Lhion related solely to the fact that the enpl oyee failed to di scuss
the matter wth himbeforehand. |If the Vst (oast Dairy enpl oyees were
free to join the Uhion as they sawfit -- as Vander Dussen indicated in
his testinony -- no legitinmate purpose woul d be served by this

enpl oyer -enpl oyee tete-a-tete. Gornejo had not at that tine been a

| ong-ti ne enpl oyee for whom Vander Dussen might possibly have felt sone
paternal istic betrayal. Nor does Vander Dussen's assertion that

Gornej o asked (through Gonez) whet her

13. Gornejo was involved in all three conversations, Gnez
only participated in the latter two.
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he was to pay the dues directly nake any sense in light of Gonez’
prior history of Uhion nenbership and, by inference, famliarity
wth the conpany's accounting practi ces.

Further, George Vander Dussen's denial of concern for the
I ncr eased i nsurance/ pensi on benefits (the amount ow ng woul d doubl e or
i ncrease sone $270. 00 per nont h) 4 is belied by the dairy's paranount
interest in holding costs down as conceded by Broer Vander Dussen in
reference, to the April 1984 negotiations. (RT. Vol. Il, pp. 89.) |
credit Broer Vander Dussen's original assertion that George Vander
Dussen had authority to offer an alternative (non-union) insurance plan
because of the conviction wth which Broer Vander Dussen asserted this
fact on cross-examnation. (RT.Mol. Il, p. 23, 11. 14-28.) | do not
credit Broer Vander Dussen's later recantation as a "mst ake"E/ --
since the owner was easily able to distinguish his son's authority to

offer insurance fromthat of offering rai ses.l—6/

_ 14. | have assuned that the $17.00/ nenber union dues is
directly deductible fromthe enpl oyee's pay -- al though no evi dence was
presented on this issue.

15, RT., Wol. II, p. 52, 11. 13-20.

16. Inthe latter regard, | do not credit that portion of
t he enpl oyees' version whi ch woul d have George Vander Dussen offering a
"bonus” for getting rid of the Lthion. Said offer of benefits was not
referred to in the underlying charge (QX 1.1), was beyond the
authority of Gaorge Vander Dussen, as both he and his father agreed,
and woul d be at odds wth the Respondent's avowed concern for keepi ng
costs down. | do not believe an enpl oyer alleged to denonstrate anti -
union aninus by virtue of its reluctance to incur an additional $270
er nonth in benefits would at the sane tine offer an additional daily
onus to encourage its enpl oyees to forego union benefits.
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| thus credit the enpl oyees' very preci se and apparently
sincere recol lection that (1) George Vander Dussen becanme angry when
learning that Cornejo joined the Lhion; (2) urged the enpl oyees to get
rid of the ULhion and enroll in a |l ess expensive conpany i nsurance; and
(3) thereafter denigrated the Lhion and threatened termnation if the
enpl oyees did not reconsider their choices.

B. The D scharge's

Respondent concedes that both enpl oyees' job

performance was initially satisfactory. Gonez had been worki ng w t hout
I ncident since April 1982. (ornejo commenced a single shift in January
1984. By early Mrch, 17 the conpany had returned to split shifts for
greater profitability. Qne mlker was laid off (union nenber Francisco
O az), and Gnez and Gornej o were assigned to work two daily 11-4: 30
shifts. The two worked uneventful ly through April. In early My, the
conpany recei ved a very high bacteria report (150,000 SPC 3,000 coli).
Vander Dussen told the enpl oyees to be nore careful. O 23 July, the
conpany recei ved a second "bad" report (66,000 SPC 3,000 coli). Wen
Vander Dussen asked (ornej o and Gonez what had happened, Gonez

responded that the /

/
/

_ 17. George Vander Dussen pl aced the change in md-Mrch
Qornejo recalled that the date was earlier. Respondent’'s own
records (RX 1) indicate that Daz was laid off at the end of
Februgry. I, thus, credit the enployee' s recollectioninthis
regar d.
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new ranch hand/relief person was not working properly, 18 and t hat

the "bad report was for mlk sanpl ed on Cornejo's day of f.

19/

Two days later,— both Gonez and Cornej o were tol d that

they were no | onger needed because they were not properly checki ng and
primng the cons. nez asked why he had not been warned at the tine
that he had not been properly performng his duties. Vander Dussen
allegedly indicated that in any event he had hired (non-uni on)
repl acenents and si nce the enpl oyees had not gotten rid of the union,
they were no longer needed. (RT., Vol. |, p. 124, 11. 2-4.)

Bot h enpl oyees deni ed that their perfornance had deteriorated

post - April 1984 and denied that they had been gi ven any

18. The direct examnation on this issue proceeded as

fol | ows:
"Conez: 'l told him [George Vander Dussen] that the worker
V\?S_ tdOI ng a bad job, and he told ne that I should take care
of it.”" . . .

"Cardenas: 'Wat if anything did you say? "

"Gonez: 'That | was doing ny job, and that | coul d not
take care of both of us.'"™ RI. |, p. 121, 11. 14-22.

h cross-examnation, Gonez reaffirned this version of the
conversati on:

"Conez: '| saidthat | was sure because | told the
enpl oyer that | had seen Antonio and the three-tit cows
that he was putting on the nachi ne as though they were
four-tit cows."" RI. I, P. 136, 11. 17-19.

19. It is unclear fromthe record precisely how nuch tine
el apsed bet ween Geor ?_e Vander Dussen's recei pt of the second "bad"
report, and the notification of the discharges. It appears that the
i ntervening period was | ess than 48 hours. (23 July 1984 was a Mnday;
all agree that the discharges occurred on Védnesday norning, 25 July
1984. (Gonpare Vol . |, pp. 121-122, 145, wth Vol. II, p. 105.)
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prior warnings for poor perfornance other than the af oredescribed
conversations regarding the two violations.

Vander Dussen, in turn, denied stating that the enpl oyees had
been repl aced by non-uni on workers, or that they had been term nated
for their union affiliations. He testified that he had told Gonez on
sone 4-5 occasi ons between May and July 1984 to "get his act together
or seek enpl oynent el sewhere". (RT. Vol. Il, p. 90, 11. 19-28; p. 91,
1. 1.) Both Gnez and Gornejo were warned to prine the cows better, to
dry the cows better, and to properly teat dip. He stated that the two
were fired on 25 July 1984 because (1) they did. not want to conply
wth his pleas (and i nprove their performance); and (2) the nunber of
cows in the hospital and the nunber of "three teat ers"@/ had i ncr eased
dramatically fromJanuary 1984 (from3-5to 17-20). He denied that the
reason for the di scharge was the enpl oyees' uni on nenber shi p.z—ﬂ

Wien intervi ened by the Board agent who investigated the
under | yi ng charge, Vander Dussen stated that the two enpl oyees were
fired for having received three violations. (RT., Vol. Il, p. 127,

11. 2-5.) A hearing, Vander Dussen conceded that he was in error wth
respect to the 4 August 1984 viol ati on (whi ch occurred subsequent to

the di scharge of Gonez and Gornej o), attributing the

20. "Three teaters" are cows that are producing mlk from
only three teats.

21. The conversations occurred separately between the
general nmanager and each enployee. It is unclear whether any ot her
wor ker - - e.?., I'sidro Gnzal ez or Antonio Canpos -- was able to
overhear and/or participated in these discussions. (RT. Vol. 11, pﬁ.
113, 114.) | therefore decline to draw any adverse inference fromthe
failure of either to testify as requested by General Qounsel . (See

General ounsel Post-hearing Brief, p. 18.)
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mstake to his perception that there had been at | east one other "bad"
(albeit non-violative) report during the dry May-July peri od.

Qurrent enpl oyee (ranch hand) Isidro Gonzal ez testified on
behal f of Respondent that Cornejo and Gonez started doing a "had job"
in April 1984 and did not prine, dry or check the cows properly.

Gonzal ez reported this to Vander Dussen on sone three occasi ons pri or
to the termnations. He discussed the matter once wth his coworkers,
but was told to "mnd his ow business". (\Vol. Il, p. 76, 11.16-17.)

In rebuttal, forner enpl oyees Juan Mendonca and Luis De Sousa
testified that it was Respondent's anti-union policy -- George
Vander Dussen's desire to be rid of the union -- which pronpted each to

resign fol l ow ng short-term enpl oymiant.z—Z

In resolving the factual conflicts concerning the di scharges,
| do not credit the enpl oyees' version of the incrimnating statenents
attributed to George Vander Dussen on the day of the termnations.
Gornej 0' s testinony upon direct examnati on and cross-exam nati on
referred only to George Vander Dussen's statenent that he (CGornej o) was

not primng or checking the cows properly and was not needed anynore.

(RT., Vol. I, p. 54, 11. 9-17, \ol. 1, p. 92, 11. 14-16.) Qnly upon
examnation by nyself did Gornejo quote Vander Dussen as saying "l
don't need you any nore, anyway. | have peopl e outside the Uhion."
(RT. Vol. I, p.

22. Mendonca worked from Cct ober 10, 1983 to Decenber 6,
1983. De Sousa worked for a very limted period of tine, either one
day (Cctober 20, 1983) by Respondent's account or |ess than one week by
??2 Sggssa' s own admssion. See Respondent Exhibit 1; RT. Vol. IIl, pp.
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101, 11. 11-13.) | thought at the tine that the latter testinony
appeared nore of an attenpt to influence ny decision than a precise
recol | ection of the events in question.

Gonez, on the other hand, did recall George Vander Dussen
stating that "he had hired peopl e that were not fromthe union and
additionally that "I (Gnez) had not wanted to get rid of the union and
he (Vander Dussen) did not need ne.” (RT. Vol. 1, p. 124, 11. 2-5.)
Nb reference to Vander Dussen's al |l eged statenents concerning the
securing of non-union repl acenents appears in the Charging Party's
decl aration, however, as Vander Dussen is quoted only as saying that
"¢ don't need you guys because you went to the ULhion and I do not want
the Lhion." (Q3X1.1.)

A though the renarks nmay be considered to paral l el those that
Vander Dussen conceded he nade to his father on the norning of
the discharges (to the effect that he had al ready hired the

r epl acenent s),g’/ and although it is factually correct that no uni on

enpl oyees have been hired since the terimnations of Gonez and Cor nej o,
| find it unlikely that Respondent's General Manager woul d so expose
his "true" rationale. If, as General Gounsel has suggested, Respondent
engaged in a surreptitious three-nonth effort to find a justifiable
"excuse" to discharge its pro-union mlkers, I do not believe Vander
Dussen woul d have uttered the admssions alleged. | therefore credit
Vander Dussen's specific denial of any reference to the hiring of non-

uni on people or to preferring

_ 23. Indeed, one enpl oyee -- Antoni o Canpos -- had been
hired on 11 July 1984, sone twel ve days prior to the second
violation. (See RX1.)
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non-uni on peopl e or to the enpl oyees' failure to get rid of the Uhion
in either discharge conversation. (RT. Il, p. 114, 11. 21-24; p. 115,
11. 1-16.)%

| find, however, that Respondent has exaggerated t he nunber
and nature of warnings given the enpl oyees during the April-July 1984
period. | credit Gornejo's and Gnez' recol |l ection of the di scussions
concerning the two violations -- and particularly Gonmez' testinony that
he bel i eved co-worker (Antonio Canpos) was responsi bl e for the second
violation. Vander Dussen did not deny this statenent by Gonez, and,
I ndeed, suggested that the enpl oyees responded to his criticismof
their performance by blamng a co-worker. (RT. Vol. II, p. 104.) Nor
do | believe that Vander Dussen gave as nany (4-5) warnings as those to
whi ch he alluded in testinony, or observed the substandard perfornance
to which he alluded. By his own accounting, Vander Dussen spoke wth
| sidro Gonzal ez about the ml ker's perfornance because he was unable to
ascertain by hinself whether or not the latter were properly performng
their duties. Vander Dussen struck ne as the type of enpl oyer who, if
havi ng observed poor performance by his enpl oyees, woul d not be
reticent to so informthem (CGonpare RT., Vol. Il, p. 95 11. 3-7,
wth Vol. Il, p. 110, 11. 1-13.) Further, Vander Dussen greatly

overstated the nunber of "three-teaters” at the tinme

24. | thus distinguish the inpul siveness wth whi ch George
Vander Dussen reacted to the news of Cornej o's uni on nenb_ersh{/\ﬂ (and
consequent increased benefit paynments) fromthe deliberation wnich
characteri zed the decision to discharge the two enpl oyees. _
Additional |y, each enpl oyee's recoll ection of the April conversations
was nmuch nore preci se and consi stent wth one another than their
versions of the termnation conversations.
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of the discharge -- recalling sone seventeen to twenty wth ten to
twel ve cows in the hospital corral. These figures were disputed not
nly by the enpl oyees but by Respondent's own w tness (ranch hand)
Isidro Gonzal ez) who recalled only el even or twelve three-teaters in
July 1984,

| credit enpl oyee Gonzal ez testinony only insofar as | find
that he inforned Vander Dussen on nore than one occasion that he felt
Gonmez and Gornej o were responsible for the tw violations in May and

July 1984. = As M. Gnzalez was less than forthright in

expl ai ning how he cane to testify in the case, 26/ was unabl e to recal |
when the mlkers' perfornance al |l egedly deteriorated (he thought that
it had been in April 1984), and worked as a ranch hand with only
limted opportunity to observe the performance of the two mlkers, his
testinony regarding his own discussions wth Gnez and Gornej o struck
ne as particularly dubious. | therefore credit Gornejo's denial of
sane. (RT., Vol. I, p. 96.)

Fnally, | do not rely upon the testinony of enpl oyees
Mendonca and De Sousa -- who al so were less than forthright in
expl ai ning howthey cane to testify in the case. Both were conbative
during examnation by counsel and seemngly hostile in their regard for
the Vander Dussens. De Sousa felt that he was underpaid for his work,
and did not wsh to renain as a ranch hand in any event. Mendonca

expl ai ned why he had not previously reported

25. This portion of his testinony was corroborated by

George Vander Dussen. (RT. Vol. I, p. 110.)

_ 26. | thought his reference to "his duty to testify" was a
particul ary evasi ve response to examnation by counsel in this regard.
(See RT. Vol. II, p. 69, 11. 57, p. 73, 11. 25-27.)
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his problens wth the Vander Dussens by reference to the "common

know edge” that the latter definitely wanted out of the Uhi on because
their other dairy did not have the union. (RT. Vol. Ill, p. 19, 11.
20-26.) These views of the Respondent -- which | find to have tainted
both De Sousa's and Mendonca' s testinony -- lead ne to reject their
expl anations for the notivations of Respondent’'s conduct for the events

I n question.

V.  Analysis and Concl usi ons
A The Aleged Threats

Wii | e Respondent's right to free speech i s protected under
Labor Gode section 1155, threats of reprisal and/or promses of
benefits can constitute the bases of an unfair |abor practice. Threats
are proscribed as they clearly chill the exercise of section 1152
rights; promses of benefits suggest "the fist inside the vel vet gl ove"
-- as enpl oyees draw the inference that the source of benefits now
conferred is al so the source fromwhich future benefits nust flow and
which may dry up. NL RB v. Exchange Parts Conpany (1964) 375 U S
405 [55 LRRM 2098]. In either situation the test is not the enpl oyee' s

reaction, but the objective standard of whether or not the statenents
woul d reasonably tend to affect the workers in the exercise of their
rights guaranteed by the Act. (Jack Brothers and McBurney, Inc. (1978)
4 ALRB M. 18; Lawence M neyards Farmng CGorporation (1977) 3 ALRB No.
9.)

In the instant case, | have credited testinony to the effect
that Respondent, through General Manager George Vander Dussen, becane

pert urbed about enpl oyee Juan CGornej 0's joining the
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union in April 1984, offered to provide conpany insurance if Cornejo
reconsi dered, threatened di scharge to enpl oyees Gornej o and Gonez i f
they did not "get rid of the union", and deni grated the uni on by
reference to the enpl oyees' "throwng their noney away to those pigs".
As the statenents were nade in direct reaction to Gornej 0's exercise of
his protected rights (to join the union and thus recei ve uni on pension
and i nsurance benefits), the potential adverse consequences of
Gornejo's action were not subtly communi cated to both enpl oyees, and
were conveyed in a sonewhat hostile manner by the person responsi bl e
for all hiring and firing decisions at the dairy, | conclude that the
exchanges reasonably tended to threaten and interfere wth agricul tural
enpl oyees in the exercise of their protected rights, and were therefore
violative of the Act. See Abatti Farns., Inc. v. Agricultural Labor
Rel ations Board (1980) 107 Cal . App.3d 317. | shall recommend an

appropriate renedy therefor.

B. The D scharges

Evaluation of the termnation decisions is nuch nore
probl emati cal. Labor Code section 1153(c) nakes it an unfair | abor
practice for an agricultural enployer "to discrimnate in regard to the
hiring or tenure of enpl oynent, or any termor condition of enpl oynent,
to encourage or di scourage nenbership in any | abor organization. "
General ounsel's prinma facie case is established by show ng that the
enpl oyee(s) were engaged in protected activity, the Respondent had
know edge of such activity, and there was sone causal relationship or
connection between the protected activity and the adverse action taken
agai nst the enpl oyee(s). (Jackson & Perkins Rose (. (1979) 5 ALRB M.
20.)
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dten, in these types of cases, the parties offer conpeting
expl anations of why the enpl oyees were fired. General (ounsel points
to evidence of anti-union notivation and Respondent cites enpl oyee
m sconduct, denying any other notivation. In such situations the task
of the trier of fact is to determne whether the ascertai ned m sconduct
occurred and whether or not it effectively produced the di scharge.
(See NL.RB. v. Wight Line (1st dr. 1981) 108 LRRV, 2513. )

In this case, Gnez' and Gornej o' s uni on nenber shi p was "known
to Respondent who was responsi bl e for paying the nonthly
I nsur ance/ pensi on benefits on the enpl oyees' behal f. A causal
rel ati onship between this protected activity and Respondent's adver se
action is suggested by Respondent's unl awful promse of conpany
I nsurance and threats to termnate the enpl oyees if they do not rid
t hensel ves of the union, as well as the proximty of the di scharge
(three nonths) to the articulated anti-union statenents. |ndeed, the
timng is critical, because the enpl oyer concedes that the all eged
deteriorating performance coi nci ded precisely with the uni on nenbershi p
of CGornejo. Nor does Respondent's suggested reason for the di scharges
-- poor performance -- patently negate the inference that such unl awf ul
notivation was at play. Unlike the situation where, for exanpl e,
repeated acts of sabotage are all eged and proven, 2 t he enpl oyees'
"msconduct” in the instant case is much nore of the subjective
variety, supported objectively only by the references to the (two)

violation reports in My and July

_ 27. . George Arakelian Farns, Inc. v. Agricultural Labor
Rel ations Board (1980) 111 Cal . App.3d 253; hg. den. Jan. 14, 1981.
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1084, %

Under the nost recent standard articul ated by the Board, once
General ounsel has persuaded the trier of fact that anti-union ani nus
contributed to Respondent’'s termnation deci sion, Respondent can only
avoid a finding that it violated the Act by denonstrating by a
preponder ance of the evidence that it woul d have di scharged the
enpl oyee(s) even if they had not participated in protected activities
(i.e., joined the union). MKke Yurosek & Son, Inc. (1983) 9 ALRB No.
69; Bl ock Mechanical Service, Inc. (1984) 271 NLRB No. 201 [119 LRRM
1183]; NL.R B v. Transportati on Managenent Corp. (1933) 459 U S 1014
[103 S . 2469, 113 LRRVI2857.]

As suggested by the First Arcuit, the prinma facie case nay be
over cone by evi dence that the enpl oyer woul d have fired simlarly
situat ed enpl oyees (whether or not union activists) -- e.g., by proof
that the Respondent was a consistently strict enpl oyer who commonly
fired enpl oyees for simlar rule violations or poor perfornance or by
proof that the enpl oyees' conduct was in fact so detrinental to the
busi ness that the discharge was warranted. It is the enployer's
judgnent in this regard which is controlling. The enpl oyer nay nake
and enforce its own rules and/ or standards (however foolish they nay
appear to the Board) so | ong as personnel decisions are not based on

uni on stat us.

28. | amaware that the prina facie case wth respect to M.
Gnez is much less conpelling -- particularly because of the latter's
previous union activities. But as the enpl oyer conceded that the
termnation decision was a "joint" one, and | have credited both
enpl oyees' version of the threats of April 1984, | find that General
Gounsel has net its burden in this regard wth respect to each. This
is not to say that the ultinate analysis wll conpel a simlar
conclusion for the two mlkers. See discussion, Infra.
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01 Sahir ge, the. appar ent. | nel gni 11 Gance. of & partredlar Tule,
along wth the enployer's history of treating it as uni nportant,
S PFeach of That rate. " (NLRE v wight Liner suprap "
2520, fn. 16, citing Liberty Mitual I|nsurance @. v. NLRB,
592 F.2d at 603.)

Respondent's proof in this regard is not insubstantial. The
conpany recei ved an extrenely high bacteria count in May 1984. Anot her
hi gh count was received in July 1984. Al parties concur that the
presence of bacteria in the mlk is an extrenely serious natter -- one
which can lead to illness to the cons and severely reduce the
profitability of the dairy. At |east one other enpl oyee attributed the
responsibility for this problemto the alleged di scri m nat ees'
deteriorating performance. Respondent typically dealt severely wth
enpl oyees for a variety of perceived msdeeds -- and the brunt of
George Vander Dussen's wath had been felt by union and non-uni on
nenbers al i ke. Indeed, enpl oyee Gonez' union affiliation had | ong been
tolerated by the Respondent -- at |east while his work renai ned
sati sfactory. Nor does this Respondent have any history of statutory
unfair |abor practices before the Board. There is thus a certain
per suasi veness to Respondent's contention that George Vander Dussen's
pati ence wth the two enpl oyees had worn thin;, the failure to inprove
their performance during the last three nonths of enpl oynent determ ned
their discharges irrespective of union affiliation.

A oser examnation of the proof of Respondent's non-
discrimnatory rational e, however, suggests certai n defi ci enci es:

Gnez had worked satisfactorily for Respondent for sone 2%

years. (Qornejo had a good 10 years of experience as a mlker
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w thout ever having been fired for poor performance. There is no
particul arly persuasive explanation for the incredibly coinci dental
deterioration of both Gonez' and Cornej o' s perfornance simult aneously
wth Gornejo's joining the Lhion. Coupled wth George Vander Dussen's
announced di spl easure wth Gornejo's conduct (in joining the Lhion) and
the additional financial burden which Respondent contended at the
negotiation table it could not bear, one is inclined to believe that
sonet hing nore than the Respondent's perception of substandard work is
involved in the termnation decisions. Wile the Respondent's
enpl oynent pattern reveal s di scharges/termnati ons of uni on/ non-uni on
enpl oyees al i ke, poor perfornmance had never before been cited as a
reason for discharge of any of the eight mlkers termnated at Vést
Qoast Dairy during the relevant period. nly one person of the sixteen
total dischargees -- ranch hand Bruce ldzinga -- was termnated for the
reasons gi ven Gnez and Gornejo (see RX 1; Appendi ces A and B attached
her et 0) .

Further, Respondent historically maintained one or two
(even three on one occasi on) uni on enpl oyees (mlkers) on its payroll

. .29
at a given tine, =

but by early 1984, as Respondent conceded at the
negotiation table, it was greatly concerned about nonthly costs.
(Uni on) enpl oyee Francisco Daz was laid off in February 1934, and the

much | ess senior (and then non-union) ml ker

29. | disagree wth Respondent's contention that the failure
to make paynent in March 1982 denonstrates an absence of anti-union
ani nus (see Respondent Brief, pp. 18-19). Athough there is no
expl anation for this omssion on the record, the docunentation is clear
that at |east one union nenber (mlker Lupe Franco) was enpl oyed at the
tine (see RX 1, Appendix O.
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Juan Qornej 0 was retai ned. e | nmedi ately foll owing the termnations of
Gnez and Gornej o, Respondent was |eft wth a totally non-uni on
workforce (albeit ostensibly a "union dairy" which participated in
contract negotiations wth the LA and which apparently agreed to the

| atest contract in June 1984).3—]j

Nb uni on nenber has been hired since.
| also findit significant that there is serious dispute

concerni ng the enpl oyees responsi bl e for the high count of 20 July

1984. Wiile all agree that Gornejo was typically off on Fridays, and

that July 19 was a Thursday, General Gounsel contends (and Cornej o

testified) that he did not work on the day in question. Respondent

of fered only the uncorroborated testi nony of George Vander Dussen t hat

Gornej o did indeed have Fridays off, and that he worked on the 19th.

No payrol |l records were introduced to confirmsane. Nor was there

docunentation to reveal whether the mlk picked up for the sanpling was

the mlk for the preceding day as was usual, or whether a late pick up

neant that it was Fiday's mlk that was in vi olation.gl | thus do not

find preponderant evidence

30. The conpany changed the schedul es of the mlkers from
three straight-tine shifts to two split shifts.

31, Thereis no evidence as to what, if any, union security
provisions were included in this or any previous contract. See
di scussion, supra. Respondent's suggestion that the union could at any
tine sign up these non-union enpl oyees is thus not supported on the
record. (Resp. Post Hearing Brief, pp. 23-24.) In any event, there
may well be valid reasons why the union woul d prefer vol untary
Ioarti cipation by its menbershi p regardl ess of the existing contract
anguage.

32. Apparently under subpoena, Respondent produced only its
summ(rjy of the enpl oyees' work history (RX 1) and no actual payroll
recor ds.
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supportive of Respondent's contention that Cornejo coomtted the
m sconduct al | eged.

Lack of evidence regardi ng who was responsi ble for the July
19/ July 20 high bacteria count is particularly perplexing in |ight of
anot her aspect of Respondent’'s defense -- to wt, that Jose Perez was
responsi bl e for the high count in August. George Vander Dussen
testified3—3/ that since M. Perez was new on the job, he (George
Vander Dussen) was nore tol erant of the high bacteria count. However,
Respondent ' s own sunmary3—4/ reflects that Perez was not hired until
August 16 -- a good 12 days foll ow ng the August viol ation. 35/ Thi s
confusion not only undermnes one's confidence in Respondent's ability
to ascertain responsibility for a given violation, but casts serious
doubt upon Respondent's efforts to distinguish its treatnment of the
post - di scharge enpl oyees fromthe fate accorded the di scri mnat ees.

The testinony concerning the seriousness of the high
bacteria reports tended to obfuscate the i ssue of whether Gonez

and/ or Gornej o recei ved di sparate treat nent 36/ for their alleged

33. Vander Dussen recalled that the violative report was for
m |k picked up on Saturday, August 4, and that the enpl oyees
responsi bl e were nmlker Antonio Canpos and relief person Jose Perez.
(RT., Vol. Il, pp. 105-106.)

34. RX 1

35. These records indicate that M. Canpos was hired on 11
July 1934 -- which fact is consistent wth the enpl oyees' claim that
the "newrelief person” was responsible for the 20 July violation.

36. In conparison to the non-Uhi on enpl oyees hired after 25
July 1984, as well as to those (Unhion and non-Uhi on alike) enpl oyees
working prior to Respondent's articul ated concern about keepi ng
I nsur ance/ pensi on costs down.
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poor performance. During the relevant tine period, the only deductions
(a "fine" of $278.29 for two violations in one nonthly period) occurred
in Septenber 1983 (see QX 3). There is no evidence of any such
sanction during the critical April-July 1984 period of Gonez' and
Qornejo' s enploynent. Nor is there indication that any mlkers were
di scharged for these apparently nore serious reports of the previous
year.g/

Al though Respondent attenpted to explain the differential
treatment accorded violations in August, Septenber and Decenber 1984,

38/ conpar ati ve sanpl ings of the pre- and post-di scharge test

reports do not suggest notable differences. The yearly bacteria report

submtted into evidence by Respondent (RX 2) shows that the conpany's

rating declined significantly during the May-July 1984 peri od.

However, the conparison is skewed by the sel ection of relative base

periods (5/2/83 - 4/22/84 as conpared to 5/3/84 -7/25/84). Wile the

| atter conprises the two violations, the forner enconpasses very good

counts (i.e., the February-April 1984 and Sept enber-January 1983- 84

periods) which al so i nvol ved work by one or two of the discrimnatees.
The total SPC and coli counts for the period May 1983 through

July 1983 as conpared to May 1984 through July 1984 differ essentially

because of the extrenely high My 3 bacteria count.

_ 37. The one cotermnous firing (mlker Afred Laurence) was
%’g(tlil buted to i nsubordi nati on rather than poor work performance. See

_ 38. The August report was attributed to the newness of
relief person Perez; the Septenber violation was due to troughs

overflowng in the barn; the Decenber count was typical of the wet
W nter season. Thus, nobody was di scharged for these "bad" reports.

-27-



Indeed, the overall record for May-July 1984 is superior to that of
May-July 1983 excluding the two violation dates (May 3 and July 20).
(Appendi x D) The March-April 1984 reports (when Gonez and Cornej o
commenced wor ki ng toget her) conpare favorably to the March- Apri

1983 reports -- revealing roughly one-half SPC and coli counts.
(Appendi x E)

Dviding the year in half to conpare periods of union and
non-uni on m | ker performance, the January-July 1983 peri ods
denonstrated nearly twce the coli levels for the same tine in 1984,
but only 2/3 of the SPC count. For January-July 1933 there were three
violations as conpared to five for January-July 1984. For August -
Decenber 1983, coli and SPC counts exceeded those for the sane peri od
in 1984 (wth newy hired [non-union] enpl oyees), but there were seven
violations for the 1984 period wth only four violations in 1983.
(Appendi x F.) Looking at the first half of 1984 (where the mlker were
uni on personnel ) in conparison to the second hal f (where the ml kers
were non-union), the SPClevel was slightly higher for the first part
of the year; coli and LPC|evels were higher for the second part of the
year. (Appendix G)

Viewng the "tabul ati ons” for the entire year, the 1983 tally
shows seven violations of SPCor coli on five different dates. In
1984, there were 12 violations on 7 different days, but 7 or these 12
violations and 4 of the dates occurred in the period August - Decenber
1984 -- after the discharge of the discrimnatees. (Appendix H)

The statistical data supportive of Respondent's case, then,

Is | ess than overwhel mng. Wiile not denigrating the significance
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to the enpl oyer of favorable quality reports, and the right of the
enpl oyer to legitimately deal wth conduct which contributes to such
violations, it is unclear to ne that these reports effectively
determned the fate of both alleged di scri m natees.

This lack of differentiation between the pre- and post April -
July 1984 bacteria reports takes on added signi fi cance when viewed in
light of the reasons Respondent expressed for the termnations during
the unfair |abor practice investigation. in his discussion wth Board
agent Mguel Castro, George Vander Dussen attributed the firings to the
three viol ations which Respondent candi dly conceded at hearing had been
inerror. Wilel find it somewhat odd that Respondent woul d nake an
error of such magnitude when discussing its legal position and the
facts underlying its conduct with the agent fornal ly assigned to
investigate the case, | amless concerned wth Respondent's "error"
than | amabout the shifting bases for its conduct. Thus, at hearing,
George Vander Dussen referred to the increase in sick and "three-
teater" cows, and the failure of the mlkers to conply with his pleas

as reasons for the discharges. (RT. Vol. I, pp. 110-111.)%Y

Wiere Respondent's reasons for termnation shift frombasis
to basis, this Board has rejected the Respondent's proffered busi ness
justification as insufficient to rebut the General Qounsel's case.

(See Sunnyside Nurseries, Inc. (1977) 3 ALRB No.

39. In the sane vein, Vander Dussen recall ed on direct
examnation an incident where the mlkers were all egedlg "rushi ng" the
cows. (RT. Il, p. 92.) This type of gratuitous attribution of poor
perfornmance is another factor which leads ne to believe that nore was
I nvol ved in the instant case.
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42, enf. den. in part; Sunnyside Nurseries, Inc. v. Agricultural Labor
Rel ati ons Board (1979) 93 Cal . App. 3d 922; petition for hearing deni ed
(August 22, 1979). The Board has thus found the adequacy of the

enpl oyer' s defense wanti ng even under the pre-National Transportation

Managenent, supra, standard which placed the ultinate burden of proof

upon General Qounsel. Afortiori, Respondent woul d not be able to
prove its affirnative defense by a preponderance of the evidence in
such cases.

Inasimlar factual situation, this Board has found that the
timng of the di scharges and other unl awful conduct (interrogation and
threatening statenents as well as benefits granted shortly before an
el ection) established General (ounsel's prina facie case that the
enpl oyees' union activity was a notivating factor in the Respondent’s
deci sion to discharge. See Harry Boersna Dairy (1982) 8 ALRB Nb.

34. 4o/ Deci ded under the pre-National Transportation Managenent, supra,

standard, the Board therein wei ghed the timng of the discharges, the
fact that all who expressed support for the union were subsequent!y

di scharged, the Respondent's unlawful interrogation, surveillance, and
ot her anti-uni on conduct agai nst Respondent's legitinmate concern for

the nastitis problemat its dairy, and concl uded that Respondent woul d
not have di scharged the enpl oyees but for their union support. There,
Respondent ' s concern over the nmastitis probl emwas discredited by the

| ack of evidence that the workers were actual ly

40. | note that all of the instances of msconduct in the
Boer sna deci sion occurred within one nonth fromthe date of the
enpl oyer' s know edge of Uhion activities and that there was an
i nterveni ng el ecti on.
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responsi bl e for the higher incidence of mastitis, by expert testinony
whi ch reveal ed that nastitis was nore common during the wet w nter
nonths, and by the fact that virtually every dairy had sone instance of
nastitis which was spread by a nunber of factors.

In wei ghing these conflicting tensions in the instant case, |
reach a different conclusion with respect to each discrimnatee. In
the case of M. Gonez, | find that he woul d have been di scharged for
cause (poor performance) in July of 1984 regardl ess of his Uhion
affiliations. Hs long-tinme Uhion nenbershi p was known to the

Respondent, his certain involvenent in the mlKki ngﬂj whi ch gave

rise tothe July 20 violation report, and the di mnishing concern for

hi s work whi ch he expressed to George Vander Dussen when queried about
the July 1984 viol ation conpel this finding. By the enpl oyee's own
account, there were no changes in his Uhion status or in the constant
threats that Respondent allegedy communicated to himduring his tenure
whi ch woul d expl ain the July discharges. Gnez version that the new
relief person was inproperly mlking the cowprovided little

expl anation for why he (Gnez), as the nore experienced mlker, did not
take sone action to rectify the situation prior to Respondent's
reprinand. CGonez' statenent that he had his own work to do, | believe,
typified the enpl oyee's unwi | | ingness to heed the Respondent's pl eas,
resulted in his deteriorating perfornance, and was the effective reason
for his termnation. | thus conclude that Respondent's (preponderant)

pr oof

_ 41. There is no evidence on this record which woul d
attribute responsibility for the My and July 1984 violations to any
source other than the ml kers.
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inthis regard is sufficient to rebut General Counsel's prina facie
case and | recommend that that portion of the conplaint be di smssed.
On the other hand, | have serious doubts about M.

Gornejo's responsi bility for the second viol ati on. 42 Respondent

was aware of the enpl oyees’ contentions in that regard and di d not
persuasi vely rebut themeither in conversation wth the two prior to
the discharges or at hearing. Additionally, it was Cornej o' s union
affiliation which triggered the unlawful threats of April 1984. G the
two enpl oyees, M. Qornejo appeared to be nuch nore concerned about the
quality of his work, and took great pride in his inpeccabl e enpl oynent
record.

Wiile it nay seempeculiar to so distinguish this "joint"
termnation decision, | amof the opinion that applicabl e precedent
whi ch requires the wei ghing of conpeting interests suggests this
i ndividualized analysis. This is not a "pretext" case, wherein |
total ly disbelieve Respondent’'s expl anations for the termnations. Nor
Is it alleged anywhere that Gonez di scharge was sonehow a "coverup" to
canoufl age the unlawful termnation of Gornejo, or that Gonez was a

43/

spokesperson of the two.— Rather, | amof the opinion

42. George Vander Dussen conceded that one hi gh count
woul d not be grounds for a discharge under Respondent’'s (oral)
disciplinary policy. (RT., Vol. I, pp. 11-12.)

- 43. Respondent did concede that it communicated
essentially wth Gonez because the |atter spoke better English.
Additional |y, the enpl oyees stated that CGornejo joined the union
after speaking wth Gonez. However, there is no evidence on the
record whi ch woul d support the inference that Respondent had any
know edge of Gormez' role in this regard.
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that the facts surrounding Gornejo's termnation strike a different
bal ance. a4 | amnot convinced that the preponderant evidence suggests
that Gornejo woul d have been di scharged for all eged "poor" perfornance
in the absence of his having joined the QA in April 1984 (and thus
havi ng caused Respondent to incur an additional nonthly financial
burden). As the ultinate burden of proof on this issue is
Respondent's, | conclude that the termnation of M. Cornejo is
viol ative of section 1153(a) and (c) of the Act and recommend an
appropriate renedy therefor.
SUMARY

| find that Respondent violated section 1153(a) of the Act by
General Manager George Vander Dussen's 11 April 1984 prom se of
benefits and threats to enpl oyees Juan Gornej o and Al fonso Gonez whi ch
were expressly conditioned upon the enpl oyees' rejection of the union.
| further find that Respondent violated section 1153(a) and (c) of the
Act by termnating Juan Gornejo on 25 July 1984. | recommend di sm ssal
of all other fully litigated allegations rai sed during the hearing.
Because of the inportance of preserving stability in Galifornia
agriculture, and the significance of protecting enpl oyee rights, |

recomend the fol |l ow ng proposed:

44. | would distinguish the cases cited by Respondent inits
post-hearing brief (p. 35), citing International Harvester (. (1976)
222 NLRB 377 [91 LRRM1231; W J. DOllner Transfer, Co. (1975E 221 NLRB
1022 [91 LRRM 1158]; G een dant Gonpany (1976) 223 NLR3 377 [91 LRRV
1468]) on the basis that al|l were decided prior to Wight Line, supra.
Additional ly, they are factual |y distingui shable -- anti-uni on ani nus
did not enter into the decision to termnate (International Harvester
(., supra); Respondent had the opportunity to di scharge the enpl oyee
wth inpunity nonths prior to the actual discharge (WJ. Ol ner
Transfer, (., supra), the enpl oyee was di scharged after provoking a
serious altercation wth another worker (Geen Qant GConpany, supra).

-33-



CROER

By authority of Labor Code section 1160.3, the Agricultural
Labor Rel ations Board (Board) hereby orders that Respondent Vést (oast
Dairy and its officers, agents, successors and assigns shall:

1. Gease and desist from

a. Promsing benefits to di scourage Lhion activities or
synpat hi es and/ or threateni ng any agricul tural enpl oyee because s/ he
has engaged in any concerted or union activity protected by section
1152 of the Agricultural Labor Relations Act (Act).

b. DO scouragi ng nenbership of enployees in the Dairy
Enpl oyee Lhion, Local M. 17, LA or in any other |abor organization,
by unl awful |y di scharging any of its agricultural enployees or in any
ot her manner discrimnating against individuals in regard to their hire
or tenure of enploynent or any termor condition of enpl oynent, except
as authori zed by section 1153(c) of the Act.

c. Inanylike or related nanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of
hi s/ her rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

a. Cfer to Juan Gornejo reinstatenent to his forner or
substantial ly equi val ent position and make himwhol e for all |osses of
pay and ot her economc | osses he has suffered as a result of the
di scrimnation agai nst him such anount to be conputed i n accordance
w th established Board precedents, plus interest thereon conputed in

accordance with the Decision and Oder in Lu-E tte Farns,
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Inc. (August 18, 1982) 8 ALRB No. 55.

b. Preserve and, upon request, nake available to this
Board and its agents, for examnation, photocopying, and otherw se al
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the
anount of backpay and interest due under the terns of this Qder.

c. Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

d. Mil copies of the attached Notice, in al
appropriate |anguages, within thirty days after the date of issuance of
this order, to all agricultural enpl oyees enpl oyed by Respondent from
April 1984 to the present.

e. Post copies of the attached notice, in al
appropriate | anguages, in conspicuous places on its property for sixty
days, the tines and places of posting to be determned by the Regi onal
Orector, and exercise due care to repl ace any noti ce whi ch has been
altered, defaced, covered or renoved.

f. Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and
property at tinmes and pl aces to be determned by the Regional DO rector
Fol I owi ng the reading, the Board agent shall be give the opportunity,

out si de the presence of supervisors and
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nanagenent, to answer any questions the enpl oyees nay have concer ni ng
the notice and/or their rights under the Act. The Regional Director
shall determne a reasonabl e rate of conpensation to be pai d by
Respondent to all non-hourly wage enpl oyees in order to conpensate
themfor tinme lost at the readi ng and duri ng the questi on-and- answer
peri od.

g. Notify the Regional Drector inwiting, wthin
thirty days after the date of issuance of this order, of the steps
Respondent has taken to conply therewth, and continue to report
periodically thereafter, at the Regional Drector's request, until
full conpliance is achieved.

DATED  June 24, 1985

% |
& load 4. Loz

STUART A. VEIN
Adm ni strative Law Judge
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro Regi onal
Gfice, the General (ounsel of the Agricultural Labor Relations Board
(Board) issued a conplaint which alleged that we, Vst Goast Dairy, had
violated the law After a hearing at whi ch each side had an
opportunity to present evidence, the Board found that we did violate
the law by promsing benefits to di scourage union activities and by

t hreat eni ng enpl oyees Juan Gornej o and A fonso Gonez and by di schargi ng
enpl oyee Juan Gornej 0 because of his protected concerted/ uni on
activities. The Board has told us to post and publish this Notice. W
w il do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a
Iawht hat gives you and all other farmworkers in California these
ri ghts:

To organi ze your sel ves;

To form join, or help unions; _

To vote in a secret ballot election to deci de whether you want a
uni on to represent you; _

To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a najority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

A wbhe

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing, any of the things |isted above. Specifically,

VEE WLL NOT prom se benefits to di scourage union activities or threaten
any agricultural enpl oyee because he or she has engaged i n any
prot ected concerted and/ or union activities.

VEE WLL NOT discharge or lay off any enpl oyee for engaging in any
protected concerted and/or union activities.

VEE WLL rei nburse Juan Gornejo for all |osses of pay and ot her economc
| osses he has suffered as a result of our discrimnating agai nst him
plus interest, and in addition offer himimedi ate and full
reinstatenent to his same or substantially equival ent position.

DATED. VEST COAST DA RY

Represent ati ve Title



If you have any questions about your rights as farmworkers or about
this Notice, you nmay contact any office of the Agricultural Labor
Rel ati ons B_oard (e office is located at 319 Véternan Avenue, H
Centro, Galifornia. The tel ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the Sate of Galifornia.

DO NOI' REMOVE R MUTT LATE




BEMPLOYEE TENLRE LI ST

M LKERS
Nane Enpl oynent Nane
D Qiveria 07/25/ 84-present M Aviso
A Ganpos 07/ 11/ 84- present J. Perez
H Sabi no 01/05/84-01/09/84 C Aguilera
J. Gornejo 01/10/84-07/24/84 X Barajas
J. Mera 12/15/83-01/04/84 N Barajas
G Sainz 12/07/83-12/13/83 F. Ponce
J. Mendonca 10/10/83-12/13/83 P. Qui nonez
A Laurence 06/24/83-11/05/83 G Ponce
F. Daz 03/23/83-02/22/84 J. Ybarra
R Ramirez 12/13/82-12/15/ 82
A Qonez 05/ 29/ 82- 07/ 24/ 84
L. Franco 10/ 01/ 81-03/ 21/ 83
M Qozco 10/ 01/ 81- 05/ 04/ 82
13
RANCH HANDS
Nane Enpl oynent
A Resal es 06/ 10/ 84- pr esent
B. Idsinga 03/ 20/ 84- 05/ 29/ 84
|. Gonzales 10/ 26/ 83- present
L. De Sauza 10/ 25/ 83-10/ 25/ 83
M Medi na 08/ 12/ 83- 10/ 23/ 83
F. Medi na 05/ 10/ 82- 05/ 18/ 82
M Quinonez 11/15/81-06/ 30/ 84
7
APPEND X A

RELI BEF

Enpl oynent

01/ 04/ 85- pr esent

08/ 16/ 84-12/ 00/ 84
01/ 27/ 84-02/ 22/ 84
03/ 22/ 83-03/ 23/ 83
11/ 05/ 82-12/ 17/ 82
07/ 01/ 82-03/ 20/ 83
05/ 20/ 82- 06/ 30/ 82
05/ 01/ 82- 05/ 26/ 82
02/ 24/ 83- 04/ 15/ 82

9

(FFomRX 1)



BVPLOYEE WIRK H STARY - O SCHARED BWPLOYESS

Year J(B Uhi on Reason for
O scharged Enpl oyee Term nation
1983 Lupe Franco M Yes | nsubor di nat i on
1984 Mbi ses Quinonez  RH No Taki ng unschedul ed
vacat i on
1982 Geor ge Ponce RP No | nsubor di nat i on
1984 A fonso Gonez M Yes Very bad work
per f or nance
1982 Pedro Qui nonez RP No Qoul d not
conmuni cat e
1983 Fel i x Ponce RP No MXing up cows
1982 Ray Ramrez M Yes Late and drunk
1983 Xavi er Baraj as RP No Goul d not do job
1983 A fred Laurenco M Yes | nsubor di nat i on
1983 Manuel Medi na RH No Uhknown
1983 Genasi 0 Sai nz M Whknown  Failed to perform
duri ng trial
peri o
1984 John M era M Yes Tal ki ng on phone
1984 Juan Qornej o M Yes Bad wor k
per f or rance
1984 Hosea Sabi no M Uhknown  Failing to Perf orm
duri ng tria
perio
1984 Bruce I1d § nge RH NO Poor wor k
Schedul e
1984 Jose Perez RP NO di sput e
M| kers 8
Ranch Hands 3
Relief Persons 5
APPEND X B

(FomRX'1, RT., Vol. Il, PP. 151-153)



Dte
Cct ober 1981
Novneber 1981
Decenber 1981
January 1982
February 1982
Varch 1982
April 1982

May 1982

June 1982

July 1982
August 1982
Sept enber 1982
Cct ober 1982
Novenber 1982
Decenber 1982
January 1983
February 1983
March 1983
April 1983

May 1983

June 1983

July 1983
August 1983
Sept enber 1983
Cct ober 1983
Novenber 1983
Decenber 1983
January 1984
February 1984
Narch 1984
April 1984

May 1984

June 1984
July 1984
August 1984- pr esent

PENS QN | NSLRANCE GONTR BUTT ONS

Nunber of LUhi on
Lhi on Enpl oyees

R NNDNDN

ONDNNEFEPEPNWWNDNDNDNDNDNDNDNNNDNNNNNNENEDN

APPENDI X C

Anount | nsur ance/

Pensi on
$410
$410
$410
$410
$205

$480
$240
$480
$240
$480
$480
$480
$480
$480
$480
$480
$480
$480
$480
$480
$540
$540
$540
$540
$540
$710
$710
$540
$270
$270
$540
$540
$540
0
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QOMPARATI VE BACTER A GONTS

My 1983 - July 1983 My 1984 - July 1984
DATE SPC LPC DATE SPC Gl LPC
05/ 02 6 180 70 05/03 150 2800 70
05/ 15 2 10 100 05/12 10 230 20
05/ 20 1 20 90 05/ 18 2 10 40
05/ 27 1 20 60 05/ 26 2 30 10
06/02 25 500 70 06/ 03 10 290 100
06/ 08 3 80 150 06/ 09 1 80 10
06/ 17 1 20 70 06/ 17 2 20 80
06/ 23 3 70 160 06/ 25 9 30 10
07/ 03 6 80 50 07/ 04 2 10 70
07/ 08 4 60 20 07/12 1 10 10
07/18 22 230 100 07/ 20 66 3000 320
07/ 26 2 30 90 07/ 25 4 290 180

07/ 31 8 10 210 12— 759,000 5,800 920
&, ’ ’ Excluding My 3 & July 20:

10 73,000 T,000 530

APPEND X D

(FFom QX 3)



MARCH APR L GOMPAR SONS

1983 1984

DATE SPC a1l LPC DATE SPC Ll
03/03 2.000 160

TR R | s

03/ 19 3.000 7 :

03/ 29 3, 000 250 48 8%; %% 411. 888 %8

04/ 06 9. 000 1 5 :

04/ 14 1. 000 10 50 04/10  2.000 10

04/ 22 1. 000 120 60 04/19 2,000 10

04/ 27 4, 000 10 90 04/22 1,000 10

7 24 000 860 470 8 15,000 520

APPEND X E

30
10
90
250
30
10
10
10

(FFomQ&X 3)



Bl - ANNUAL GOMPAR SONS

January- July

Da sC et LPC
te S 898 LFC Violations
January 13 2-10 180 ~ 3
Febr Hary 106 (1) 13, 400 (2) 290
WFI 17 790 250
Apri 15 150 250
ey 10 230 320
Julne 32 670 450
Jul'y 34 400 260

227, 000 15, 850 2000 3

January- July 1984

Date SC .l LPC
January 25 420 450 Violation
February 41 (1) 120 400
Mar ch 9 480 380 1
April 6 40 60
Nay 164 (1) 3,270 (1) 140
June 22 420 200 3
July 73 (1) 3,310 (1) 580

340, 000 8, 060 2 210

Januar y- Mar ch 1985

Date SPC QL LPC  Moalation
January 47 100 110
Febr uary 33 80 90
Nar ch 55 830 (1) 370 1

135, 000 T.010 — 570 —1

APPEND X F
(From QCX 3)
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August - Decenber 1983

Cat e SPC QLI LPC M ol ati ons
August 52 480 630
Sept enb 124 (1) 11, 060 (2) 420 3
er 8 580 540
Qct ober 29 2,310 (1) 510
Novenbe 61 1.100 710
274, 000 15, 530 2,810 4

August - Decenber 1984

Cat e SPC al LPC Mol ations
August 47E 1; 3, 080( 1) 350 2
Septenber  56(1 550 550 1
Qct ober 12 110 350
Novenber 18 160 260
Decenber 71(2) 5, 830(2) 420 4
204, 000 9, 730 1, 930 7
APPEND X F

( From A&X 3)



Bl - ANNUAL COMPAR SONS
(Uhi on and Non- Lhi on)

(Uni on) (Non- Uhi on)

January 1984 - July 1984 August 1984 - Decenber 1984
DATE SPC Qal LPC DATE SC  Qal LPC
01/ 07 8 150 180 08/ 04 42 2800 100
01/ 15 7 90 110 08/ 2 30 80
01/ 23 6 170 140 08/ 25 2 - 80
01/ 28 4 10 20 08/31 1 20 40
02/ 02 35 50 180 09/08 3 20 160
02/ 07 1 10 80 09/15 48 500 220
02/ 15 3 50 110 09/ 24 4 10 130
02/ 23 2 10 30 10/03 3 20 150
03/ 03 2 160 30 10/15 2 10 80
03/ 09 1 20 10 10/21 6 60 110
03/ 14 2 290 90 10/23 1 20 10
03/ 22 4 10 250 11/03 10 30 160
03/ 31 1 10 30 1112 4 20 50
04/ 10 2 10 10 11/20 2 80 40
04/ 14 9 10 10 11/23 2 30 10
04/ 22 1 10 10 12/02 5 20 140
05/ 03 150 3000 70 12/08 28 3000 170
05/ 12 10 230 20 12/14 4 10 40
05/ 18 2 10 40 12/20 34 2800 70
05/ 26 2 30 10 12/30 14 20 10
06/ 03 10 290 100 20 217,0 9,500 1,850
06/ 09 1 80 10
06/ 17 2 20 80 Average SPC
06/ 25 9 30 10 217,000/ 20 = 10, 850
07/ 04 2 10 70
07/12 1 10 10 Average (O :

07/ 20 66 3000 290 9,500/ 20 = 475

07/ 25 4 290 180

78 340,000 8,000 Z 180 Average LPC
1,850/ 20 = 93
7 violations on 4 dates.

Average SPC

340, 000/ 28 = 12, 143

Average QLI :

8,000/ 28 = 286

Aver age LPC

2,180/ 28 = 78

5 violations on 3 dates.
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M QAT ON GOMPAR SONS

1983 M QLATI ONS

DATE SC all M QLATI ONS
Febr uary 4 70,000 8,000 2
February 16 4, 800 2
Sept enber 1 90, 000 8, 000 1
Sept enber 12 2, 800 1
Novenber 29 1, 800 7

1984 M QATI ON\S

DATE sc ol M QAT ONS
February 2 35, 000 1
My 3 1, 50, 000 3000 2
July 20 60, 000 3000 2
(3) (5)
August 4 42, 000 2800 2
Sept enber 15 48, 000 1
Decenber 8 28, 000 3000 2
Decenber 20 34, 000 2800 2
7 12
DATE sC aal M QLATI ON
Marchlz 940 l1

(Through March 29, 1985)
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TRANSCR PT GCRRECTI ONS

("RT." denotes Reporter's Transcript.)

(1) Prehearing
"payrol | records".

(20 RT., Volune
(3 RT., Vol une

(4 RT., Volune I, page 49, line 16: "two enpl oyees
up to the office".
(5 RT., Wolune I, page 126, line 1. "at issue
if I understand General ".
(6) RT., Volune Il, page 3, line 17: "quality
programreport".
(7) RT., Volune |1, page 81, lines 8-9:
"limted questions".
(8 RT., Wolune IIl, page 11, line 3: "case in
chi ef".
(9 RT., Volune [11, page 11, line 3: "Cardenas:
" There was a question".
_ (10) RT., Volune IIl, page 11, line 9: "in
direct rebuttal ".
(11) RT., Volume III, page 11, line 11: "Sanuel:
"My understanding' ".
. (120 RT., Volune 111, page 11, lines 25-26: "I am
going to all ow you to proceed".
(13) RT., Volune I, page 28, line 15 "he would
work a
rmn"
(14) RT., Volune 111, page 45, line 12: "actually".
(15 RT., Volune 111, page 63, line 27: "Wight
Li ne".
(16) RT., Volune Ill, page 64, lines 1, 7:
"Wight Line".
(17) RT., Volune Ill, page 64, lines 6-7: "eases
are the pretext cases".
(18) RT., Volune Ill, page 66, lines 6-7: "l guess

Transcri pt,

I, page 10, line 23:
I, page 40, line 19:

page 5,

line 22:

"nmastitis".

"Marti nez".

thisis ultimately going to cone down to a burden of proof

questi on".
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