Cel ano, Gilifornia

STATE G- CALI FORN A
AR ALTURAL LABCR RHATI ONS BOARD

TEX CAL LAND MNINACEMVENT, | NC,

Respondent , Gase No. 80-(&119-D

and

WN TED FARMVVRERS G-
AMRCA AH-AQ 11 ARB N, 28

(7 ARB No. 11)
Charging Party.
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SUPPLEMENTAL OO 9 ON AND (RDER

Pursuant to the remand order of the Gourt of Appeal of the
Sate of Glifornia, Ffth Appellate Dstrict, in Tex-Gil Land Minagenent ,
Inc. v. Agricultural Labor Relations Bd. (1982) 135 Gal . App. 3d 906, we

herei n reconsi der our Decision in Tex-Gil Land Minagenent, Inc. (1981) 7
ARB N, 117

In7 ALRBNo. 11, the Agricultural Labor Rel ati ons Board
(Board) found that Respondent had conmitted a per se violation of Labor

(ode section 1153(e) and (a) by refusing to sign the final typed copy of a
col l ective bargai ning agreenent it had previously agreed to and initialled.
The Gourt of Appeal held that Respondent's nere refusal to sign the
contract did not, wthout further inquiry and findi ngs concerni ng

Respondent ' s

= Pursuant to our Executive Secretary's August 17, 1984. Qder in Tex-
Gl Land Managenent, Inc., Gase Nos. 80-(E119-D 81-(&64-Dand 83-(&7-D
the Board has reconsi dered General (ounsel's notion to consol i date Gase No.
80-(&119-Dwth the other two cases. The notion is hereby denied, as such
consolidation, is not necessary to effectuate the purposes of the
Agricultural Labor Relations Act or to avoi d unnecessary costs or delay (8
Gl . Admin. Gode section 20335).



good or bad faith, constitute an unfair |abor practice in light of evidence
showng that a true "neeting of the mnds" had not been reached as to a
naterial aspect of the contract, the subcontracting article. The court
therefore renanded the case to the Board for further proceedings to
determne whet her Respondent’s position in refusing to sign the contract
was taken in good faith, and whet her Respondent’'s unyi el ding posture after
the refusal to sign was in good faith.

h Septenber 2, 1983, the Board renanded this natter to an
Administrative Law Judge (ALJ) for further evidentiary hearing on the
question of whether the refusal of Respondent’'s representative Dudl ey R
(Randy) Seele to sign the contract constituted bad faith bargai ning. The
ALJ was directed to examine the totality of circunstances surroundi ng
Seele s refusal to sign, including conduct subsequent to the refusal, to

resol ve the i ssue of bad faith.—Z

Pursuant to the provisions of Labor Gode section 114-6, the
Board has del egated its authority inthis natter to a

LT
LI

Z Respondent argued herein that the instant proceeding is barred
by the statute of [imtations (Labor de section 1160.2), |aches and
col lateral estoppel, because once General ounsel elected to try the case
as a per se refusal to bargain, it could not later be retried as a bad
faith bargaining case. V& reject this argunent, since the underlying i ssue
has al ways been whether Respondent's refusal to sign the contract
constituted bad faith bargaining. Snce the Gurt of Appeal ruled that the
Board coul d not presune bad faith fromthe nere refusal to sign, a renand
was ordered for the purpose of obtai ning further evidence on the question.
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t hr ee- nentoer panel _§/

Bvidence in the original admnistrative hearing in this natter
showed that the parties began negotiations for a newcontract on Mrch 24,
1980, and net approxi mately 19 tines thereafter through June 11.5/ A the
bar gai ni ng sessions, Emlio Hierta and five nenbers of an enpl oyee
bargai ning conmttee represented the Lhited FarmVrkers of Anerica, AAL-
AQO(WW. Hierta had conplete authority to bind the UPNVto any agreenents
reached. Tex-CGal's attorney S dney Chapin and president Randy Seel e
represented Respondent. Al though Chapi n was the enpl oyer' s princi pal
negotiator, Seele had conpl ete authority to speak for Tex-Gal and bind it
to agreenents reached in hapin's absence. During negotiations, the terns
of the previous contract (which expired My 10) were extended on a day-to-
day basi s.

A the conmencenent of negotiations, the parties agreed to
initial each article as they reached agreenent on it. They agreed that
initialling an article woul d denonstrate conpl ete agreenent on the
article' s terns, and would nanifest an intent to be bound by the article's
particul ar provisions.

Oh My 9, Hierta and Seel e discussed the issue of
subcontracting, wth Seele initially proposing retention of
T
T

¥ The si gnatures of Board nenters in all Board Decisions appear wth the
signature of the chairperson first (if participating), folloned by the
signatures of the participating Board nenfbers in order of their seniority.

4 Al dates refer to 1980 unl ess ot herw se not ed.
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the subcontracting article fromthe previ ous contract.g’/ A the My 10
session, Hierta presented Seele wth a witten proposal on
subcontracting: Tex-Gal coul d subcontract when the enpl oyees | acked the
necessary skills or Tex-Gal |acked the necessary equi pnent, and coul d
subcontract operations which it had historically subcontracted in the
past, provided that such subcontracting would be limted to the anount of
acreage and nan- hours whi ch had been subcontracted in the past. Hierta
expl ai ned that the proposed | anguage woul d Iimt Respondent's ability to
expand the amount of acreage of "exenpt" crops (i.e., crops that had been
subcont ract ed previ ousl y).

Later in the session, Seele questioned whet her the nan- hour
limtation neant that Respondent coul d subcontract only the exact nunier
of man-hours subcontracted in the prior year. Hierta responded that the
| anguage was intended only as a guideline. Seele then asked whether the
purpose of the acreage limtation was to preserve existing bargai ni ng
work, for exanpl e, the acreage devoted to table grapes. Hierta answered
that if, for exanpl e, Tex-Gal harvested 3,000 acres of table grapes in the
past, it would have to continue to harvest no nore nor |ess than 3,000
acres of table grapes. However, the | anguage was intended as a gui del i ne,

sothat if severe ra n nade sone of

J That agreenent al l oned Tex-CGal to subcontract operations when it did
not possess the necessary equi pnent, or the enpl oyees did not possess the
necessary skills, to performthe work, or when Tex-Ga had subcont ract ed
the operation in the past. The agreenent |isted sone of the operations
whi ch had been subcontracted in the past, including the harvesting of
raisin and wne grapes, kiws, and al nonds.

11 ARB No. 28 4,



the grapes unusabl e as tabl e grapes, Tex-Gal coul d harvest themfor
W ne.

Seele then posed a hypothetical: if Tex-Gi renoved vines from
an old vineyard of wne grapes (an "exenpt" crop), would it be forced to
plant table grapes on the land, or could it plant another exenpt crop such
as al nonds? Hierta responded that Tex-Gal could plant whatever it wanted
onthat land. Huerta asked if the subcontracting | anguage was accept abl e,
and Seele indicated that it was, but he would |ike to have
attorney/ negotiator Chapin reviewit. Athough Hierta s response appears
uncl ear, the Gurt of Appeal found that Hierta agreed to Chapin's revi ew

A the next bargai ning session on My 14, Seele initialled the
subcontracting article (Article 17) wthout question. Respondent rai sed no
questions regardi ng the subcontracting article between My 14 and June 11,
when the parties net to resol ve conflicts over certain other terns of the
contract. Subcontracting was not discussed at the June 11 neeting, and
after the pending conflicts were resol ved, the parties (includi ng both
Seel e and Chapi n) acknow edged that they had reached agreenent on the
entire contract. The UFWagreed to type up the final contract and send it
to Tex-Gal for approval .

The contract was typed fromall the initialled articles and
nailed to Tex-Gal July 9 wth a cover letter fromHierta to Chapi n aski ng
himto reviewthe contract and notify Hierta of any necessary changes or
corrections. h July 31, (hapin called Hierta and | eft a nessage that the

contract coul d be signed

11 ARB No. 28 S.



at Tex-Gal's office the followng norning. A the neeting the next day,
August 1, Seele raised questions about the subcontracting article and
then refused to sign the contract.

A the re-opened hearing in this natter, Hierta
testified that when Seele stated on August 1 that he woul d not sign any
contract containing the Article 17 | anguage, he did not give any reason or
propose a sol ution to Respondent’ s apparent problemwth the | anguage.
Hierta asked Chapi n what the problemwas. Chapin said he did not know
After August 1, Hierta tel ephoned Chapi n and agai n asked hi mwhat
Respondent’ s probl ens were. However, between August 1 and Sept enfer 8§/
Respondent did not identify the problens or offer alternative | anguage.

Randy Seele testified that during the 1980 negotiations he
understood that as the president, "owner" and sol e stockhol der of Tex-Gil ,
he was running the conpany and coul d speak on its behalf and negotiate for
it. Seele was sure that he showed the subcontracting article to Chapin
between Miy 10 and the My 14 initialling, and that during their
conversations they tried to determine where the UPNwas headed. According
to Seele, (hapin said that the | anguage woul d open the door toward
limting what ever Respondent wanted to do with non-bargai ni ng-unit workers
for the upconming year.

Seele testified that he deci ded probably a week before August

1 that he was not going to sign the contract because of

g Prior tothe opening of the first hearing, at the urging of the
ALJ, the parties held two settlenent/bargai ni ng sessi ons on Sept entber 8
and 9. These sessions proved unsuccessf ul .
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probl ens wth the subcontracti ng | anguage. Wien asked why he waited unti |
August 1 to express his concerns to the UFW he answered that the
subcontracting article was a point of contention between the Lhion and
Respondent and was historically held out until the last of the signing of
the contract. He admtted that, after refusing to sign the agreenent, he
shoved the contract back in Hierta' s face, told himto go get his | awyers,
and wal ked out of the room

Seel e acknow edged that in agreeing to the Article 17 proposal ,
Respondent was naki ng a concessi on on subcontracting | anguage i n conpari son
wth the previous contract's |anguage. He agreed that, next to wages,
subcontracting was probably the nost inportant itemon the tabl e during
negoti ati ons.

S dney Chapin testified he reviened Article 17 on August 1
"perhaps for the second ting" and cal | ed the obj ecti onabl e | anguage to
Seele' s attention. Seele'sinitia reaction (which subsequent!|y changed)
was that he had not agreed to that | anguage.

Chapi n stated that after August 1, he and Hierta had two or
three tel ephone conversations. Hierta, in his testinony, described his
approach during these conversations as focusi ng on one question: Hw do we
resol ve the probl emand get this contract signed? Chapin clained that
Hierta never offered to change Article 17 because he was convi nced t hat
Respondent had a duty to sign the existing contract. However, on cross-
examnation Chapin admtted that Tex-Gal did not, at any tine between
August 1 and Septenber 8, offer to sit down wth the

11 ARB No. 28 7.



UPWand resol ve the di sputed | anguage. n

A the Septenter 8 settlenent/negotiation session, Hierta asked
Respondent to nake a proposal because he did not know what the probl ens
wth the subcontracting | anguage were. hapin's initia suggestion was
that Respondent agree not to subcontract to the detrinent of the
bargai ning unit, but Hierta replied that he was not sure such | anguage
woul d fully protect the Lhion. Hierta suggested guaranteei ng the anount
of acreage which coul d be subcontracted, but Seele objected that this
woul d infringe on nanagenent rights. Hierta asked howthe conflict coul d
be resol ved. Seel e responded by proposing that Tex-CGal be permtted to
subcontract those operations which it had subcontracted in the past, wth
no limtations on acreage or nan-hours. Hierta asked, "Wat's in it for
us?' and Seel e answered, "You got yourself a contract."

The next day, Septenier 9, Huerta proposed renoving al |
references to past practices fromthe subcontracting article, retaining
the list of exenpt crops and operations fromthe ol d contract, addi ng
| anguage guaranteei ng that tabl e grape acreage woul d not be converted to
raisins, and resol ving the outstanding grievances related to
subcontracting for an estinated total of $70, OOO.§/ S eel e asked whet her
the ULFWwas nore concerned wth nai ntai ning acreage or work hours in the

grapes. Wen Hierta

n Chapin also testified that inthe fall of 1981 Tex-Gl and the UPW
entered into a new col | ective bargai ni ng agreenent .

g Hierta enphasi zed that even if the parties were unable to

resol ve the grievances, that woul d not in any way prohi bit the reachi ng of
an agreenent .

11 ARB No. 28 8.



sai d work hours, Chapi n suggested that such a guarantee woul d not
adequatel y protect Tex-Gal agai nst factors such as weat her and i nspection
probl ens whi ch mght affect the nuniber of work hours available. Chapin
al so thought the figure of $70,000 for resol ving the grievances was very
hi gh.

Chapi n agai n suggested al | ow ng Respondent to
subcontract those operations it had historically subcontracted. Hierta
responded that past practice | anguage, whi ch had previously caused probl ens
of interpretation, woul d be unnecessary if a specific list were included
stating which operations Respondent coul d subcontract. After Chapin and
Seele conferred off the record, Chapin told Hierta that Respondent did not
vant to conpromse on the past practice | anguage. The neeting adj our ned,
and the hearing in 7 ALRB Nb. 11 began the fol | ow ng day.

After hearing the evidence presented at the re-opened heari ng,
the ALJ herein concluded that General Gounsel had not proven that
Respondent refused to bargain in good faith, and reconmended di smssal of
the conplaint. For the reasons stated bel ow we overrule the ALJ's
recomnmendation and find that the totality of the circunstances shows that
Respondent' s refusal to sign the contract on August 1 constituted bad faith
bar gai ni ng.

A nost three nonths passed fromthe tine Seel e
tentatively agreed to the subcontracting | anguage until the tine he refused
to sign the contract on August 1. Seele testified that he was sure he
di scussed the | anguage wth Chapi n between My 10 and the My 14
initialling, and that Chapin said the | anguage woul d |imt what ever
Respondent wanted to do wth

11 ARB No. 28 0.



non- bar gai ni ng-unit workers for the upcom ng year.gl Seele

admtted know ng that, next to wages, subcontracting was the nost inportant
issue on the bargaining table. Seele and Chapi n al so knewthe issue to be
a sensitive one, in viewof the nunerous grievances and unfair | abor
practice charges that the Lhion had filed over subcontracting.

Thus, at the | east, Respondent woul d have been extrenel y
negligent innot pronptly bringing its problens wth the subcontracting
| anguage to the UFWs attention and attenpting to resolve the natter.
However, we find that in failing to notify the Uhion pronptly of the
probl em Respondent know ngly misl ed the UPWVnegotiators (who had every
reason to believe they had a fully agreed-upon contract) about Respondent's
intention to be bound by the agreenent, and we hold that this conduct
constituted bargaining in bad faith.

V¢ find further evidence of bad faith in Respondent' s conduct
subsequent to August 1. After the August 1 refusal to sign, Respondent
showed no wllingness to explain or discuss its problens wth the
subcontracting article. S nce Respondent was the party that had
probl ens wth the negotiated | anguage, it was incunbent upon it to
explainits difficuties wth the proposal or to nake a count er proposal .
Qntrary to the ALJ's

? geele's testi nony on this point was uncontradi cted, as Chapin
did not deny reviewng the article wth Seele before it was initialled.
The ALJ's concl usion that there was insufficient evidence to concl ude t hat
Seel e was advi sed by (hapin as to the "plain neaning" of Article 17's
| anguage (ALJ Decision, p. 24) does not belie the fact that Seel e and
Ghapi n both knew they had significant problens wth the | anguage before
Seeleinitialled the article.

11 ARB No. 28 10.



conclusion, we find that the UPWdid not insist upon the contract as
witten and thereby preclude bargai ning. O August 1, Hierta asked Chapi n,
"Does the onpany have a proposal for us?' and on August 4, Hierta inquired
as to whet her Respondent was proposi ng "any type of resol ution to resol ve
this matter.” Thus, although the Lhion believed Respondent had a duty to
sign the contract as witten, it neverthel ess extended to Respondent the
opportunity to present a counterproposal. Respondent, on the other hand,
showed its unw | |ingness to bargai n when Chapi n advi sed Hierta on August 5
that Seele had no proposal to offer and was not wlling to sign anything.
As the Frst drcuit Gurt of Appeal stated in a National Labor Rel ations
Boar d case,

Wi | e the Board cannot force an enpl oyer to nake a "concessi on'

on any specific issue or to adopt any particul ar position, the

enpl oyer is obligated to nake sone reasonabl e effort in sone

direction to conpose his differences wth the union, if 8 8(a)

(5) [10/] isto read as i nposing any substantial obligation

(I\LRBV Reed & Prince Mg. . (1st dr. 1953) 205 F 2d
131, 134-135 132 LRRVI2225].)

V¢ also find that al though the unilateral changes found in Tex-
Gl Land Managenent, Inc. (1982) 8 ALRB No. 85 are not necessary in order

to support our finding of bad faith in the instant case, they do provide

further evidence of Respondent’'s overall bad faith herein. (Kaplan's Fuit

and Produce Qonpany (1980) 6 ALRB No. 36.)%

= section 8(a)(5) of the National Labor Relations Act is the
equi val ent of Labor Gode section 1153(e).

= Chai r per son Janes- Massengal e woul d not rely on the unilateral changes
in 8 ALRB Nb. 85 as evidence of Respondent's overall bad faith herein.

11 ARB No. 28 11



W conclude that the totality of circunstances, both before and
after August 1, 1980, shows that Respondent's refusal to execute the
contract on August | was in bad faith. Ve wll order a nakewhol e renedy
fromthe date of the refusal until Septenber 8, 1980, the date of the
negoti ation/settl enent neeting when Respondent for the first tine expl a ned
its problemwth the subcontracting proposal .1—2/

R

By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board (Board) hereby orders that Respondent
Tex-Gal Land Mwnagenent, Inc., its officers, agents, successors, and
assigns, shall:

1. Cease and desist from

(a) Failing or refusing to neet and bargai n col |l ectively
in good faith, as defined in Labor Gode section 1155.2(a), wth the Lhited
FarmVWrkers of Anerica, AH-AQ (WY as the certified excl usive
col l ective bargaining representative of its agricultural enpl oyees.

(b) Inany like or related nanner interfering
wth, restraining, or coercing any agricultural enpl oyee in the exercise

of the rights guaranteed themby section 1152 of the Agricultural Labor
Rel ations Act (Act).

) S nce the period of bad faith bargai ning we have found in
this case is so short, we believe it woul d not be appropriate to i npose
extended nai ling or reading provisions in our rened al order. _
Accordingly, we wll order onl ?/ a standard 60-day Ioostl ng of the Notice to
Agricultural Enpl oyees and nai ling of the Oder only to those enpl oyees
enpl oyed by Respondent during the period fromAugust 1, 1980 unti |
Septenber 8, 1980. (See MB Zaninovich, Inc. (1980) 6 ALRB Nb. 23.)

11 ARB No. 28 12.



2. Take the followng affirnative acti ons which are. deened
necessary to effectuate the policies of the Act:
(a) Mke whole its present and forner agricul tural
enpl oyees for all |osses of pay and other economic | osses they have
suffered as a result of Respondent's failure and refusal to bargain in good
faith wth the UFW such anounts to be conputed i n accordance wth
establ i shed Board precedents, plus interest thereon, conputed i n accordance

wth our Decision and Qder in Lu-Bte Farns, Inc. (1982) 8 ALRB Nb. 55,

the period of said obligation to extend fromAugust 1, 1980 until Septenter
8, 1980.

(b) Preserve and, upon request, nake avail abl e
tothe Board and its agents, for examination, photocopying, and ot herw se
copying, all records rel evant and necessary to a determnation of the
anount s due to the af orenentioned enpl oyees under the terns of this Qder.

(c) Sgnthe Notice to Agricultural Enpl oyees attached
hereto, and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes
set forth hereinafter.

(d) Post copies of the attached Notice, in all
appropriate | anguages, in conspi cuous places on its property for 50
days, the period(s) and pl ace(s) of posting to be deternmined by the
Regional DOrector, and exercise due care to repl ace any Notice which has
been al tered, defaced, covered or renoved.

(e) Mil copies of the attached Notice in all appropriate

| anguages, wthin 30 days after the date of issuance

11 ARB No. 28 13.



of this Qder, to al agricultural enpl oyees enpl oyed by Respondent at
any tine during the period fromAugust 1, 1980, until Septenier 8, 1980.

(f) MNotify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Qder, of the steps which have been
taken to conply wthits terns and continue to report periodically
thereafter at the Regional Drector's request until full conpliance is
achi eved.

Dated: MNovenber 19, 1985

JYRL JAMES MASSHNGALE,  (hail rper son

JORE CARR LLQ  Mentoer

11 ARB No. 28 14.



MBEMBER VALO E Goncurring and D ssenti ng:

| concur inthe findings inthe najority opinion hol ding that
Respondent know ngly misl ed the UFWabout the probl ens Respondent had (or
woul d di scover) wth the subcontracting article. Respondent thereby
intentional |y thwarted good faith bargaining, for it harbored no desire to be
bound by a contract wth the UPNV | further agree wth the najority that
conduct followng the August 1, 1980, refusal to sign the agreenent
previously agreed upon was indicative of Respondent’'s bad faith. By refusing
to present counterproposal s or to explain objections to pendi ng proposal s
Respondent violated its duty to bargain wth a certified union. (N.RBv.
George P. RAlling € Son . (3d Adr. 1941) 119 F 2d 32 [8 LRRVI557]; N.RB v.
Reed € Aince Mg. @. (1st dr. 1941) 118 F.2d 874 [8 LRRVI729]; N.RB v.
Aternman Transport Lines Inc. (5th G@r. 1979) 587 F. 2d 212 [ 100 LRRMI 2260] ;
Arakelian Farns (1983) 9 ARB Nb. 25.)

Were | part conpany wth the n@ority is in the adoption

15.
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of arenedy for this unlanful conduct. | would find that Respondent's

unl awf ul bar gai ni ng conduct began with the initialing of the subcontracting
article on My 14, 1980. A that tine, Respondent agreed to one of the nwost
troubling and sensitive articles separating the parties, and a contract

rapi dl'y concluded. Homever, Respondent had no intent of agreeing to the
contract initialed Respondent has presented no excuse for its subsequent
refusal to abide by its tentative agreenent, except extrene negligence. W
have di scounted that negligence, and it woul d not anount to good cause to

w t hdraw fromsuch agreenents in any event. (OMilley Lunber . (1978) 234
NLRB 1171 [98 LRRVI1168]; N.RB v. Randl e-Eastern Anbul ance Service (5th Qr.
1978) 584 F.2d 720 [99 LRRM3377].) Respondent's rejection of the bargai ni ng

process by its unilateral wthdranal wthout explanation fromits prior
tentative agreenent constituted bad faith bargai ning on Respondent's part.
(San Antonio Machine Gorp. v. NLRB (5 Qr. 1966) 363 F. 2d 633 [62 LRRVI2674];
B rmnghamBP astics, Inc. (1975) 221 N.RB 141 [90 LRRV1482].)

| amal so unconvi nced that good faith negotiati ons reconmenced in
Sept entoer 1980, and woul d | eave to conpliance the fixing of the termnation
of the nakewhol e renedy ordered here. The record denonstrates that the
parties finally reached agreenent in the fall of 1981, retroactive to June of
1981. The determination of the termnation of nakewhol e relief, the
di scovery of when good faith negotiations began, is properly a function of
subsequent conpl i ance proceedi ngs and the n@j ority offers no rational e for

the radical departure fromour standard renedial practice inthis

16.
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natter. | fear that this new practice of termnating nakewhol e based on an

I nadequate record in liability proceedings is but the next stepin a
seemngly new Board wllingness to deny nakewhole in part or inits entirety.
(See ny concurring and dissenting opinionin Q E Myou (1985 11 ALRB Nb.
25.) Such aresult is particularly unfair here, for the General Gounsel and
the UFWwere never given the opportunity to litigate the scope of the

renedi al provisions anarded, nor were they afforded notice that such woul d be
required. It has been our standard practice, followng the NRB to defer to
conpl i ance such renedi al issues, and | see no basis for deviating fromt hat
practice here.

Dated: MNovenber 19, 1985

JERME R WADE Board Menber

11 ARB No. 28 17.



NOM CGE TO AR ALTURAL BVALOYESS

After investigating charges that were filed in the Delano Gfice, the
General ounsel of the Agricultural Labor Relations Board (Board) issued a
Gnplaint which alleged that we had violated the law After a hearing at
vhi ch each side had a chance to present its facts, the Board has found t hat
we failed and refused to bargain in good faith wth the Uhited FarmVrkers
of Averica, AH-AQ (AW inviolation of the law The Board has tol d us
to post and nail this Notice.

Vé wil do what the Board has ordered, and al so tell you that the
Agricultural Labor Relations Act (Act) is a lawwhich gives you and al |
farmworkers in Gilifornia these rights:

To organi ze yoursel ves;

To form join, or help unions;, .

To vote in a secret ballot election to decide whether you want a

uni on to represent you; _

To bargain wth your enpl oyer about your wages and worki ng

conditions through a uni on chosen by a n@jority of the enpl oyees

and certified by the Board,

5. To act together wth other workers to try to get a contract or to help
or protect one another; and _

6. To decide not to do any of the above things.

& whe

Because it is true that you have these rights, we promse that:

VE WLL NOT in the future refuse to bargain in good faith wth the (FWw th
the intent and purpose of reaching an agreenent, if possible. In addition,
we Wil reinburse all workers who were enpl oyed at any tine during the
period fromAugust 1, 1980, to Septenfer 8, 1980 for all |osses of pay and
other economc | osses they have sustai ned as the result of our refusal to
bargain wth the UFW

Dt ed: TEX CAL LAND MNNACEMENT, | NC

By:
(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qne
office is located at 627 Min Sreet, Delano, Giifornia 93215 The

t el ephone nunier is (805) 725-5770,

This in an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia

DO NOT RFeMDE R MUTT LATE

11 ARB No. 28 18.



CGAE SIMRY

TEX- CAL LAND MANAGEMENT, | NC 11 ARB \b. 28
(7 ALRB No. 11)
Gse o, 80-C&119-D

ALJ Deci sion

The ALJ found that the evidence at the re-opened hearing in this natter did
not establish that Respondent's refusal on August 1, 1980 to sign a

col | ective bargai ni ng a%reement wth the ULFWconstituted bargai ning i n bad
faith. nsequently, the ALJ recomrmended di smissal of the conplaint.

Boar d Deci si on

The Board overrul ed the ALJ's recomnmended deci sion and found that the
totality of circunstances showed that Respondent's refusal to sign the

col | ective bargai ning agreenent was in bad faith. The Board found that for
a period of nearly three nonths Respondents' negotiators were aware of
problens wth the contract's subcontracting | anguage, but failed to bring
Its problens to the UFWs attention or attenpt to resolve the natter.

Thus, Respondent know ngly misled the UFWabout its intention to be bound
by the agreenent. Respondent al so exhibited bad faith in its conduct
subsequent to August 1, 1980 when it showed no wllingness to explain or
discuss its problens wth the subcontracting | anguage. The Board ordered a
nakewhol e renedy fromthe date of the refusal to sign the contract until
Septenber 8, 19890, the date of a negotiation/settlenent neeting when
Respondent for the first tine explained its problens wth the
subcontracting article and thereby engaged i n good faith bargai ni ng.

D ssenting Qoi ni on

Meniber Vel die filed a dissenting opinion, agreeing wth the finding of bad
faith bargai ning by Respondent. However, Menber Vdl die dated the onset of
the bad faith bargaining fromthe date Respondent initialed (tentatively
agreed wth) articles in the proposed contract treating subcontracting
rights and obligations. He al so dissented fromthe conclusionin the

na ority opinion that good faith negotiations ever coomenced. H woul d

| eave to conpl i ance the dating of the period of nakewhol e relief noting
that the record before the Board did not address the issue of the onset of
good faith negotiations followng a finding of bad faith and the parties
shoul d be given the opportunity to argue the nerits of the issue.

* * %

This Case Sunmary is furnished for infornation only and is not an
official statenent of the case, or of the AR

* * %
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PRELI M NARY STATEMENT
Oh My 15, 1981, the Agricultural Labor Relations Board issued its
Decision and Qder finding that Respondent Tex-Gal Land Mnagenent conmitted

a per se violation of Labor de section 1153(e) by refusing to sign a fully
agreed-upon contract. On Septenter 6, 1982, the Qourt of Appeal rejected
the premse upon whi ch the Board concl uded that Respondent viol ated the Act
when the court concluded, contrary to the Board, that an anbiguity in the
subcontracting article prevented agreenent frombei ng reached. (Tex-Gad Land
Minagenent v. Agricultural Labor Relations Board (1982) 135 Gal . App. 3d 906.)

The court was neverthel ess concerned about the inplications of Randy
Seel e s conduct before and after his refusal to sign the agreenent and
renanded the case to the Board to determne: (1) whether Seele's
questioning the neaning of Article 17 was in good faith, and (2) whether his
unyi el ding posture after his refusal to sign was in bad faith. Oh Septenber
19, 1984, a hearing was hel d for these purposes.
BAKGROUND

A col | ective bargai ni ng agreenent between Tex-CGi Land Managenent
and the UPWwas in effect fromJune 1, 1979 until My 10, 1980. O March
24, 1980 the parties began negotiations for a newcontract. Uhion
negotiator, Bmlio Hierta, and a bargai ning conmttee conposed of five Tex-
Gl enpl oyees represented the union; the attorney for Tex-Gal, S d Chapin,
and the owner of Tex-Gal, Randy Seel e, represented the conpany. Chapi n was
the conpany' s principal negotiator. (See Sipulation of the Parties
incorporated in ALJO 7 AARB No. 11.) Then negoti ations began, the parties



agreed to initial each article as agreenent was reached on it.

Oh My 9, 1980, Hiuerta and Steel e took up the issue of
subcontracting, an issue whi ch had produced a nunber of probl ens under the
old contract leading to the filing of both grievancesy and unfair | abor
practice charges. The charges went to conplaint and, after hearing, the
Board found Respondent had unl awf ul | y subcontracted bargai ning unit work.
(1:24; Tex-Gd Land Managenent (1982) 8 ALRB Nb. 85.) Despite the union's

conpl ai nts about what it considered diversion of unit work, the parties'
di scussi ons about subcontracting were restrai ned.

Wen negoti ati ons began, Hierta asked the conpany for novenent
on the subcontracting issue. Seelereplied that the ability to
subcontract was very inportant to the conpany and that he wanted to

retain the list of exenpt crops fromthe ol d articl e;—Z

_ 1. Except to note that the filing of grievances reveal s the
exi stence of problens in contract interpretation between the parties, | do
not rely on the exi stence of grievances as evidence of bad faith.

2. Seele explained:

Miny of the jobs are highly specialized jobs that utilize highly
speci al i zed equi pnent. They are jobs that are only done every
20, 30 or 40 years. For instance, No. 8 is the renoval of

al nond trees supporting devices. You plant an al nond orchard
for 30, 40 years. You do the sane wth a vineyard. Renoval of
vineyard trellis systens, where this utilizes special equi pnent,

that only happens . . . naybe you would feel nore at ease by

going into these different |ists, or these different itens on

thislist and. . . extracting the jobs enconpassed by them
* * *

(Foot not e conti nued----)



however, he stated he would be wlling to include | anguage whi ch insured
retention of bargaining unit jobs which he understood to be the union's
prinary concern. Hierta explained that the union's goal s were broader than
Seele took themto be: he was interested "in try[ing] to provide as nuch
work as possible to the enployees . . . we represent.” (Resp. B p. 11.) In
other words, he wanted to obtain nore work, not nerely to insure the work
previousl y under contract. He proposed that if a subcontractor provided
only I abor, those operations whi ch he perforned, and whi ch were consi der ed
exenpt in the previous contract, should becone unit work in the new one.
Pressing his thene of guaranteeing the anount of unit work, Seele stressed
that the conpany's nain operation was in table grapes and that the union

could be assured that the amount of unit work woul d renai n st abl e.§/

(Footnote 2 continued----)

The] co y feels that it does not have to sacrifice wat has
|stor|c been but yet we feel that there can be language . . .
mcorporated in the Aticle, that woul d insure the bargal ni ng uni t
jobs that have been questi oned now

* * *

Itens such as repair of vineyard, as an exanple. There can be
| anguage put into the Article that can insure that, and the Gonpany
Is nore than wlling to put that kind of |anguage in.

(Resp. B p. 10.)

(UWAY: That's what |'msaying, getting anay fromwhat's

ﬁened inthe past . . . okay, ourmﬂoaj Is totry to provide as

rk as possible to the peopl e which we represent. And goi ng

off the list of the existing agreenent, the harvesting of raisins,
or Wne, or cannery,

(Foot not e conti nued----)



Wien Hierta admtted to Steele that part of his concern was to
prevent the conpany fromincreasing its production of exenpt crops, Seele
repeated his assurances that historically Tex-Gil has kept the anount of
unit work stable. Wien Hierta pressed for additional pruning work, Seele
said the work was only occasional and not worth including in the contract.
Hierta then said "l et us consider your ideas and sonehow i ncor porate [then
into sone kind of |anguage that wll insure the work which is covered now

and then. . . " at which point Seele interrupted himand the fol | ow ng

conversation took pl ace:

(Footnote 3 conti nued----)

those operations in which the only thing in which the Sub-
contractor provides is the labor . . . and strictly | abor.

(Seele): But here again, you see, | don't think you can really
[objectively] sit back and say, no, they're trying to whittle down
their table grape size, or trying to circunvent the Lhion. Al of
the other crops we grow are far less than what we produce in table
grapes, and it was under those paraneters that we negotiated this
contract last year. Yes, we are diversified to a snal|l extent. W
do have other crops, but they're not that great, and they're crops
that we feel require rather specialized skills. 1n no way have we
gone out and tried to limt our acreage of table grapes. The vines
that have been pul | ed up have been wne varietals, they weren't
table grapes. They require . . . less. . . labor than table
grapes. So, | can't see where you' re sitting back saying, no, the
are, on purpose, trying to circunvent this contract. V& re not. e
crops that we do have under sub-contracting clause, are crops that
are not [introduced] to this area. . . [until] four or five years
ago. iy . . . recently have you seen such a |l arge infl ux.
Proportionatel y we haven't increased our acreage that great, as
conpared to the rest of the area as far as expanding i nto these
crops. The bulk of our crops are table grapes. That is what these
peopl e that work wth Tex-Gal are best at, the harvesting and
cultural practices of table grapes. They're good at it.

(RXB p. 11-13.)



Randy: Wiich is covered under the present
agreement . . . ?

UFW Rght, and wiichisaso. . . .

Randy: In other words, what you' re saying, all work that is not
speci fied here.

UFW WIl be unit work . . . right?
Randy: Because that's the intent of this Aticle.

AW Something to insure that, and then | et us give you our
denands.

Randy: (kay.
(Bnphasi s added, RXR p. 15.)
After discussion of a nunber of other itens, the parties agreed to neet the
next day, My 10, 1980.
A the next neeting Seel e again proposed retaining the
subcontracting termfromthe previous contract. Wthout nuch di scussion,
Hierta presented himwth a draft article which repeated the | anguage of the

previous contract wth the insertion of the | anguage underlined bel ow which

Was new

The Gnpany shal | have the right to subcontract under the fol | ow ng
conditions: [IT] Wen the Gonpany enpl oyees do not have the skills
to performthe work to be subcontracted and when the operation to be
subcont ract ed requi res speci al i zed equi pnent not owned by the
Qonpany.  The Cbrrp)anﬁ shal | al so have the right to subcontract those
operations which it has historically subcontracted in the past,

provi ded, however, that the operation to be subcontracted shal | be
limted to the anount of acreage and nan hours of which (sic) has
been subcontracted in the past. The Gonpany agrees that it shall

not subcontract any operation whi ch bargai ning unit enpl oyees have
perforned in the past and it shall not subcontract to the detrinent
of the bargaining unit or the Lhion.

Hierta specifically expl ained that the newlanguage put a limt on the
conpany' s ability to expand the anount of exenpt acres it previously

worked. After Hierta' s expl anatory renarks, the



conversation turned to a variety of other subjects before Seel e resuned

di scussi on of subcontracting by questioni ng whet her the specific "nan-hour”
limtation in the proposed article neant that the conpany could only
subcontract the exact nunber of nan-hours subcontracted in the prior year.
Hierta responded that the | anguage was only a guideline. Seele then asked
whet her the | anguage was intended to preserve the acreage devoted to table
grapes.ﬂ/ Instead of answering himdirectly, Hierta told Seele to | ook at
it the other way: if Tex-CGi harvested 3000 acres of table grapes, under
the article, it would have to continue to harvest no nore nor |ess than 3000
acres of table grapes. He enphasized that the | anguage was neant as a
guideline "so that if unusually severe rain rendered sone grapes [unsal eabl e
as] table grapes, Tex-Gal could harvest [then} for wne." [lbid] Seele
then posed a hypothetical of his own: if Tex-Gdl renoved sone acreage of
exenpt crops, could it plant other exenpt crops on that acreage? Despite
his earlier statenents about the neaning of the limtation, Hierta

essential ly responded that Tex-Gal coul d pl ant whatever it want ed.§/

4. Referring to the underlined clause, Randy asked:

kay. Now"limted to the anount of acreage” as | understand
it, by the nature of the contract, we can't violate it. So that
neans, by not being able to violate the contract .... | take
ilg,)you put thisin here to protect table grapes? (QX 12, p.

5 Randy: But what |'msaying, are you by saying this,
are you sayi ng %/ou' ve got this anount of (acres of) al nonds, and
this 40 acres of 65 year-old Miscats that you re going to pul |
out, you can't put that in al nonds, you ve gotta put It in

gr apes?
(Footnote conti nued----)



Ater the discussion, Seele indicated his assent to the article.

He asked Hierta if he could showthe article to Chapin who was not at the

session and was not then available. Hierta appeared to denur although the

transcript of his answer is garbl ed.g

(Footnote 5 conti nued----)

U Nb.

Randy: (kay.

U | think that the stuff like that is covered i n Minagenent
rights . . . what you vant to plant. (GX 12, p. 11.)

6. The transcript of 5/10/80 has this exchange:

UFW Then [the new | anguage of Article 17] is

Randy:

accept abl e?

So far as I'mconcerned it is. Is it proper to ask for
review of counsel ? before it's finally signed, or do you
want tosignit nowor...... S far as I'm

concerned, in concept, this thing is agreeable wth ne.

Veéll, Sd nay be thinking of sonething el se, and say,
well, personally |'d like this, and be in agreenent wth
him or if there was, say Juan was a negotiator, or say
I'mthe negotiator and | present it to Juan or say | Qo
back to Ben, and who knows what their thinking is. Viat
can be changed because it's us and the coomtte or you and
the coomttee who are going to be here after.

(GC 12, p. 11.)

FomHierta s response, it is not clear to ne that Hierta

agreed to Chapin's review |ndeed, Hierta testified at the original
hearing that he tried to discourage Seele fromtal king to Chapi n:

M. Steele then indicated to ne, well, then, that he could agree to
the language. And that he would |ike the reviewof counsel. (kay.

S, | asked hi mwhy he wanted the revi ew of counsel, He asked ne
if it was proper, and | asked hi mwhy. And he

(Foot not e conti nued----)



Fnally, Randy indicated his agreenent to the proposed article "wth the
under standi ng of what we tal ked about before". (AXX 12, p. 13.) The Gourt
of Appeal s has summari zed what happened next.

Oh My 14, at the next bargaining session, Seele initialedthe
subcontract article wthout question. By so doing, Seele realized
he was binding Tex-Gil to the term Between My 14 and June 11,
Tex-Cal raised no questions or issues regarding the subcontracting
term

Qh June 11, the parties net to resol ve conflicts over certain terns
inthe contract. Both Seele and Chapin were present at the
neeting. The unresol ved terns rel ated to wages, retroactivity, and
the use of trailers, boxes, and the |ike. e subcontracting term
was not di scussed.

Ater pending terns were resol ved, the parties acknow edged that an
agreenent had been reached on the entire contract. Notes taken by
both Seel e and Chapin at the June 11 session reflect that Tex-Ci
agreed to the contract. The parties shook hands and congrat ul at ed
each other. The record reflects neither discord nor equivocati on on
any contract term The UFWagreed to type the fornal i zed contract
and send it to Tex-Gal for approval; the parties then were to set a
date for signing the agreenent.

(Footnote 6 conti nued----)

told ne, well, he vanted Sd toreviewthe language. | told him
that, just like I amnowrepresenting the Lhion, sonebody el se coul d
cone in and not agree to sonething that | had agreed to, and that
everybody has their own -- their own way of interpreting things, or

sonething like that. O sonething | |ike, sonebody el se woul d not
like. Mybe what he would agree to, M. Chapin woul d not agree to.
(Tr. 1980:74.)

Neverthel ess, The Qourt of Appeal found that Hierta agreed to Chapin's
review (135 Gil.App.3d 911.) A the 1980 hearing, no one asked Seel e
whether he in fact conferred wth Chapin. The only person who testified
concerni ng whether Seele tal ked to Chapin was Hierta who testified that he
inferred that the two nen tal ked because Seele did not signthe
su_bco_ntlractl ng article until four days after he had agreed wth it in
principl e.



The contract was typed by the LFPWfromall initial ed and agreed-
upon articles and was nai led to Tex-Gal on July 9. A cover letter
fromHierta to Chapin contai ned the fol lowng request: "Qnce you
have revi ened the new contract, please notify ne as to any changes
or corrections that nay be needed or wether [sic] such contract
neets the Gonpany' s approval as is.”

Oh July 31, Chapin called the LFWoffice and | eft a nessage for

Hierta that the contract could be signed at Tex-Gil's office the
followng norning, August 1. Chapin rai sed no objection to the

contract terns in his nessage.

h August 1, Seele refused to sign the contract.

THE R= GPENED HEAR NG

A the re-opened hearing, Chapin testified that when he revi ened
Aticle 17 on August 1, "perhaps for the second tine", he caught the phrase
in Aticle 17 and called it to Seele's attention. Yoon reading Article 17,
Seele said, "No, that's not the |anguage that | agreed to.” Chapin then
asked Hierta for the initial ed copy of the article. (1:131-132.) The

court opi nion conti nues:

Hierta could not locate the initialed articles at the union office,
but returned wth his notes fromthe bargai ning sessions. He asked
Chapi n what the probl emwas, then acconpani ed Chapin, Seele, and
anot her UPWrepresentative into the conpany conference room

Chapi n asked Hierta for the UPWs interpretation of the
subcontracting article. Seele offered Hierta a hypothetical : If
Tex-CGal had subcontracted 200 acres of raisins |ast year and were
now pl anni ng to subcontract 1,000 acres of raisins, would the
additional 800 acres be covered by the union contract? Hierta
responded that they woul d be so covered and that Tex-Ga coul d not
subcontract the additional acreage. According to Hierta, Steele
then said, "[I]f that's what the | anguage neans, then |I'mnot goi ng
tosignany . . . contract,” and storned out of the room Seele
never returned.

Seele' s version of the discussion differed slightly:

| asked for an exanple fromEmlio, and the exanple was "if | laid
200 acres of raisins in 1979, and it was a subcontracted job, and I
|l ai d 300 acres in 1980, how nuch of that 300 acres is going to be
covered by the bargaining unit. And he said 100 acres. And |
said, sotherefore, Emlio, you're telling ne that whatever | did
| ast year, |

-10-



have to do the sane anount of acreage in the sane anount of nan-nade
hours; that whatever | do in 1980, | have to do it by the sane
Pours os a1 | 1970 o Sad Lhat' o correotTsala vl
then, we don't have an agreenent."

(135 Gl . App. 3d at 912-913.)

A the re-opened hearing, Steel e gave a nore dranatic versi on of
his rejection of the contract; according to him after Hierta replied to his
guestion, he "shoved [the contract] in Emlio s face and said--1 think |
told himto go get his lawers, and | wal ked out of the room (1:98.)
Athough Hierta testified at the original hearing, which took place about a
nonth after the events in question, that Randy sai d he woul d not sign any
"fucking contract” and storned out of the room(Tr. 1980:63), at the re-
opened hearing he did not seemaware of any particular aninus in Seele's
rejection of the contract: he testified sinply that "Steel e stated to ne
that he woul d not sign any contract which contained the Aticle 17
subcontracting | anguage.” (1:40.) Athough Seel € s present recol | ection
and Hierta s contenporaneous one differ as to what Steele actually said, in
both versions Seele reacted angrily and perenptorily to Hierta' s answer and
| so find.

Ater Seele left the room Hierta turned to Chapin to ask "what
the problemwas wth regard to the language.” (1:41.) According to Hierta's
uncontradi cted testinony, Chapin said he didn't know (lbid.) Snce Chapin
was famliar wth the conpany' s initia position regardi ng subcontracting
and by then knewthat the anguage in Article 17 seriously undercut that
position (after all, a fewnonents before he had pointed to the very
| anguage as a problem[I:128-131]), his denial nust be considered untrue.
Bven if
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untrue, however, his refusal to speak for Seele on the natter is consistent
wth his being surprised that Seel e had agreed to such restrictive | anguage
since, having been absent during the session when Article 17 was di scussed,
he woul d i kely be wary about comnmenting if he had not previously di scussed
the | anguage of Article 17 wth Seele. In the re-opened hearing, however,
Randy testified that sonetine between My 10 (when the | anguage was agreed
to) and My 14 (when the article was initial ed) he asked Chapi n what the

| anguage neant and that Chapi n advised himit could limt the amount of
subcontracting the conpany could do. (1:97.)

Relying on Seel €' s testinony, and on cases holding that dilatory
tactics evidence bad faith, General unsel argues that, since Seel e knew
before he initialed the article, that it was potentially mischi evous from
the conpany' s point of view his waiting for several nonths to object toit,
indicates bad faith. If it were clear that hapin had advi sed S eel e about
the scope of the subcontracting | anguage before Seele initialed it, | would
agree that Seele's "delay" inobjecting to the article is strong evi dence
of bad faith, but it is not clear.

For one thing, Seele' s recent testinony is at odds wth his
previous testinony when, in response to the ALJ's question, "A what point .

. didit occur to you that your understanding of the provisions [sic] in
question was not the sane as the UFWs, Seel e answered, "August 1st." (Tr.
1980: 107.) Second, | have already noted that Chapin's actions on August 1
were consistent wth his late discovery of Aticle 17' s restricti veness.

Hs testinony is equally consistent. A the re-opened hearing, Chapin (who
didn't
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testify at the earlier hearing) testified he | ooked at Article 17 for
"perhaps the second tine on August 1" and it was then that he called the

inplications of the Article to Steele's attention. (1:131.) And at the
earlier hearing, BEmlio Hierta testified he spoke to Chapin only a few days
bef ore August 12/ to ask himabout how hi s review of the contract was
proceeding and Chapin told him"[He had started, [but] he was [only] about
hal fway through. He had not finished going through it and that he woul d
finish going through it and talk to Seele to see if everything was okay."
(Tr. 1980:58-59.) (Ewphasis added.) Huerta's and Chapin's testinony that
Chapi n was only hal fway through the contract on July 28 and had not yet
talked to Seele to see if "everything was okay" is consistent wth the
sense of Seele's original testinony that the reach of Article 17 was only
poi nted out to himby Chapin as the contract was about to be signed.
Fnally, and critically, in order for Seele' s testinony that he
reviewed the language wth Chapin prior to My 14 to be true, | nust
conclude it is nore likely than not that certain other things, *** rake
nei ther psychol ogi cal nor strategic sense, are also true. Thus, if Seele
learned fromChapin prior to My 14 that the | anguage was susceptible to the
interpretation Hierta so decisively gave to it -- as it plainlyis -- it
nakes no sense for himto have neekly endorsed | anguage the pl ai n neani ng of
whi ch enraged himseveral nonths later. nversely, in viewof the fact

that Hierta' s August 1st interpretation of the | anguage is exactly

7. Hierta gave the date of the conversation as July 28, 1980.
(1980: 58.)
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the sane as that which hapin i s supposed to have given Seele prior to My
14, | could only conclude that Steele was wlling to sign on My 14, if |
coul d al so concl ude (as General (ounsel urges ne to) that Seel e and Chapi n
pl anned to repudi ate the agreenent several nonths later, a plan which in
view of the subtlety of Respondent’'s defense, nust be consi dered sonewhat
risky for an attorney to reconmend, albeit brilliant. Mbreover, the nmnd
that was capabl e of devising a strategy to exploit the failure to agree as a
defense to the August 1st refusal to sign, would certainly be capabl e of
seeing it as areason to repudi ate the agreenent several nonths earlier.
Thus, although | amtroubled by Chapin's failure to specifically deny that
he reviewed the language wth Seele prior to the latter's initialingit --
which Seele not only said he wanted Chapin to do but which is, noreover,
consi stent wth Chapin's role as a principal negotiator -- | cannot overl ook
the logic of, as well as the circunstantial evidence relating to the events
of August 1; the sense of (hapin's present testinony that he didn't know
what Article 17 said until, at the earliest, the latter part of July; and,
finally, Seele's earlier testinony to the sane effect. Al of these
elenents point to late rather than early discovery of the inplications of
Aticle 17. And when a lawful version of an act is as plausible as an
unl awf ul version, General Gounsel has sinply failed to neet his burden of
proving that the unlaw ul version was the one that took place.

In any event, Hierta spoke to Chapin by phone after August 1 and
asked about the conpany's problens wth the Article. Athough Hierta
testified that Chapin did not explain the nature of
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the conpany' s problens (1:44), hapin testified that his conversations wth
Huerta focussed on howto resol ve the problemin order to get the contract
signed, since Hierta took the position that the conpany had a duty to sign
the contract. (I:134.)§/ | credit Chapin's recollection that the union was
only interested in getting the contract signed that it thought it had
negotiated. For one thing, Chapin's recollection is consistent wth the
position the union has persistently taken in this case.gl A though Hierta
was an obviously sincere wtness, | believe that his recall of events has
been so col ored by the union's disbelief in the existence of any ani guity
inthe Article 17 language that it has becone i npossible for himto
di stingui sh between what actual |y happened and the union's | egal
characterization of what happened. Huerta' s testinony that Chapi n coul dn't
tell himwhat the conpany objected to seens to reflect his continuing
I nconpr ehensi on about the supportability of Seele s position rather than
any doubt as to what the position actual |y was.

There is no doubt that the conpany' s position hardened after
August 1. nh August 5, Chapin advi sed Hierta that the conpany was going to
termnate the existing contract and that Seel e had no proposal to offer and

he was not wlling to sign anything (135

_ 8. See aso, Hierta testinony, Tr. 1980: 64-65: "I then asked
hi mwhet her the conpany was proposi ng any type of resol ution to resolve this
natter and have the contract signed.” (See also 135 Gal. App. 3d at 913.)

9. See, e.g., Hierta s testinony at |:77 where, even at

Rge Le(opened hearing, he testifies there was an agreenent on
y 14.
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Gal .3d at 914, Tr. 1980: 66),@/ after which the union filed a charge
alleging that the refusal to sign the contract was an unfair | abor practice.
Prior to conmencenent of the original hearing, the parties (wo had not net
since August 1) were urged by the Hearing Gficer to see if they could
settle the matter. (1:135.) Accordingly, they had what woul d prove to be
two unsuccessful settl enent-cumnegotiati on sessi ons on Sept entber 8-9,
1980. *

10. (hapin's testinony that Hierta essentiaII% vant ed t he
contract wth Article 17 signed fits so perfectly wth the union's position
inthis case that it nust be credited. Even Hierta' s letter of August 8,
1980 is consistent wth Chapin's testinony. Thus, nenorializing a
conversation between hinself and Chapin, Hierta remnds Chapin, first, that
he asked himon August 4 "if the conpany was proposing a resol ution to

resol ve their disagreenent of the negotiated | anguage of Aticle 17" and,
second, that on August 5 Chapin told himRandy refused "to offer any

resol ution to the conpany' s objection to Aticle 17*. (GX7.) Hierta does
not wite as though re-opening the question of subcontracting was at issue:
the problem as he puts 1t, was resol ving Randy' s obj ections to Article 17
as witten.

Accordingly, | do not consider Seele's failure to nake any
proposal s between August 1 and Septener 8 (when the ALJ urged the parties
totry to settle the case) as evidence of bad faith. The union's insistence
on the contract as witten did not | eave any roomfor bargai ni ng.

Snce the parties had agreed to everything but the
subcontracting, which was probably the nost critical issue between them
they mght have been at inpasse -- the deadl ock arising fromthe union's
insistence on Article 17 as witten and what we mght construe as the
conpany' s insi stence upon Article 17 as explicated by Hierta. |If so, the
bargai ni ng obligation woul d have been suspended and the conpany had no nore
obl igation to cone forward wth a proposal than the union did. _
Neverthel ess, | do not engage in such an analysis for two reasons: first,
because Seel €' s silence I's so anbi guous and second, because the conpany' s
uni lateral change in the pension fund in June probably woul d have prevented
i npasse frombeing reached in the first place and its unilateral change in
the nedical plan after August probably woul d have broken inpasse, had it
been reached previ ousl y.

~_ *The followng narrative is drawn fromthe transcript of the
neeting in evidence as GC 19.
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Hierta began the first neeting by announcing that it was up to
Respondent to nake a proposal because he didn't know what the conpany' s
probl ens even were. Wien Chapin expl ained that the witten | anguage di d not
express Seele' s intent, Hierta asked what the conpany was proposi ng.

Chapin replied that the conpany woul d promse not to subcontract to the
detrinent of the bargaining unit. Hierta replied that such | anguage in the
past had not prevented probl ens fromarising and he adverted to the

exi stence of the pending grievances and the unfair |abor practice charges.
However, Hierta did acknow edge that until the grievances were settled, it
couldn't be said that the | anguage Chapi n proposed didn't offer sufficient
protection. Chapin then tried to pin down the union's intent in the
subcontracting article in order to cone up wth mutual |y accept abl e

| anguage. He also asked if there were any way to include flexibility in the
proposal. Hierta said no, the | anguage woul d have to pin everythi ng down.
After discussion centered on specific problens, Hierta returned to the
previous year's acreage as a limtation on subcontracting rather than
speci fication of the exenpt crops and operations. Seele denurred to this
proposal, clai mng nanagenent rights. Wen Hierta asked what the conpany
offered to resolve the difficulty, Seele proposed returning to the | anguage
of the old contract which listed the exenpt crops and operations. Hierta
asked, "Wat's init for us." Seele said, "You have a contract." Hierta
then asked, "How can we be guaranteed we don't | ose any work.” Seele said,
"Because we're coomtted to table grapes for this year."

The uni on caucussed and returned wth a tentative proposal
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for discussion. The proposal featured a guarantee of unit work, a
limtation as to the type of work that coul d be subcontracted and resol uti on
of all pending grievances and charges over subcontracting. Hierta was not
sure of the anount required to settle the grievances and charges, and he
wanted tine to reviewthe grievances and cone back wth a package al ong
these |ines.

The parties net the next day. Hierta began by identifying all the
grievances he wanted to settle. Wen he began di scussi on of the grievances,
Hierta enphasi zed that even if the parties were not able to resol ve the
grievances he wouldn't "let that prohibit in any way the reaching of an
agreenent [that day] today if that [coul d] be done. w1/ Hierta then
outlined the union's clains wth respect to the grievances. |t appeared
that settlenent along the lines Hierta proposed woul d exceed $70, 000.

Chapi n then asked for specific | anguage on Aticle 17, but Hierta said he
hadn't cone wth any, that it could be worked out. However, he proposed
deleting all references to past practices inthe article as well as the
whol e part of Article 17 which had caused the difficulties, keeping the |ist
of exenpt crops and operations fromthe ol d contract, and incl udi ng | anguage

whi ch guaranteed that unit work in table grapes

11. A the hearing, Chapin testified that Hierta

condi ti oned uni on novenent on Respondent's w I lingness to settle the
outstandi ng grievances and UPs. (1:136.) Huerta denied conditioni ng
negotiations on the settlenent, although he admtted to offering a proposal
that was tied to "wping the slate clean" of "all existing subcontracting
problens." (1:46-47.) A the Septener 9 session itself Chapin
acknow edged that Hierta' s package was not an "all or nothing" deal. (GC
19, p. 40.) Inlight of Chapin's statenent and Hierta s statenent to the
effect that he wouldn't et the issue of grievances interfere wth

reenent, it is clear Hierta was not conditioni ng agreenent on settl enent
of the grievances.



woul d not be displaced by raisins. H al so wanted the conpany to nake up
its delinquent paynents to the Juan de |a G uz and Robert F Kennedy Funds.

Seele asked if the union was trying to naintain work hours in the
grapes or to stabilize the acreage and Hierta and Gervantes sai d nan- hours.
Seele and Chapin then said they coul dn't guarantee nan-hours, but they
could nore or |ess guarantee acreage. After this prelimnary di scussion,
Chapin outlined the conpany' s response. He told the union representatives
that the $70,000 settlenent price was very high and he was in no position to
respond to that part of the proposal immediately. He then said that if the
| anguage of Article 17 were elimnated as proposed by the union, the article
woul d essentially be the sane as that of the previous contract. Hnally,
wth respect to the funds, he told Hierta that Randy advi sed hi mthe conpany
was current. Chapi n agreed to doubl e-check on that point, however.1—2/
Testinony at the re-opened hearing indicates the conpany was del i nquent in
its paynents to the RAK fund fromAugust to Decenber 1980 and to the JOLC
fund fromJune- Decentoer 1980. (I:10-16.)

Hierta told Chapin that the union insisted upon the

12. According to the transcripts of the Septener session, the
conpany was al so still deducting dues fromworkers' paychecks, but not
remtting themto the union. e conpany, of course, was under no
obligation to deduct dues at all after termnation of the contract.
(Industrial Uhion of Mrine and Shipbuilding Verkers v. NL RB (3d Qr.
1963) 320 F.2d 615.) However, its continuing to deduct themand not turn
themover to the union could be an unfair labor practice. Snce thereis
i nsufficient evidence fromwhi ch to concl ude the deductions were not
i nadvertent, | wll not consider the natter as evidence of bad faith. (See
TW Farns (L983) 9 ALRB No. 29.)
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elimnation of all references to past practices in the contract, and not
nerely del etion of the probl emlanguage, since it was the past practices
whi ch had caused the problem After considering the proposal wth Seele,
Chapin told Hierta that the conpany woul d not conpromse on the | anguage:
It was interested inretaining the language in the old article.
The parties went to hearing the fol | ow ng day.
ANALYS S AND OONOLLE ONS
A

Before discussing the parties' substantive contentions, | nust
note that Respondent has raised a prelimnary question about the Board s
authority to re-open these proceedi ngs. Respondent argues (1) that because
the General unsel elected to treat the charge against it as evidence of a
per se refusal to bargain, he is nowbarred by Labor (ode section 1160. 2
fromre-trying it as evidence of bad faith bargaining; and (2) that General
Qounsel is estopped fromlitigating nowwhat he mght have litigated before.
Wiat ever nay be the nerits of Respondent's argunents, ny task is to take
evidence and wite ny decision in confornance wth the Board s order of
Sptenber 6, 1984. Accordingly, | nust perforce reject Respondent's
contenti ons.

B

Rel ying upon a variety of factors which include del ay, the

institution of unilateral changes, conduct away fromthe tabl e and "goi ng

to the negotiating table wth no intent to reach
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agr eenent , w1y General unsel contends that Respondent nust be found to
have viol ated the Act. Respondent, of course, contends that it
bargai ned i n good faith.

Sone of the factors General ounsel relies upon as proof of bad
faith do not require nuch elaboration. Thus, absent proof of any of those
condi tions which have been held to justify unilateral action, it is clear
that Respondent's unilateral discontinuance of paynents to the Robert F.
Kennedy nedi cal plan and the Juan de la Quz pension fund are per se
violations of the Act. Such unilateral changes nay al so be used as evi dence
of bad faith. (Kaplans Fruit and Produce Gonpany (1980) 6 ALRB Nb. 36, p.
14.)

Qher factors General unsel points to as evidence of bad faith
are of nore doubtful character. Thus, | reject General Gounsel's suggestion
that Respondent's termination of the contract on August 5 evi dences bad
faith. Qoncedi ng that Respondent was under no obligation to continue
extending the contract on a day-to-day basis, General (ounsel neverthel ess
suggests that since only a single issue separated the parties, termnation
of the contract was so inconsistent wth the spirit of cooperation which

col l ective bargaining i s supposed to be that it nust be consi dered

13. Although separatel{)stated, this last "factor” is not really
a separate el enent of bad faith, but one of the definitions of good faith,

see NL RB v. Reed and Prince Minufacturing @. (1st dr. 1941) 118 F 2d
184, 185, the presence or absence of which is usually found by reliance on
the other factors cited by General (ounsel .
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evi dence of bad fai th.y General Qounsel cites no authority for

this proposition; | have not been able to find any and the contention
appears unsound under general principles which I wll quickly sketch. Wiile
it istrue that collective bargai ning requires cooperation, it does not
followthat every indiciumof lack of amty points to a failure of good
faith. As the SQuprene Gourt has pointed out, the collective bargaini ng
process is only part of our systemof |abor relations:

The presence of econonmic weapons in reserve, and their actual

exerci se on occasi on by the parties is part and parcel of the
systemthat the Végner and Taft-Hurtl ey Acts have recogni zed.
Aostract |ogical anal ysis mght find inconsistency between the
conmand of the statute to negotiate toward an agreenent in good
faith and the legitinacy of the use of economc weapons, frequently
havi ng the nost serious effect upon individual workers and
productive enterprises, to induce one party to cone to the terns
desired by the other. But the truth of the natter is that at the
present statutory stage of our national |abor relations policy, the
two factors—recessity for good faith bargai ni ng between parties,
and the avail abi | i t?/_ of economc pressure devices to each to nake
the other party incline to agree on one' s terns--exist side by
side. (NL RB v. Insurance Agents' International Uhion (1960) 361
US 476, 489.)

Even in the restricted context of bargaining, the parties often resort to
strategies that nask their true intentions in order to pressure their
"opponents”, see e.g., Sevens, Srategy and Gl | ecti ve Bargai ni ng

Negoti ations (1963), so that "good faith" bargai ning rarely approaches the
sort of nodel of cooperation which

14. According to General Qounsel, letting the agreenent |apse in
accordance wth the terns of the contract, "termnated its effectiveness."
(Brief, p. 29.) This is a surprising conclusion since, except for the
provisions of the contract governing the rel ationshi p between enpl oyees and
the union, Bay Area Seal ers (1980) 251 NLRB 89, the terns and conditions of
enpl oynent survi ve expiration of the contract.
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General unsel posits it to be. Thus, whether seen as an economc weapon
or as a bargaining tactic, termnating a contract legitinately exerts
pressure on a union to accede to an enpl oyer's demands and | cannot consi der
it evidence of bad faith-

(ne other factor relied upon by General Gounsel may al so be
quickly dealt wth, nanely, General Qounsel's reliance on Randy Seel €' s
purported Septenter 1980 statenent to Antoni o Rodriguez to the effect that
the union wasn't going to get any contract. In 8 ALRB No. 85,
Administrative Law Judge Schoorl credited Rodriguez’ testinony that Seel e
nade such a statenent. However, at this hearing General QGounsel asked
Seele whether he recalled naking it and Seel e denied that he did so.

Snce his denial appeared genuine, | find Seele did not nake the stat enent
and | donot rely onit in any way.

Wth the unilateral change as background,l—S/ we are left wth the
need to examne the circunstances of Seele's refusal to sign the contract
on August 1 and the conpany' s subsequent conduct in order to determne
whet her Respondent violated the Act. So far as the August 1 refusal to sign

I's concerned, | have al ready

15, As General unsel points out, Respondent al so has a history
of unfair |abor practices which | cannot ignore. Excluding those cases
present|y pending before the Board which | nay not take into account,
Respondent has been found guilty of a variety of unfair |abor practices in
1975, see 3 AARB Nb. 11, and one unfair |abor practice in 1977, see 5 ALRB
No. 29, after which, to all appearances, it had a reasonably har noni ous
contractual relationship wth the ULPWuntil 1979 when the unfair practices
whi ch were the subject of 8 ARB No. 85 arose. | do not viewthe 1975 and
1977 issues as of nuch probative val ue in viewof the apparent naturation of
the col lective bargaining relationship in 1978. The 1153(c) and 1153(e)
violations of 1979 which are discussed in 8 ARB No. 85 are another natter.
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concl uded there is insufficient evidence fromwhich to conclude that Seele
was advi sed by Chapin as to the plain neaning of the | anguage of Article 17
prior to hisinitialingit sothat I cannot conclude, as General (ounsel
urges ne to, that Seele knowngly msled the uni on about the conpany' s
intentions to be bound by the agreenent. Accordingly, | do not see the
issue of delay in the sane stark light as General Gounsel does.

Neverthel ess, even if Chapin did not reviewthe | anguage wth Seel e prior
tothe latter’s initialing it, there remains the questi on whet her the
failure of the conpany's principal negotiator to reviewfor over two nonths
those parts of the docunent he was not available to negotiate, conports wth
good faith.

In SamAndrews (1982) 8 ALRB No. 64, our Board considered the
negl i gence of one of Respondent's principals and its chief negotiator as
bearing upon the question of good faith:

Inthe instant case, it is evident that there has been negligence on
the part of both principal Don Andrews and negotiator TomNassif.
Respondent denonstrated a | ack of seriousness toward the
negotiations by failing to check its own proposal s for accuracy and
by paying no attention to conmuncations between its negotiator and
the UFW Ve find that Respondent’'s inattention to its own

conmunci ations wth the Uhion evidences a | ack of good faith and
sheds doubt on the seriousness of Respondent's desire to reach

agr eenent .

A conpany' s good faith nay be tested by considering whether it woul d
have acted in a simlar manner in the usual conduct of its busi ness
negotiations. (Reed & Prince (1951) 96 NLRB 850, 852 [28 LRRM
1608].) That is, a conpany nust treat the bargai ning obligation as
seriously as it would any other business transaction. The failure
to devote sufficient tine and attention to the bargai ning obligation
has been found to be disruptive and in derogation of the collective

bargai ning process. (Harry R Rckett (1969) 174 NLRB 340, 342 [70
LRRM 1189]; Henet Wiol esal e Gonpany (Qct. 28, 1978) 4 ARB No. 75.)

(8 ARBNb. 64 at 8.)
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Despi te these observations, the Board found that negligence of the kind
exhi bited by Respondents in that case (wich was nore exaggerated than that
exhi bited by Chapin here) was not sufficient to prove bad faith by itself.

General unsel next contends that in the Septenber negotiations
Respondent presented a regressive proposal. To the extent General (ounsel
neasures the regressi veness of Respondent's Septenter 9 final offer agai nst
the | anguage of the My 14th article which the court of appeal found Seel e
did not "agree to", the argunent nust be rejected. However, General ounsel
al so argues that the conpany's final proposal on Septenber 9 was regressi ve
In another way, nanely, because it elimnated the | anguage i n which the
conpany promsed not to subcontract to the detrinent of the bargaining unit.
As noted earlier, Chapin had offered "non-detrinent” |anguage on Septenter 8
and Hierta had rejected it standing alone, only to incorporate it as part of
his package. But as flexible as Hierta reveal ed hinsel f to be on Sept entoer
9wth respect to the settlenent of grievances, his package still called for
del etion of the "past practices" clause whi ch Respondent wanted. S nce
Respondent is not required to nake any concessions, | cannot find evidence
of bad faithinits preference for | anguage the union wanted to alter as
part of a package.

General unsel ' s case, then, anounts to an apparently carel ess
bit of bargai ning over an issue whi ch Respondent obviously felt strongly
enough to be wlling to violate the Act (as proved by 8 ALRB No. 85) coupl ed
wth sone unilateral changes. | discount the unilateral change to sone

extent since | cannot find that they were
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ever charged or tried as unfair |abor practices. | cannot weigh heavily as
evi dence of uni on ani nus what the union was apparently wlling to

over | ook. 22 01 the basis of these elenents, | do not think I can find that
Respondent violated the Act inthis case wthout essentially using the nere
exi stence of previous unfair practices (which do not necessarily invol ve bad
faith) as proof of a subsequent one (which requires bad faith).

Accordingly, | recoomend that the conplaint be, and hereby is, di smssed.
Dated: January 3, 1985

THMS M S
Admini strati ve Law Judge

woul d viewit

in proving the
farth four years
s Fuit and

d that

e conduct at the

_ 16. Had this evi dence been presented earlier, |
differently, but to treat such changes as powerful factors
conmissi on of an unfair |abor practice which depends on bad
|ater seens to exaggerate its I1nportance. See al so, Kapl an'
Produce Gonpany (1980) 6 ALRB No. 36, in which the Board hel
uni | ateral changes are not enough to prove bad faith when th
tabl e does not ot herw se of fer persuasive evidence for it.
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