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CEd 9 ON AND ROER

h August 31, 1982, Administrative Law Judge (ALJ) Mchael H
Vi ss issued the attached Decision. Thereafter, the General Gounsel and the
Lhited FarmVrkers of Anerica, AHL-AO (WY filed tinely exceptions wth
supporting briefs to the ALJ' s Decision. Sahara Packi ng Gonpany (Sahar a)
filed atinely reply brief to the exceptions of the General (unsel and
AW

The Board has considered the record and the ALJ's Decision in
light of the exceptions, briefs and reply brief and has decided to affirm
hi s findings, conclusions and ruli ngsy only to the extent consistent

herewth and to i ssue the attached Qder.

y01 June 28, 1983, followng the close of the hearing, the General
Qounsel attenpted to anend the conplaint inthis natter so as to nane
Lonpoc QustomFarmng (the G-o0p) as an agent of Sahara. Sahara deni ed the
exi stence of any agency rel ationship wth the G-op and noved to strike the
anendnent as untinely. Sahara's notion to strike the anendnent was
indirectly denied by the ALJ. (See p. 2, fn. 1 of the ALJ's Decision.) V&
here nake explicit that inplicit ruling of the ALJ by affirmng his denial
of the notion to strike.



The question before us i s whet her Respondent Sahara Packi ng
onpany is liable for the | oss of enpl oynent suffered by three celery
harvesters. The harvesters' neniership in an agricultural cooperative
was involuntarily termnated due to their conpl aints about the
operation of the cooperative. The cooperative was created solely to
har vest crops narketed and packed by Respondent.

The ALJ found that Sahara coul d not be consi dered the enpl oyer
of the celery harvesters. He therefore concl uded that Sahara was not
liable for the actions of the president of the cooperative who, by
termnating the harvesters' nentership in the cooperative, effectively
deni ed themfurther harvesting work. General unsel and the UPWexcept ed
tothis conclusion. V& find nerit in the exceptions.

Sahara is engaged in the grow ng, harvesting, shipping and
narketing of fresh produce in both the Inperial Valley and Lonpoc areas.
Sahara grows no crops in Lonpoc; rather, since 1977, when it commenced
operating there, Sahara has only harvested, packed and narketed the
produce grown on various ranches, principally those owned by its
president, John Hnore, and his son-in-law Robert th.Z/ In 1979, rather
than directly hiring harvesting and packi ng enpl oyees in order to ful fill
its obligations to Hnore and Wtt, Sahara contracted wth Larry Martinez

to provide the labor to harvest and pack its custoners'

Z |n John B more Farns (1982) 8 ALRB No. 20, this Board found
Robert Wtt to be the alter ego of another corporation of which John
H nore was principal owner.
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celery. The relationship between Martinez and Sahara continued until 1982
when Sahara decided to replace Martinez wth a harvesting cooperati ve.
S nce no cooperative exi sted, Sahara took steps to organi ze one. To this
end, it hired Mrtinez' forner field supervisor, Pat Hdel wo, in turn,
recruited Salvator Qtega, another forner nenber of Mrtinez' crew Inlate
spring, as harvesters started to return to Lonpoc fromlnperia, H del
began to recei ve nunerous inquiries about cel ery harvest work fromforner
nenbers of the Mrtinez crewas well as fromother, applicants. Al who
asked himfor work were referred to Qtega

In My, 1982 approxi nately 25 workers, havi ng been funnel | ed
through Hdel to Otega, net wth the latter in a park i n Lonpoc where they
were told by OQtega that Sahara woul d give themwork if they would forma
har vest i ng cooperative.g’/ Qtega told the group that Sahara promsed to pay
the cooperative 25 percent of its profits fromthe sale of the crop.
Apparent |y agreeabl e to the idea, the group sel ected Otega as presi dent
and Fdel and Otega net wth Bnore and Wtt to work out an agreenent wth
Sahara whi ch, as Qtega had represented, guaranteed the cooperative 25
percent of the net profits fromthe sale of the crop, as well as a $1.00
per carton mninum The agreenent al so provided for a per carton fee to be

pai d by the cooperative

g As found by the ALJ, Sahara' s reasons for wanting to establish a
cooperative were partly economc, partly tax-related and partly | abor-
related; so far as they were | abor-rel ated, Respondent sought to avoi d
bei ng an agricultural enpl oyer for purposes of this Act. V& adopt the ALJ's
findings on this issue.
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for the use of Sahara s trucks and other equi pnent. The agreenent,
al though reduced to witing, was never signed.

Robert Wtt | oaned the cooperative $2,000 for starting costs.
Shara' s field manager, Hdel, purchased supplies for the cooperative and
Sahara al | oned the cooperative to charge supplies to Sahara' s accounts.
There is no evidence that the cooperative engaged i n any production
activities; it neither owned nor |eased any | and, buildings, trucks or
equi pnent. The cooperative operated out of Qtega s garage and its
bookkeepi ng was handl ed by Otega s wfe.

The cel ery harvest began on My 27. Due to poor nar ket
condi tions, the cooperative received only the $1.00 per carton mininum In
an effort to naxi mze the cooperative' s return, Sahara agreed to absorb
the trucking costs for which, under the original agreenent, the
cooper ative had been required to pay.

Wii [ e the record establishes that the crew was
experienced and required little direct supervision, it is also clear that
FHdel and Otega acted as the day-to-day supervisors. For exanpl e, H del
deci ded which fields and what quantity to harvest, while Qtega functioned
as forenan or crewleader,fu deciding, for exanple, who woul d perform
whi ch tasks.

After the harvest began, neniers of the cooperative conpl ai ned
to OQtega about various problens. he of the na or concerns was the fact

that the harvesters were not covered by

4 Qtega testified that he al so worked outside nornal working hours for
Lonpoc, performng such tasks as picking up trash, noving equi pnent, and
checking the fields. H was paid $4,500 by Sahara for this additional
vor K.
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workers' conpensati on i nsurance; other causes for conplaint were the crews
mstrust of Qtega s accounting of their earnings and his general handling
of the cooperative' s affairs, including the faulty filing for incorporation
whi ch had cone to the harvesters' attention. The notary OQtega had engaged
to prepare the appropriate Articles of Incorporation neglected to designate
the corporation as a cooperative and mstakenly used a "for-profit"
incorporation form The discrimnatees, Renteria, Garcia and Vasquez, were
the nost vocal in their concern over the various problens of the
cooper ati ve.

The group's concerns led OQtega to retain the attorney who had
I ncor por at ed anot her harvesting cooperative whi ch provided Sahara wth its
nodel for creating Lonpoc QustomFarns. The attorney di scussed wth the
nenbers natters relating to the legal, financial and bookkeepi ng aspects of
the venture. He also prepared a Gertificate of Anendnent, changi ng the nane
of the cooperative to "LOMPGC ABTAM FARM NG GOOPERATT VE, INC, " and the
"not-for-profit" articles of incorporation. These docunents were signed on
August 19, 1982, and subsequently filed wth the Galifornia Secretary of
Sate.

h August 16, 1982, while the cooperative s | egal status was
bei ng corrected, Qtega told its nenbers that the cooperative was
"finished" and "all over." After delivering this nessage to everyone, he
selectively told sone nenfbers that a "new' cooperative was bei ng
est abl i shed and asked themto report to work as usual. The al | eged
di scrimnatees and Jesus Herrera, anong others, were not told of the plan

to anend the Articles
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of Incorporation. O August 17, when Herrera went to the field to see
Qtega, Qtegato I'd him "if you want to work under our conditions, go
pick up the truck." Vien the three discrimnatees went to the field,
however, Qtega told themthere was no work. The three nen then went to the
office of the attorney Qtega retai ned, where they | earned that the
cooperative still existed, after which they went to see Fdel who told them
he woul d attenpt to arrange a neeting wth Qtega. After Fdel net wth
Qtega, he reported to the nen that nothing coul d be done for them because
they were "too political." Hdel testified that he declined to intercede in
order to avoid any inplication that Sahara was the enpl oyer.

Qtega testified that the cooperative's board of directors
had deci ded to di scharge the three workers; to corroborate this
testinony, he referred to what he clai ned were mnutes of a board
neeting. The ALJ discredited OQtega and credited i nstead the
cooperative's secretary who testified that he was not present at any
board neeting where the di scharges were discussed and that he sinply
transcribed mnutes dictated by Otega subsequent to the discharges. V&
affirmthe ALJ's findings that only Qtega was invol ved i n the deci sion
totermnate the all eged di scrinminat ees.

The conpl aints of Renteria, Gircia and Vasquez, whi ch earned
themtheir |oss of enploynent, plainly took place in a group context and in
furtherance of group interests; they are thus concerted. So far as they
concerned questions of insurance coverage, and Qtega s accounting of their

earni ngs, they woul d
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alsotraditionally be considered protected if they were engaged in by the
three "enpl oyees as enpl oyees.” (Eastex Inc. v. NL RB (1978) 437 US
556, 567-68 [98 S G. 2505].) The question before us is whether the three

harvesters, as nenbers of an entity which could qualify as an agricul tural
enpl oyer inits own right under Labor (ode section 1140. 4(c),§/ coul d be
consi dered "agricultural enpl oyees" of Sahara and, if so, whether Sahara is
liable for the conduct of Qtega in effectively termnating their
enpl oynent .

For the reasons stated bel ow on the peculiar facts of the
case, we hold Sahara liable for the termnation of the three
har vest er s.

Labor (ode section 1140. 4(c) provi des:

The term"agricul tural enpl oyer” shall be [iberally construed to
i ncl ude any person acting directly or indirectly in the interest
of an enployer inrelation to an agricultural enpl oyee, any

i ndi vi dual grower, corporate grower, cooperative grower,

har vesting associ ation, hiring association, |and nanagenent
group, any associ ation of persons or cooperatives engaPed in
agricul ture, and shall include ana?/ person who owns or |eases or
nanages | and used for agricul tural purposes, but shall exclude
any person suppl ying agricul tural workers to an enpl oyer, any
farmlabor contractor as defined by Section 1682, and any person
functioning in the capacity of a labor contractor. The enpl oyer
engagi ng such | abor contractor or person shall be deened the
enpl oyer for all purposes under this part.

However broadly the statute otherw se defines the term"enpl oyer,” it
specifically exenpts persons "suppl yi ng workers to an agricul tural

enpl oyer™ or "functioning in the capacity of a farm

Y Al section references herein are to the Giifornia Labor Gde
unl ess ot herw se speci fi ed.
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| abor contractor”. Thus, even if a particular entity mght otherw se
qualify as an agricultural enployer by virtue of its form its function
Wil be determnative; if it is anere supplier of labor, it nay not be
considered an agricultural enployer. Wiile we intinate no opi nion about the
status of enpl oyee-cooperative associ ati ons general |y, we cannot regard
Lonpoc QustomFarns as anything but a supplier of |abor for Respondent
Sahar a Packi ng.§/

The inpetus for formati on of the cooperative arose from Sahara
at least inpart toinsulate itself fromany responsibility for |abor

relations,z/ but also to assure itself of a |abor supply

& Chai r per son Janes- Massengal e poi nts out that the question of whether an
entity is the enpl oyer of an individual performng services inits interest
depends on the nature of the relationship between the entity and the
individual, particularly the control which the entity exercises over the
i ndi vidual and the economic realities of the relationship (Deaton Truck
Line, Inc. (1963) 143 NLRB 1372 [53 LRRM1497], app. dism(1964) 337 F. 2d
697 [57 LRRM2209]) and woul d concl ude on these bases that the rel ati onship
between Sahara and the individual s here was one of enpl oyer-enpl oyee. (See
al so, Associated General Gontractors of Gllifornia, Inc. v. NNRB (9th Qr.
1977) 564 F.2d 271 [96 LRRVI3331]; News Syndicate ., Inc. (1967) 164 NLRB
422 [65 LRRVI1104] .)

7 It isinteresting to note that, in choosing to use a harvesting

cooperative toinsulate itself fromlabor relations responsibility,
Respondent was using the cooperative in the traditional way |abor
contractors have been used in agricul ture since "the | abor contractor
systemis essentially a neans by whi ch the enpl oyer of migratory farm
workers avoi ds the responsibilities of obtai ning and nanagi ng his | abor."
(Report of the President' s Gormission on Mgratory Labor, Hearings Before
Qubcormittee on Mgratory Labor, (1970) Part 8-C p. 6154. See al so, Lloyd
H FHsher, the Harvest Labor Mrket in Glifornia, (1953) p. 78: "Qne of
the prine functions of the agricultural labor contractor is...to relieve
the producer of all relations wth the | aborers who harvest his crops.")
((hai rperson Janes- Massengal e and Menber MGart hy express no opi nion as to

(Fn. 7 cont. onp. 9)
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during a weak narket. Sahara initially recruited nenbers of the
cooperative through the forner field supervisor of its harvesting crews;
and it was Sahara' s supervisor who sel ected OQtega as the organi zer for
the cooperative venture. Sahara was the only custoner of the cooperative
and it was one of Sahara' s own custoners who provided the initial capital
for the cooperative. Uhder all the circunstances, we cannot view Lonpoc
QustomFarns as anything but an instrunentality created by Sahara to
supply its labor.

V¢ next consider whether Respondent nay be deened the
agricultural enployer for purposes of inputing toit liability for the
termnation of the three harvesters. In considering this question, we bear
in mnd the adnoni tion of the Suprene Gourt in Msta \erde Farns v.
Agricultural Labor Relations Board (1981) 29 Gal.3d 307 that the Act does

not inpose strict unfair labor practice liability on an agricul tural
enpl oyer nerely because it has engaged a supplier of |abor. Rather,
liability nust be established according to general principles of enpl oyer

(. 7 cont.)
the prinary purpose | abor contractors are used in agriculture.)

Smlarly, the $4.500 whi ch Respondent pai d Qtega appears little nore
than a fee for the labor contracting service he perforned for Respondent.
Lhder Labor (bde section 1682(b) Otega woul d qualify as a farml abor
contractor:

"Farm| abor contractors" designates any person who, for a
fee,...recruits, solicits, supplies, or hires workers on behal f
of an enpl oyer engaged in the grow ng or produci ng of farm
products and who, for a fee, provides in connection therewth one
or nore of the fol l ow ng services:. .. disbursing wage paynents to
such persons.

-9-
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responsi bility under the ALRA

[ Wien] an enpl oyer has not directed, authorized or ratified
[actions taken]agai nst its enpl oyees, under the ALRA an enpl oyer
nay be hel d responsi bl e for unfair |abor practice purposes (1

i f the workers coul d reasonabl%/ bel i eve that the coercin

i ndi vidual was acting on behal f of the enployer or (2) if the
enpl oyer has gained anillicit benefit fromthe msconduct and
realistically has the ability either to prevent a repetition of
such msconduct in the future or to alleviate the del eterious
effect of such msconduct on the enpl oyees' statutory rights.
(Bwhasi s added.) (Superior Farmmng G. v. Agricultural Labor
Rel ations Board (1984) 151 Gal . App. 3d 100, 118.)

Inthis case, although there is no evidence that Sahara directed
or authorized Qtega s treatnent of the discrimnatees, we think that
Shara' s failure to disavowthe treatnent when it was brought toits
attention constitutes a ratification just as nuch as Respondent M sta \erde
Farns' failure to disavowthe labor contractor's € ection of union
organi zers constituted a ratification in that case, see Msta \erde Farns
(1977) 3 ARB No. 19.9

But even if Respondent might not be held to have ratified
Qtega s acts under Labor Gode section 1146, it wll still be liable for

themunder the reasonabl e appearance of agency theory approved by the
Quprene Gourt in Msta Verde. The cooperative's nenbers were recruited
through initial contact wth Fdel, Respondent's field supervisor; at the
neeting in Lonpoc Park, Qtega promsed themthe sane work they had
previously enjoyed for Sahara if they woul d organi ze a cooperative to

per f or m ser vi ces

¥ in Msta Verde Farns v. Agricultural Labor Rel ations Board,
supra, 29 Gal.3d 307, the Quprene Gourt |eft standing our finding of a
ratification and upheld our 1nposition of unfair |abor practice [iability on
the alternative grounds di scussed bel ow
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onterns set by Sahara; and, control over the day-to-day operati on was
jointly exercised by Respondent's field supervisor. That this chain of
events woul d have | ed the cooperative nenibers to believe Qtega was acting
as Respondent's agent is further evidenced by the three discrimnat ees'
seeking out FHdel after their termnation in order to have hi mintervene.
Vé will therefore order Sahara to reinstate the
di scri mnat ees and nake themwhol e for any | osses they nay have suffered
due to Sahara' s unl awful conduct herein.
ROR
By authority of Labor (ode section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent, Sahara
Packi ng Gonpany, its officers, agents, successors and assigns shall:
1. QGease and desist from
(a) Dscouraging the exercise of rights protected by the
Agricultural Labor Relations Act (Act) by discharging any of its
agricultural enpl oyees for participating in protected concerted activities.
(b) Inany other like or related nanner interfering wth,
restraining, or coercing enpl oyees in the exercise of those rights
guaranteed themby section 1152 of the Act.
2. Take the followng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act:
(a) Gfer to Hlenon Renteria, Anastacio Garcia and
Gl berto Vascpaez inmedi ate and full reinstatenent to their forner jobs

wthout prejudice totheir seniority or other rights

- 11 -
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and privi |l eges.

(b) Mike whol e FHlenon Renteria, Anastacio Garcia and
Gl berto Vasquez for any | osses they suffered as a result of their discharge
plus interest thereon, conputed in accordance wth our Decision and Oder in
Lu-Bte Farns, Inc. (1982) 8 ALRB Nb. 55.

(c) Preserve, and upon request, nake available to the Board
or its agents, for examnation, photocopying and ot herw se copyi ng, all
payrol | records, social security paynent records, tine cards, personnel
records and reports and all other records rel evant and necessary to a
determnation by the Regional Orector of the anounts due to the
af orenenti oned enpl oyees under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto. Won its translation by a Board agent into
appropriate | anguages, Respondent shal | thereafter reproduce
sufficient copies in each | anguage for the purposes set forth
herei naf ter.

(e) Post copies of the attached Notice, in all
appropriate | anguages, in conspi cuous places on its property for a 60-day
period, the tines and pl aces of posting to be determned by the Regi onal
Drector. Respondent shal | exercise due care to repl ace any Notice whi ch has
been al tered, defaced, covered or renoved.

(f) Mil copies of the attached Notice, in all appropriate
| anguages, wthin 30 days of the date of issuance of this Qder to all
enpl oyees enpl oyed by Respondent in its celery

- 12 -
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har vest season in 1982.

(g) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice in appropriate | anguages
to the assentl ed enpl oyees of Respondent on conpany tine. The readi ng or
readi ngs shall be at such tines and pl aces as are specified by the Regi onal
Drector. Followng the reading(s), the Board agents shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees nay have concerning the Notice or their rights
under the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be pai d by Respondent to all non-hourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer
peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps which have been
taken to conply wthit. Uoon request of the Regional Drector, Respondent
shall notify himor her periodically thereafter in witing of further
actions taken to conply wth this Qder until full conpliance is achi eved.
Dated: Qrtober 1, 1985

JYRL JAMES MASSENGALE, Chai r per son
JON P. MCARTHY, Menter
JERME R VALDE Menier

JORE CARR LLQ  Mentoer

PATR K W HE\N NG Mentoer
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NOIM CGE TO AR GLTURAL BVALOYESS

Ater investigatin charﬁes that were filed in the nard Regional Gfi ce,
the General (ounsel of the Agricultural Labor Relations Board (Board) issued
a conpl aint which alleged that we, Sahara Packing Gonpany, had viol ated the
law After a hearing at which each side had an opportunity to present

evi dence, the Board found that we violated the | aw by bei ng responsi bl e for
the di scharge of enpl oyees FH | enon Renteria, Anastacio Garcia and Glberto
Vasquez. The Board found that we were responsible for the acti ons of

Sal vador Otega and Lonpoc QustomFarns in those di scharges. The Board has
ordered us to post and publish this Notice. V@ wll do what the Board has
ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act is a
lawthat gives you and all other farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. Toform join, or heIF uni ons; _ _

3. Tovote in secret ballot elections to deci de whet her you want a union to
represent you; _ o

4. To bargain wth your enpl oyer about your wages and wor ki ng conditions
through a union chosen by a majority of the enpl oyees and certified
by the Board;

5 To a(ljct together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.
Because it is true that you have these rights, we promse that:

VEE WLL NOI di scharge or otherw se discrimnate agai nst any enpl oyee
because he or she has exercised any of these rights.

VE WLL offer Hlenon Renteria, Anastacio Garcia and Gl berto Vasquez their

previous jobs back and wll pay themany noney they | ost because of their
unl awf ul di schar ge.

Dt ed: SAHARA PACKI NG GOMPAINY

Representative Title
| f you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Relations
Board. One office is located at 528 S "A' Sreet, &nard, Galifornia 93030.
The t el ephone nuniber is (805) 4.86-4475.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia

0O NO RFeEMDE (R MUTT LATE
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CAE SIMRY

Sahar a Packi ng Gonpany Gase No. 82-(F96- (V)
(AW 11 ARBNo. 24
AJ CEOS N

Sahar a Packi ng Gonpany, harvests and narkets cel ery, anong other crops, in the Lonpoc
and Santa Miria areas. Through its harvest coordinator Patrick Fdel, Sahara assisted
Sal vador Otega in establishing Lonpoc GustomFarns, a production cooperative
corporation (G-op). The -op entered into a crop share agreenent wth Sahara and the
farners of the land to harvest the celery crop for 25%of the proceeds or $l/box,

whi chever was nore. Three (b-op nenters were subsequent |y renoved fromthe G-op by
Qtega and they filed charges agai nst Sahara wth the ALRB

The ALJ found that the @-op was the enpl oyer of the harvesters renoved by Otega
and that any protected activities engaged in by the three harvesters was directed
towalrd_the -o0p and not Sahara. He therefore reconmended di smmssal of the

conpl ai nt.

BOND CEO S ON

The ALRB found the -op to be a "person supplying agricultural workers to an enpl oyer"
and hence excl uded fromthe expansi ve definition of agricultural enployer in the Act.
The Board found that the three harvesters had been termnated for engaging in
activities protected by the Act and that Sahara was |iable for the wongf ul

termnati ons.

* * *

This Gase Sunmary is furnished for infornation only and is not an official statenent of
the case, or of the ALRB

* k% *



STATE G- CALI FORN A
AR GLTUWRAL LABAR RELATI ONs BOARD

In The Matter of

SAHARA PACKI NG QOMPANY,
Respondent ,

and

WN TED FARMVWIRERS G-
AMRCA AH-AO

Charging Party.
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APPEARANCES

Qifford Meneken, Esq.
&nard, Gilliforni a
For the General unsel

Rchard S Quandt, Esq.
Quadal upe, Gilifornia
For the Respondent

Gase Nb. 82- (B 96- O( SV

ADM N STRAT VE LAWJIUDE S
CEd 9 AN

STATEMENT - THE CASE

Mchael H Wiss, Admnistrative Law Judge: This case was heard before ne on

si X heari ng days between Mrch 14 and My 5, 1983 in both &nard and Santa

Mria, Glifornia. The initial conplaint was



i ssued on Decenber 3, 1982 based on a charge filed on Septenber 22,
11982 ! The conpl ai nt, as anended, alleges a violation of Section

1153 (a) of the Agricultural Labor Relations Act (hereinafter the Act) by
SAHARA PACKI NG GOMPANY (herei nafter Sahara or respondent ) .

Al parties were given full opportunity to participate in the 2 heari ng and
after the close of the hearing the General Qounsel and Respondent each filed a
brief in support of its respective position .

Lpon the entire record, 3 ncl udi ng ny observation of the deneanor
of the wtnesses, and after consideration of the briefs filed by the parties, |

nake the fol | ow ng:

1. The conplai nt was anended three tines to incorporate added agents nanes, but
not to otherwse alter the substantive charge.

2. (harging Party filed a Mtion to Intervene and periodical |y appeared and
participated at the hearing.

3. Alist of the wtnesses who testified as well as alist of the exhibits
identified and/or admtted into evidence nay be found inthe ALJ file. In
addition, two docunents referred to and considered by the ALJ, "Gllifornia' s
Low | ncone Producer (operatives: Geat Potential, Limted Success--New
Drections for the 1980s by Rochin, Hiffstutlar and Nuckton, Uhiversity of
Glifornia Davis Departnent of Agricultural Economics, Feb.8, 1982, and "The
Legal Sde of MIti - Gwner FarmBusi ness: Doi ng Business as a Production
(ooperative Qorporation,” Special Publication 3222, Lhiversity of Gilifornia,
P_i}/l S, Dvi isl on of Agricultural Sciences, August, 1977 nay be found in the ALJ
ile as well.



HNJ NG G FACT

. Jurisdiction

Respondent admits that it is engaged in agriculture in the Sate of
Glifornia and that it is an agricultural enpl oyer wthin the neani ng of
Section 1140.4(c) of the Act. Respondent does not dispute that the three
alleged discrimnatees are agricultural enpl oyees al thought it strongly
disputes the allegation that the three are its enpl oyees. 4

Il1. The Whfair Labor Practice Al egation

The Gonpl ai nt, as anended, alleges that on or about August 16, 1982
respondent, through its agent Sal vador Qtega of Lonpoc CQust om Farns,
discrimnatorily discharged Flenon Renteria, Anastacio Garcia and Glberto
Vasquez for protected concerted activities. Respondent denies that it violated
the Act and specifically asserts that the three al | eged di scri minatees were not
its enpl oyees but rather were nenbers of Lonpoc QustomFarng, a separate and
I ndependent production cooperative, which renoved the three fromnenbership for

val i d reasons.

4. The harvesting coop, Lonpoc QustomFarns as well as its president, Salvatore
Otega, were alleged to be agents of Sahara. Lonpoc QustomFarns was not nade a
partx to the proceedings but did nake a formal appearance through its attorney,
S ephen Bel asco at the heari ng.



[11. Gonpany Qperations

In order to place the unlawful termnation allegationinto its proper
context, an overview of respondent's overall operations including its
harvesting procedures, is necessary. This wll be fol |l oned by an overvi ew of

the inception and operation of Lonpoc Qustom Farns.

Sahara Packing . - Respondent is a Gilifornia corporati on engaged in the

pl anting, produci ng, harvesting, shipping and narketing of fresh produce. It
has been in the agricul tural busi ness approxinately fifteen years, initialy in
the Inperial Valley. It began operating in the Lonpoc area approxi nately siXx
years ago in 1977. In the Lonpoc area Saharashi ps and narkets cel ery, |ettuce
and caul i fl oner, which are cooled at Sahara’'s comnmercial cooling faci lity

t here. 5

John Hnore is respondent’ s presi dent and chief executive officer. He and his
brother S ephen H nore each own 40%of the corporation's shares. Louis
Hausnann, who is the chief financial officer, ows the renai ning 20%of the

shares. Rel evant aspects of

5. Satewde, Sahara Packing has annual gross sales in excess of ten mllion
dol lars. It ships in excess of two mllion cartons of produce annually. It has
capital assets in excess of one mllion dollars. See Gen. unsel Exhibit 3
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Hnore's Lonpoc and Santa Mria area agricultural operation were the subject of
a recent Board decision in John Hnore Farns, Kudu, Inc. and Robert Wtt Ranch
(1982) 8 ARB No. 20. To avoid any duplicative testinony, Admnistrati ve Notice

was taken of the relevant portions of this Board and ALJ deci si on. 6

Sahara Packi ng nei ther owned nor | eased any agricultural land itsel f. Rather,
it entered into crop agreenents wth various ranches, principally John Hnore's
and his son-in-law Fobert Wtt's in the Santa Mria area, to harvest, pack,

ship and narket the crops.

The cel ery crop and crop agreenent at issue in this case was between Robert
Wit Ranch and Sahara Packing G. However, as noted by the Board in the 8 ALRB
20 decision, the financial and famly rel ati onshi p between Wtt and H nore was
such that the Board found Kudu, Inc.(John Bnore's alter ego) and Robert Wtt
Ranch to be alter egos.

In 1982, as in prior years, Sahara Packing contracted wth Kudo. Inc. as

well as wth Robert Wtt Ranch to harvest, pack, cool, ship

6. See e.g., wnnyside Nurseries (1978) 4 ARB No. 88. footnote 4, and NNRB v
Miel ler Brass ., 509 F.2d 704, 705; 88 LRRM 3236, 3239 (5th Gr. 1975 ). In
addition, other aspects of Hnore's and respondent's |abor relations policy
have been the subj ect of ALRB decisions. See, e.g., John Hnore Farns (1977) 3
ALRB No. 16 and Sahara Packing . (1978) 4 ALRB Nbs. 40 and 98.
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and narket their lettuce and cel ery crops. Gonmenci ng i n 1979,

Sahara Packing, in turn contracted wth Larry Mirtinez to custom

pack Hnore's and Wtt's cel ery crops. " In additi on, commencing in

1979 Sahara Packing contracted wth La Goperativa Tizoc (hereinafter Tizoc) to
performits lettuce wap harvesting in the Lonpoc and Santa Mria area. Sahara
Packi ng apparent|y offered startup assi stance (noney, supplies and equi pnent)
as well as a contract to Tizoc when Tizoc was first organized in 1979 in order

to assure its viability as the harvesting crew 8 Ti zoc has conti nued

as respondent's Santa Mrria area | ettuce wap harvester the past four years.

Martinez continued as the harvester of Sahara Packing s | nperial

Valley and Santa Mria area celery crops until Sporing, 1982. In

April, 1982, respondent inforned Martinez that they did not intend to continue
to use his services in the celery harvesting. Rather, respondent was going to

try utilizing a cooperative harvesting crew

7. There is a dispute between the parties as to whether Martinez was a custom
harvester or labor contractor. However, resolution of this difference is
unnecessary to otherw se decide the principal issue of the status of the
cooperative and its relationship to Sahara Packing. Murtinez harvested cel ery
for Sahara Packing in the Inperial Valley as wel 1.

8 Seegq., dscussionin"Glifornia s Lowlncone Producer Qoperatives", pp.
10-11, footnote 2, supra.

9. The Santa Mria-Lonpoc area cel ery harvesting season is approxi natel y June
1- Decentoer 25 while the Inperial Valley harvesting season i s approxi natel y
January 1-April 1. The cauliflower harvesting, perforned by a different
contractor, was not at issue in this hearing.



that they were going to assist in formng. To this end respondent

hired Mrtinez's field supervisor, Pat Hdel, as their field

supervi sor and qual ity control person. 10 Respondent acknow edges

that one of Hdel's first responsibilites was to assist in coordinating the
setting up of the celery crewcooperative. Hdel was apparently instrunental
inrecruiting Salvatore Qtega to hel p organi ze and direct the newy formng
harvesting crew As was custonary, Miartinez's crew neners, upon returning to
the Lonpoc area after the Inperia harvest, contacted H del about the upcom ng
season. Hdel inforned these workers and others as well, to contact Qtega

about cel ery harvesting work in the upcomng harvest.

Respondent, through Loui s Hausnann' s testinony, indicated there were a nunber
of busi ness reasons whi ch nade the establishnent of the cooperative harvesting
crewappeal ing. Hrst, producti on cooperatives already had a history in the
Santa Mria area, unlike the Inperial Valley area. Second, respondent had by
that point, a nearly four year successful relationship wth Tizoc regardi ng
their lettuce harvesting. Third, there were significant cost savings to both
the cooperative and Sahara Packing. Uhder Galifornia law the non-profit
cooperative formof organi zation does not have to pay payrol | taxes,
unenpl oynent i nsurance or workers conpensation i nsurance. Sahara Packi ng

therefore woul d save these costs as wel |

10. FHdel was replacing respondent's recently retired quality control person,
Jay H essing.



as reduced supervision costs. Fourth, Sahara is relieved of the obligation to
neet state C8HA |abor, social security, worker's conpensation and ALRA

regul ations and liability because the nenters of the Gop are considered "self-
enpl oyed". Hnally, Sahara Packing could provide steady work to the crewwhile
providing a steady supply of celery to its buyers because the crew woul d be

pai d on a percent age-of - proceeds recei ved basis. Thus the crew nenbers
partially absorbs a poor narket while al so partially sharing in the earnings of
a high narket. By this arrangenent, wth no fixed breakeven poi nt, respondent
can economcal |y continue harvesting when ot her conpani es nust suspend

harvesting or sell for processing.

Lonpoc QustomFarming Gooperative - In early My, 1982, approxi nately 25

workers gathered at a city park in Lonpoc. The group had been organi zed
through the conbi ned efforts of Hdel and Otega. A the neeting Qtega told
themthat Sahara Packing was interested in naking an agreenent wth themif the
group was Wlling to formitself as a harvesting cooperative. Qtega al so
inforned the group that as part of the agreenent Sahara Packi ng woul d provi de
25%oof its profits fromthe sale of its harvested celery. Qtega agreed to be
the group's president. Thereafter, at about the tine the celery harvest was to
begin, Otega and sone of the other workers net wth John H nore, Robert Wit
and Pat Hdel at Wtt's office and reached agreenent on the terns and

conditions for the season's celery harvest. The pertinent terns included that:
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] I 1. Sahara agreed to pay the coop 25%of the net profit fromthe sal e of
the cel ery;
2. This net profit paynent woul d not be cal culated until the end of the

cel ery harvest;

3. Inlieu of asaary, the workers woul d be given an advance agai nst
their final net profit share calculated at $1.00 per cel ery carton;

4, The coop woul d receive a floor or mininumof $1. per carton of
harvested cel ery regard ess of the ultinate narket price;

5. The coop woul d be assessed a ten cents per carton 11 fee for the
use of Sahara' s trucks and stitcher in transporting the celery fromthe field
to the cool i ng shed.

Athough a witten contract was drawn up by Sahara in English, it was never
executed by the parties. Louis Hausnann testified that Sahara had a conparabl e
witten contract wth Tizoc regarding the |l ettuce harvest. Neverthel ess,
Hausnann testified that Sahara considered the oral agreenent wth Lonpoc Qustom

Farming to be a bi ndi ng one.

h or about My 17, 1982 nenbers of the coop went to a notary, who had papers
filed that day namng the coop, Lonpoc QustomFarming, Inc. (See Gen Goun Ex.
13a). In June the coop established a set of by-laws (See Gen Gun Ex. 14) as
wel | as adopted a set of work rules that was signed by all of the nenbers. (See
Resp. BExh. Q

11. The trucks were actual I?/ owned by Loui s Hausnmann, one of the owners and
officers of Sahara. A simlar assessnent arrangenent was nade between Hausnann
and Mrtinez for Mrtinez's use of the trucks in the previous cel ery harvest.
This ten cents a carton assessnent caused sone difficulty for the coop and the
agreenent was |later nodified to provide that Sahara woul d bear the cost of
transporting the celery to the cool er.



Robert Wtt | oaned the coop $2000. to help it get started. In addition, Pat
H del purchased supplies and hel ped the coop establish credit by essentially
havi ng Sahara guarantee that the bill woul d be pai d.

Throughout the 1982 Lonpoc cel ery harvest season, the coop neither owned nor
had an interest in any land, buildings, trucks or equipnent. It's business
address was Salvatore Qtega s hone in Lonpoc and it was operated out of his
garage. Wiile the workers provided their own gl oves, knives and stapl e guns.
Sahara provided the staples and cartons. In addition to the trucks and
stitcher. Sahara provided the snall trailers or celery hunps ("burras") used

inthe fields.

Oh My 27 cel ery harvest began. Qtega was the foreman or crew | eader while
Pat Hdel was the conpany liason and field quality controller. It was H del
who chose which fields and quantity to pick each day (the latter was based on
instructions fromSahara' s buyers office in Bawey). There was a dispute in
the testinony concerning the extent that Hdel directly supervised the workers
intheir day to day activities. The three dischargees testified that H del
directly supervised themin the sane nanner and to the sane extent as when he
was their supervisor in these sane fields the previous year wth Mrtinez.
Fdel and Otega testified, on the other hand, that the coop workers
essential |y supervi sed thensel ves. The evidence and testinony as a whol e

however seens to
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fall somewhere in between. As indicated above, the nost critical decisions,
which fields and quantity to harvest, were nade by Hdel. But other seemingly
nanagenent determnations evol ved fromthe nature of the celery harvest. Thus,
since celery harvesting like | ettuce harvesting is considered a skilled
agricultural job, usually the nanner and division of work was left to the
workers to determne. However, since nearly all the crew were experienced
celery cutters and had previously worked these sane fields as Mrtinez
crewnenters, little direct supervision or discipline of the workers was
required. Mreover, lunch or other breaks were nornal |y determned by when the
lunch truck arrived. Wen the workers arrived or |eft work was dictated by the
har vesti ng needs, which was determned by the buying office. In sum no clear
denarcation appears indicating that Sahara or the coop nenfbers prinarily

control |l ed the day to day harvesting decisions in the field.

Events leading to the discharge - After the harvest comnmenced significant

probl ens about the coop energed causi ng di scord anongst the crewnenters.

Rat her than being i ncorporated as a nonprofit organi zation, the notary had
instead i nproperly filed ‘for profit papers, jeopardizing the coops tax status
and existence. A dispute arose anongst the workers on the nature and extent of
I nsurance coverage. |Insurance representatives visited the workers at Sahara on
at least two or three occasions to explain the plans. Yet, alack of agreenent
conti nued through August and renai ned a concern to the nenbbers. The coop
books, rather than being handl ed by the
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treasurer or coop-nener, was instead nanaged by Qtega s wfe,

causing sone distrust. This distrust was conpounded by the beli ef

that Qtega was receiving paynents on the side fromSahara. = The

three dischargees, Renteria, Garcia and Vasquez were the nost prominent and
vocal in expressing concern and objection to the nanner that the co-op' s

busi ness was bei ng run, whi ch was communi cated often to Qtega

In July, the coop contacted and retai ned Santa Mria attorney Seve Bel asco,
who had counsel ed and assi sted Ti zoc when it becane a cooperative. Belasco had
several neetings wth the workers out inthe fieldin order to discuss and hel p
inthe co-op s legal and financial problens and record keeping. Qn August 19.
three days after the discharges, Belasco filed the proper papers to incorporate

the workers as a nonprofit cooperative.

However, on Mbnday, August 16, 1982, Otega called the workers together after
work and told themthe coop had been di sbanded. Thereafter, individual workers
were contacted at their hones and told that a new coop was being started the
next day and to report to work as usual. However, a few neniers, including the

three dischargees, were expressly not told of this decision. n the

12. Oteﬂa apparent |y recei ved sone paynents individual |y fromSahara or H del
during the harvest season and a $4500. paynent at the end of the season for
"extra' work. The "extra' work testified to was of a nminor nature.
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followng day, the three dischargees went to the field and asked Otega whet her
the coop was continuing or not and whether there was work for them Qtega
told the three that there was no work for them A fourth worker, Jesse
Herrera, who al so had not been told of the newwork but had al so cone to the
field was allowed to work. After OQtega told the three of the coop' s
dissolution they left the field and drove to Santa Mrria to attorney Bel asco' s
office to find out whether the coop still existed. Wien Bel asco' s partner
inforned themthat the coop still existed they left to seek out Pat H del .

The workers inforned H del of what happened 3 and he told themhe

would go talk to Qtega and al so arrange a neeting of the coop nenbers. After
talking to Otega Hdel eventually returned and tol d the workers there was
not hing he coul d do since the natter was an internal affair of the coop and
"too political."* A the hearing FHdel testified that a prine reason he
declined to intercede was to avoid any inplication that Sahara was the

enpl oyer. He testified that, "V¢ were very anare that | could not do anything
as far as neddling or instructing themon their operations for fear that it

mght end up in a hearing." (Il RT.56)

Qtega testified that the determnation to di scharge the three workers was
nade by the coop's board of directors prior to the discharges and referred to

Respondent’' s Exhibit O the mnutes of

13. The evi dence was undi sputed that this was the first that anyone from Sahara
| earned of the termnations.
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the neeting, in support of his contention. Hwever, Qtega s testinony i s not
to be credited. FRather, Gsicar Garcia, a board nenber and secretary at the tine
of the discharges, very credibly testified that it was he who drafted the
mnutes and they were dictated to himby OQtega subsequent to the di scharges.
As far as Garcia was aware, there was no board neeting to consider and
determne the discharges. Rather, the decision was nade by Qtega as the

cunul ative result of the three workers vocal objection to the nanner in which

the coop was bei ng run. 14

Two other natters regarding the record shoul d be referred to here. Frst,
there is no record evidence that anyone but Qtega played any direct (or
indirect) role inthe determnation or actual termnation of the three workers.
The record is al so undi sputed that Sahara first |earned of the discharges only
after they occurred when the three workers contacted Hdel for assistance.
Second, there is no record evidence that union activities, sentinent or support
played any role in the determnation or decisionto termnate the three

wor ker s.

14. The discharges clearly do not conport wth Section 7341 of the Galifornia
Qor por ati on Gode whi ch establ i shes the due process notice and hearing
procedures required for expul sion frommutual benefit nonprofit corporations.
However, that natter is not at issue in this conplaint.
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ANALYS S AND GONCLLS QN

| nt roduct i on

This case rai ses, apparently for the first tine under the Act, the
interrel ationshi p between an enpl oyer-instigated harvesting cooperative and the
enpl oyer as to who if anyone, should bear responsibility and liability for the
di scharges of three coop nenbers. It is General unsel's contention that the
cel ery harvesting crew neners are the enpl oyees of Sahara, rather than nenbers
of an independent coop call ed Lonpoc QustomFarns. This is based on their
anal ysis of the "economc realities" test adapted fromcommon | aw principl es of
enpl oyer - enpl oyee determnati ons as discussed i n such cases as US .
S1k(1947) 332 US 704; Real v. Driscoll, 603 F.2d 748 (9th Gr 1979); Ewpire
Sar Mnes .. Ltd, v. Glifornia Enpl oynent Gonmassi on. 28 Gal . 2d 33(1946);
see also, Gdifornia Labor de Section 2750. 5.

General Gounsel further contends that even if the coop is considered a coop
and not a nere paper organization instigated by the enpl oyer, neverthel ess, it
did not function as a true coop and and accordi ngly shoul d not be so

consi der ed.

Fnally, General Gounsel contends that under the broad agency principl es
established in the Act, see e.g., Labor (bde Sections 1140.4(c) and 1165.4 and

in applicabl e decisions, see e.g.. Msta
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\Verde Farns v. ALRB (1981) 29 C3d 307 and Slas Koopal (1983) 9 ALRB 2, the

di scharges by the coop shoul d be inputed to Sahara.

Respondent, on the other hand, contends there is no evidence that it in any
way participated in or influenced the cooperative in any of its internal
operations or nenership natters. Likewse it asserts there is no evidence to
reasonabl y support the claimthat the coop was acting in the interests of
Sahara or that Sahara benefited fromthe di scharges. Hnally, respondent
argues that the effect of the General (unsel's theory and any Board deci si on
in support of its theory would be to effectively deny to agricultural enpl oyees
the right to self-organi zati on as a cooperative whi ch presunably is recogni zed
in Section 1152 of the Act.

After a careful reviewof the record herein, including counsel s argunents
and post hearing briefs, | have concluded that the General Gounsel has failed
to sustain its burden of proof that respondent shoul d be considered the
enpl oyer of the three dischargees; or that even under |iberal agency principles
respondent shoul d be hel d responsi bl e for the discharges. In addition, the
General Gounsel has failed to sustain its burden of proof that the activities
that the three di schargees were invol ved in wthin the coop coul d be construed

as concerted activities, vis-a-vis- the respondent.

The Enpl oyer - Enpl oyee Rel ati onshi p.
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The starting point and nost conpel Iing argunent for General Qounsel's
contentions and theory of its case flows fromrespondent's extensive
invol venent intheinitiation, fornation, and sustenance of Lonpoc Qustom Farns
(hereinafter LCF). 5 Indeed, in reviewng the busi ness rel ati onshi p between
respondent and the coop, it is evident that Sahara has a substantial anount of
control over the working conditions and work perforned by the workers. Sahara
provided the land (owned by Wtt and/or Hnore), did the cultivation.
irrigation including pesticides and fertilizer and planted the crop. Sahara
paid for the trucks used by LGF, nai ntai ned the cool er and i nsured the crop and
crop crewduring the harvesting. Sahara, through its quality controller, Pat
FHdel, determned which fields and quantity of cel ery shoul d be harvested.
Bven those attributes of self control which the workers arguably retai ned, such
as the hours of work, was directly related to natters (quantity required) that
Sahara determined. Sahara, in essence nai ntai ned necessary authority over the
har vesting operation, which was an integral part of its overall agricul atural
operation. Because the coop was in its infancy, the crew neners were
essentially dependent on Sahara for its existence and viability. Snce LGF s
only contract was wth Sahara, wo retained the renedy to termnate the
contract, the coop's economc power and | everage wth Sahara was negligi bl e.

Yet, a separate entity wth at |east a nodi cumof |everage did exist.

15. The paP/mBnt of additional nonies to Qtega rather than to LGF is a further
quest i onabl e aspect of Sahara' s invol venent wth LO- s affairs.
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A though the coop was inproperly incorporated at first, this was corrected. It
utinmately, in Septenber 1982, obtai ned i nsurance for its nenbers. It retai ned
an attorney to assist inthe very natters that were causing the internal strain
anongst its nenbers. It retained and exercised the right to hire and fireits
nenbers. lronically, this natter woul d never have gone to charge, conpl aint,
heari ng and deci sion had respondent not declined to intercede or interfere in
the coop's president's decision to expel the three dischargees. Mreover, the
coop s attorney believed and so counsel ed his client, that once properly
incorporated as a nonprofit coop (on August 19, 1982) the coop and its neners
vere consi dered sel f-enpl oyed pursuant to applicable IRSregulations. (See IV
RT. 16). Wile not controlling it neverthel ess conveys the intention and

pur pose of the coop nenbers in formng the coop.

Wiile the issue is a close one, | neverthel ess concl ude that notw thstandi ng
Sahara' s extensive invol venent in the fornati on, na ntenance and fi nanci al
sustenance of LGF the coop retained sufficient indiciato be considered a
separate entity. Accordingly, the General (unsel has failed to establish by a
preponder ance of the evidence that the crew neniers were or shoul d be

consi dered the enpl oyees of Sahara.

Lonpoc QustomFarns As A Separate Entity

Arelated but separate argunent by General (ounsel is that
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what ever aspirations LO- nay have had, those aspirations do not qualify an
entity, as such, as a coop. Thus General ounsel argues that Sahara' s
collusion in the fornation and financing of the coop, coupled wth the coops
inchoate status and | ack of assets and nenfer services when consi dered t oget her
portray the entity as nothing nore than an armof respondent. General unsel
cites to Qynpia Shingle @. (1940) 26 NLRB 1398, 7 LRRVI52, B ckford Shoes.
Inc. (1954) 109 N.RB 1346 and Hemng v. Palner 123 F. 2d 749, 759-762 (1st Qr

1941) in support of its argunent. Qynpia Shingle has long stood for the

proposition that a stockhol der-enpl oyee nay retai n enpl oyee status under the
Federal Act even where a najority of enpl oyees, by virtue of their stock

owner ship, nay have ultinate nanagenent control of their corporate enpl oyer.
Al three cases, however, can be cited for a separate but ultinately
controlling proposition here. Each cited case invol ved an enpl oyer seeking to
utilize the fornation of a cooperative entity to avoid the consequences, in two
i nstances, of prior union contracts and presence, and in Hemng, of prior

enpl oyer - enpl oyee status. Thus in Qynpia Shingle, the N.RB found that the new

cooperative, consisting entirely of sharehol der-neners, was forned from
Capital Shingle, a conpany conposed of both sharehol der and non-shar ehol ders
who bel onged to a union. The NNRB ruled that the refusal to offer stock to the
non-shar ehol ders in the newentity (which consisted of the ol d conpany s assets)
was directly related to their union nenbership and activities. See 26 NLRB at
1413-14. Likewse in B ckford Shoes, the NLRB found a viol ation of the Federal
Act when a
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shoe workers cooperative, which al so owned the building in Mlford to be used
for the nanufacturing, entered into a contract wth B ckford Shoes causi ng

di scharge of the union enpl oyees at B ckford s ol d plant and obtai ni ng
preferential hiring of the cooperative's nenbers at the newplan. Hnally, in
Henmng the Gurt found that Pal ner, the conpany owner, had instructed and
assisted his workers in fornming a cooperative in order to avoid the application
of the recently passed mni numwage |law Pal ner then | eased his building and
equi pnent to the cooperative on terns Pal ner established and then becane t he
cooperative' s nanager. As nanager, Pal ner coul d establish which workers woul d
get work and coul d al so influence who would qualify as a board nenber of the
coop. The Qourt determined, after reviewng the entire record, that Pal ner
retained "extraordinary control" over the cooperative, and for wage and Hour

Regul ation purposes be consi dered t he enpl oyer.

By contrast, the record here is considerably |l ess clear that Sahara
control led the internal operations of the coop or inportant aspects of the
cooperative's harvesting responsibilities, such as hiring and firing.
Mbreover, the coop retai ned sufficient independent negotiating | everage to
negoti ate during the harvesti ng season a significant nodification of their
contract to require Sanara to bear the cost of transporting the produce from
the field to the cool er. Because the coop was in its very infancy,
consi derabl e assi stance was given to it by Sahara to ensure ITSviability for

the long harvesting season. Wthout a second or third

- 20 -



harvesti ng season to review and conpare’ the coop's structure and rel ati onshi p
to Sahara, there is insufficient record evidence to conclude that LGF s
dependence on Sahara conpel s a finding that the coop did not have sufficient

i ndependent exi stence and | egal status and should be treated as an alter ego of
Sahar a. 16 Nor, in reaching this conclusion were Sahara' s reasons for
initiating and assisting the nonprofit incorporation, e.g., to save noney and
avoid state and federal regul ations, discounted. However, neither Sahara' s
ulterior notives nor its extensive invol venent in the coop's fornati on and

exi stence persuade ne that the coop's "corporate veil" shoul d be pierced under
the circunstances of this case to inpute the three di shcarges to the

r espondent .

Lonpoc QustomFarns & Qtega as Respondent' s Agents

General Qounsel initially advances the argunent that under the ALRB's two
nost recent deci sions construi ng the QustomHarvester/| abor contractor
di chotony, Tony Lonmanto (1982) 8 ALRB Nb. 44 and Sutti Farns (1982) 8 ALRB Nb.
63, LG~ would not qualify as a customharvester (or as an enployer). To the
extent that this analysis requires an eval uati on of whether L= was acting as
sonet hing nore than a nere | abor copntractor (See e.g., Kotchevar Brothers

(1976) FT 2 ALRB Nb. 45), then | so conclude that it was.” This conclusion is

16. There is anpl e NLRB precedence for "piercing the corporate veil"

in appropriate circunstances, see e.g., NNRBv. Sowe Jonning

8). (l %gézl?) 336 US 226; NNRBv. Sonerset Qassics, 1 93 F. 2d 613, 615
r

17. Footnote 17 on page 22.
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derived largely fromthe fact that LGF had arisk interest in the celery
harvest by tying its wages to the ultimate price received by Sahara. Thi s
conclusion is further buttressed by the ultinately bona fide fornation of a
separ at e cooperative entity, which under the enpl oyer definition found in

Section 1140.4(c) of the Act, could qualify it as an enpl oyer. 18

The thrust of General Qounsel's agency argunent is that the workers woul d
have percei ved Qtega to be respondent’s agent regarding the di scharges, citing

to Msta Verde Farns v. ALRB (1981) 29 Gal . 3d 307 and to the precedents cited

therein. General Qounsel's argunent regarding OQtega s actual or perceived

agency

17 In Lonanto, the Board listed at |east 13 factors to be considered in
det ermni ng whet her an entity shoul d be considered an agricul tural enpl oyer.

i ncl ude, who exercises daily control including which fields and quantity
to arm who provi des, does and supervises the | abor; who provides the
equi pnent; who does the haul i ng of the crops; who owns or | eases the | and; who
bears the risk of crop loss; howdo the parties viewthe rel ationship, etc
Lhder this analysis, nost of the factors would indicate that LCF does not neet
customharvester or enployer status. However, an overriding concernin this
analysis is the determnation which entity is best suited to enhance the
statutory goal of furthering collective bargaining. However, thisis not as
overriding a consi deration here where the cooperative is attenpting to attain
the status of self-enpl oyed workers.

18. The rel evant portion of Section 1140.4(c) states, "...The term

“agricultural enployer' shall be liberally construed to include, harvesting
association, [&...any association of cooperatives engaged in agriculture.”
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rol e woul d appear to be applicable regarding the initial formation of LGF, and
it isat least arguably applicable to Qtega s role as harvesting crew | eader in
the fields. However, | amunpersuaded that the broad application of agency
rules inthe agricultural labor relations arena is appropriate or shoul d be

applied regarding the internal operations and worki ngs of the coop.

The evi dence and testinony during the hearing was undi sputed that the only
reason for the di scharges was the objections voi ced by the three di schargees
regarding the internal operation of the coop and the ensuing personality cl ashes

between the three and Otega 9

Moreover, as indicated earlier, there is no record evidence to indicate that
anyone other than Qtega played any role in the decision to and actual
termnation of the three. Nor is there any record evidence to indicate that
Sahara had gai ned any benefit fromthe discharges. In fact, the inferences from
the evidence are just the opposite. Three experienced and needed workers were
di schar ged whi ch caused consi der abl e di shar nony w thi n the nenfer shi p ranks.
Lhder the circunstances it cannot be clained realistically that either the coop
or Sahara obtai ned any benefit fromthe termnation decision. Mreover, Pat
Hdel, who had a very good worki ng

19. Respondent al so suggests that in at |least the case of Grcia, there was an
I ndepedent basis for his discharge in that he had been found drinking in the
fields during |unch breaks contrary to work rules. However, the evidence and
testinony also nade it clear that nearly all the workers, including Qtega
ignored the no drinking rule. To the extent it is relied on by respondent |
concl ude it was pretextual.
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relationship wth all of the neners of the coop including the three di schargees,
had to forego on Sahara' s behal f, any intervention in the decision. It is
straining credulity to consider such forbearance as being in the conpany' s
interest, or converting such forbearance into a ratification of Qtega s

deci si on.

Fnally, General ounsel has not net its burden of proof that the activities
for which the three were discharged were concerted activities, vis-a-vis, Sahara
Packing. Wiile General Gounsel is correct inits assertion that simlar activity
or protests have been found to be concerted activity by the ARB see e.g., Royal
Packing . (1982) 8 ALRB N\o. 74, neverthel ess, | amunpersuaded that the
activities were concerted ones in the context of this case. Rather, the
undi sputed evidence is that this group of workers were involved in a new
cooperative entity still inits infancy and were experienci ng consi derabl e
internal dispute regarding the coop's benefits and structure. That the three
di schargees were inproperly expel | ed by the coop' s president cannot seriously be
gai nsaid. However, there is insufficient evidence that Qtega was acting in any
other capacity than an individual one, nor that his action shoul d be or coul d be
Inputed to Sahara on expanded agency principles. Accordingly, | conclude that
respondent did not violate Section 1153(a) of the Act as alleged in the

conpl ai nt .
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Gncl usi on

Based upon the foregoing findings of facts, anal ysis and concl usi ons of

law | recormend that the conplaint be dismissed inits entirety.
Dated : August 31, 1983

Respectful |y submtted,

L tfoae

Mchael H Vel ss
Admini strative Law Judge
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