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DEQ S ON AND CERTT H CATI ON OF REPRESENTATT VE
Followng a petition for Gertification filed by the Lhited Farm
Vérkers of Anerica, AH.-Q O (UFWor Lhion), a representation el ection was hel d
on Mrch 11, 1983. The Gficial Tally of Ballots showed the fol | ow ng

results:
W, ..o o1
No Lthion ............. 8
Uresol ved Ghal lenged Ballots . . . 14
Total ............... 73

Thereafter, pursuant to Labor Qode section 1156. 3(c)y and
Glifornia Admnistrative Gode, title 8, section 20365, the Enpl oyer tinely
filed post-el ection objections of which the foll owng was set for hearing:
whet her the bargaining unit described in the Petition for Certification
constituted a unit appropriate for bargai ni ng
HITTTTTTETT T
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v Al section references herein are to the Giifornia Labor Gde unl ess
ot herw se speci fi ed.



wthin the neaning of section 1156. 2.2/ The unit question subsunes
two additional issues; specifically, whether the petition was tinely filed
when the Enpl oyer was at least at 50 percent of its peak agricultural
enpl oynent for the rel evant cal endar year, section 1156.4, and whet her
otherwse eligible voters were disenfranchised as a result of an el ection held
inan allegedy inappropriate unit.

n June 14, 1985, Investigative Hearing Examner (I1HE Mitthew
@l doerg i ssued the attached reconmended Decision in this proceeding. H
found that while the Regional Orector had designated a bargai ning unit that
was statutorily defective, the unit description could be redefined, in order
tobringit into conpliance wth section 1156.2, wth no adverse i npact on
other relevant statutory requirenents or enpl oyees' rights. Accordingly, he
reconmended that the results of the el ection be upheld and that the UFWbe
certified as the excl usive bargai ning representative of all agricultural
enpl oyees of Baker Brothers inthe Sate of Gillifornia. The Enpl oyer filed
exceptions tothe IHEs Decision wth a brief in support of exceptions.

Pursuant to the provisions of section 1146, the
Agricultural Labor Relations Board (Board) has del egated its
authority inthis natter to a three-nenber panel.

The Board has consi dered the exceptions and brief filed

2 Soecifically, section 1156.2 provides that:

The bargaining unit shall be all the agricultural enpl oyees of an
enployer. |f the agricultural enpl oyees of the enpl oyer are

enpl oyed in two or nore nonconti guous geographi cal areas, the board
shal| determne the appropriate unit or units of agricultural

enpl oyees in which a secret ballot election shall conduct ed.
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by the Enpl oyer in light of the record and the | HE s Decision and has
decided to affirmthe IHE s rulings, findings of fact, and concl usi ons of
law and to adopt his reconmended Qrder of Gertification.

W find it unnecessary to pass on the distinctions drawn by the | HE
Wth respect to unit determnation procedures enpl oyed by the National Labor
Relations Board (NLRB) and this Board in order to address the Enpl oyer's
contention that the case of Leedomv. Kyne (1958) 358 U S 184 [43 LRRVI2222]

nandat es that the el ection be set aside. The issue in Leedomarose when a

regional director of the N.RB cormingl ed nonpr of essi onal and pr of essi onal

enpl oyees in the sane bargai ning unit absent an approving vote by the latter.
Section 9(b)(l1) of the National Labor Relations Act (N.RY) expressly prohibits
the national board fromestabl i shing bargai ning units conprised of both

pr of essi onal and nonpr of essi onal enpl oyees unless a najority of the

pr of essi onal enpl oyees has first voted for inclusion. Uon appeal and revi ew
the NNRB refused to realign the unit on the theory that the nonprof essi onal
enpl oyees shared a coomunity of interest wth the professional enpl oyees and
therefore their inclusion woul d not destroy the professional character of the
unit. Inrepresentation natters under the NLRA as well as under the
Agricultural Labor Relations Act (ALRA or Act), courts will not nornally
assert jurisdiction until the | abor boards have issued

T

T
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final decisions and orders.§/ In Leedom however, the court assuned
jurisdiction of an original suit absent final decision and order of the NLRB
because the NNRB's action was contrary to a specific prohibition in the NLRA
and served to deprive the professional enpl oyees of a "right" assured to them
by Gongress. As the court expl ai ned:

This suit is not one to'review' in the sense of that termas used

inthe Act, a decision of the Board nade wthin its jurisdiction.

Rather it is one to strike down an order of the Board nade i n excess

of its del egated powers and contrary to a specific prohibition in
the Act. (Leedom supra, 358 US at 188.)

Accordingly, the court set aside the national board s bargaining unit
determnation, vacated the certification, and set aside the el ection.

This is not the type of situation where a conpl ai ning party has no
renedy absent judicial intervention or the setting aside of the election. W&
affirmthe IHE's finding that section 1156.2 requires that bargai ning units
subject to our jurisdiction be conprised of all agricultural enpl oyees of the
Enpl oyer and approve of his revision of the unit in accordance wth that
provision. Takeninthis context, and in light of the Board' s action in

neeting the statutory directive, we have determined that neither Leedomnor

the fornerly inappropriate unit designation presents an

El Decisions of the | abor boards certifying the results of el ections are not
"final orders" subject todirect judicial review Qurts nay entertain review
of representation natters when they are drawn into question by neans of a
petition for reviewof a final board decision and order in an unfair | abor
practice proceedi ng. (N shikawa Farns, Inc. v. Mihony (1977) 66 Gil . App. 3d
781, Boire v. Geyhound Gorp. (1964) 376 US 473 [55 LRRVI269].)
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obstacl e to certification.

The Enpl oyer's additional challenge, to the validity of the whol e
of the IHE s Decision, is premsed on a circunscribed readi ng of section
1156. 3(c). That section provides, in pertinent part, that a hearing pursuant
tothe filing of a petition to set aside an el ection "nay be conducted by an
of ficer or enpl oyee of a regional office of the board ... [who] shall nake no
recormendati ons with respect thereto."? However, section 1156.3 does not
precl ude the Board from as here, appointing | HE s who are not enpl oyees of
the Board' s regional offices. The procedures adopted and fol | oned by the
Board in this instance do not contravene the provisions of section 1156. 3(c).
Pursuant to the express statutory authority of section 1145 ("The board nay

appoint ... hearing officers, adninis-

4 Section 1156. 3(c) provides as fol | ows:

Uoon recei pt of a petition under this subdivision the board, upon
due notice, shall conduct a hearing to determne whether the

el ection shall be certified. Such hearing nay be conducted by an
of ficer or enpl oyee of a regional office of the board. He shall
nake no reconmendati ons wth respect thereto.

Section 9(c)(1)(B of the N.RA provides that a hearing to determne whether a
quest i on concerni ng representation exi sts "nay be conducted by an officer or
enpl oyee of the regional office, who shall not nake any reconmendations wth
respect thereto." That |anguage was adopted by Gongress in 1947 "[p] resunabl y
to1solate the Board nenbers fromthe Board agents who conduct the represen-
tation investigations required under the Act." (Sen. Mn. Rep. No. 105, pt.

2, 80th Gng., 1st Sess., p. 33 (1947).) Qur reading of the purpose behi nd
ALRA section 1156.3(c), whichis, in pertinent part, the exact anal og to N.RA
section 9(c)é|), isreinforced by the Hfth GQrcuit's decision in Rverside
Press, Inc. (5th Ar. 1969) 415 F.2d 281 [ 71 LRRVM 2678], cert. den. (1970) 397
US 912 [73 LRRM2537]. In that case, the court surmsed that the intent of
N_RA section 9(c)(l) was "to separate prosecutorial and adj udi cative functions
of the Board," aresult clearly achieved by our regul ati ons.

11 ARB N. 23 -5



trative lawofficers, and other enpl oyees as it nay fromtine to tine find
necessary for the proper perfornance of its duties ..."), section 20380(a) of
the Board' s initial regulations (Ewergency Regul ati ons adopted August 28,
1975) provided that issues raised in petitions filed pursuant to Chapter 5 of
the Act shall be heard "before the Board, or a designated admnistrative | aw
officer, or by a hearing officer pursuant to the provisions of section
1156. 3(c) of the Labor (de." Section 20390(f) of the sane Energency
Regul ations tracked the statutory | anguage of section 1156. 3(c) by providing
that, in the event that el ection objections are to be set for hearing before
a hearing officer rather than the board or an admnistrative | aw offi cer,
“The hearing officer nay transmt an analysis of the issues and evi dence but
shal | nake no reconmendations in regard to resol uti on of the issues.”

h Getober 13, 1976, the Board adopted Per nanent
Regul ati ons incl udi ng section 20370(a) whi ch provides that investigative
heari ngs pursuant to section 1156.3(c) "shal|l be conducted by an
investigative hearing examner appoi nted by the executive secretary.” That
section further provides that "No person who is an official or an enpl oyee of
aregional office shall be appointed to act as an investigative hearing
examner." A the sane tine, the Board adopted section 20370(f) in which it
directed that "the investigative hearing examner shall issue aninitial
deci sion, including findings of fact and a statenent of reasons in support of
findi ngs, conclusions, and reconmendat ed di sposition.” The Board al so
provided therein that "such decision shal | becone the decision of the Board"

in the absence of tinely exceptions.
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The hearings in the instant natter were hel d between
July 19, 1983 and Decenber 10, 1984. Accordingly, they are control | ed by
Regul ation section 20370, et seq which was anended effective Septenber 27,
1981. Section 20370(a) provides that only investigati ve hearing examners
appoi nted by the executive secretary wll be enpowered to conduct
investigative hearings into any representation natter arising under Chapter 5
of the Act. That section also states explicitly that "No person who i s an
official or an enpl oyee of a regional office shall be appointed as an
investigative hearing examner." Section 20370(f) requires that "the
investigative hearing examner shall issue an initial decision including
findings of fact, conclusions of law a statenent of reasons in support of the
concl usi ons, and a reconmended di sposition of the case.” Section 20370(f)
al so provides that "such decision shall becone the decision of the Board" in
the absence of tinely filed exceptions thereto. Were, however, any party
files exceptions to the decision of the IHE the Board, as the ultinate fact
finder, engages in an independent reviewof the entire record. (Reg. 8
20370(9g) .)

The procedures utilized by the Board in representation natters
under Chapter 5 of the Act, as described above, are entirely consistent wth
sections 1156. 3(c) and 1145 and are accurately reflected in regul ations duly
pronul gat ed pursuant to the provisions of section 114. 4.

The objections are hereby dismssed as lacking in nerit.

(ERI H CATl ON G- REPRESENTATT VE

It is hereby certified that a ngjority of the valid votes has been
cast for the Lhited FarmVWrkers of Averica, AH-AQ and
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that, pursuant to Labor (bde section 1156, the said | abor organization is
the excl usive representative of all agricultural enpl oyees of Baker Brothers
inthe Sate of Gdifornia for purposes of collective bargaining, as defined
in section 1155.2(a) concerni ng enpl oyees' wages, hours, and worki ng

condi ti ons.

Dated: Septenter 30, 1985

JYRL JAMES MASSHNGALE,  (hail r per son

JERME R WADE Mnber

PATR K W HE\N NG Mentoer
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A= SUMMARY

Baker Brothers 11 ARB Nb. 23
(AW Gse Nb. 83-RG2-D
IHEDEO S ON

Fol lowng a representation el ection in which the Lhited FarmVerkers of
Arrica, AHL-QO(Lhion) received a n@jority of the votes cast, the Enpl oyer
tinely filed post-election objections, one of which was set for hearing to
determne whether the el ection had been held in a unit ag[)ropr!ate for _
bargaining. Inits Petition for Certification, asinitially filed, the Lhion
had desi gnated as a single or joint enpl oyer Baker Brothers, Baker's citrus
packi ng house, and all of the i1ndividual growers whose conmodities are packed
and shi pped by Baker Brothers. The unit was described by the Lhion in that
petition as all of the agricultural enpl oyees of the entities described above.
The Regional Orector noticed an el ection to be held anong "al| agricul tural
citrus workers" of the firns and/ or individual s specified by the Lhion to
conprise the enploying entity. During the course of the hearing, the Uhion
noved to limt 1ts original enpl oyer designation to only Baker Brothers. n
that basis, the Investigative Haring Examner defined the bargaining unit, as
required by Labor (ode section 1156.2, as "all the agricul tural enpl oyees of
an enployer." He found that the statute could not serve to permt a Regional
Drector to specify a unit conprised of only Baker Brothers' citrus workers.
The nunfer of Baker's total agricul tural enpl oyees who were eligible to vote
inthe election was 84, 59 of whomactual |y voted. Fourteen additional Baker
enpl oyees voted by chal lenge ballot. Their eligibility is not certain as the
basis for the chal |l enges were not investigated followng the el ecti on because
their nunber woul d not have affected the results of the el ection.

The IHE found that the unit coul d be redefined in accordance wth the
statutory | anguage and wth no adverse effect on other rel evant statutorx
requi renents or enpl oyees' rights. On that basis, he reconmended that the
results of the election be upheld and that the UFWbe certified as the
excl usi ve barﬁal ning representative of all agricultural enpl oyees of Baker
Brothers in the Sate of Galifornia.

Boar d Deci si on

The Board affirned the rulings, findings and conclusions of the | HE and
adopted his Qder of Certification.

* * %

This Gase Sunmary is furnished for infornmation only and is not an official
statenent of the case, or of the ALRB

* * %
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STATEMENT G- THE CASE

The procedural history of this case followed a rather tortuous
course. This background is set forth belowin detail, as it has a
significant, if not dispositive, inpact on the ultinate findi ngs nade
her ei n.

Oh March 4, 1983, the Lhited FarmVWrkers of Anerica, AH.-AO
(hereafter referred to as the "Lhion" or the "petitioner") filed a Petition
for Gertification in case nunber 83-RG2-0 requesting that an el ecti on be
hel d anong "all agricultural enpl oyees" in the bargai ning unit described as
"Baker Bros. Sunkist Packing Hbuse/ Baker Bros, and all growers who pack into
Baker Bros. Sunkist Packing House.” Oh the Petition, the Lhion noted under
item7(a)that "the unit sought include[s] all of the enpl oyer's agricul tural
workers in the Sate of Glifornia "

Inits Response to Petition for Qertification dated Mrch 7, 1983,
Baker Brothers (hereafter also referred to as the "enpl oyer” or the
"conpany") alleged that the "unit sought in the Petition" was not
"appropriate" (item7(d)), stating as follows: "Baker Brothers packs and
ships citrus crops grown by itself and by nenbers of Sunki st Gowers, Inc.
Less than the 25 percentage [(sic)] of the citrus which Baker Brothers packs
and ships is groan by Baker Brothers. |Incidential to these operations,
Baker Brothers uses the services of a farmlabor contractor to harvest the
citrus crops .... [T]he harvesting enpl oyees of the . . . contractor which
Baker Brothers uses are not wthin the jurisdiction of the ALRB because al |

of the enpl oyees of Baker Brothers are covered under N.RA "



Baker Brothers also alleged inits Response that it was a
"separate and distinct" entity "fromthe growers whose citrus it harvests,
packs and ships." nsequently, it naintained that the enpl oyees who
harvest citrus for "all growers that pack into Baker Brothers Sunki st
Packi ng House" were enpl oyees of those growers, not of Baker Brothers.

Aternatively, the enpl oyer naintained that if the bargai ning unit
was correctly designated, the adequacy of the showng of interest was in
question: since al the agricultural enpl oyees of these growers had to be
included in the unit, it was then necessary to deternine whet her each
i ndi vi dual grower using the services of Baker Brothers was at 50%o0f peak
enpl oynent during the pertinent peri od.y

h March 10, 1983, the Regional Orector for the Del ano office of
the ALRB issued a Notice and Orection of Hection for an el ection to be
conducted on Mrch 11. The unit description appearing on the Notice
declared that balloting was to be held anong "al |l agricultural citrus

workers of Baker Bros. Sunki st Packi ng House/ Baker Bros, and all growers
that pack into Baker Bros. Sunkist Packing House in the Sate of
Glifornia" (Ewphasis supplied.) Wy the Regional Drector sawfit to
nodi fy the original unit description on the Petition for Gertificationis
not al t oget her

1. Sognificantly, during the course of the investigation of the
Petition, the Board Agent 1 n charge requested the enpl oyer to supply a list
of its grower/custoners. The enployer did not conply, stating that it was
Eﬁ_ncerned that the Board office mght then turn the infornation over to the
i on.



clear.?

The Tally of Ballots issued after the voting showed that the
election resulted in 51 votes cast for the Petitioner, 8 votes cast for "no
union,” and 14 unresol ved chal l enged ballots. Atotal of 59 nanes appeared
onthe eligibility list.

Qh Mrch 17, 1983, the enployer filed its "Petition of (pjections
to Hection." The enployer's objections reiterated those issues raised in
its Response to the Petition, towt, that its enpl oyees were subject to
NLRB jurisdiction, not ALRBjurisdiction, that "the Petition for
Gertification incorrectly nanes the enpl oyer,"gl and the Petition

"incorrectly describes the bargaining unit,"” in that it includes enpl oyees
of the growers who pack into the Baker Brothers shed. In addition, the

enpl oyer contended that in describing the unit as "all agricultural citrus

workers . . . ," the Regional Drector attenpted "to carve out a craft or
cropunit . . . " which"is not permssible under section 1156.2 of the
ARA" Lastly, the enployer urged that should it be held that the
appropriate unit included enpl oyees of the enpl oyer and the thirty-one
growers that pack in to the enpl oyer's shed, owng to the | ack of
notification tothis latter group, nany enpl oyees probably were

di senfranchi sed and show ng-of -i nterest and peak requirenents

2. Followng the Petition's filing, atel egramwas sent to the
enpl oyer by Held Examner A bert Mestas. The tel egramnotified Baker
Brothers of the filing of the Petition and stated that "the Petition
attenpts to include all of your agricultural citrus enpl oyees for a
representation el ection including enpl oyees hired through a | abor
contractor."

3. The enpl oyer naintained that its correct nane was " Baker
Brothers" not "Baker Bros. Sunkist Packing House/ Baker Bros."



were probably not net.

Oh My 13, 1983, the Executive Secretary for the Board i ssued her
Qder Dsmssing' (pjections and Notice of pjections to Be Set for Hearing.
The sol e i ssue whi ch was not di smssed, and accordingly set for hearing, was
whether the Petition "incorrectly describes the bargaining unit." O My
19, 1983, the enpl oyer requested reviewof the dismssed objections. This
request was deni ed on My 27.

An investigative hearing was originally set for June 27, 1983, for
the purpose of taking evidence on the issue denoted above. After a request
for a continuance was filed by the Petitioner, the hearing was re-set for
August 2, wth a pre-hearing conference schedul ed to be held on July 8.

n June 30, 1983, petitioner served on the enpl oyer a subpoena
duces tecumrequesting, inter alia, that it be supplied wth docunents
and/or information pertaining to "all grower/neners that pack in to Baker
Brothers.” In essence, petitioner sought to ascertain the identities of
said grower/ neners, and the nature of their respective relationships wth
the enployer. O July 11, the enpl oyer filed a petition to revoke the
af oresai d subpoena.

A the pre-hearing conference, reschedul ed for July 19, the
Admini strative Law Judge denied the ngj or portion of the enpl oyer's
petition to revoke the subpoena, and ordered the enpl oyer to turn over the

nanes of its gromer-customers.ﬂ/ Pursuant to that ALJ's

4. The June 30 subpoena al so requested forty-five separate
categories of docunents, infornation, etc. to be turned over to the
petitioner.



order, the enpl oyer supplied the petitioner wth the nanes of its
grower/custoners, and the anmount of acreage on which each of its
grower/custoners produces citrus which is packed by the enpl oyer.

O July 28, 1983, petitioner served an additional subpoena on the
enpl oyer requesting, anont other things, the addresses of all of the
enpl oyer's grower/custoners. Inits Declaration in Support of the Subpoena,
petitioner's representati ve naintained that it needed the growers' addresses
to facilitate service of the Notice of the Hearing and subpoenaes on
appropriate wtnesses. |n essence, petitioner, inthe event that a
certification resulted fromthe investigative hearing, wshed to include the
grower-custoners as conponents of the enpl oying entity.

A the hearing held on August 2, 1983, Administrative Law Judge
Mrvin Brenner quashed the July 28 subpoena.g’/ He ruled that the furnishing
of the grower/custoner addresses would not be rel evant to the current
proceedi ng, as these entities had not been served wth any of the initial
Notices of Hection or Hearing, and that their participation at this
advanced stage woul d not conport wth the requirenents of due pr ocess.g

Petitioner thereupon took an interi mappeal of ALJ Brenner's

ruling and the hearing was continued pendi ng resol ution by

5. Athough the enpl oyer did not file a fornal witten notion to
quash the subpoena until August 5, the issue was obviously before ALJ
Brenner. h the record petitioner's representative requested that the AL
ask the Board to seek enforcenent of petitioner's subpoena.

- 6. Parenthetically, the grower/custoners, owng to this lack
of notice, were unable to participate either in the election process
itself or file post el ection objections.



the Board of the subpoena issue. n August 25, 1983, the Board issued its
Qder reversing ALJ Brenner's ruling, and ordered Baker Brothers to conply
wth the petitioner's subpoena by produci ng and discl osing to the petitioner
the street and nailing addresses of its grower/custoners.

Baker Brothers resisted conpliance wth the Board s subpoena
order. After hearing argunent on the matter fromcounsel for the Board, the
UFWand Baker Brothers, the Tulare Qunty Superior Gourt, on Qrtober 20,
1983, granted the Board' s request seeking enforcenent of its subpoena. The
enpl oyer, on Novenber 15, 1983, conplied wth the court's order and
furni shed the Board wth the addresses of its grower/custoners.

h February 2, 1984, additional Notices of Hearing were

served on the grower/custoners of Baker Brothers. 7

The hearing itself
reconvened on Mrch 5, 1984. MJstgl of the respective grower/custoners
appeared personal |y or through their representatives. These
grower/custoners agai n rai sed due process objections to their hearing
participati on.gl ALJ Brenner concl uded that owng to these due process
probl ens, the grower/custoners coul d not be bound by any proj ected

certification unless petitioner were

7. The growver/custoners included twenty individuals, a
partnership, five entities operating under their ranch nanes, an aviation
conpany, one ranch owned by the Wodl ake School O strict, Baker Brothers
itself, and Hap Baker, a principal in Baker Brothers.

8. Twenty of the grower/custoners, includi ng Baker
Brothers, entered appear ances.

_ 9. The Board's August 25 order stated that it wshed that
evi dence be taken "fromthe growers . . . regarding whether they shoul d be
nade parties to the instant proceedings."



able to prove that they and Baker Brothers constituted a singl e enpl oyer, or
that Baker Brothers was acting as an agent for said growers. As it was
determned that these natters were of a threshhol d nature requiring

resol ution before the el ection objection itself could be rul ed upon, the
hearing was dul y bi furcat ed.

The hearing reconvened on March 14, 1984, for the purpose of
taki ng evidence on what was terned the first phase of the bifurcated case,
i.e., whether petitioner could denonstrate that the grower/cust oners,
together wth Baker Brothers, constituted a single enploying entity, or
whet her Baker Brothers was acting as an agent of these growers/ cust oners.

Oh My 3, 1984, ALJ Brenner issued his decision on this first
phase.l—O/ As noted in that decision, should it be determned that Baker
Brothers and its grower/custoners constituted a singl e enpl oying entity,
then service of the various notices on Baker Brothers woul d constitute
effective service on the grower/custoners. (See Perry Farns, Inc. v. ALRB
(1979) 86 CGal . App.3d 448.) By contrast if it were decided that Baker

Brothers was a joint enployer wth its grower/custoners, under ALJ's Brenner

'sinterpretation of A aska Roughnecks and Drillers v. NL RB (CA 9,
1977) 555 F.2d 732, cert. den. 434 US 1069, the service on Baker Brothers

woul d not constitute adequate service on the growers, and they accordingly
shoul d be di smissed fromthe case owng to | ack of notice.
ALJ Brenner found that the evidence did not support the UFWs

position either that Baker Brothers and its grower/custoners

10. This decision was served on all parties on My 7.



were a singl e enpl oyer or that Baker Brothers sonehow acted as the agent for
these growers. He therefore concluded that notice to Baker Brothers of the
el ection proceedings herein did not constitute notice toits
grower/custoners. As "notice to one" was not "notice to all,"” due process
requi renents had not been fulfilled vis-a-vis the grower/cust oners.
onsequent |y, ALJ Brenner rul ed that the grower/custoners shoul d not be nade
parties to the representation proceedi ngs, and shoul d therefore be di smssed
fromthe case.

Petitioner, on My 24, 1984, filed its interimappeal from
Brenner's above ruling. The Board, on (rtober 18, 1984, granted the appeal
inpart. Initsruling, the Board stated that A aska Roughnecks, supra, was

not dispositive of the notice issue since in that case one of the joint
enpl oyers i nvol vedgj not only was aware of the prior certification
proceedi ngs therein, but al so had actual notice that there was no origi nal
intent tobindit to the bargai ning obligation which mght result fromthose
proceedi ngs. By contrast, the unit description in the instant case evi nced
an intent to include the grower/custoners wthin the anbit of the
certification, and these entities were currently being given the opportunity
to challenge their joint enpl oyer status in the el ection objection
proceedi ng. The case was renanded for the taking of additional evidence on
the joint enpl oyer issue as well as on the followng natters:

1. Wether the individual growers had actual notice or know edge

before the el ection that the union sought to bind themto

o 11. That joint enpl oyer consisted of two otherw se
di stinct entities.
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the certification;

2. Wether the individual growers had constructive notice,
growng out of the alleged joint enpl oyer relationship, that the union
sought to bind themto the certification;

3. Wether, if the individual growers had neither actual nor
constructive pre-el ection notice, pre-certification notice that the uni on
sought to bind themto the certification protected their due process rights;

4. \Mether an outcone determnative nunber of voters were
di senfranchi sed due to I ack of notice of the el ection;, and

5. Wether the regional director's peak determnation was proper.

The natter was re-set for hearing to convene on Novenber 12, 1984.
Lpon notion of Howard Sagaser, counsel for sone of the grower/custoners, the
natter was continued for one day, at which tine the Board ordered that a
pre-hearing conference be held. The hearing itself was re-schedul ed for
Decentoer 10, 1984. | presided over both the pre-hearing and the actual
hearing itself.

During the course of the pre-hearing conference M. Sagaser nade a
notion that the el ection be set aside "as the petition for bargai ning unit
and the bargaining unit contained in the direction of election ... is
illegal and inappropriate in that the bargaining unit viol ates the express
provi sions of Labor (de section 1156.2. . . ."1—2/ In essence, the notion
was based on the contention that the Lhion sought a certification for a

particul ar

12. Labor Gode 81156.2 states that "[t]he bargai ning unit shal l
be all the agricultural enpl oyees of the enpl oyer."



craft or crop unit.l—?’/ The notion was joined in by all the renai ning

representati ves of the respective gromers.gl

Qunsel were invited to submt argunent, oral and witten, on this
particul ar issue, as well as to confer and attenpt to arrive at stipul ations
regardi ng the nunber of enpl oyees enpl oyed by each of the various entities
in various crop operations at various tines of the year.

The hearing itsel f re-opened as schedul ed on Decenber 10, 1984.
Those parties noted in the "appearance” preface were present through their
respective representati ves, and were given full opportunity to present oral

and witten evidence, to examne and

13. M. Dunphy stated that the bargai ning unit which the Lhion
was seeking to have certified was "al |l citrus agricultural enpl oyees that
work on land, citrus groves . . . ., inwiichthat citrus is harvested
and/ or packed into Baker Brothers/ Sunki st Packi ng House." M. Dunphy
further noted at that tine that the Lhion had no interest in representing
the entire conpl enent of agricultural enpl oyees of this enpl oyer.

14. Notw thstandi ng the | anguage of Regs. 820365(g) (" The hearing
shall be limted to the issues set forth in the Executive Secretary' s notice
of hearing"), the rationale for entertai ning such a notion, and basical ly
addi ng anot her issue to those al ready set for hearing, was three-fol d.

Hrst, the aforenenti oned objections set for hearing followng the interim
appeal did not contain specific reference to the particul ar objections filed
by Baker Brothers, as is customary in representation case hearings. They
were essentially deV| sed and formul ated by the Executive Secretary.

Secondly, the original objections filed by Baker Brothers did allude to the
probl emof attenpting to certify a craft or crop unit in contravention of
the statute (see discussion, supra). The issue was al so raised in

proceedi ngs presi ded over by ALJ Brenner. Lastly, as noted above, due
process problens arising as a result of the lack of notice of the el ection
Itsel f included the lack of an opportunity to file post-el ection objections.
It would be a hol | ow gesture, indeed, to expect certain grower/custoners to
"participate" in the representati on case hearing and not allowthemto rai se
opbj ections to the conduct of the election. By permtting these grover
custoners to voi ce specific objections at this stage of the Broceedl ngs, it
was felt that this particular due process probl emwoul d be obvi at ed
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Cross-examne Wtnesses, and to submt post-hearing briefs. Based upon the
entire record in the case,1—5/ and having read the brief@ submtted since
the close of the hearing, | nake the fol | ow ng:

1. HNINS G- FACT

The enpl oyer, Baker Brothers, is a partnership wich grows and
harvests citrus, olives, and avocadoes, and operates a citrus packi ng house
in VWod ake, Tulare Gounty, Galifornia. The business has been i n exi stence
since 1960. The packi ng house packs and shi ps Val enci a and navel oranges
produced on | ands owned by itself and by sone thirty (as of the date of the
Decentoer 10 hearing) "grower/cust oners. w10/ For the harvesting of the
oranges for the shed, including the oranges of its grower/custoners, the
enpl oyer utilizes the services of |abor contractor Gonrad Sanchez. The sane
rates are paid by Baker Brothers to Sanchez regard ess of on whose | ands the
work is perforned. The enpl oyer charges its grower custoners anounts for
the work of the Sanchez' crew(s), as well as fees for grading, packi ng and
shipping their citrus.

Inaddition to the citrus | ands owned by the enpl oyer, Baker
Brothers al so owns or nanages acreage on whi ch ol i ves and avocados are
grown.  The enpl oyer and the Lhion stipulated as fol | ows regarding the
totality of Baker Brothers' operations:

15. The "entire record" consists of the representation case file,
the transcripts of the ﬁre- hearing and hearing presided over by ALJ Brenner,
the transcripts of the hearings over which | presided and the stipul ation
profferred followng the cl ose of the Decener 10 hearing at whi ch no
testi nony was present ed.

16. iy the enployer tinely filed a post-hearing brief.

17. The citrus lands owned by Baker Brothers Inc. conprise sone
270 acres. Gower/custoner citrus lands total about 870 acres.
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1. The seasonal periods for crops in which Baker Brothers agricul tural

enpl oyees work are as fol |l ows:

a. Qanges
Val encias -- April through Qctober, wth sone years into

(1)
Noventoer ;
(20 Navels -- Novenber to late My.

b. Qives -- |ate Septenter through Qctober,

c. Avocados -- Q(rtober through Decenber.

2.1982 peak enpl oynent figures are as fol | ows:
Veéek Endi ng 10/ 30/ 82

a Qives _
Sanchez crew worki ng on Jackson Ranch 47
Acosta crew wor ki ng on Jackson Ranch 46
Mbreno crew working at Baker Brothers 58

151

b. Baker Brothers Seadies
(2 week period endi ng 11/ 6/ 82) 27

c. Qanges
Bal deras crewworki ng for Baker Brothers 38

Barba crewworking for Baker Brothers 41
Total of (c) = 79

Total of (b) & (c) = 106

257

Total of (a), (b) &(c) =
Enpl oynent figures for the eligibility period (2/20/83 - 2/ 26/ 83)

3.
are as fol | ows:
a. Qanges
‘Bal deras crewworki ng for Baker Brothers 31
Barba crewworki ng for Baker Brothers é321
b. Seades 22
Total of (a) and (b) 84

4. 1983 peak enpl oynent figures are as fol | ows:
Véek Endi ng 10/ 30/ 83

a Qives
‘Moreno crewworki ng at Baker Brothers 38
Vasquez crew worki ng at Jackson Ranch 19
d sneros crew working at Jackson Ranch g{l
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b. Seades 13

c. Qanges
‘Bal deras crewworking for Baker Brothers 25
Barba crewworing for Baker Brothers 528
Total of ébg and (c) 63
Total of (a), (b) and (c) 154

5. A al tines nentioned herein, Baker Brothers was the farm
nanager of Jackson Ranch.

6. There is no interchange of work anongst the workers in the
olive and those in the oranges.

7. Baker Brothers does not process the olives its workers pick.
The ol ives picked do not enter Baker Brothers shed.

8. Anap showng all the locati ons of Baker Brothers
har vesting work i n,gr anges and ol ives shall be submtted
shortly hereafter.—

A the Decenter 10 hearing the Lhion's representative stated that
It wvas noving to wthdrawits "joint enpl oyer allegation such that the
growers except for Baker Brothers and Hap Baker, are no | onger -- we're no
| onger asking that those other growers be included in this unit as joint
enpl oyers. And we woul d ask that they be allowed to wthdraw fromthe
hearing. And we'd ask that the Hearing Gficer dismss them" The notion
was granted, thus rendering noot the objections set for hearing pertaining

to the grower/custoners (objections 1, 2, and 3). onsequently, these

18, The nap submtted was titled "Vdod ake Val | ey" and depi cted
the area in and around the town of Vodl ake. The northernnost properties
whi ch Baker Brothers owns or nanages are at Jackson Ranch, |ocated at or
near thgdj unction of Hghway 69 and Avenue 398. The sol e avocado grove
harvested by Baker Brothers is in this area. The southern-nost properties
are at the junction of Asenue 324 and Road 230, between Li ndcove and Lenon
Qove. As described in the enpl oyer's brief, the groves harvested by the
enpl oyer, not including the citrus groves owned by the thirty o
grower/custoners, are contained in an area separated by about ten air mles
and fifteen driving mles. The groves are wthin a naxi numseven nl e
radi us of Vdod ake.
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obj ections are dismssed and wll not be considered.
1. GONOWE ONs OF LAW
A The Lhit Description
As previously noted, 81156.2 of the Act nandates that the

"bargaining unit shall be all the agricultural enpl oyees of the enpl oyer."
(Enphasi s supplied.) The enpl oyer argues that the unit in which the
el ection was noticed and held, "all agricultural citrus workers of Baker
Brothers, etc." is inappropriate under the statute, and the appropriate unit
"is one consisting of all of Baker Brothers' agricultural enpl oyees in the
Sate of Glifornia. . . . [wiich] nust include citrus and non-citrus
workers alike. w1
The unit determination nust be nade prior to resolving the
"di senfranchi senent” and "peak" issues set for hearing, since if non-citrus
workers are included in the unit, the nuner of these enpl oyees might af fect
the "peak” and "di senfranchi senent"” determnations.
The legislative history of the Act, as well as a nunber of cases
arising since its promul gation, nake clear that an agricultural enpl oyer's
operations nmay not be conpartnental i zed according to craft or crop, and

appropriate units establ i shed

19. Regs. 8§20310(a) (2) states that when the enpl oyer contends
that the unit petitioned for is inappropriate, the enployer shal |l provide a
list of nanes and addresses of the enpl oyees in the unit "the enpl oyer
contends to be appropriate, together wth a witten description of that
unit." Here, the enpl oyer was not alerted to the unit description probl em
by the Petition, which didin fact seek a unit of all its agricultural
enpl oyees. It was the Notice and Drection of Hection which altered the
original unit description: thus the enpl oyer's Response to the Petition
conported wth the requi renents of the above-cited regul ation.
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thereby.Z—O/ see Hearing before Assenbly Labor Rel ations Gonmittee on
Assenbly B Il No. 1533 (My 12, 1975), p. 5 (testinony of Rose B rd) and pp.
13-16 (testinony of Jerry ohen); see also Msta Verde Farns v. AL RB
(1981) 29 Gal. 3d 307, 323-324). As noted by the Board in Prohoroff Poultry
Farns (1983) 9 ALRB Nb. 98, p. 7,

The express |anguage of the AARA . . ., severely limts our
discretion [in the area of determining the appropriate bargai ning
unit]. Wiile we exercise sone discretion in the namng of
agricul tural enployers so as to effectuate the purposes,of the Act
and provide for stable collective bargaining relations— [citing
cases], once the paraneters of the enploying entity are deternned,
al agricultural enpl oyees working on geographical |y contiguous
operations nust be I ncluded wthin the appropriate collective
bargaining unit. [CGases cited] Only where an agricul tural enpl oyer
operates in two or nore noncontiguous georaphi cal |ocations did the
Legislature grant to this Board sone discretion in sel ecting .
appropri ate gaining units, and even then limting that discretion
to the designation of "the appropriate unit or units,” rather than
iving this Board the discretion to sel ect "an" appropriate
gaining unit.

~ 20. The one apparent and notabl e exception to this general
proposi tion was presented in San Justo Farns (1981) 7 ARB No. 29. There, a
pargai ning unit was sought only for the garlic harvest workers of the
enpl oyer, who al so conducted other crop operations. The Board noted in fn.
1, p. 5 that aparticular crop unit mght be certified where enpl oyees
working on that crop were enpl oyees of a distinct enploying entity which
differed fromother enpl oying entities ticipated 1n by owers or nanagers
of the first entity. The Board mght therefore appropriately define a
"crop" or "craft" unit by desi ﬁnatl ng a particul ar enpl oying entity, since
this unit would contain "all the agricultural enpl oyees" of that particul ar
er‘rﬁ! oyer. (e nay infer that thisis nore or |ess what the Lhion sought to
achi eve herein by designating Baker Brothers and its grower/custoners as the
“enpl oyer” on its petition. "Al the agricultural enpl oyees" of this joint
enpl oynent rel ationship woul d consist solely of citrus workers. It is
significant, however, that in San Justo, the garlic worker conpl enent was
nunerous enough to satisfy peak considerations and the certification was
ultinately issued for a unit of all of San Justo's agricultural enpl oyees,
not just 1ts garlic workers.

21, The possibility of esxercising this particular prerogative
was elimnated by the Lhion's wthdrawal of i1ts joint enpl oyer allegation
and g|e§_rmssal of the alleged joint enpl oyers (grower/custoners) fromthis
pr oceedi ng.
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onsi stent wth ALRA 81156. 2 and the above quoted | anguage, the
only appropriate unit here is not one consisting solely of the enpl oyer's
citrus workers, but one which contains all of its agricultural enpl oyees,
including the agricultural workers enpl oyed in crops other than citrus
(i.e., olives and avocados). The "paraneters of the enpl oying entity" have
been defined as Baker Brothers: hence the appropriate unit is all of its
agricultural workers.

Nei ther Baker Brothers nor the Lhion fornal Iy contend that
the enpl oyer's crop operations are i n geographi cal | y nonconti guous areas.2—2/
Alegislative presunption arises in favor of conprehensive units.

(Prohoroff Poultry, supra). The Board has not interpreted the phrase

"noncont i guous geographi cal areas" inits exact, literal sense, but has
construed the phrase to permt the establishnent of bargaining units where
enpl oyees work in a "singl e definable agricultural production area’ even
though they nay be enpl oyed on facilites which are physical |y separat e.2—3/
John Hnore Farns (1977) 3 ALRB Nb. 16; see al so Honeer Nursery/ R ver Vést,
Inc. (1983) 9 ARB No. 38, Prohoroff Poultry Farns, supra.)

Gmmonl y, in determni ng whet her enpl oyees work in a single
definabl e production area, aninquiry i s nade into whether varying

operations exhibit simlar characteristics such as clinate, seasonal

22. Baker Brothers inits brief argues in support of the point;
the Lhion nade passing reference to it at the hearing.

23. Inits response to the Petition for Certification, the
enpl oyer did not naintain, as per Regs. 820310(a)(2), that the non-
C?ntthUIty of its operations was an 1ssue in determni ng the appropri at eness
of the unit.
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practices, crops, and the source of the I abor supply utilized to performthe

various cultural practices (John Hnore Farns, supra). Such a detailed

inquiry need not be nade here, particularly where no party has placed this
particular natter in issue.%v The Board has stated in A oneer Nursery,

supra, that "we wll generally presune that operations in cl ose geographi cal
proximty are in a 'singl e definabl e production area. " Here all of the

enpl oyer' s operations are carried out on ranches or farns contained wthin a
seven ml e radius of Wodl ake. Such "cl ose geographi cal proxi mty" provides
an adequate basis for bringing the A oneer Nursery presunption into pl ay,2—5/

particularly in the absence of argunent to the contrary.

Thus, the appropriate unit for bargaining here is al the
agricultural enpl oyees of Baker Brothers, not sinply the citrus enpl oyees as
described in the Notice and Drection of Hection.

B The Inpact of the Incorrect Designation of the
Appropriate Lhit

The enpl oyer argues that since the Regional Drector designated

that the el ection be conducted in an inappropriate unit, the el ection nust
be set aside. It contends that the instant situation is anal ogous to the
one presented i n Leedomv. Kyne (1958) 358 US 184, where the N.RB decl ared

a unit appropriate which contai ned professional and non- pr of essi onal

enpl oyees, contrary to

_ 24. The rational e for treating the issue is to lend a general
cohesi on to the discussion of the unit question as a whol e, and because the
enpl oyer has discussed the natter inits brief.

25 Asthe enployer points out inits brief, Aoneer Nursery' s
facilities were separated by forty-eight mles, yet were considered to be
wthin "cl ose geographi cal proximty. (Honeer Nursery, supra, |IHDp. 4.)
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speci fic dictates of 89(b)(1) of that statute. 2

The Suprene Gourt

held the unit determination void. As the Lhion here attenpted to obtain a
certification for a type of unit which is expressly prohibited by 81156.2 of
the Act (citrus enpl oyees as opposed to all agricultural enpl oyees), the
argunent runs, the election should simlarly be decl ared voi d.

The enpl oyer, however, ignores one of the fundanental distinctions
bet ween el ecti on proceedi ngs under our Act and those under the NL.RA In
the latter situations, unit determnations are nade prior to the conducting
of the election. (See, generally, NL RA 89(c)(l)(B and NL RB Regs.
88102. 64 and 102.67(b)). However, as noted in Mke Yurosek & Sons (1977) 4
ARBN. 54 at p. 6, "[Given the expedited el ection procedure nandated by

Labor Qode 277 Section 1156. 3,27

Board reviewof Regional Drector unit

determnations necessarily follows the el ection.” (Enphasis
suppl i ed; see al so Labor (ode §1156. 3(c)).

A nunber of cases have invol ved the certification of a unit
whi ch was not originally designated on the Petition or determned by the
Regional Orector to be appropriate. (See, e.g., Bruce Church (1976) 2 ALRB
No. 38; Kawano Farns, Inc. (1975 3 ALRB Nb. 25; S gnal Produce (1978) 4
ARB No. 7, Mke Yurosek & Sons,

_ 26. Section 9(b)(l) of the NL. RA declares that in order for a
unit to contain both professional s and non-professionals, a n@jority of the
prof essional s nust vote to be included in that unit

- 27. That section provides that a representation el ection nust be
hel d "wthin a naxi numof seven days of the filing of the petition.”

-20-



supra; Saticoy Lenon Association (1981) 8 ARB No. 104; Geamof the Gop
(1984) 10 ALRB Nb. 43; Pohoroff Poultry Farns, supra.) In none of the

af orenenti oned cases was the alteration of the unit designation fatal to the
ultinate certification obtained. Research has failed to disclose any such
case; nor has counsel for the enpl oyer cited any ALRB case whi ch supports
Its contention. To the contrary, the clear wording of the Act, as
previously noted, contenpl ates the resolution of unit issues after the

el ection has been held, and additional |y creates a presunption in favor of
certifying the results of an election. (Gilifornia Lettuce . (1979) 5
ALRB No. 24; Tepusquet M neyards (1984) 10 AARB Nb. 29.; ALRA 81156. 3(c).)

Accordingly, it is found that insufficient grounds exist for setting aside
this election based on the Regional Orector's inproper unit determnation.
C The Peak |ssues

An election petition nust be filed at a tine when the enpl oyer's
payrol | for the payrol| period i nmediately preceding the filing "reflects 50
percent of the peak agricultural enpl oynent for the current cal endar year."
(AL RA 81156.4.) No certification nay issue as a result of an el ection
conduct ed anong an eligible pool of voters which anounted to | ess than fifty
per cent of the enployer's peak for that year. (AL RA 881156.3(c) and
1156. 4; Regs. 8§8202352; see, e.g., Jack Brothers and MBurney, Inc. (1978) 4

ALRB No. 57.) Having determined that the appropriate bargaining unit in
this case consists of all of Baker Brothers' agricultural workers, it nust
be determned whet her the el ecti on was conduct ed when t he nunier of

enpl oyees eligible to vote was at |east fifty
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percent of the enpl oyee conpl enent during its peak, which, pursuant

to stipulation, occurred at a tine when the enpl oyer engaged citrus

. 28/
and non-citrus workers.—

The parties stipulated that during the 1983 peak period>
(week ending 10/8/83), a total of 154 workers were enpl oyed, including olive
workers (91), steadies (13) and orange workers (50). & ghty-four workers
were enpl oyed during the eligibility period. Snce this nunier is nore than
hal f of the peak figure for that year, the petition was tinely filed.
Hence, the percentage of peak issue presents no inpedinent to certifying the

results of this el ection.B—O/

_ 28. As attachnents to its Response to the Petition, the enpl oyer
submtted two sets of payroll records for orange pickers during the
eligbility period: one in conpliance wth the response to query nunier
eight (alist showng enpl oyee nanes and hours worked during the period),
and the other in response to the request in nunber nine to submt an
enpl oyee list wth current nanes and addresses. The enpl oyer did not submt
enpl oyee lists or other data for aEaSt seasons |nd| cating peak; nor didit
indicate what it believed the peak period to be

o 29. 1983 was the cal endar year "current” wth the filing of the
It|t| on. The reasons for not using the 1982 peak figures wll be di scussed
ow

30. The peak and eligibility errplo nent figures submtted via
stipul ation were presunably obtai ned by the " count" nethod, even though
no specific reference is nade to the nanner of peak cal cul ati on. This
nethod is perfectly acceptabl e for neasuring enpl oynent | evel requirenents
for holding an election. (See, e.g., Donley Farns (1978) 4 ARB No. 66;

Boni ta Packing (1978) 4 ALRB No. 96; Kamnoto Farns (1981) 7 ALRB Nb"31.) Had
one of the parties opjected to the nethod of det er mini ng peak, it was

| ncunbent upon themto denonstrate a nore appropriate or different neans of
doing so, wth the object of exhibiting a result different than the one
obt ai ned whi ch satisfies the statutory requirenents. (See Adanek and
Dessert  (1985) 11 AARB Nb. 8; Harden Farns of Galifornia Inc., (1976) 2
ALRB No. 30; Regs. 820510(a)(6).)
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The enpl oyer rai ses several argunents in connection wth the peak
Issue in an attenpt to have the results of the election set aside. It first
contends that the Board Agent in charge of investigating the petition
"failed to adequatel y i nvestigate the question of peak enpl oynent. "

The Regul ations place the responsibility for raising peak issues
in connection wth the Petition squarely on the enpl oyer. Regs.
8§20310(a)(2) states that "if the enpl oyer contends that the unit sought is
I nappropriate, the enployer shall . . . provide a conpl ete and accurate |i st
of the nanes and addresses of the enpl oyees in the unit the enpl oyer
contends to be appropriate, together wth a witten description of that
unit." Regs. 820310(a)(6) provides that "[1]f the enpl oyer contends t hat
the petition was filed at a tine when the nunier of enpl oyees enpl oyed
constituted | ess than 50 per cent of its peak agricultural enpl oynent for
the current cal endar year, the enpl oyer shall provide evi dence to support
its contention." Smlarly, if the enpl oyer contends that peak has al ready
been reached during that year ("past peak") it "shall provide the regional
director” wth information to support this claim(Regs. 820310(a)(6)(A);
or, if the enpl oyer nmaintains that peak for the year has yet to be attai ned
("prospective peak"), it simlarly "shall provide the Board wth infornation
to support this contention.” (Regs. §20310(a)(6)(B)).gj

31l. In Ranch No. 1 (1976) 2 ARB No. 37, the Board hel d that
post -peak determnati ons were purely a natter of nathenati cal conparison,
whereas in prospective peak situations, crop and acreage statistics are
needed in order to estinate peak. (See also AL RA §1156.4).
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In the absence of providing adequate infornation in support of an enpl oyer's
peak contentions, where "such failure frustrates the determnation of
particul ar "facts" regarding peak, a regional director may i nvoke the
presunption "that the petitionis tinely filed wth respect to the
enpl oyer' s peak of season.” (Regs. 820310(a).)

The enpl oyer' s Response to the Petition failed to provide any
i nfornation which would alert the Regional Orector to the possibility that
either a probl emexisted wth the percentage of peak for the eligibility
period, or that the enpl oyer anticipated reaching its peak enpl oynent at
sone point |ater that year.s—Z There, the enpl oyer alternatively contended
that either the workers which the Uhion sought to represent were under NLRB
jurisdication, or, should the unit be appropriate as the Uhi on descri bed,
that the grower/custoners sought to be included were not at fifty percent of
enpl oyee peak. The enpl oyer did not supply any data to support its peak

contenti on33—3/ either in the Response to the Petition, or

32. Interesti n%:)l y, the enpl oyer, under penalty of perjury,
decl ared that there were forty-four enpl oyees enpl oyed in the period

i nmedi ately preceding the filing of the petition. Hfty-nine nanes appeared
ontheeligbility list. Atotal of eignt-four enpl oyees nade up the
stipulated eligibility period enpl oyee conpl enent, including sixty-two
workers in two citrus crews and twenty-two "steadies.” The di screpanci es
were not expl ai ned, al though the formResponse to the Petition requests that
the enpl oyer provide the nunber of enpl oyees enpl oyed in the paKroII peri od
by "cal cul ating the average nunier of enpl oyee days worked in that . . .
period," as opposed to the "nunber of different individual s who appeared on
the payroll," or "body-count” nethod.

33. As nay be recalled, around the tine of the petition's filing,
the enpl oyer resisting the supplying to Board Agents the nanes of its
grover/custoners. The peak issues which it raised in conjuction wth these
grower/custoners coul d not therefore be investigated.
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inresponse to followup inquiries nenorialized intelegrans to it fromthe
Board Agent in charge, sent several days after the Petition was fil ed.

Lhder the Regul ations cited above, it is the enpl oyer's obligation to do so.
Failing this, the Regional Orector nay properly invoke the presunptions set
forth in the Regulations, towt, that the Petition was tinely filed i nsofar
as percentage of peak requirenents are concerned.

The cases of Tepusquet M neyards, supra, and Charles Ml ovi ch

(1979) 5 ARB No. 33, are instructive in enphasi zing where the burden lies
for devel oping peak infornation in the course of a representati on petition
investigation, and the ultinate effect the failure to provide certain
infornation mght have on the results of the election. In Ml ovich the
enpl oyer argued that its actual peak figures, attai ned sone six weeks after
the filing of the Petition, denonstrated that enpl oynent was not in fact at
50%o0f peak at the tine of filing. Despite the fact that the Regi onal
Drector could not have relied on such figures in his percentage of peak
determnation, the enpl oyer contended that such a determinati on, once peak
figures becane known, was, like in a post-peak case, a sinple natter of

nat henati cal conputation. (See fn. 31, supra). The Board di sagreed, hol di ng
that in prospective peak cases the appropriate standard for reviewng a
Regional Orector's peak determination was whether "the determinati on was a

reasonable one in light of the infornation available at the tine of the

investigation." (Milovich, supra, p. 4, enphasis supplied). The Board went

onto state that:

.. . we find strong policy and admnistrative reasons for adopting
a standard of reasonabl eness in our revi ew of
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prospecti ve-peak determnations. The peak requirenent and the
seven-day requirenent recogni ze the opportunities for representation
elections in agriculture are limted. For this reason, our
deci sions in representation cases have consistently fol l oned a
policy of upholding elections unless it is clear that to do so woul d
violate the rights of enpl oyees or a reasonabl e interpretati on and
appplication of the Act. The limted tine i n which el ections nay be
hel d each year, in nost cases, places a premumon speed and
gl)nahty indeciding the results of elections. (Ml ovich, supra, p.
The instant case is not, strictly speaking, one involving a
prospective peak, since the figures for the cal endar year in which
the petition was filed showthat the statutory 50%of peak requirenent was
infact net. Nor does the enpl oyer argue such.3—4/ However, Ml ovich did set
forth criteria for determning the reasonabl eness of the Regional Drector's
per centage of peak determination around the tine of the filing of the
Petition. As noted previously, it is thisissue i.e., that the Reg onal
Drector failed to "adequately investigate" Baker Brothers' peak, that the
enpl oyer contends shoul d be used to overturn the result of this election.
I'n Ml ovi ch the Board underscored the obligation of the enpl oyer

to supply information, as per the Regul ations, to support

34 The Board specifically noted i n Mil ovi ch t hat
"hindsight" figures (data obtained after the el ection) mght be used to
denonstrate that the petition was tinely filed. The enpl oyer misreads
Mil ovich in an attenpt to discount the I npact of stipulations evidencing the
tineliness of the Petition, asserting that Ml ovich "rejected using a
"hindsight’ approach -- i.e., one relying on exact post-election payroll
figures introduced in an objection hearing . . . ." Milovichreected this
approach only where an enpl oyer attenpts to have an el ecti on set asi de based
on actual post-election data, not where such data can be used to support the
fact that the petition was tinely filed (Charles Mil ovich, supra, at p. 7;
see aso John J. Hnore (1977) 5 ALRB Nb. ~
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its contention that percentage of peak requirenents were not net in

the rel evant payrol | period.3—5/ A Board Agent, owng to the tine
constraints surrounding the filing of an el ection petition, can only
"adequatel y i nvestigate" the petition when an enpl oyer supplies infornation
which can directly indicate problens wth the Petition. As noted in

Mil ovich, supra, p. 9, it is "nore reasonable to require the party wth

access to infonation to produce it in support of its claimthan to require a
Board Agent to frane specul ative questions about possibilities which mght
or mght not affect enpl oynent at a particul ar ranch. w3

Tepusquet M neyards, supra, another prospective peak case,

reiterated the principles established in Ml ovich, adding on page 7 of the
decision that the "Regional Drector should investigate all relevant data .
., including information not provided by or accessible to an enpl oyer,
i f reasonabl y apparent or accessible to the Board Agents. . . . Qily if an
enpl oyer fails to provide the necessary infornation available to it, which
failure obstructs or precludes the peak determnation, nay the Regi onal

Drector properly

35, There, the enployer's statenent that Peak woul d reach a
certain figure that cal endar year greater than 50%of the eligible enpl oyee
conpl enent was unsupported by any additional infornation. Enpl oynent |evel s
for past years, which were submtted to the Board, plus statenents that
acreage was being sold and new currently unproductive trees bei ng pl ant ed,
reasonabl y indi cated that peak woul d not surpass previous | evels.

Infornati on known to the enpl oyer, that unusual |y heavy buddi ng woul d

requi re increased harvesting crews, was not conmuni cated to Board Agents.
The Board held that in the absence of such infornation the Board Agent was
under no obl i gan ontoinquire into the discrepancy between the enpl oyer's
assertions and the facts at hand.

36. Domingo Farns (1978) 5 AARB Nb. 35, sinhlarlymﬁl aced the

burden of suppl yi ng supporting infornation on the enpl oyer, where that
enpl oyer rai sed an issue regardi ng peak.
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I nvoke the [ percentage of peak] presunptions of the Board s
regul ati on section 20310(a)."
Here, the enpl oyer was requested to supply peak and

eligbility figures regarding its citrus V\orkers.3—7/ it was al so

requested by the Board Agent in charge to supply the nanes of its
grower/custoners. This was infornation avail able or accessible only to the
enpl oyer, infornation which was not “reasonably apparent or accessible to
Board Agents.” It was also infornation wthout which the Board Agent coul d
not devel op support for the enpl oyer's peak argunent that its grower/ neners
were not at 50%of peak during the eligibility period. Sncethe failureto
provide this informati on "obstruct[ed] or preclude[d] the peak
determnation,” the Regional Drector properly invoked the presunption that
the Petition was tinely filed in reference to peak. This determnati on was
thus a reasonable one in light of the infornation avail able to the Regi onal
Drector "at the tine of the investigation".

As noted in Tepusquet M neyards, examnation of prior years' peak

figures and other relevant data is necessary to establish the underlying
principle inherent in all representation natters that the nunier in the work
force eligibleto vote is "representative of the potential size of the peak
work force that wll be affected by the el ection results.” @Qven the
stipulations of the parties, that the peak nuniber for 1983 was 154, and the
eligbility period shoned a total of 84 enpl oyees, the conclusion is

37. Notably, peak figures or dates frompast seasons were not
attached to the enpl oyer’s Response to the Petition as requested on the
form Nor did the enpl oyer contend that its peak enpl oynent roster included
citrus and non-citrus workers.

-28-



i nescapabl e that the nunier enployed during the eligibility period
was indeed representative of the potential size of the peak work

38
force.—

The enpl oyer' s renai ning argunents in regard to the peak issue are

simlarly unavailing. Baker Brothers phrases its argunents in the

conditional: "had the Petitioner correctly described the unit . . . , the
Regional Orector woul d have had to determine . . . peak ... on a
prospective basis ..... w3 Again, the enpl oyer mspl aces the burden of

devel oping information and rai sing peak i ssues on the Regional Drector, and
does not assune that burden for itself, as is appropriate under the
authorities cited above.

The enpl oyer urges that the stipul ated 1982 peak figure, or 257
workers, should be utilized in determning percentage of peak herein,
"because the nunier of enpl oyees enpl oyed during the eligibility period was
less than fifty percent of the nuniber enpl oyed during the [1982] peak week
to which the Regional Drector woul d have | ooked had he properly
i nvestigated the peak issue, the Petition. . . nust be dismssed and the
election set aside.” The enployer again fails to acknow edge its

responsibilities as per the

_ 38. The enpl oyer raises various argunents in conjunction wth the
Lhion's various "changes of position” regarding the inclusion, then the
exclusion, of its grower/custoners in the unit, and the exclusion, then the
inclusion, of non-citrus workers inthe unit. It states that since these
changes have been nade, the issues of peak enpl oynent and di senfranchi senent
of workers shoul d now be re-examined. However, on re-examnation of these
Issues, it has been concluded that a representative nuner of enpl oyees, in
conpl i ance wth 81156.4 of the Act, voted in the el ection

39. As previously noted, the Petition did describe the unit
as "al agricultural enployees . . . ."
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Regul ations to provide the Regional Drector wth infornation
supporting its peak argunents prior tothe electionitself.

Furthernore, Ruline Nursery, (1980) 6 ALRB No. 33, nakes it

abundantly clear that the phrase "current cal endar year" used for neasuring
percentage of peak in AL RA section 1156.4 neans the sane year as that of
the payrol | period inmedi ately preceding the filing of the petition. (See
also Wne Wirid (1979) 5 ARB No. 41.) Inthis case, that year is 1983, not
1982. Peak figures for 1982 might have been used as a factor in determning
percentage of peak requirenents for the eligibility period had they been
supplied prior to the election. Hwever, they woul d not, under any

ci rcunst ances, be dispositive of the issue.4—0/

The enpl oyer additional |y argues that averagi ng the 1982 and 1983
figures woul d be a "proper approach” in ascertai ning peak, "since that nay
nore realistically reflect the peak enpl oynent over nore than one season. "
Thi s novel averaging "approach,” so novel, in fact, that the Board has never
resorted to it in naking a peak determination, directly contravenes the
statutory requirenent of section 1156.4 that percentage of peak
determnations be nade only with reference to the "current cal endar year."

Lastly, the enpl oyer contends that the fifty-nine enpl oyees naned
on the eligibility list should be the figure to which the peak conparison
shoul d be nade, rather than the eight-four enpl oyees it

40. AL RA 81156.4 notes that the peak figure fromthe prior
season, standing al one, "shall not be a basis for the ﬁercent age of peak
determnation but shall be utilized in conjunction wth crop and acreage
statistics and all other relevent data in naki ng such a determnation.”



stipul ated as enployed during the eligibility period, or the seventy-nine
nanes which it submtted pursuant tothe eligibility list request. S nce 59
Is not 50%of 154, the petition, it urges, was not tinelyfiled.4—1/ Viewed in
one sense, this argunent is nore in the nature of a "di senfranchi senent”
contention. The Regional Drector's eligibility list determnation, in
effect, "disenfrancised' 25 voters who were, as per the stipul ation of the
parties, eligible tovoteinthe election. Sncethe Lhion's nargin

of victory was greater than 25 votes, this conduct coul d not have had a

nunerical inpact on the results of an el ection.4—2/

CONDLWLH ONS OF LAW

It is recoomended that the results of the 1983 el ecti on be
certified, and that the Lhited FarmVérkers of Anerica, AHL.-A Q be decl ared

the excl usive col | ective bargai ning representative of all the agricultural

s St

MATTHEW GOLDBERG
| nvesti gative Hearing Exam ner

enpl oyees enpl oyed by Baker Brothers.
DATED  June 14, 1985

41. The enployer's obligation to supply a conpl ete and accurate
enpl oyee list is clearly spelled out in Regs. 820310. An enpl oyer nay not
rely onits own msconduct in supplying a deficient or inaccurate eligibility
%sg as a neans to set aside an election. (Pacific Farns (1977) 3 ALRB Nb.

42. A nunber of those "di senfranci shed" did vote
chal | enged bal | ot s.
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