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h March 14, 1983,y the Uhited FarmVWrkers of Anerica, AFL-A O
(UFWor Whion) petitioned for an el ection among all the agricul tural enpl oyees

of two citrus packi ng houses, Sequoi a O ange

v hl ess otherw se stated, all dates are 1983.



Gonpany and Exeter O ange Conpany. The petition was anended to i ncl ude
all the agricultural enpl oyees of growers who pack into the above sheds as
wel |l as certain other related persons and entiti es.

nh March 22, an el ection was conducted with the follow ng result:

UWw. . . ... .. ... ... .. .198
Nothion. . . . .. ... ..... T4
Uhresol ved Chal l enged Ballots. . . . 27&Z
Wid Ballots. . . . .. .. .. ... 8
Total . . . . . . . . . . ... .. . 55

h June 9, the Executive Secretary of the Agricultural Labor
Rel ations Board (ALRB or Board) set the follow ng election objections for
heari ng:

1. Wiether the petition i nproperly designated the enpl oyer or
enpl oying entities and, if so, whether such inproper designation
Is grounds to set the election aside. In particular, the Board
w Il hear evidence relating to:

a) whether Jose Ontiveros and/or A fred Padilla and/or Tony
Padi |l a and/or Qurtis Gontracting ., are |abor contractors
or customharvesters ((pjection No. 1);

b) whether the petition inproperly attenpts to create a
nmul ti-enpl oyer bargaining unit (Cobjection No. 5).

2. Wether the scope of the bargaini nﬂ unit was

i nproperly designated and, if so, whether such inproper
designation is grounds to set the el ection aside.

In particular, the Board w |l hear evidence relating
to:

a) whether an outcore determ native nunber of

2 This total includes the ballots of 165 packi hg shed enpl oyees.
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i ndi vi dual s were enpl oyed by persons or entities not designated in
the petition ((oj ecti on No. 6;);

b) whether the votes of the packing shed enpl oyees shoul d be
counted (Chjection No. 7);

c) whether the enpl oyees of Qurtis Gontracting ., shoul d have been
permtted to vote (b ection No. 2);

d) whether the enpl oyees of Jose Ontiveros, Afred Padilla and
Tony Padilla were inproperly permtted to vote ((bjection No. 2).

3. Wether an outcone determnative nunber of eligible voters in two
harvesting crews were di senfranchised and, if so, whether such

di senfranchi senent is proper grounds to set the election aside. In
particular, the Board wll hear evidence relating to:

a) whether the enpl oyees who worked on March 9, 1983 in A fred
Padilla's crewat Valley Vew Ranch and in Tony Padilla s crew at
Tropi cana Ranch were eligible to vote ((hjection No. 8);

b) if the crewnenbers were eligible to vote, whether an out come
determnative nunber of eligible voters were di senfranchi sed as
the result of the Padilla s failure to include those enpl oyees'
names on the eligibility list ((ojection No. 8);

c) if the crewnenbers were eligible to vote, whether the

en]DI oyees who worked on March 9, 1983, in the Padillas' crews at
Val | ey M ew Ranch and at the Tropi cana Ranch ot herw se had notice
of the election ((bjection Nb. 8;);

d) if the Padillas are |abor contractors and their failure to

i nclude the nanes of eligible voters on the eligibility list is

msconduct attributable to the Enpl oyer, whether the outcone

determnative di senfranchi senent of voters as the results of

Enpl oyer msconduct is a proper basis for setting aside the

el ection ((bjection No. 8).

Oh May 10, a conpl aint issued agai nst the above Respondents

alleging certain unl awful conduct. This conplaint was consol idated wth the
hearing on el ection objections. A hearing was hel d before Admnistrative Law

Judge (ALJ) Matthew ol dberg on Novenber 30, 1983 through Decenber 6, 1983 and
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April 23, 1984 through April 27, 1984. The ALJ issued his Decision on both
the el ection objections and unfair |abor practice conplaint allegations on
Qctober 31, 1984. Tinely exceptions to the ALJ's Decision wth supporting
briefs were filed by certain of the Respondents, the General Gounsel and the
UFW Reply briefs were also tinely filed by certain of the Respondents and
the General (ounsel .

Pursuant to section 1146 of the Agricul tural Labor Rel ations
Act (ALRA or Act), the Boardg’/ has del egated its authority in this
natter to a three nenber panel .

The Board has consi dered the Decision of the ALJ in light of the
exceptions and supporting briefs and reply briefs and has deci ded to adopt the
rulings, findings and conclusions of the ALJ wth nodifications and to adopt
hi s recommended O der, wth nodifications.

ELECTI ON CBJECTI ONS
Packi ng Shed Enpl oyees

The evi dence adduced in this matter denonstrates that Sequoi a
Q ange Gonpany and Exeter range Gonpany are two citrus packi ng houses nanaged
by Marvin WIson, Qeah WIson, R chard Pescosolido, and Carl Pescosolido, Jr.
Wl son & WIlson, a partnership, is the nomnal enpl oyer of the packing shed
workers (packers, graders, forklift drivers and | oadi ng dock enpl oyees) and
provi des payrol | services to the packing shed. Badger Farm ng Conpany

(Badger) manages the crops on the trees; that is, naintains

& (hai r per son Janes- Massengal e did not participate in the
consideration of this natter.

11 ARB Nb. 21



the orchards by handling irrigation, pruning, and pest and weed control.
There exists enployee interchange between the packing houses and Badger

oper at i ons.

Further, the parties stipulated that:

A the tine of the filing of the election petition herein, Sequoia

G ange Gonpany, Exeter Orange Gonpany, Sequoi a Enterprises, Badger
Farmng Gonpany, WIson and WIson, Foothill Farns, Tropicana Ranch,
Val l ey M ew Ranch, Sequoi a Dehydrator, DBA Veaver Ranch, Enterprises
Ranch |, Enterprises Ranch Il, North S ope Ranch, Rolling HIIls Ranch,
Ganal Ranch, Gap Ranch, Gounty Line Ranch, Hatt Ranch, Tee Dee Ranch,
JMVRanches, Kern Ranch, al so known as Caneo, Prickett and Prickett
Ranch were affiliated business entities wth conmon of ficers, common
owner shi p, common directors, common nanagenent, and conmon _
supervi sors; shared common prenmises and facilities; provided services
for and nade sal es to each other; engaged i n conmon adverti sing;

I nt er changed per sonnel and equi Bne_nt and hel d thensel ves out to the
public as a single, integrated business enterprise and therefore,
constitute a single, integrated enpl oying entity.

The parties further stipulated that:

During the year fromNovenber 1, 1982 to Gctober 31, 1983, the only
fruit packed by Sequoia Oange Conpany and Exeter O ange Conpany was
grown on the ranches included in the single enpl oyer previously
stipulated to, and was cul tivated by Badger Farmng Conpany wth the
exception of fruit from Gardi kas- Merrynman Ranch and Burch Ranch. The
fruit fromthese ranches represented | ess than three percent of the
total volunme of fruit packed by Sequoi a O ange Conpany and Exeter

QG ange Gonpany during this tine period. Prior to Novenber 1, 1982, a
percentage of fruit packed by Sequoi a Oanﬁe Gonpany and Exeter

G ange Conpany for outside growers was such as to render the packi ng
houses commercial and not subject to the jurisdiction of the ALRB.

The ALJ found that the evi dence described above rendered the
packi ng shed enpl oyees agricul tural enpl oyees and hence eligible voters. He
accordingly directed that the chall enged bal l ots of the packi ng shed enpl oyees

be opened and tal lied.
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V¢ agree.
W have broadly defined "agricultural enployee" to include all

enpl oyees excl uded as agricultural enpl oyees fromthe jurisdiction of the
National Labor Relations Act (NLRY) (29 USC § 140 et seq.). (Napa Valley
M neyards (1977) 3 ALRB Nb. 22, p. 3; see § 1140.4(b) of the Act and 29 USC
8152(3).) An agricultural enployee is defined by the Act as a person engaged
inagriculture. Agriculture is defined as incl udi ng:

... farmng in all of its branches, and, anong other things, includes

the cultivation and tillage of the soil, dairying, the production,

cultivation, grow ng, and harvesting of any agricultural or

horticultural commodities..., the raising of |ivestock, bees,

furbearing animals, or poultry, and any practices (including any

forestry or |unbering operations) perforned by a farner or on a farm

as an incident to or in conjunction wth such farmng operati ons,

i ncl udi ng preparation for narket and delivery to storage or to narket

or tocarriers for transportation to narket.

(Section 1140.4(a) of the Act.) (Enphasis added.)

This definition is taken fromsection 3(f) of the Fair Labor

Sandards Act (FLSA) (29 USC 203(f)). The leading case on this section of the
FLSA (and therefore ALRA and NLRA) is Farners Reservoir and Irrigati on (o.

(FRO v. MConb (1949) 337 US 755 [69 S Q. 1274]. In FRGC a group of

farners fornmed an i ndependent co-op (Go-op) to handle their collective water
needs. The (o-op delivered the water wth its own enpl oyees to the gates of
the nenber-farners' fields and the individual farnmers woul d rel ease the water
as directed. The question before the Suprene Gourt was whether the Go-op's
enpl oyees were engaged in agriculture. The Qourt's analysis noted that the

definition of "argiculture"” had two conponents: those things done directly on
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the farmby the farner, so-called prinmary farmng operations, and those
things done incident to or in conjunction wth the prinary farmng
operations. The Gourt held that the Go-op's enpl oyees were not

agricultural enpl oyees in either sense since the Go-op was not a farner and
since the delivery of water was not work done on the farm |In an aside,
the Gourt stated that packi ng shed workers are engaged in agriculture only
If packing prinarily the produce of their own enpl oyer who is a farner.
(FRC supra, 337 US at 766, fn. 15.)

V¢ have consistently applied the FRCtest to determne when packi ng
shed enpl oyees are agricultural. V¢ have enphasized that the total
circunstances of enpl oynent are relevant to determne whether the enpl oyer is
engaged in agriculture and the packing operation is agricul tural.

Soecifically, we have held that if the packi ng shed operation does not pack a
significant percentage of produce for independent growers, the workers are
engaged in agriculture. (Gow At (1981) 7 ALRB No. 19; Transpl ant Nursery,
Inc. (1979) 5 ALRB No. 49; Carl Joseph Maggi o, Inc. (1976) 2 ALRB No. 9, p.
9.) The NLRB utilizes the sane test. (The Garin Conpany (1964) 148 NLRB 1499
[57 LRRM 1175] [Packi ng 15%of the total vol une for independent growers

rendered t he packi ng shed enpl oyees non-agricul tural]; Epl oyer Menbers of
G ower - Shi pper Vegetabl e Assn. (1977) 230 NLRB 1011, 1016 [96 LRRMI 1054].

[Drivers hauling produce, 90%of which was grown by the enpl oyer, were
agricul tural enpl oyees.])

Nei t her Hodgson v. ldaho Trout Processi ng Gonpany (9th Qr.
1974) 497 F. 2d 58, nor North Wiittier Heights Qtrus

11 ARB Nb. 21 1.



Ass'nv. NLRB (9th dr. 1940) 109 F.2d 76, cited by the UFW dictate a

different result here. In Idaho Trout Processing Gonpany, the court hel d that

enpl oyees of the processing conpany were not agricultural despite the fact
that the processing conpany was forned by three trout farns. The court
enphasi zed the formal separation and division of function between the
processing plant and the farns, finding the situation nore anal ogous to that
inthe FRC case. Here, there is sone interchange of enpl oyees between the
packi nghouse workers and the farm nai nt enance operati ons of Badger Farm ng
Gonpany. Further, .the shed, through its field superintendent, Tony Padill a,
enpl oys seven harvesting crews directly and 97%of the produce packed was

grown by the single enploying entity. North Wittier Heights dtrus Ass'n v.

N.RBis an early (pre-FR O case where the NLRB asserted jurisdiction over a
packi ng house handling citrus for sone 200 citrus fruit growers. The court's
analysis was directed to differentiating "agricultural " operations from
"industrial" operations. The common denom nator was found to be that
"agricultural " operations, neaning snall famly farns, do not cause situations
| eading to strikes and other |abor strife. To the extent this analysis is
nerely a rudinentary formof the presently accepted commercial /agricul tural

distinction, it is inportant to note that in Wittier Heights the packi ng

house was engaged in "industry" because the farner ceased his or her control
upon delivery to the independent commercial operations. In the instant
situation, however, the farner never ceases control nor delivers the fruit to

an i ndependent, cormmerci al operation.
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W accordingly direct the Regional Drector to open
and tally the 165 chal | enged bal | ots cast by packi ng shed enpl oyees and i ssue
a new anended tally of ballots.
Qust om Har vest er/ Labor Cont r act or

The ALJ found Qurtis Gontracting, Inc., Afred Padilla and Jose

(Jesse) ntiveros to be |abor contractors as defined by the Act and Board
precedent. He further found that the failure to notify the Qurtis enpl oyees
was not attributable to the enpl oyer and he recoomended that if the failure of
the 54 Qurtis enpl oyees to vote could affect the outcone of the el ection, the
el ection shoul d be set aside.

V¢ agree wth the ALJ's analysis regarding the | abor contractor
status of the three harvesting entiti esé/ and di smss the el ection objections
regardi ng those enpl oyees. However, we do not, at this tine, decide the
effect on the election of the failure to notify Qurtis Contracti ng enpl oyees.
Rather we direct that, follow ng the i ssuance of a revised tally including the
packi ng shed enpl oyees, the Regional Drector wll in the event that the
remai ni ng 114 chal | enged bal | ots are outcone determnative, pronptly and
expeditiously, issue a Challenged Ballot Report resolving the chal l enges to
all outstanding chall enged bal lots. Uon the issuance of the Regional

Orector's report resolving chal l enges, parties may file exceptions pursuant

il/The URWobj ections to the inclusion of Qurtis Contracting enpl oyees are
nore appropriately directed towards the scope of the bargai ning unit here.
Absent evi dence of the inappropriateness of a bargaining unit including all
agricultural enpl oyees of an enpl oyer, we wll not disturb that bargai ni ng
unit designation. (See, e.g., Exeter Packing (1984) 9 ALRB No. 76.)
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to 8 Gal. Admin. Gode section 20363(b).  Any such exceptions shoul d address
the question of the effect, if any, of inadequate notice to Qurtis Gontracting
enpl oyees, packi ng shed enpl oyees and t hose enpl oyees of Anthony Padilla, Tony
Padi |l a and Jesse Ontiveros, including truck drivers, upon the el ection.
Soecifically, the parties should address the effect of prior decisions hol di ng
that, due to the speed with which ALRB el ections nust be set follow ng the
filing of election petitions, the parties to ALRB el ecti ons nust shoul der sorne
of the responsibility of notifying the eligible (or arguably eligible)

enpl oyees. (See, e.g., Lu-Bte Farns (1976) 2 ALRB No. 49; Sun Wrl d Packing
Gorp. (1978) 4 ALRB No. 23; Leo Gagosian Farns, Inc. (1982) 8 ALRB No. 99; J.
(pberti , Inc. (1984.) 10 ALRB No. 50; Gow Art (1981) 7 ALRB Nb. 32. But see,
Perry Farns, Inc. v. ALRB (1978) 86 Cal . App. 3d 448, 473.) If the 114

remai ni ng chal | enges are not outcone determnative, the parties nay, wthin

five days fromthe i ssuance of the revised tally of ballots, submt briefs to
the Board addressi ng the specific issues enunerated above.

Whfair Labor Practices

Regarding the unfair |abor practices found by the ALJ, we adopt
the rulings, findi ngs,§/ and concl usi ons§/ of the ALJ.

GROER

By authority of section 1160.3 of the Agricul tural Labor

el Respondent has excepted to certain of the credibility findings of the

ALJ. To the exent that an ALJ's credibility resolutions are based on the
deneanor of the wtnesses, we wll not disturb themunless the clear
preponder ance of the rel evant evi dence

(Fns. 5 and 6 cont. on p. 11.)

10.
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Rel ations Act (Act), the Agricultural Labor Rel ations Board (Board) hereby
orders that Respondent, Sequoia CGrange, et al., its officers, agents,
successors, and assigns, shall:

1. Gease and desist from
(Fn. 5 cont.)

denonstrates that they are incorrect. (AdamDairy dba Rancho Dos R 0s
(1978) 4 ALRB No. 24; Sandard Dry Vél | Products (1950) 91 NLRB 544 [ 26
LRRVI 1531].) Qur reviewof the record herein indicates that the ALJ' s
credibility resolutions are supported by the record as a whol e.

o Certain of the stipulated single enpl oyer conponents attenpted to
wthdraw fromtheir earlier stipulation and to object to the representati on of
part of the single enployer entity as representati on of the whol e.

The ALJ found that the stipulations of the parties entered into during the
representational phase carried over into the unfair |abor practice phase and
presunptively establish the facts to which the stipulation applied. He noted
that such stipul ations woul d al so constitute authorized and adoptive
admssions. V¢ agree, and further note Respondent has not shown that _
fundanental fairness or due ﬁr ocess requires the stipulation to be set aside.
In an anal ogous situation, the Galifornia Suprene Gourt recently concl uded
that an attorney coul d not be relieved of the effect of a stipulation as to
certain facts, despite unforeseen collateral effects of those stipulations.
(Smth v. Sate Bar (1985) 38 Cal.3d 525.) The Gourt, after noting the

sal utary purpose of stipulations, stated: "Petitioner has not denonstrated
that he was denied a fair hearing sinply because he voluntarily entered into a
stipul ation w thout know edge of another conplaint which had been filed
against him" (1d. 38 Cal.3d at 532.) In the present natter, objecting
respondents entered into the stipulation wth know edge of the other

proceedi ng pendi ng agai nst them (See, al so, Sangano Wstern, Inc. (1980) 251
NLRB 1597 [105 LRRM 1646],[A | eadnan was found to be the enpl oyer's agent
because in an earlier proceeding the enpl oyer stipulated that the | eadnan was
a supervisor, and the stipulation was found to be an adm ssion agai nst
interest]. But, see, Servomation, Inc. (1978) 235 NLRB 975 [100 LRRV 1192]
[Sipulation that included | eadnen in the rank-and-file bargaining unit did
not foreclose testinony regarding their supervisor status in |ater

pr oceedi ngs. |

Inentering into the stipulations herein, all parties were represented by
counsel , and were aware of the consequences of the stipulation. There is no
show ng that "fundanental concepts of fairness and due process require that
the stipulation be set aside since it is based on a naterial excusabl e m stake
of fact." (Smth v. Sate Bar, supra, 38 CGal.3d at 532.)

11.
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(a) Dscharging, refusing to rehire, or otherw se
discrimnating agai nst, any agricultural enpl oyee for engaging i n uni on
activity or other protected concerted activity.

(b) In any like or related nmanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) dfer tothe follow ng individual s i rmedi at e
and full reinstatenent to their forner or substantially equival ent positions,
W thout prejudice to their seniority or other enpl oynent rights or privil eges:

(1) Tomas Sanchez and the nenbers of his crew who were
wor ki ng on March 6, 1983;

(2) Ranon A sneros;

(3) Josefina 4 sneros;

(4) Rosa d sneros;

(5 Francisco d sneros;

(6) Horentine d sneros;

(7) Roberto d sneros;

(8 HIlario Robledo; and

(9) Genaro Hores and the nenbers of his crew who worked
during the 1982-83 navel orange harvest.

(b) NMake whol e the above-naned i ndi vidual s for
all losses they have suffered as a result of Respondent's unl awful di scharges,
t he makewhol e anmount to be conputed i n accordance wth established Board

precedents, plus interest thereon conputed
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in accordance with our Decision and OQder in Lu-Ete Farns, Inc. (1982) 8 ALRB

Nb. 55.

(c) Preserve and, upon request, nake avail abl e
tothis Board and its agents, for exam nation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary to
a determnation, by the Regional Drector, of the backpay period and the
anount of backpay due under the terns of this Oder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of the O der,
to all agricultural enpl oyees enpl oyed by Respondent at any tine during the
period fromMrch 6, 1983 to March 6, 1984.

(f) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its property, the
period(s) and place(s) of posting to be determned by the Regional DOrector,
and exerci se due care to replace any Noti ce which has been al tered, defaced,
covered, or renoved.

(g0 Arange for a representative of Respondent
or a Board agent to distribute and read the attached Notice, in all
appropriate langauges to all of its agricultural enpl oyees on conpany tinme and
property at tine(s) and place(s) to be determined by the Regional Director.

Fol | owi ng the reading, the

11 AARB No. 21 13.



Board agent shall be given the opportunity, outside the presence of

supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice and their rights under the Act. The Regional D rector
shal | determine a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees to conpensate themfor worktine lost at this
readi ng and the questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: Septenber 17, 1985

JGN P. McCARTHY, Menber

JARE CARR LLQ  Menber

11 ARB Nb. 21 14.



MEMBER KENNLNG Goncurring and D ssenti ng:

| concur in the najority opinion but would find that Respondent,
through its labor contractor Alfred Padilla, discrimnatorily refused to
rehire foremen Gornelio Lopez, Gegorio Gonzal ez and Mguel Sanchez. Through
the sinple ploy of promsing these three forenen rehire and then failing to
recall them Respondent rid itself of three crews contai ning sone of its nost
active uni on supporters.

Fol l owi ng a highly suspi ci ous and apparently uni que
disruption in the nornal |evel of Respondent's harvesting operation which
resulted in the layoff of these three forenen, Padilla testified that he told
all three forenen, consistent wth his past practice follow ng | ayoffs, that

he woul d recall them and
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their crews in Novenber.Y He did not do so.

Further, the ALJ found that Foreman Genaro H ores was deserving of
protection fromPadilla s discrimnation partially by reason of his seniority.
Yet Lopez, Sanchez and Gonzal ez were senior to forenmen hired by Padilla to
replace them Fnally, the record contains unrebutted testinony from Lopez
(elicited by Respondent’'s attorney on cross-exanmnation) that when Lopez
subsequent | y sought non-supervi sory work fromPadilla, Padilla denied hi mwork
because of his union activity.

Accordingly, | would reverse the ALJ and order Respondent to
reinstate and nake whol e forenen Gornelio Lopez, Gegari o Gnzal ez, and M guel
Sanchez and their crews.

Dated: Septenber 17, 1985

PATR CK W HENNLNG  Menber

v Padilla testified that he promsed Lopez, "nmaybe we woul d call hi mback
in Novenber." Padilla was an otherw se untrustworthy wtness in the ALJ' s
opinion. See p. 29, n. 43 of the ALJ's Decision where the ALJ states:

Afred Padilla s testinony was rife wth such inconsi stenci es and
shifts, indicating a decided | ack of candor. Qher exanples wl|

appear below As such, | amconstrained not to credit his
testinony where it conflicts wth that of other w tnesses.

Here, however, the ALJ inexplicably credits Padilla s version of the
promsed recall over that of the three forenen.
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NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano Regional G fice, the
General (ounsel of the Agricultural Labor Relations Board (ALRB or Board)

i ssued a conpl ai nt which alleged that we, Sequoia O ange Conpany, et al., had
vioated the law After a hearing at which each side had an opportunity to
present evidence, the Board found that we did violate the | aw by di schargi ng
and/or refusing to rehire Tomas Sanchez and his crew, Ranon d sheros, Josefina
d sneros, Rosa O sneros, Francisco dsneros, Horentino dsneros, Roberto

A sneros, Hlario Robledo, and Genaro Hores and the nenbers of his crew
because of their protected concerted activities and/or their support for the
Lhited FarmVWrkers of Averica, AFL-AQ O (U”Y. The Board has told us to post
and publish this Notice. V¢ wll do what the Board has ordered us to do.

V¢ al so want to tell ?/ou that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in Galifornia these rights:

To organi ze yoursel ves;

To form join, or hel p unions;

To vote in a secret ballot election to deci de whet her you want a uni on
to represent you; _ o

To bargain w th your enpl oyer about your wages and wor ki ng condi ti ons
tﬂro%gh S uni on chosen by a najority of the enpl oyees and certified by
t he Board;

5. To act together wth other workers to hel p and protect one another; and
6. To decide not to do any of these things.

A~ wbhpE

Because it is true that you have these rights, we promse that:

VEE WLL NOT discharge or refuse to rehire or otherw se discrimnate agai nst
an?; enpl oyee because he or she has dJ oi ned or supported the UFWor any ot her
| abor organi zati on or has exercised any other rights descri bed above.

VE WLL reinstate the peolal e naned above to their forner or substantially
equi val ent jobs and we will reinburse themfor all |osses of pay and ot her
econom c | osses they have sustained as a result of our discrimnatory acts
agai nst them plus interest.

Cat ed: SEQUOA (RANE Q, et al.

By:
(Represent at1 ve) (TrtlTe)

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 627 Main Sreet, Delano Galifornia 93215. The tel ephone
nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

11 AARB No. 21 DO NOI REMOVE CR MUTT LATE
17.



CASE SUMVARY

SEQUO A CRANE, O, et al . Case Nos. 83-RG4-D et al.
(UAWY 11 AARB No. 21
AL DEA S ON

h March 14, 1983, the U”Wpetitioned for an el ection anmong all the
agricultural enployees of tw citrus packi ng houses, Sequoi a O ange Conpany
and Exeter Orange Gonpany. The petition was anended to include all the

growers who pack into the two packi ng houses as well. An election was hel d on
March 22 with the followng result:

UFW 198

No Uhi on 74

Chal l enged Bal l ots 279

\oi d 8

Total 559

Certain el ection objections were filed and consolidated wth certain unfair
| abor practices which were charged agai nst the packi ng houses and ot hers.

The parties stipulated that the packing houses, the ranches which packed into
t he packi ng houses, the conpany which naintained the citrus groves and the
part nershi p whi ch supplied the payroll services as well as a | abor contractor,
nmani fested nearly all the indicia of a single enployer. The parties further
stipulated that the packing houses, during the relevant tines, packed citrus
grown on ranches formng part of the single enpl oyer (except for |ess than
three percent).

The ALJ found that the _enr)l oyees of the packing shed were agricul tural
enpl oyees and hence entitled to vote. He accordingly recormended that the 165
chal | enged bal | ots cast by those enpl oyees be tallied.

The ALJ found that three harvesting organi zati ons enpl oyed by the packi ng
sheds were | abor contractors under the Act and that the enpl oyees of those
harvesters were therefore eligible voters in the above el ection. He found
that one harvester did not receive notice of the el ection because the Regi onal
Drector determned that she was a customharvester. He ordered that shoul d
the 54 di senfranchi sed eligible voters prove outcone determnative, that this
el ection be set aside. The ALJ further ruled that certain enpl oyees of the
ot her harvesters who did not receive notice of the election, did not receive
notice due to the failure of the enployer to submt their nanes on an
elighbility list. He accordingly recomended that the di senfranchi senent of
these voters not be considered in the resol ution of this el ection.

Turning to the WP charges, the ALJ found that a forenan for

18.



the |abor contractor enployed by the sheds was di scharged for requesting

hi gher wages for his crew The ALJ determned that the foreman was entitled
to assert the protections of the Act, protections generally denied

supervi sors, because the crew nenbers' tenure was expressly conditioned on the
continued enpl oynent of the foreman. The ALJ found that the forenan had been
fired as a nethod of retaliating against the crewfor their protected

?ctiviti es. Hereected the defense that the forenan had actual |y been fired
or cause.

The ALJ found that a group of enpl oyees of another crew had been unl awful |y
denied rehire foll ow ng a one-day work stoppage to request hi gher wages. The
ALJ found that the enr)l oyees had not been replaced foll ow ng their stoppage
and had uncondi tional | y requested reenpl oynment .

The ALJ further found that three other forenen had been lawfully laid of f
followng a reduction in harvesting operations. The ALJ ruled that the three
forenen had failed to request their jobs back followng the resunption of full
operations. A the tine enpl oynent was requested, the three had been

repl aced. He, however, did find that a fourth forenan, follow ng an excused
absence, was unlawfully refused rehire despite his tinely request for

rei nst at enent .

BOARD DEAQ S ON

The Board adopted the ALJ's ruli ngs regarding the | abor contractors and
packi ng shed workers. The Board however reserved ruling on the

di senfranchi sed voters Bendi ng further briefing. The Board directed that all
out standi ng chal  enged bal | ots that may be outcone determnative be resol ved
and in any further briefing, the parties address the obligation of the
participants to ALRB elections to notify voters thensel ves.

Regarding the WP findings of the ALJ, the Board adopted his rulings,
findings and concl usi ons and i ssued his recomrmended order.

D SSENTI NG CPI N ON

Menber Henni ng di ssented regarding the three forenen who allegedly failed to
request enpl oynent followng layoff. He would find that the enpl oyer prom sed
torecall the three forenen and by failing to do so, rid itself of the three
nost active union crews in its operations. Mnber Henning dissented to the
failure to order that the three forenen and their crews be offered

rei nstat enent and back pay.

* * *

This Case Sunmmary is furnished for infornation only and is not an official
statement of the case, or of the ALRB.

* * *

11 AARB No. 21 19.



STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of: Gase Nbs. 83-RG 4-D

83-RG4-1-D
SEQUO A GRANE, O, BXETER GRANGE QQ, 83-C=49-D
SEQUO A ENTERPR SES CARL A PESCCBALI DQ 83-C&=50-D
JR, MRMNL WLSON GAEAHH WLSN 83-C&53-D
LI NDA PESCOBCLI DO WLLI AV PESCOBALI DO 83- & 56-D

WLLIAML. MARTINII, RCHARD B. VI ND
BADGER FARM NG GOMPANY, WLSON & WLSON
R GHARD J. PESCCBALI DQ and DOES A-K
doi ng busi ness as FOOTH LL FAR\S,
TROPI CANA RANCH  VALLEY M EWRANCH
SEQUO A DEHYDRATAR VEFAVER ENTERPR SE |,
ENTERPR SE |1, NORTH SLCPE RANCH

ROLLI NG H LLS RANCH CAP RANCH QONTY
LINE RANCH H ATT RANCH TEE DEE RANCH
JMVRANCH KERY CAMEO RANCH PR CKETT
RANCH BURCH RANCH MADERA 240 RANCH
MERRYMAN RANCH  G80 RANCH  and  PANOCHE
RANCH a single agricultural enpl oyer,

Respondent / Enpl oyer,
and

WN TED FARMWIRKERS OF AMBR CA, AFL-A Q
Petitioner/Charging Party.

N e e N N e e N N N e N N N N N N N N N N N N N N N N N

Appear ances :
Nancy Branberg, Esq., for the General Counsel

Ned Dunphy,
for the Lhited FarmVWrkers of Awerica, AHL-AQ O
Charging Party

Keith Hunsaker,
Seyfarth, Shaw Fairweat her & Geral dson

for Certai n Respondents =

Littler, Mendel son, Fastgf & Ti chy 4
for Certai n Respondents =

Before: Matthew Gol dberg
Admni strati ve Law Judge

CEQ S ON GF THE ADM N STRATI VE LAWJWDEE

Foot not es contai ned on fol | ow ng page.



1. M. Hinsaker's firmrepresented, at one point, Sequoia O ange
Qonpany, Sequoi a Enterprises, Mirvin Wlson, Qeah WIlson, WIson & WI son,
Sequoi a Dehydrat or/ Véaver Ranch, Enterprises Ranch I, Rolling HIls Ranch,
Gar di kas- Merryrman Ranch, CGanal Ranch, JMNVRanch, Burch Ranch, Mdera 240
Ranch, Merryman Ranch, Gso Ranch, and Panoche Ranch. M. Hunsaker and his
firmw thdrew fromrepresenting these particular entities at the unfair |abor
practice st aﬁe of the proceedings. The principals of certain of these ranches
mai ntai ned that M. Hunsaker could not continue to represent themdue to a
"conflict of interest," but neglected to el aborate or explain exact!|y what
conflict nay or may not have exi sted above. The effect of the wthdrawnal of
M. Hunsaker's firmis discussed bel ow

2. A various tines, the follow ng individual s associated wth that
law firm represented certain of the enployer/respondents: Robert GCarrol;
Robert Drake; and Spencer H pp.

3. The lawfirmspecifical ly represented
enpl oyer/respondents Carl A Pescosolido, Jr., Linda A Pescosolido, WIIliam
L. Mrtinll, Rchard B. Mnd, Rchard J. Pescosolido, Badger Farmng Gonpany,
Foot hil | Farns, Tropi cana Ranch, Valley M ew Ranches, Enterprise Ranch II,
North S oEe Ranch, Cap Ranch, Qounty Line Ranch, Hatt Ranch, Tee Dee Ranch,
Kern Ranch, Caneo Ranch and Prickett Ranch.



. STATEMENT GF THE CASE

Oh March 14, 1983,5/ the United FarmVWrkers of Anerica,

AFL-AQ O (hereafter referred to as "the Lhion"), filed a Petition for
Certification in case nunber 83-RG4-Din order that a representation el ection
be held in a unit then defined as the "citrus agricul tural enpl oyees" of
Sequoi a O ange/ Exeter Orange and Sequoi a Enterprises in the Sate of
CGalifornia. nh March 16 this petition was anended so that the unit
description read "all agricultural enpl oyees of Sequoia O ange (o./Exeter
Qange ./ Sequoia Enterprises and all growers who pack in to Sequoi a O ange
(., Exeter GQange (., and Sequoi a Enterprises, including Qeah WI son,
Marvin WIson, WIson & Wlson, Carl Pescosolido and Linda Pescosol i do,
Sequoi a Ranch, and R chard Pescosolido in the Sate of Galifornia.”

The Response to the Petition, filed on March 18 on behal f of the unit

conponents listed in the af orenenti oned anended petition, o cont ended, inter

alia, that the unit description was defective, and that the enpl oyer(s)
utilized four "customharvesters" to pick the fruit which was packed and

shipped at the Terra Bella and Exeter, Californi a§/ packi ng sheds.

4. Al dates refer to 1983 unl ess ot herw se not ed.

_ 5. The Response al so noted that "there is no entity known as
Sequoi a Ranch. ™

_ 6. Sequoi a Oange Gonpany is the nane of the entity
conpri sed of the packing shed | ocated in Exeter, Galifornia. Exeter O ange
Gonpany is the name of the packing shed located in Terra Bella, California.



A Notice and Drection of Hection was issued, ordering that a
representation el ection be held on March 22 anong the workers in the unit
described as follows: "AIl agricultural enpl oyees of Sequoi a O ange
./ Exeter Gange ./ Sequoi a Enterprises and all growers who pack into
Sequoi a O ange (., Exeter OQange (., and Sequoi a Enterprises, including
Q eah WIson, Marvin WIson, WIson & WIson, Carl Pescosolido and Li nda
Pescosol i do, Sequoi a Ranch, and R chard Pescosolido in the Sate of

Gilifornia." The Tally of Ballots issued after the el ecti on showed the
fol | ow ng:
1. \otes cast for:

UFW 198
No Uhi on 74

2. Nunber of unresol ved
chal | enged bal | ot s 114

3. Total nunber of all ballots
i ncl udi ng unresol ved

chal l enged bal | ot s 386
Nunber of void ballots: 8
Total nunber of voters: 394
Nunber of nanes on list: 596

In addition, a total of 135 (one hundred thirty-five) packing shed
enpl oyeesz/ cast chal | enged bal | ot s whi ch were not included in the official

Tal ly.
The "enpl oyer (S) 8 naned on the anended petition duly

7. Adiscrepancy, discussed infra, arose between this figure and
that submtted by stipulation of the parties.

8. The description of the actual "enployer” wth which this
proceedi ng is concerned is set forth bel ow



filed (hjections to the Gonduct of the Hection. These objections
event ual | ygl ripened into the foll ow ng i ssues whi ch the Executive
Secretary, on Septenber 19, set for the instant heari ng:

1. Wether the petition inproperly designated the enpl oyer or
enpl oying entities and, if so, whether such inproper designation is grounds to
set the election aside. In particular, the Board will hear evidence relating
to:

a) whether Jose Ontiveros and/or A fred Padilla and/ or Tony
Padilla and/or Qurtis Gontracting (o. are |labor contractors or custom
harvesters ((pbjection No. 1);

b) whether the petition inproperly attenpts to create a multi-
enpl oyer bargai ning unit (Cojection No. 5).@/

2. Wether the scope of the bargaining unit was inproperly
designated and, if so, whether such inproper designation is grounds to set the
election aside. In particular, the Board will hear evidence relating to:

a) whether an outcore determ native nunber of
I ndi vi dual s were enpl oyed by persons or entities not designated in the
petition (Cbjection No. 6);

b) whether the votes of the packi ng shed enpl oyees shoul d be
counted (Chjection No. 7);

9. The objections ultinately set for hearing contai ned anendnents
tothe initial Executive Secretary's Notice of Cbjections Set for Hearing
i ssued June 9.

10. This obj ection was rendered noot by the parties' stipul ation
that the varying entities invol ved herein conprised a single, integrated
enploying unit. Hence, it wll not be considered.



c) whether the enpl oyees of Qurtis Gontracting G. shoul d
have been permtted to vote ((bjection No. 2);

d) whet her the enpl oyees of Jose Ontiveros, Aflred Padilla
and Tony Padilla were inproperly permtted to vote ((bjection No. 2).

3. Wether an outcone determnative nunber of eligible voters in
two harvesting crews were disenfranchised and, if so, Wiether such
di senfranchi senent is proper grounds to set the election aside. In
particular, the Board will hear evidence relating to:

a) whether the enpl oyees who worked on March 9, 1983 in A fred
Padilla' s crewat Valley iew Ranch and in Tony Padilla s crew at Tropi cana
Ranch were eligible to vote ((bjection No. 8);

b) if the crew nenbers were eligible to vote, whether an out cone
determnative nunmber of eligible voters were disenfranchised as the result of
the Padillas® failure to include those enpl oyees' nanes on the eligibility |ist
(oj ection No. 8);

c) if the crew nenbers were eligible to vote, whether the
enpl oyees who worked on March 9, 1983 in the Padillas' crews at Valley M ew
Ranch and at Tropi cana Ranch ot herw se had notice of the el ection ((bjection
no. 8);

d if the Padillas are | abor contractors and their failure to
i nclude the nanes of eligible voters on the eligibility list is msconduct
attributable to the Enpl oyer, whether the outcone determnative

di senfranchi senent of voters as the result of Enpl oyer

_ 11. The parties stipulated (see infra) that these workers did not
recei ve notice of the el ection.



msconduct is a proper basis for setting aside the el ection ((bjection
Nb. 8).

In the neantine, commencing March 25, the Lhion filed a

series of unfair |abor practices involving the enpl oyer.1—2/ The

dates that the charges were filed and when they were served on respondent

are as foll ons:

Char ge Nunber Date Fled and Served
83-C&49-D March 25
83- & 50-D March 25
83-CE53-D March 29
83- CE 56-D April 08

The charges al | eged various violations of sections 1153(a) and (c) of the Act.
The General (ounsel caused to be issued, on My 10, 1983, the initial
conpl ai nt enconpassi ng sone of the natters noted on the af orenenti oned
charges. The enpl oyer subsequently filed a tinely answer to this conplaint,
essentially denying the coomssion of any unfair |abor practi ces.
Fol I owi ng a series of anendnents and notices of
consolidation with the af orenenti oned el ection objections, a "Fourth Arended

13/

(onsol i dated Gonpl ai nt" was i ssued on Decenber 2.=— That conpl aint al |l eged

that the enpl oyer/respondent coomtted the

12.  The charges variously naned the "enpl oyer" as Sequoi a O ange
./ Exeter Orange or Sequoi a Orange (o./Exeter O ange/ Sequoi a Enterprises. As
hereinafter referred to, the enpl oyer shall nean the "single, integrated
busi ness enterprise" conprised of the various conponents l[isted in Sipulation
1 of the parties, infra. This enployer wll also be referred to bel ow at
various tines, as "Sequoi a, " "respondent," the "conpany," the "shed," the
"packi ng sheds," or the "packi ng houses."

13. Al charges, pleadings and notices of hearing were duly
served on respondent .



follow ng unfair |abor practices:
1. O or about March 6, 1983, Respondents, through | abor contractors
Tony Padilla, discharged the crew of Tomas Sanchez because the crew through

Tomas Sanchez, requested an increase in the piece-rate wage. 4

2. Snce on or about March 23, 1983, and continui ng thereafter,
Respondents, through their agents, including but not limted to Tony and
Afred Padilla, have discrimnated agai nst the nenbers of the crews of crew
bosses G egori o Gnzal ez, Gornelio Lopez, Mguel Sanchez, and Genaro H ores by
reduci ng the nunber of bins of citrus to be picked per day, even though nore
work was available. Said work reduction occurred because of the union support
of these enployees and in retaliation for the UFWs apparent el ection victory
of March 22, 1983.

3. nor about April 7, 1983, Respondents, through their agents,
including Tony and Aifred Padilla, discharged all agricultural enployees in
the crews of Gegorio Gnzal es, Gornelio Lopez, and M guel Sanchez because of
their union activity and support, and in retaliation for the UPWs appar ent
el ection victory.

4. n or about August 29, 1983, and continuing thereafter,
Respondents, through their agent Alfred Padilla, failed and refused to recall
forenen Mguel Sanchez, Gornelio Lopez, Gegorio Gnzal ez, and Genaro H ores
and nenbers of their crews, even though work was available. Prior to August
29, 1983, Respondents had recall ed agricul tural enpl oyees by neans of

recal ling the forenan for whom

_ 14. The conpl aint was subsequent|y anended at the hearing to
I ncl ude Tonas Sanchez as a di scri m nat ee.



t he enpl oyees had worked. Respondent's failure and refusal to recall forenen
Sanchez, Lopez, Gonzal ez, and Hores was done with the intent, and had the
effect, of avoiding the recall of agricultural enpl oyees because of their
union activities and support.

5. On or about March 16, 1983, Respondents, through their agents,
i ncl udi ng Napol eon Vasquez, di scharged nenbers of Vasquez' crews, including
all seven nenbers of the dsneros famly (Franci sco d sneros, Ranon d sneros,
Josefina dsneros, Horentine dsneros, Rosa dsneros, Elari 01—5/ Robl edo,
Roberto d sneros) because of their participation in a work stoppage in support
of araise in the piece-rate wage.

6. On or about March 19, 1983, Respondents, through agent Napol eon
Vasquez, refused to rehire the dsneros famly even though they
unconditional |y offered to return to work and work was avail abl e.

Begi nni ng Novenber 30, a consolidated hearing was hel d before ne in
Misalia, Glifornia e parties appeared, or were permtted to appear,

through their respective represent ativesl—7/ and

15. This worker's nane is actually Hlario Robl edo.

16. The representation phase of the case was heard between Novenber
30 and Decenber 6. As detailed below a tentative settlenent agreenent,
reached as that phase of the case began, was ultinately rejected by the Board.
The unfair |abor practice phase of the case commenced on April 23, 1984, and
proceeded up to and including the follow ng Friday, or April 29, 1984.

17. As noted above, M. Hinsaker and his firm counsel for certain
r espondent s, V\ithdrewfromrggr esenting these respondents prior to the
comnmencenent of the unfair |abor practice phase of the case. M. Hinsaker had
been principally in charge of the presentati on of the enpl oyer's proof in the
representat1 on phase of the case. The Littler, Mndel son firmoversaw the
presentation of proof in the unfair |abor practice phase.



were given full opportunity to present testinonial and docunentary evi dence,
to examne and cross-examne wtnesses, and to submt oral argunents and
briefs in support of their respective positions.

Based upon the entire record of the case, including ny
observati ons of the deneanor of each wtness as he/ she testified,
and having read and considered the briefs submtted foll ow ng the
cl ose of each phase of the hearing, 18 | nake the fol |l ow ng:

1. HNJINS G- FACT

A Jurisdiction

1. Respondent is and was, at all tines naterial, an

agricultural enployer wthin the neani ng of section 1140. 4(c) of the Act.l—gl

2. The Lhionis and was, at all tines naterial, a | abor

organi zation wthin the neaning of section 1140.4(f) of the Act.@/

18. The Seyfarth firmwas responsible for briefing the najor portion
of the represenation issues, although the Littler, Mendel son firmdid submt
witten argunent on one aspect of the representation case. The latter firm
al so submtted a brief treating the unfair |abor practice i ssues.

_ ~19. This finding is based on the totality of proof, including the
stipulations of the parties hereinafter set forth, submtted during the course
of both phases of the hearing.

_ 20. Admnistrative notice is taken of the multitude of Board cases
wherein the Uhion was found to be a | abor organization.

-10-



B. The Representation Phase

1. Sipulations of the Parties 2

The stipul ations are as fol | ows:

1. A thetine of the filing of the el ection petition herein,
Sequoi a O ange Conpany, Exeter Qrange Conpany, Sequoi a Enterpri ses,
Badger Farmng Gonpany, WIson & WIson, Foothill Farns, Tropi cana
Ranch, Valley M ew Ranch, Sequoi a Dehydrator d/ b/a Veaver Ranch,
Enterprises Ranch |, Enterprises Ranch Il, North S ope Ranch, Rolling
Hlls Ranch, Ganal Ranch, Cap Ranch, Gounty Line Ranch, Hatt Ranch,
Tee Dee Ranch, JMWRanches, Kern Ranch (al so known as Caneo), Merrynan
Ranch, o Ranch, Madera 240 Ranch, Panoche Ranch, Prickett and
Prickett Ranch (sic) were affiliated business entities wth common
of fi cers, common owner ship, common directors, common nanagenent, and
common supervi sors; provided services for and nade sal es to each ot her;
engaged i n common adverti sing; interchanged personnel and equi pnent ;
and hel d thensel ves out to the public as a single intergrated busi ness
enterprige and therefore, constituted a single intergrated enpl oying
entity. =

21. The parties entered the stipul ations bel ow fol |l ow ng the
announcenent, on the first day of the consolidated hearing, that a tentative
settlenent had been reached in the unfair |abor practice aspect of this case.
The settlenent agreenent itself, through various processes and appeal s,
eventual |y was placed before the Board for approval. The agreenent was
rejected by the Board and the unfair |abor practice nmatters reset for hearing.
In the neantine, the representation aspect of this matter proceeded apace.

Fol | ow ng the announcement of the tentative settlement agreenent, counsel for
the General Gounsel voluntarily absented hersel f fromthe proceedi ngs.

Nevert hel ess, since the settlenent agreenent was still tentative, the |ack of
her presence did not serve to detract fromor mnimze the inpact of ang
probative evidence, including stipulations, which were entered i n her absence.

22. In the unfair |abor practice conplaint, General Counsel alleged
as part of the nmatters to be proven that the foregoi ng busi ness entities,
ranches, etc., constituted a single enploying entity. The stipulation entered
during the representation phase of the case operates in the nature of a
presunpti on whi ch establ i shes a basic fact in General Gounsel 's case and
affects the burden of proof and produci ng evi dence thereon. (See BEvid. Code
section 604; Jefferson, Evidence Benchbook, 2d Ed., section 46.2, pp. 1686 and
1687 (1982).) The statenents woul d al so constitute authorized adm ssi ons
under Evi dence Gode section 1222.

(Foot note conti nued------ )

-11-



2.  Sequoia Oange Gonpany is a California corporation L\/\hose]
sharehol ders and nanagers are Carl A Pescosolido, Jr., Qeah H
Wl son, and Mrvin L. WIlson, and that it ows and operates the citrus
packi ng house | ocated at Exeter, Galifornia.

3. Exeter Oange Gonpany is a Galifornia corporation, that its
owers and nmanagers are Carl A Pescosolido, Jr., Qeah H WIson, and
Marvin L. Wlson, and that it |eases and ogerat es a citrus packing
house located in Terra Bella, Glifornia. z

4, Badger Farming Gonpany is a California corporation, that its
sharehol ders are the owners of the ranches included wthin the single
intergrated enpl oying entity [noted above] that we've al ready
stipulated to (sic), and that Badger provides farmng services such as
irrirgation, pruning, pest control and weed control to these ranches.

5. Sequoia Enterprises is a Galifornia corporation. . . . [l]ts
shar ehol ders and nanagers are Carl A Pescosolido, Jr., Qeah H WIson
and Mrvin L. Wlson, and that Sequoia Enterprises narkets the fruit
packed by Sequoi a Orange CGonpany and Exeter O ange Conpany.

(Footnote 22 continued------ )

Further, pursuant to the procedure established for the hearing, and
as noted infra, only one enpl oyer counsel at a particular tine, generall ?/
woul d be permtted to voice objections, submt notions, or engage i n col | oquy
wth either the representative for the Uhited FarmVWrkers or the counsel for
the General (Qounsel. An exception to this ﬂr actice woul d be nade in the event
that counsel were able to denonstrate to the ALJ where their particul ar
clients' interests diverged. In that event, objections, etc., fromdifferent
counsel woul d be permtted. Wen M. Hunsaker verbalized this stipul ation
regarding the single enploying entity, M. Carrol and M. Drake were present
inthe hearing room and despite |later representations during the unfair | abor
practice case that there was a conflict between the interests represented by
M. Hunsaker and those represented by M. Carrol, neither M. Carrol nor M.
Drake voi ced any objections or attached any qualifications to the wording of
the stipul ation as presented by M. Hinsaker. Qonsequent | %/ the stipulation
woul d operate not only as an authorized adm ssion on behal f of those parties
r epr _esent1 Sglby M. Garrol but al so an adoptive adm ssion under Evi dence Code
section :

23. The property, is actually owed by an entity entitled "S QM
Conpany, " a general partnership in which Qeah WIson, Marvin Wlson, and Garl
Pescosol i do are partners.

-12-



6. WIlson Se WIson is a general partnership between Q eah H
Wl son and Marvin L. Wlson and that it provides certain payroll _
services wth respect to enpl oyees performng work on behal f of Sequoi a
G ange Gonpany, Exeter O ange Conpany, Badger Farmng Conpany and
Sequoi a Enterpri ses.

As and for clarification of this particular stipulation, M. Hinsaker
further added that WIson and WI son provides payrol| services, i.e., "keeps
track of the earnings and hours of the enpl oyees and i ssues checks and takes
care of the enpl oyer payrol| taxes and insurance contributions and generally
provi des the kinds of services that woul d be provi ded by an outside payroll
conpany. n 24/ Additional clarification regarding Badger Farmng was

al so provided by M. Hunsaker, who stated that "the shares of Badger

Far m ng Corrpany stock are held by the individuals who are the owners of those
sane ranches V\hl ch are contained wthin the single integrated enpl oyi ng

entity.

_ 24. As wll later be discussed, Wlson and WIlson is actually the
nomknal enpl oyer of the packi ng shed, farmng conpany, and Sequoi a Enterprises
wor ker s.

25. That M. Hunsaker voiced stipulations affecting those entities
whi ch theoreti cal I?/ he did not represent denonstrates that he was authorized
to make such stipulations, which, in effect, constituted admssions. As
previously noted, M. Hunsaker al so was in charge of the presentation, on
behal f of all the named enpl oyer/respondents, of the enpl oyer's proof in the
representation phase. M. Carrol represented all the conponents of the single
integrated enpl oying entity in negotiations for a proposed settl enent of the
unfair | abor practice aspect of the case.

dven the stipulation regarding singl e enpl oyer status, it was agreed
that al though M. Ca_rrol mght represent certain distinct entities within the
singl e enpl oying entity, the questions posed during the course of the
representati on phase o "the heari ng were to be voi ced by M. Hunsaker.
Hunsaker in fact conceded, albeit reluctantly, that he and M. Carrol woul d be
regarded, for the purposes of examnation of wtnesses, as co-counsel .
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7. The capital investnent in the land, buildings, equipnent,
etc., of the single integrated enploying entity is substantially
greater than the aggregate capital investnent of the various harvesting
entities.=—

26. This stipulation was entered at a |ater point during the course
of the hearing, but is presented here for the sake of cohesion.
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Additional |y, the enpl oyer and the Uhion submtted the fol | ow ng
stipul ati ons concerning the conposition of the bargaining unit:

1. During the payroll eligibility period, 29 enpl oyees in the
crew of foreman Jesus Moran, working under Tony Padilla, picked oranges
for one day at the enpl oyer's Tropi cana Ranch. The nanes of these
enpl oyees were left off the eligibility Iist supplied by M. Tony
Padilla' s attorney, Howard Sagaser, because M. Padilla overl ooked the
fact that the crew had worked at that |ocation since the crew nornal |y
works for the Earlibest packing house. None of these workers were
notified by the Board of the election and none of themvoted.

2. (ne hundred sixteen (116) enpl oyees on the
eligibility list were worki ng under Jose Onti veros.

3. nhe hundred fifty-eight (158) enpl oyees on the eligibility
list were working under Alfred Padilla.

4. During the eligibility payroll period,
approxi nat el y 200 enpl oyees packed fruit for Sequoia O ange Conpany and
Exeter Oange Conpany. Prior to the el ection, the Regional D rector
deci ded that these enpl oyees were ineli g! ble to vote because they were
not agricultural enpl oyees. The Board did not notify these workers of
the election. ne hundred sixty-five (165)27/ of these workers voted
chal l enged bal | ots. However, these chal |l enges were not reflected on
the official Tally of Ballots.

5 During the eligibility payrol | period, fifty-four (54)
enpl oyees worki ng under June Qurtis picked fruit on Madera 240 Ranch.
These enpl oyees were not notified of the el ection and did not vote. 28/

6. The enpl oyees in the crew of Teodoro Barajas worki ng under
A fredo Padilla, whose nanes were not included on the eligibility
list by M. Padilla as he testified, were not notified of the
el ection by the Board and none of them vot ed.

27. Despite the stipulation, the challenge list contains only the
nanes of 135 shed workers.

28. Enployer's Exhibit I, aletter fromJune Qurtis, notes in

addition that fifty enpl oyees worked on Madera 240 Ranch on March 10. The
eligibility period was between March 3 and March 9.
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7. FomNovenber 1, 1982, to Cctober 31, 1983, the only fruit packed by
Sequoi a O ange Conpany and Exeter Qrange Conpany was grown on the ranches
incl uded in the singl e enpl oyer previously stipulated to, and was cul tivated
by Badger Farmng Conpany, wth the exception of fruit from Gardi kas- Merrynan
Ranch and Burch Ranch. The fruit fromthese ranches represented | ess than 3%
of the total volune of fruit packed by Sequoi a O ange Conpany and Exeter
Gange Gonpany during this tine period. Prior to Novenber 1, 1982, the
percentage of fruit packed by Sequoi a Orange Conpany and Exeter O ange Conpany
for outside growers was such as to render the packi ng houses commercial and
not subject to the jurisdiction of the ALRB

8. The only crews or the only enpl oyees picking citrus that was packed
at Sequoi a O ange Gonpany and Exeter Qrange Conpany in the 1982-83 pi cki ng
_sfeasoga\é\elrle those crews of June Qurtis, fredo Padilla, Jose Ontiveros, and

ony illa.

9. Tony Padilla is the field superintendent for Sequoi a O ange Conpany
and Exeter Oange Conpany and al so supplies crews to the Sequoi a and Exeter
packi ng houses and two ot her packi ng houses, and that for the purposes of this
proceeding there is no contention on the part of the single enployer entity
that he is anything other than a | abor contractor in his capacity as supplier
of these crews.

10. Each individual ranch named in the stipul ation regarding the single
enpl oying entity has its own separate checking account that 1t is adm nistered
at 150 Wst Pine Street, Exeter, Galifornia. By way of exanple, A fredo
dPadl Ila gets paid per ranch for the anount of picking and hauling that he

oes.

11. Regarding the inclusion or exclusion of enployees working for A fred
or Tony Padilla, or Jose Ontiveros, the enpl oyer naintai ned that the | egal
representative of the packing sheds, M. Hinsaker, upon receipt of the
rel evant subpoenaes requesting information regarding the enpl oyees eligible to
vote in the representation el ection, forwarded the subpoenaes and the request
to M. Howard Sagaser, the legal representative of these three | abor
suppliers. M. Hinsaker stated in the forwarding tel egramthat Sequoi a O ange
Conpany itself did not possess the relevant infornation. M. Sagaser, on
behal f of A fredo and Tony Padilla and Jose Ontiveros, supplied the Board wth
the various eligibility Iists. In his cover letter to the Board, M. Sagaser
stated that the respective lists set forth "all the enpl oyees" enpl oyed by
either Afred or Tony Padilla or Jose Ontiveros, "to pick citrus whi ch was.
packed by Sequoi a Orange and/or Exeter Qange." M. Hiunsaker nai ntained that
any exclusions fromthe list were not the
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result of "enployer msconduct,” and that the actions of the purported

enpl oyer were undertaken in good faith. The parties al so stipulated that the
lists furnished by Sagaser did not include the nanes of the truck drivers
enpl oyed by Alfred Padilla or Jose Ontiveros who work in Sequoi a-rel at ed

oper at i ons.

e T T e e

~ N~~~
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2. The Ewpl oyer's BEvi dence

a. The Testinony of June Qurtis

June Marie Qurtis is the secretary/treasurer of Qurtis Gontracting
Gonpany, | ncorporated, whose offices are in Herndon, California, which is on
the north side of the Fresno county line. The contracting conpany provides
pi cking and haul ing services to a variety of agricultural entities, including
two of the ranches included wthin the single enpl oyi ng enterprise herein.
These two ranches are denom nated as Panoche Ranch and Madera 240 Ranch.
Madera 240 Ranch is located 16 mles north of the Fresno county |ine,
appr oxi nat el y, whereas Panoche is about 25 mles east of H rebaugh.
Additional ly, the Madera Ranch is approxi nately 60 mles fromthe Exeter
packi ng shed and about 90 mles fromthe Terra Bella packing shed. Fromthe
Panoche Ranch to either of the two packing sheds is d di stance of
approxi matel y 140 m| es.

Qurtis Gontracting has, at various tines, done the
harvesting and hauling of the citrus |ocated on the af orenentioned two
properties for approximately 20 years through a successi on of various owners,
although it has had a harvesting arrangenent wth the Sequoi a and Exeter
Qange sheds for the last six or seven years. Ms. Qurtis stated that her crews
have been harvesting the citrus on Madera 240 Ranch for approximately 12 or 13
seasons,y whi | e Panoche Ranch has been harvested by these crews for about 3

or 4 years.

- 29. The packing shed deci ded one of the years not to utilize Qurtis
Gontracting to pick the Madera 240 ranch. However, Qurtis Gontracting was
reinstated to performthis work the fol | ow ng year.
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M. Qurtis testified that a variety of factors go into her
cal cul ation of the base rate which she charges the enpl oyer for harvesting and
hauling. Not the | east of these, insofar as the haul i ng conponent is
concerned, is the distance fromthe ranch to the particul ar shed where its
output is hauled. The ultinate invoices submtted to the sheds, containing
charges for picking and for hauling, are based on the nunber of orange bins
pi cked.

The enpl oyees who work for Qurtis Gontracting who actual |y do the
picking are paid on a piece rate based on the anount of bins that they

t hensel ves harvest. There is, in addition, a mni numwage guarant ee. e

The
wage rate itself that Qurtis pays its particular workers is determned at the
begi nni ng of the season after consultations wth the Pescosolidos or the
Wlsons. |f a problemarises during the course of the season regardi ng worker
di ssatisfaction wth the amount of conpensation, Qurtis Gontracting, according
to Ms. Qurtis, would absorb the difference. However, she also noted that the
wage rate has never been changed during the mddl e of the year. \Wdrkers
enpl oyed by Qurtis, when working at the Madera 240 Ranch during the pertinent
peri od, were getting paid $8.00 per bin, while on the Panoche Ranch they were
bei ng pai d $9. 00 per bin.

In regard to the benefits paid to Qurtis enpl oyees, there are no
formalized policy regarding vacations, pension plans, etc., except for

forenen and key personnel, who rmay al so participate in a

~30. This mninumwage guarantee becones operative when fruit wthin
a particular orchard is too sparse to enabl e harvesting crews to earn enough
on an hourly basis to equalize their rate with the m ni numwage.
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heal th i nsurance program The insurance coverage avail abl e to picking
enpl oyees consi sts solely of workers' conpensation. M. Qurtis did not
testify as to any interaction with shed nanagers regardi ng benefit |evels
extant anong her workers.

The bills submtted for Qurtis' services are nade out in the nane of
the individual ranches thensel ves, but are sent to the enpl oyer's central
|l ocation of 150 PFine in Exeter, California. Each of the ranches has its own
banki ng and accounting system Checks issued for paynent for services on a
particul ar ranch are drawn on the account of that particul ar ranch

Qurtis does not maintain a specific crewto pick the fruit. For
exanpl e, on the Madera 240 Ranch, the crew utilized to performthis work is
also acrewwhich is utilized in other facets of the Qurtis operation, which
i ncl ude, as noted, providing picking and haul i ng services to other ranches
w th which this proceeding is not concerned. In 1983, for exanple, Qurtis
sent three different crews conposed of various enpl oyees to work on the
enpl oyer' s property.

Ms. Qurtis was unable to estinate wth certainty exactly how nuch
work woul d be avail abl e on an average in any gi ven week fromthe single
enpl oyi ng entity. The variance mght be so wde-ranging as to prevent the
naki ng of any aver age.

The deci sion on when the fruit is to be picked and how nuch fruit is
to be picked is made by Marvin L. WIson, who consults with June Qurtis and
inforns her that he needs a certain nunber of bins of the fruit and/or the
packi ng house wi Il be able to accormodate a particul ar quantity of the fruit.
W1 son al so specifies fromwhcih of the two ranches wthin the enpl oyi ng
entity for which Qurtis is
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responsi bl e he wants the fruit picked: Qurtis does not nake that
determnation. However, it is M. Qurtis who actual ly schedul es the crews so
that the work can be perforned. At tines this work may be requested for a
particul ar day, but not perforned on the day requested due to Qurtis
Qontracting' s own coomtnents or scheduling conflicts.

M. Qurtis testified that the type of equi pnent used in picking the
enpl oyer's oranges includes four forklifts, bin trailers, trucks, bags,
| adders, and field toilets. M. Qurtis estinated the worth of the forklifts
al one to be approxi nately $100,000.00. In the event that extra equipnent is
needed to harvest the fruit, i.e., trucks or extra tractors, Qurtis
Gontracting is not reinbursed for the use of this extra equi pnent by the
si ngl e enpl oyi ng entity.s—]j Qurtis Gontracting al so provides workers with
ol oves, shoes and sacks. However, the workers thensel ves are responsible for
these and in effect purchase themfromher conpany.

Regarding Qurtis CGontracting' s liability for crop danage, the conpany
naintains a mllion dollar "unbrella” insurance policy which, as Ms. Qurtis
described it, "covers products liability and perfornmance so should that fruit
be danaged or anything . . ., not be able to be delivered through any fault of
our own, we are covered wth insurance.” Qurtis Gontracting i s not
responsi bl e for problens arising fromweather or acts of Gd, but once the
fruit is renmoved fromthe orchard, it becones Qurtis Gontracting' s

responsiblity to

31. CQurtis described a situation when the harvesting was done on
very nuddy ground, tow trucks were needed to pull the trailer bins out of the
orchard, and her conpany was not reinbursed by the enpl oyer for this expense.
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deliver it. Qurtis maintains a cargo insurance policy for this purpose. Wen
asked about liability for poor quality picking, M. Qurtis naintained that
that- has never been a probl em

An exhibit outlining Ms. Qurtis’ insurance coverage was requested
fromthe wtness and submtted fol | ow ng the heari ng.@ The i nsurance whi ch
covers all of Qurtis Gontracting Gonpany' s operations includes a conprehensi ve
general liability policy for bodily injury or property danage, a conprehensi ve
autonobil e liability policy, a cargo coverage policy which, according to the
surmary applies to coverage of cargo while in transit, a workers' conpensation
policy, and an unbrella liability policy. No reference is nade in the sumary
to coverage for work poorly or inadequately perforned or for which there are
probl ens regarding quality.

Wien asked whet her representatives of either of the two sheds
enconpassed wthin the single-entity enpl oyer nake daily visits to the ranches
whi | e harvesting operations are in progress, Ms. Qurtis responded that she
thought that R chard J. ("Wnk") Pescosolido had been out "a tine or tw when
the pickers have been out there." There is an individual by the nane of
"Henry" who |ives on the Madera 240 Ranch property who nay converse wth

Qurtis Gontracting enpl oyees but has no authority in connection wth the

citrus being harvesting there or howit is harvest ed3—3/

32. The exhibit is hereby admtted into evidence as
Enpl oyer' s 18, there bei ng no obj ections recei ved.

33. M. Qurtis' testinony in regard to Wnk Pescol ol i do was not
based on her own personal observation. She had not net himuntil the norning
of the hearing. No conpetence objection, however, was raised to this
t esti nony.
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Qut of a total of about 2,500 different enpl oyees enpl oyed

annual | y, 300-350 workers are enployed in the citrus harvest.3—4/

Generalized efforts are made to insure that workers have regul ar enpl oynent.
If difficulty inwork availability is experienced in the citrus harvesting

aspect of the Qurtis operation, the crews are occasionally sent to perform
other jobs on other crops owned by other agricultural entities. Stuations
al so arise where a few hours of work are perforned on one of the enpl oyer's
ranches, then the entire crewis transported to another |ocation to perform
work for another agricul tural concern.

Inregard to hiring, no one fromthe single enpl oyer entity
determnes who is to be hired to work for Qurtis Gontracting, includi ng
supervi sory personnel. Mst of the hiring for the Qurtis Gontracting crews is
done by the worker visiting the office and filling out an application. None
Is done at the fields by forenmen since prospective enpl oyees general |y woul d
not know where picking is taking pl ace.

In regard to the discharge of harvest enpl oyees, Ms. Qurtis coul d
only answer froma hypot hetical standpoint, since she could not recall this
situation arising. Generally, she stated, if there were a problemwth a
particul ar worker on the ranches wthin the singl e enpl oyer entity, that
wor ker woul d nerely be noved to anot her | ocation to work.

Goncerning quality control, Ms. Qurtis could not renenber any

specific probl ens which arose wth crews or their forenen in

34. The nunber of enpl oyees does not necessarily indicate the size
of the workforce since there is considerabl e turnover.
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regard to the quality of the fruit picked, but she stated that in the event
that a conplaint were to be received fromthe packi ng house, that conpl ai nt
woul d be relayed to the foreman with instructions to watch the qual ity aspect
of the harvesting operation nore carefully.

/
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b. The Testinmony of Afred Padilla

Afredo Padilla initially described hinself as a "custom! abor
contractor in trucking. w35 The nane of the business which he heads is "Afred
Padilla Trucking." He has been in this business for about 20 years, providing
a conbi nation picking and hauling service. The hauling is generally perforned
in conjunction wth the picking operation, i.e., his trucks haul those
commodi ties which his crews are harvesting. Padilla has provi ded such
services for the Sequoi a and/ or Exeter packing houses for about this sane
period. Padilla al so provides these services to other packing houses in the
area as well, such as (orsicoya, San Joaquin, Vodl ake Pack, Earlibest, and
Early Galifornia Qive Gowers. In addition to citrus, the crops handl ed by
Padilla include grapes, raisins, olives, pluns and peaches.

The bills which Padilla submts weekly to the enpl oyer are conpri sed
of three basic conponents: a per-bin picking charge at the rate he
conpensates his pickers; a coomssion or surcharge on the picking rate; and a

haul i ng rate.3—6/ M. Padilla derives his

35. He repeated this reference to being a | abor contractor during
several points in his testinmony in the representation phase. Invoices for his
conpany's services bear the inprint "Afredo P. Padilla - Farm Labor
Gontractor.” Subsequently, in the unfair |abor practice phase of the hearing,
Padilla took great pains to describe hinself as a custom harvester.

36. Invoices for his conpany's services to the enpl oyer herein are
sent to the shed in Exeter but are nade out in the nane of the individual
grower or grove on which work has been perforned. In other words, if a crew
works on several different Igroves during that particul ar day, several
different and respective bills are nade out for that work. In simlar
fashi on, conpensation is recei ved by way of a check fromeach indivi dual
grower or ranch.
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conpensati on fromthe pi cki ng conmssion, out of which he al so pays

his forenen. Padilla hinself determnes the forenen's rates, as
wel | as the anount he pays his dri vers.3—7/

Qost factors such as fuel and nai ntenance for his
equi pnent are including wthin the hauling charges. S mlar tothe Qurtis
operation, the hauling charge varies according to the di stance whi ch the
citrus is transported. Padilla testified that also like Ms. Qurtis' busi ness,
inthe event that extra equiprment is required, for exanpl e to renove equi pnent
that gets stuck during the course of an operation, this cost is absorbed by
M. Padilla s conpany and not added as an extra conponent in the bill or
rei nbur sed by the packi ng house. 38/

For the last three or four years, between 35 to 40%of Padilla's
busi ness i nvol ved services provided to the enpl oyer. Between 175 and 200
individuals, intotal, are enployed by Padilla. Padilla stated that he
attenpts to keep these individual s enpl oyed through a variety of different
crops and seasons.3—9/ As a consequence, they nay be used to work on crops ot her
than those of the single enploying entity herein.

In the field conponent of his operation, Padilla enpl oys pickers,

truck drivers and crew forenen. Hs son, Rafael, assists

37. Salary advances, paid on occasion to drivers and forenen, are
nade by Padilla wthout any assistance fromthe sheds.

38. Padilla invoices, however, indicated that the shed is billed for
the fork lifts utilized in his operation.

39, As wll be discussed bel ow, the Padilla operation does not have
ahsuffl cient anount of work to nai ntai n naxi num enpl oynent | evel s t hr oughout
t he year.
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i n runni ng the busi ness, while a bookkeeper enpl oyed by Padilla makes out his
payrol | . Padilla does not keep any nechanics in his enploy. Rather, when
equi pnent needs to be worked on, he takes the equi pnent to a nechanic's shop.
To his know edge, Padilla has never hired anyone that has worked for
either the Sequoi a or Exeter packing houses or for Badger Farmng Conpany.
Smlarly, heis unanware of any of his pickers or drivers who have gone from
his enploy to that of those particular entities. P ckers are hired by the
crew forenen, who are inturn hired by M. Padilla hinself. Padilla also
personal ly hires, fires, and disciplines his drivers. If required, the
drivers are trained and directed by Padilla, and not by any one fromthe
sheds, whereas the pickers are trained and directed by the forenen, who are
al so responsi bl e, according to Padilla, for their disciplining. In the event
there is a problemwth the quality of the pick, Padilla is aware of which
foreman and which crewworked in a particul ar grove on a gi ven day.
Gonsequently, he brings the problemto that forenman's attention and instructs
himto talk to his pickers. Packing shed personnel, he stated, have no
authority inregard to hiring, firing, disciplining, instructing or directing

any of his wor kers.@/

Wien it is necessary to lay off enpl oyees, it is Aifredo Padilla who

deci des whi ch enpl oyees are to be laid off. Padilla's

40. This assertion was sonewhat undercut by the testinony of his
forner forenen, and by the introduction into evidence of an "enpl oyee
handbook" issued to his workers, discussed infra. Additionally, Padilla had
told foreman Hores that shed managers had an i npact on his being refused
renire. This is also discussed bel ow
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conpany naintains its own payroll and any services in conjunction therewth
Padi | | a pays the enpl oyees directly, and w thholds their incone taxes and
soci al security paynents. VWrkers' and unenpl oynent conpensation, he
asserted, were al so his conpany's responsibility.iy Reports to the various
gover nnent agencies involved in these matters are done in the nane of the
Padi | | a concern, as opposed to in the nane of the packi ng houses.

In answer to the question how the picker conpensation rate is
determned, Padilla responded: "[We try to stay inlinewth the
conpetition.” As was developed at a later point in his testinony, the basic
picking rate is actually determned by consultation wth Carl Pescosol i do,
Marvin Wlson and M. Padilla at the begi nning of the picking season.éy.
Nearly at the conclusion of his testinony, Alfred altered these assertions by
averring that the base picking rate is established prior to the begi nning of
the picking season in a conference involving hinself, Jesse Ontiveros, Tony
Padilla and Marvin Wl son. Wen asked if Carl Pescosolido had any input in
these discussions, Padilla testified: "I guess it's strictly left to Marvin,

because we never di scussed hardly anyt hi ng

_ 41. Apparently, however, as indicated by Padilla invoi ces submtted
during the unfair |abor practice phase, Padilla passes the cost of
unenpl oynent conpensation i nsurance on to the sheds.

42. In testinony di scussed bel ow, di scussions anong Carl
Pescosol i do, Marvin Wlson, and Seven Hghfill, a labor relations consul tant,
were held prior to the election centering on how pay and benefit |evels shoul d
be adjusted as a counter to the Uhion's organi zational efforts. Padilla
hinsel f did not participate. Follow ng these discussions, certain _
nodi fications in pay and benefits were effectuated for workers in Padilla's
Sequoi a crews.
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wth Carl Pescosol i do. w43/

At tines the conpensation rate itself mght vary fromgrove to grove,
dependi ng on how heavy the yield is in a particular grove. Onh occasion, the
fruit available for harvest in a given grove mght be so sparse that the
picking rate needs to be raised in order that the harvesters earn at |east the
mninumwage. Afred Padilla testified that together wth his son, Rafael
Padilla, he had nodified the picking rate in this nanner on approxi nately two

occasi ons during the 1982-83 navel season,4—4/ and that this was the

sole rationale for a tenporary rate increase, i.e., toinsure that pickers
working by piece rate would be able to earn at |east the mni nrumwage. Wen
such an increase is inplinented, it is announced at the fields. The bills
submtted to the shed reflect that increase. Padilla initially naintained
that on occasion the rate he pays his pickers is sonewhat higher than the
packi ng house is willing to conpensate himfor. Qn cross-exam nation,

however, he testified the shed "al ways" pays the increase he has inpl enent ed.
Shed nanagers are not consul ted when the question of a tenporary wage i ncrease
ari ses.

Afred Padilla tells his drivers where to report on a gi ven work day,
whereas the pickers in his crews are inforned of the location of the next

day's operations by the forenen, who in turn

43. Afred Padilla' s testinony was rife wth such inconsi stenci es
and shifts, indicating a decided | ack of candor. Qher exanples w || appear
bel ow As such, | amconstrained not to credit his testinony where it
conflicts wth that of other wtnesses.

44, Padilla s picking records indicate that the harvest rate was
altered on nmany nore occasi ons than he cl ai ned.
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learn this information fromPadilla, according to his testi mDny.4—5/

Padilla also tells the forenen how nany bins he wants their crews to pick on a
given day. Padilla determnes which crewis going to pick in a particul ar

| ocati on based on his know edge of where the crew ori gi nat es.4—6/ However, on
certai n occasi ons where pi cking has been particularly bad in one | ocati on and
particularly good in another, Padilla mght swtch crews to even out the work
load. According to him very seldomare the crews sw tched fromworking for
one packi ng house to working for another in a given week, although these types
of changes mght occur during the course of the year in the transition period
fromseason to season. There are sone exceptions, however. Specifically,
over the course of a year the crewof Lucilla de la Vega, Padilla stated,

wor ks between two and three different packi ng houses. Additionally, the crew
of Teodoro Barajas al so perforns picking operations for several different

packi ng houses.

Padilla s testinony regarding howit is determned where his crews
performa picking operation on a given day was fairly inconclusive. He stated
that he is assigned a particul ar area enconpassi ng about fifteen different
ranches whi ch he picks for the two sheds herein. Padilla testified that an
I ndi vidual fromthe packi ng house contacts himand tells himthat a certain
quantity of fruit is needed by a certain date. Generally, which grove is

pi cked

45, As wll later be seen, evidence on this point was
conflicting.

~46. Thisis not to say that Padilla decides which particul ar
grove is to be picked.
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depends "upon the grower that's farther behi nd on the picking. w &1l

Padilla al so noted that at certain tines a certain size of orange is
specified by the packing house is needed to fill an order, and that

sl He further naintai ned that he was

"I know where to get them"
awar e of which groves woul d be sprayed or gi bbed and hence not avail abl e for
harvesting, but did not el aborate, initially, on the source of that know edge.
A cking on a given day mght al so be del ayed due to the oranges bei ng too wet
to be harvested. Padilla clained that it is he who determnes when the
oranges are sufficiently dry to pick.

Padilla later testified that he determnes where he is going to
locate his crews in the evening prior to the day he will send themto work at
a given location. Taking into account the anount of citrus to be harvested
and the fiel ds which cannot be entered because there has been spraying, Afred
Padi |l a then contacts his foreman and tells themwhere to work the fol | ow ng
day. Smlarly, should a crew finish harvesting a grove before the workday is
conpl eted, A fred al so nmakes the decision where to take that crew for
addi tional work that day.

The equi pnent that is needed in Padilla s operation consists of
| adders, field toilets, forklifts, forklift trailers, trucks, and trailers
which are used for hauling. Padilla' s conpany owns approxi nately twel ve

diesel tractors, twelve to fourteen sem

47. Notably, Padilla did not state who keeps track of which grower
is "farther behind."

_ 48. This assertion appears to conflict with certain testinony
di scussed bel ow whi ch he proffered on cross-examnation regarding this issue.
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trailers and eight pull trailers.@/ It also owns twelve forklift

trailers and thirteen forklifts, 250 | adders and ten | adder trailers, and ten
field toilets. The aggregate worth of the equi pnent is about $400,000. Wen
not being used, Padilla s equipnent is stored in a parking pl ace at VWodl ake
paid for by his conpany.

Regardi ng the cost of the aforesaid equi pnent, the |ast diesel
tractor that Padilla bought cost $7,500, while another tractor he owns cost
hi mabout $8,500. The last sem trailer that Padilla bought cost about
$2,500, which was also the price of the last pull trailer. The nost recent
forklift purchased by Padilla cost about $18,000, while the last forklift
trailer he purchased cost around $1,300. Ladders are worth approxi nately $80
each. The trailers used to pull the toilets and the | adders cost about
$1,400. Mbst of the anmounts which are utilized to purchase Padilla s equi pnent
are obtai ned by financing through various banks and | ending institutions, and
not borrowed or procured fromthe packi ng houses or any of Padilla' s
cust oners.

Padilla s concern naintains its ow liability insurance policy. The
danmage that has to this date been caused by his workers in the enpl oyer's
groves has been fairly inconsequential, such as danage to irrigation pi pes or
trees. Mre often than not, Padilla hinself pays for this, as opposed to
resorting to his insurance policy which contains a deductible. The packing
house does not reinburse himfor these costs. Smlarly, if the fruit which

S

49. Pull trailers are attached to sem trailers which are in turn
attached to the diesel tractors which pull them
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har vest ed does not reach the packi ng house for sone reason or gets damaged in
transit, Padilla nust bear the burden of its loss. |f equipnent breaks down,
it is Padilla s responsibility to pay for its being repaired.

As stated previously, Padilla has at |east two forenen who work for
nore than one packi ng house. Forenan Teodoro Barajas general |y works for
Earlibest. Referring to payroll records, Padilla stated that Barajas cane to
work one day in a grove whose fruit was sent to the Sequoi a packi ng house
That day was wthin the eligibility period for the enpl oyer's representation
el ection at issue herein. Specifically, on Védnesday, March 9, according to
Padi || a, Barajas’ crewwas sent to Valley View 12, which is one of the ranches
w thin the single enploying entity fromwhi ch Sequoia obtains its fruit.
Padilla testified that he did not supply the nanes of this particular crew
because when requested to do so by agents of the ALRB, Padilla was under the
i npression that the Barajas crew was working at Earlibest the entire week.
nly after further investigation was it discovered that a total of 38
individual s perforned work at the Valley M ew Ranch #2 on the day i n questi on.

On cross-examnation by the representative of the Lhion, Padilla
stated that the navel orange season generally starts between the 5th and 10th
of Novenber every year and runs until April of the follow ng year. The end of
April or beginning of May is when the Val enci a season begi ns. Anot her
variety, mneol as, is harvested coomencing the latter part, of Decenber
through the end of January. During the navel season, approximately four crews

are enpl oyed to
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harvest oranges destined for the enpl oyer's sheds. Two crews are devoted to
that purpose in the Val enci a season.

Padilla stated that during the navel season, certain crews are
enpl oyed to work solely inthe citrus. During the Val encia season, crews are
enpl oyed to work in other crops, usually pluns. In addition to the four crews
that worked in the navel season for Sequoi a-rel at ed operations, about four
other crews worked for sheds that are not involved in this proceeding: three
of these crews worked at Earlibest and one at Klink. The four forenen
enpl oyed by Padilla to work for Sequoi a-rel ated operations were, in the 1982-
83 navel season, Genaro Hores, Gegorio Gnzal es, Gornelio Lopez, and M guel
Sanchez. Wen questioned by the Lhion representative as to whether any of
t hese forenmen had worked on crops that were sent to packi ng sheds other than
Sequoi a's, Padilla naintained that while, for exanple, Genero Hores had
wor ked on such crops, he coul d not renenber which packi ng shed he had worked
for. He also did not renenber or recall on what occasions H ores perforned
that function. o

Athough Padilla testified that his tine was split evenly between the
trucki ng and the harvesting service aspects of his business, Padilla stated,

in seemng contradiction, that he actual ly

50. ontrast this wth Padilla s assertion above regardi ng how t he
navel season citrus crews are utilized. Noteworthy also are Padilla' s renarks
on the issue of crewlocation on a particular day. In contradiction to his
testinony set forth above regarding the use of the Barajas crewto work at
Vall ey M ew Ranch, he stated during cross-examnation he woul d not be able to
determne fromexamnation of his payroll records where particul ar peopl e
worked on particul ar days. As he stated, "It woul dn't show on the records, on
the payrol| records, where they worked. It just shows the dates that they
worked on that week. "
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spends all day in the fields supervising his various cremséy
claimng to visit those fields where they are working on a daily
basis.iy Wileinthe fields, Padilla essentially naintai ned that
he checks the perfornance of his workers and the quality of the picking
job. Padilla noted that he hardly ever sees a representative fromthe
shed, such as one of the WIsons or Pescosolidos, when he is out in the
fiel ds checking his crews.
Afred Padilla is the brother of Tony Padilla, who as noted, is
enpl oyed by the Sequoi a and Exeter packing sheds as a field man. In addition,
Tony Padilla was stipulated to be a | abor contractor who supplies harvesting
crews which work in the enployer's groves. A bert stated that he sees Tony
Padilla out in these groves "once in a while" checking the sugar content of
the oranges. Afredo Padilla naintained it was his, not Tony's
responsibility, toinsure quality control. Tony Padilla, according to Afred,
has never reprinanded a worker in Alfred s crews for poor job perfornance.
Insofar as his actual contact wth his brother, Tony, in Tony's
capacity as a shed enpl oyee, Alfred stated that during the navel season he
speaks wth his brother by tel ephone on the average of once a. day. The
general purpose of these phone calls is to determne which of the fields or

groves had been sprayed or gi bbed.

51. Such inconsistencies, evident throughout his
testinony, denonstrated the | ack of credence which could be attached to it.

52. Padilla's erstwhile foreman Genaro Hores testified that Afred
was not often seen in the groves.
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Qccasional ly, Alfred stated, Tony wll tell himthe amount of citrus to be
harvested: "maybe I'll wal k into the packing house and he's [Tony] there, and
he al ready knows what the score is for tonorrow and so | don't have to bot her
togo and talk to Marvin." Afred Padilla denied that he had regul arly
schedul ed daily neetings wth his brother Tony at the shed or that he |earned
of harvest locations for the follow ng day in those neetings.

Afred Padilla does have al nost daily contact wth Qeah or Marvin
WIlson. According to him one of these individual s relays the order to himto
harvest a specific nunber of bins. He clained that they do not specify which
ranch or ranches to procure the oranges ordered fromanong those that are
Padilla' s responsibility to harvest. An exception to this general procedure
occurs, however, when the shed requires a specific size of fruit to fill an
order, and has a record of where that size mght be obtained. A shed

representative then tells Afredo Padilla where he shoul d harvest that fruit.

/

/
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c. The Testinony of Jose Ontiveros

Jose Ontiveros has, for the past 12 years, been in the busi ness of
haul i ng and harvesting fruit. He testified that his business is entitled

"ntiveros Qustom Harvesti ng. =4

nti veros provi des picking and haul i ng
services to a nunmber of packing houses including those of the enpl oyer.
However, sixty percent of Ontiveros" business invol ves the Sequoi a and Exeter
sheds. In addition to the citrus harvested for the enpl oyer, Onitiveros' crews
al so work in crops such as grapes, pluns, olives and apples. A tines the
seasons for harvesting these cormodi ties overlap. For exanpl e, the navel
har vesti ng season overlaps wth that for the Val encias, and the Val enci as
subsequently overlap wth that for the grapes. The grape harvesting season
coi nci des sonewhat with that for appl e harvesting, follow ng which work is
perfornmed on the ol ive crop, which subsequently overlaps wth the navel
harvest. As a consequence of this overlapping, the | abor supplier stated that
there is work for a good portion of Ontiveros' crews for the entire year.
Otiveros' bills submtted weekly during the season to the enpl oyer's
packi ng shed do not differ significantly in format fromthose submtted by
Afred Padilla. Like them the bills consist of three essential elenents:
charges based on the nunber of bins picked tines the basic picking rate, a
servi ce charge based on a percentage of the picking charges, and a rate for

the hauling. Gew

_ 53. The bills he submts to the enpl oyer's shed, however, bear the
headi ng "Jose J. Ontiveros -- FarmlLabor Gontractor and Trucking." The self-
serving nature of his testinonial assertion is thus apparent.
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forenen are conpensated out of the "service" charge and are paid in proportion
to the amount harvested. The hauling rate is designed to conpensate for the
cost of the hauling, including gasoline and nmai nt enance expenses, driver's
sal aries, and the use of nechanical equi pnent such as the forklift. It is
determned on a per-bin basis according to the anount of the di stance whi ch
the comudity is haul ed. 2

In March, 1983, at or near the tine of the el ection, Ontiveros
enpl oyed a total of 105 people in the Sequoi a-rel ated aspect of his business,
I ncl udi ng pi ckers, drivers and crewforemen. Hs wfe assisted hhmwth the
conpany' s bookkeeping. ntiveros al so enpl oyed a service nan on a sal ari ed
basis. The service man is generally responsi bl e for mnor naintenance, such
as changing oil and srmall repairs. Myjor repairs are handl ed by an outsi de
garage. Ontiveros’ service nan al so noves the conpany forklifts fromranch
to ranch.gy

Ontiveros had three forenen working for himunder the arrangenent
wth the enpl oyer in the 1982-83 navel season. These forenen were Ranon
Arellano, Jose Slva, and Napol eon Vasquez. Napol eon Vasquez and Ranon
Arel l ano al so supervi sed crews whi ch harvested for sheds other than those of
the enpl oyer during the 1982-83 navel season, including Euclid. ntiveros was

unabl e to recal | what periods of tine these forenen worked for other concerns.

54. For long haul s, drivers are sonetines pai d a percentage of the
gross of the hauling rate.

55. This facet of ntiveros operation differs fromthat of Afred

Padilla, since Afred Padilla loads his forklifts on atrailer pulled by a
truck al so used for hauling.
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ntiveros al so enpl oyed additional crews to work for the Euclid and Nash-de-
Canp packi ng houses at that tine. Ontiveros stated that in total, he had six
crews operating during this period.

Onti veros has never hired anyone fornerly enpl oyed by either Badger
Farmng Gonpany or the Sequoia or Exeter packing houses. Smlarly, heis
unaware of any of his enpl oyees that have gone to work for any of these
concerns. ntiveros' pickers are hired by the foremen who are in turn hired
by Ontiveros hinself. Ohtiveros also hires his drivers and service nan w t hout
the assi stance of anyone fromthe Sequoia or Exeter sheds. Training,
discipline and firing of the various Ontiveros enpl oyees are handl ed
by Ontiveros or by the forenen, al so wthout the intervention of shed

per sonnel .5—6/ P ckers general ly are overseen by the particul ar

crew forenen, whereas the drivers are supervised nore directly by Qnutiveros
hinself. Like Alfred Padilla, Ontiveros clainmed to spend nost of his work day
inthe fields overseeing his crews and equi pnent .

In the event of a probleminvolving poor quality of pick, Onitiveros
stated that he woul d expect to hear fromthe packi ng house about it. He would
then report it to the foreman and al so talk to the picker and try to correct
the problem Should the problemfail to be alleviated, the individual would
be di scharged, with Ontiveros hinsel f making that ultinate deci sion.

In the event of a layoff, the packi ng sheds have no i nput

56. Ontiveros issued an "enpl oyee handbook” to his pickers identical
tothat distributed by Alfred Padilla. As noted bel ow the handbook provides
for consultation wth the shed nanager in nmatters concerni ng enpl oyee
di scipline, discharge and seniority.
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as to which enpl oyees to lay off and whi ch enpl oyees to retai n: such
natters are determned wthin the Ontiveros conpany.§p

ntiveros inforns his drivers where they are to report to work on a
given norning. They then pick up enpty bins and go out to the area that is to
be picked. ntiveros also inforns his picking crews as to the |ocation of the
work on a given day. However, he does so by telling the forenen who in turn
| et the individual crew nenbers know the location of the harvest.

Onti veros testinony regardi ng how he deci des where to send parti cul ar
crews was sonewhat vague. He stated that after the shed inforns hi mof the
guantity of fruit which he is to harvest, he tells his forenen where they are
to harvest. In response to the question of how he determnes where to send
whi ch forenan, Ontiveros stated, "l just rotate them. . . in order for them
to know, to get acquainted wth the ranches . "

Ontiveros is assigned four specific ranches to pick for the enpl oyer.
Arong those four, Ontiveros initially clained that it is he hinself who
deci des which particular ranch to pick on a particular day. The |argest ranch
which Ontiveros is responsible for is the Kern Ranch, conprising about one
thousand acres. In deciding where to pick on the Kern Ranch, Onti veros
stated: "l've got a map, and they just tell ne, you pick out of a certain
pl ace, you know |ike block 16, or wherever | see the quality that they want."

It appears, therefore, that the harvest |ocation decision

57. However, as noted, Ontiveros" "enpl oyee handbook" provides for
the shed nanager's input on natters invol ving enpl oyee seniority.
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for a given day is not entirely Qnutiveros' own.

In response to further inquiry on this point fromthe Uhi on
representative, ntiveros stated that it was correct that he is told by
sonebody fromthe shed that a given anount of citrus is wanted froma
particular ranch. ntiveros then al nost i medi ately nodified his testinony by
stating that he was not told to harvest a particul ar bl ock on a gi ven ranch.
However, the packing house, via Tony Padilla, inforns Ontiveros whether a
particul ar block or ranch has been gi bbed. As a consequence, certain areas
are unabl e to be harvested on a given day. ntiveros naintai ned that he then
chooses where to place his crews fromthe ranches or bl ocks that renain.

General ly, the shed has nothing to do wth the payroll or the payroll
records of the Ontiveros’ concern. As with Aifred Padilla, social security,

i ncone tax deductions, and workers' conpensation and unenpl oynent i nsurance
are all handl ed by ntiveros’ bookkeeper.

Regar di ng conpensation paid to his pickers, ntiveros testified that
the picking rate was determned after consul tation anong hi nsel f, Marvin
WIlson and Alfred Padilla. He and Padilla pay their pickers the identical
base anount, which before the tine of the el ection was nine dollars per bin. S8/
ntiveros initially clained that there had been no occasi ons when pi ckers were
paid nore than the usual rate. He then nodified this assertion by recounting

that on ranches where the picking had been particularly difficult,

58. As later discussed, this rate was increased to $9.50 per bin
a}‘ter_shed nmanagers consulted wth Seven Hghfill immediately prior to the
el ection.
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he mght augnent the base rate slightly, such as fifty cents per bin.
Ontiveros stated that it is his conpany that absorbs the additional cost of
t he wage augnent ati on.

n cross-exam nation, however, the Uhion representative adduced proof
that pay increases to harvest a particular grove often are substantially
higher than a nere 50¢ per bin. For exanple, the base rate agreed upon for
harvesting of the Mneol a variety was $14 per bin. Records denonstrate at
| east on one occasi on, Ontiveros conpensated his crew $15 per bin and on
anot her occasion $20 per bin. After being confronted wth these records,
Ontiveros corrected his earlier testinony, and admtted that wage adj ust nents
to the base rate were in fact passed on to the enpl oyed, and not borne sol ely
by his conpany. 9

ntiveros maintains the fol low ng equi pnent in his business: six
diesel truck tractors, six sem pull trailers, six pull trailers, and four
bobtail trucks with four pull trailers. The business has an interest in seven
forklifts, including four which are leased, and in the forklift trailers used
to transport them & Additional ly, Ontiveros' business ows equi prent
incidental to the harvesting operation, including | adders, portable toilets
and equi pnent to haul sane, and gl oves which Onhtiveros supplies his harvest

workers. ntiveros estinated his total investnent in

_ ~ 59. As wth Padilla' s testinony, such shifting accounts and

I nconsi stenci es warrant adverse credibility findings, particularly where
gwtgiov)er os' testinony conflicts wth that of other wtnesses. (See Bv. Qode
780.

_ - 60. nly two of the forklifts, Ontiveros stated, were used in
conjunction wth the Sequoi a operati on.
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equi pnrent to be about $350,000. None of the financing for the equi pnent has
been done with the assistance of or through the enpl oyer. Wen the equi prent
Isnot inuse, it is stored in a yard which Ontiveros OV\ns.G—ll
Shoul d darmage be caused in the groves by Ontiveros' equi pnent or
crews, Ontiveros is responsible for that danage and pays for it after being
billed for sane by the grower. |If fruit is danaged or destroyed enroute from
the grove to the packing shed, Ontiveros is likewse liable. ntiveros
nmai ntai ns insurance for these eventualities, paying the premuns on the
I nsurance hi nsel f w thout assistance or reinbursenent fromthe enpl oyer.
In the event of inclenent weather and the crew has arrived at a given
| ocation but is unable to work during that particular period, Onitiveros at
tines has reinbursed his workers for gas. He clained that the packing shed

does not conpensate his conpany for these paymants.G—Zl

The farthest grove that Ontiveros harvests for the Sequoi a concern is
about 43 mles fromthe Exeter shed. The closest is around 37 mles away.
The farthest ranch fromthe Terra Bella shed which is harvests is | ocated

about 18 mles distant. The closest is about 12 mles away fromthat shed.

6l. it is significant to note that not all of ntiveros' equi pnent
is devoted to Sequoi a-related functions. |f, by his own account, sixty
percent of his business involves services provided to the enpl oyer, the
remai ning forty percent, and a proportional share of his equi pnent, are then
devot ed to ot her concerns.

62. By contrast, as denmonstrated on an Alfred Padilla invoice, this
| abor cost was, at |east on one occasion, passed on to the shed.
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Regarding Ontiveros' contact wth shed personnel, Ontiveros stated
that occasionally, but rarely, he would see Tony Padilla out in the field He
woul d not see R chard Pescosolido in the course of his duties, but
occasional Iy would run into AQeah WIson on the road. Wen asked whet her he
hi nsel f has seen any field nen fromthe shed doing quality inspection in the

groves while he is working, Ontiveros responded in the negati ve. &/

/

63. As wll be detailed below several of Aifred Padilla s forner
forenen stated that Tony Padilla had perforned responsibilities in this
connect i on.



d. Testinony of Marvin WI son

Marvin L. WI son described hinsel f as a grower and packer, having
been in the citrus business for about 20 years. As noted in the parties'
stipulations he is a stockhol der in the Sequoi a O ange Conpany and Exeter
Q ange Gonpany, as well as an officer of Sequoia O ange Gonpany, Inc.
Together with his father Qeah, he is a partner in the firmknown as WI son
and Wl son, which is located at the sane address as the offices of the two
packi ng houses and that of the farmng conpany. Marvin Wlson is also a
shar ehol der of Badger Farming conpany as wel |l as havi ng an ownershi p interest
in sone of the ranches that send citrus to the Sequoi a and Exeter sheds.

VWrkers at the Sequoi a O ange and Exeter O ange packi ng houses and
who work for Badger Farmng Gonpany are actual |y enpl oyees of WI son and
Wlson. It is WIson and WIson that reports their earnings to the
governnent, provides for workers' conpensation, social security, unenpl oynent
i nsurance, and work-related benefits. There is no real difference between the
rel ati onship WI son and WI son has with Sequoi a and Exeter O ange and the
rel ationship that it has wth Badger Farmng. There is a heal th i nsurance pl an
avai | abl e to enpl oyees of the three concerns who becone eligible to
participate after they have worked for any of themfor 60 hours in a given
nonth. WIson and WI son has a hol i day and vacation pay policy which it
naintains for the sal ari ed enpl oyees of both the packi ng sheds and Badger
Farmng. WIson and WIson |ikew se promul gates work rules for the three
entities.

Sal ary and wage structures for the packi ng shed enpl oyees
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are determned by consultation by and anong Marvin WIson and his father and
Carl Pescosolido. Wth respect to the wage structure of Badger Farmng
Gonpany, the nmanager of that concern, R chard Pescosolido, is principally
responsi bl e for establishing sane. Generally, the structure i s determ ned
after consulation wth the owners of the various ranches, who woul d i ncl ude
Q eah and Marvin Wlson, and Carl Pescosolido. S mlarly, consultations anmong
the WI sons and the Pescosol i dos occur when a new job or job function is
establ i shed at Badger Farmng Gonpany. Marvin WIson al so stated that he has
brought the unsatisfactory work perfornmance of a particul ar enpl oyee within
Badger Farming Gonpany to the attention of R chard Pescosol i do, who took
action based on Marvin WIson's reconmendat i ons.

Wthin the operations of the two packi ng sheds and Badger Farnm ng
Gonpany t hensel ves, Badger Farm ng Conpany enpl oyees do not receive any
overtine pay, at |east according to the payroll sheets that were submtted in
evidence. By contrast, shed enpl oyees do recei ve overtine. The shed
enpl oyees al so, on occasion, received Christmas bonuses, as well as receiving
days off for legal holidays. The shed operation ordinarily functions fromthe
first of Novenber until Septenber of the foll ow ng year.

The peopl e that work for Badger Farming performsuch tasks as
irrigation, weed, pest and frost control under what mght be terned a "general
| aborer” job classification. A the packing sheds, the follow ng job
classifications exist: packer, grader, general hourly worker and forklift
driver. Packers are usually paid on a piece rate basis, whereas the renai nder

are hourly enpl oyees.
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Super vi sory enpl oyees at the sheds are on a sal ari ed basi s.

There is a mninmal degree of interaction between the forklift drivers
at the sheds and the drivers who haul the citrus fromthe groves where it is
harvested. The truck drivers informthe forklift operators the bl ock from
whi ch the citrus was obtai ned, and occasional ly assist in unloading of the
crop.

Sone transfers occur between enpl oyees worki ng in the packi ng houses
and those working for Badger Farming Gonpany. As a general rule, during the
summer - nont hs the work | oad increases in the farmng operations while it
di mni shes at the packing sheds. Sone of the packi ng shed enpl oyees are then
utilized by Badger Farm ng Gonpany during these packi ng shed sl ack periods and
are subsequent|y transferred back to the packi ng houses when the farmng
operation tapers off.

Regarding the potential inpact of operations interrupted by | abor
disputes at the sheds, Marvin Wl son testified that the storage capacity of
the Terra Bell a shed was approxi nately three days of picking, whereas the
packi ng shed in Exeter can store up to five days' worth of the harvest. In
the event that there was a work stoppage or |abor dispute at the packi ng shed,
this woul d have an inevitabl e effect on the harvesting operation, as there
woul d be no facility for packing the harvested crops once the sheds had
reached their capacity, and no further work was bei ng done to renove the

frut fromthe packing houses.gy

. 64. he mght also infer, as a corallary to Wlson's testinony that
inthe event of a |abor dispute involving harvest workers, packing shed
per sonnel , being w thout harvested fruit to pack, woul d al so be effected.
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Inthe fall of 1982 the WIsons and Carl Pescosol i do acquired
addi tional |ands which woul d al |l ow t he packi ng sheds to be supplied wth
enough fruit fromthe ranches wthin the single integrated enpl oying entity to
fill themto capacity. It was at that point, WIson testified, that the
deci sion was nade to termnate packing arrangenents with all of its outside
growers, i.e., those not contained wthin the single enploying entity. He
further stated that he had no plans as of the date of the hearing to go back
to the previous arrangenent and accommodat e additional outside growers in the
packi ng shed operations.

The | and on whi ch the Sequoi a O ange Conpany shed is situated, that
is, the shed that is located in Exeter, Galifornia, is owed by Sequoi a O ange
Gonpany, Inc., itself. The Exeter O ange Gonpany in Terra Bella is situated
on | and | eased froma conpany which is a general partnership of whomthe
partners are Qeah and Marvin WIson and Carl Pescosol i do.

Goncer ni ng i ndi vi dual s suppl yi ng harvesting crews, Mrvin WIson has
extensi ve contact with these concerns, communicating to themthe type of fruit
and quantity of fruit that nay be needed for a given period of tine. Q eah
W son al so participates in this function, as does Tony Padilla and Skip
Pescosol i do.

Regarding Tony Padilla' s responsibilities as field superintendent,
Marvin WIson stated that Padilla oversees the overall crop, estimating the
quantity and sizes of fruit that are available. S xty to seventy percent of
Tony Padilla s tine is spent outside the shed in and around the orange groves.
W/ son nai ntai ned that Tony Padilla does not have any specific function in

regard to
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guality control of the crop that is harvested. Generally, inspection of the
fruit for these purposes is perforned by people wthin the packi ng shed.
Qccasional |y, Tony Padilla mght informthe shed principal s of problens

arising in this regard.
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3. The Whion's BEvidence

a. Testinony of Genaro H ores

Genaro Hores was enpl oyed as a forenan by Alfredo Padilla in Mrch
of 1983. He had worked in such capacity for Padilla for about 13 or 14 years
in both the navel and Val enci a orange harvests. In all of those years, H ores'
crews picked citrus that was sent to the Sequoi a or Exeter Packing Sheds. As
a foreman, Flores® duties included hiring, firing, disciplining and generally
overseeing his crew and informng themwhere they were going to work on a
gi ven harvest day.

Hores stated that he woul d be told where his crewwas to be worki ng
by Rafael Padilla, Afred s son, and by Tony Padilla, although Hores stated
that Tony Padilla provided such instructions on a very occasi onal basi s.
However, Hores testified that he woul d see Tony Padilla out in the groves on
an average of three to four tines a week during the 1982-83 navel season.
Hores further stated that while Tony was in the groves, he woul d i nspect the
picking job to nake sure that it was being done properly and that no oranges
were being left on the trees. According to Hores, Tony Padilla woul d check
each box or bin picked by each individual worker. 1In the event the work was
not bei ng done correctly, Tony Padilla would bring it to the worker's
attention by telling the foreman to instruct the picker. Tony Padilla al so
has told Hores at what tine to cormence the picki ng operation should the
oranges in the grove be wet. If Tony is not present, Rafael Padilla gives
this order. Should the crewfinish work in a particular block early on a given

day, it is Tony Padilla who tells the forenan where the crewis to
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nove to work next. In terns of general supervision over the forenen working
for Afred Padilla, Afred, Rafael and Tony Padilla all give them
i nstructions.

Hores stated that on occasion the workers in his crew woul d denand
nore noney when the quantity of fruit in a given grove was sparse. Hores
would relay their request to Tony or Rafael Padilla. n occasion, Tony
Padi | | a woul d aut hori ze the increase; on others he would not. Hores hinsel f
did not possess the authority to grant such an increase. A fred Padilla has
al so approved an increase of this type.

(n cross-examnation, Hores stated that Alfred Padilla was very
seldomin the groves during the 1982-83 navel orange picking season. As a
consequence, he did not check the work of Hores' pickers very often. Hores
stated that even though A fredo was the boss, "Rafael and Tony were the ones

in charge of it there."
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b. Testinony of Gegorio Gnzal es

Gegorio Gnzal es had worked for Alfredo Padilla as a
harvesting foreman for the three years up to and includi ng the 1982- 83

season. 65/ The fruit which his crews harvested was sent to

the Sequoi a and Exeter Qange Packing Sheds. As wth M. Hores, Gnzal es'
duties as foreman included the hiring and firing of workers, and insuring
that their work was bei ng done properly.

Gonzal es corroborated Hores' assertion that he received orders as to
where his crewwas to work fromRafael and Tony Padilla and fromA fredo when
Rafael was not there. (Gonzales also stated that he woul d see Tony Padilla in
the groves daily, checking the work of each individual picker, ascertaining
whet her there were too many steins |eft on the fruit or too nuch fruit left on
the trees. Gonzales testified that he wtnessed Tony Padilla instructing
and/ or reprinandi ng individual pickers who were not performng their jobs
properly. onzales also reiterated the assertions of foreman Hores that Tony
and/or Rafael Padilla, on occasions that the groves were wet, would tell the
crew when it coul d cormence pi cki ng.

Gonzal es al so described situations when workers would arrive at a
field and have to wait several hours before beginning to pick. In these
circunstances, the workers mght demand "wet tine" pay or noney for gas for
traveling to the harvest site and not working. Tony Padilla had the authority
to approve the paynent of such nonies to the workers. The workers woul d

reguest such paynent

_ 65. As wll be discussed at greater length in the unfair |abor
practice portion of this decision, neither Gnzalez nor Hores are still
enpl oyed by Alfred Padilla.
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of their forenen who would in turn relay the request to Tony Padilla.@/

Gonzal es further testified that there were occasi ons when his crew
dermanded additional noney to harvest a particul ar grove. Gnzal es did not
grant those increases since, as he stated, he did not have the authority to do
so. He would relay the request, however, to Tony Padilla. Tony Padilla has
not given his approval to a wage increase that Gnzal es asked for on behal f of
his crew

Aso simlar to Hores' testinony, Gnzal ez stated that when his crew
finished work in a particular block at an early hour on a given work day, Tony
or Rafael Padilla would tell the forenan where to nove the crew next.

As Marvin Wlson testified, Gnzal ez noted that Tony Padilla s duties
al so i ncl uded checking the oranges for their sugar content. In the event the
sugar content did not reach a certain | evel and Gnzal es’ crew was present in
the grove, Tony Padilla woul d order the crewto another grove.

The parties stipulated that in the event that Mguel Sanchez and
Gornelio Lopez were called to testify, they woul d of fer testinony
substantially the same as that of Gegorio Gnzal es and Genaro Hores, and
that Sanchez and Lopez occupi ed the sane positions as Gnzal es and Hores in
the period being considered, i.e., they were forenmen working under A fred
Padi | | a.

~ 66. Gonzales also stated that Tony told him"they were never goi ng
toget it."
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4. Rebuttal Testinony of Marvin WIson

In an effort to refute the above assertions by the forenen who worked
for Afred Padilla regarding the anount of contact that Tony Padilla had with
their crews, the enpl oyer recalled Marvin Wlson. WIson stated initially
that during the w nter navel season, crews picked oranges for a period of
between four to six hours per day. QGven the probl ens intendant upon picking
wet fruit (which essentially causes a weak rind), crews ordinarily wait until
between 10: 00 and 12: 00 noon before they commenced working to enabl e the fruit
on the trees to dry.

Wl son testified that during the 1982-83 navel orange season Tony
Padi | | a was responsi bl e for the direct supervision of seven harvesting crews.
These crews, according to WIson, worked on those ranches in the single

enpl oying entity that were located wthin Kern Cbunty.g/

The ranches
thensel ves are |l ocated east of Hghway 99 in the area between Del ano and
Fanoso. Three of themare west of Hghway 65 and one slightly to the east of
Hghway 65. An additional ranch is located nore or |ess on the Kern county
l'i ne.

WI son was sonmewhat vague as to Tony Padilla' s exact responsibilities
in connection wth these ranches. He answered in the affirmative to the
fol | ow ng question posed by counsel: "During the 1982-83 navel orange season,
did Tony Padilla, to your know edge, have crews that were harvesting in Kern

QGounty on a regul ar basis?' The fact that Tony Padilla s crews nmay have been

67. WIson did not state specifically that Tony Padilla s
responsi bilities were exclusively involved in those ranches in Kern Cbunt?/.
He noted, however, that 55-60% of the total acreage wthin the single
enpl oyi ng entity was contai ned wthin that county.
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harvesting in Kern Gounty on a regul ar basis does not indicate that was the
only location for his crews, nor does it indicate that any other crews nay
have been responsi bl e for harvesting in these particul ar areas.

Marvin Wl son was also directed to denonstrate on a map of the area
the locations of those ranches where the crews of Alfredo Padilla were
"usual | y responsi bl e for harvesting operations.” The ranches so enconpassed
i ncluded an area fromP ai nview east of Tulare all the way north to the town
of Navel encia, south of the Gounty Road 180 whi ch bisects Fresno. | ncl uded
wthin this grouping were sone 16 different ranches. Fromnorth to south the
area enconpassed roughly 40-45 mles. Painviewis |ocated approxi nately 25
mles north of the Fresno Gounty |i ne.

Inits brief, the enpl oyer argued at length that the
testinony of the erstwhile forenan was inherently incredi bl e because in order
for Tony Padilla to nake appearances where other crews were working and
supervi se his own crews, in addition to performng whatever functions were
enconpassed wthin his responsibilities as a shed enpl oyee, M. Padilla woul d
have had to have covered too extensive an area during the tine of the
harvesting operation wthin a given day. In short, the enpl oyer argues that
Tony Padilla woul d have had to have been everywhere at once.

However, the enployer's argunents in this regard are unavailing. As
noted earlier, the specific ranches on which Tony Padilla supervised his own
crews were not nentioned when testified to by the enpl oyer's wtness. The
vague references by Marvin WIson do not indicate whether Tony Padilla m ght

have been responsi bl e for
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harvesting operations on any ranches other than those in Kern Gunty, nor does
it indicate that any other supervisors such as Jose Ontiveros or Afred

Padi | | a were responsi bl e for harvesting in those particular locations. As it
devel oped on cross-examnation, Marvin WIlson admtted that he was not that
famliar wth exactly how Tony Padilla spent his tine on a gi ven work day,
that he woul d not see himthat rnuch, sonetines once or tw ce a day. Most
inportantly, however, Tony Padilla hinself was not called as a w tness.
Therefore, there was no direct refutation of any of the assertions nade by the
forner forenen working under Alfred Padilla. Accordingly, their testinony nust

be credited. 68/

68. The enpl oyer argues in essence that an inference shoul d be used
to overturn direct testinonial evidence. However, that inference i s based on
the vague recitations of Mirvin Wlson as to the area of Tony Padilla's
responsibilities, and is by no neans concl usive. Unhder Bvi dence CGode section
412, "[1]f weaker and | ess satisfactory evidence is offered when it was wthin
the power of the party to produce stronger and nore satisfactory evidence, the
evi dence offered should be viewed wth distrust.” Further, under Evidence Gode
section 413: "In determning what inferences to draw fromthe evi dence or
facts in the case against a party, the trier of fact may consider, anong ot her
things, the parties’ failure to explain or to deny by his testinony suc
evidence or facts in the case against him ..." It 1s clear, then, that the
failure to call Tony Padilla duri nﬂ. the representation phase to directly
counter assertions nade regarding his own particular responsibilities can only
| ead to the conclusion that the 1 nference which the enpl oyer seeks to be drawn
fromthe testinony of Mirvin Wison is insufficient to substantially refute
the direct sworn testinony of two wtnesses and the corroborative testinony
whi ch woul d have been preferred in the event that a stipul ati on regardi ng that
testinony not been entered into. Additionall testinony received during the
unfair [abor practice phase concerni ng Ton% Padilla' s duties (see bel ow
further buttresses the evidence preferred by the Lhion' s w tnesses.
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5. Analysis of Representational |ssues
Section 1156.2 of the Act nandates that for

representational purposes "[t]he bargaining unit shall be all the agricultural
enpl oyees of an enpl oyer." (Enphasis supplied.) The Enpl oyer's (bjections to
the Hection nay be succinctly characterized as centering on the question of
the size and scope of the appropriate bargaining unit, i.e., whether the

pol | ed workers represented all the enployer's agricul tural enpl oyees. The
Enpl oyer essentially contends that certai n enpl oyees or groups of enpl oyees
were inproperly excluded or included in the unit. Hence, the el ection which
was conducted was not truly reflective of enpl oyee chai ce.

As noted above, the Tally of Ballots reveal ed that 386 i ndividual s
voted in the election out of a total of approxi mately 550 deened eligible to
vote. (ne hundred fourteen voters were chal l enged on the basis that their
nanes were not contained on the eligibility lists or that they did not present
proper identification. An additional 135 workers voted chal | enged bal |l ots

69/

whi ch were not included on the official tally.— Qven the Lhion's

nmargin of victory (121 votes), including the packi ng shed workers wthin the
unit would, in and of itself, be potentially sufficient to affect the outcone

of the el ection.

69. The chal l enge sheets for these voters list these individuals. A
stipulation entered into by the parties, and the enpl oyer's brief, state that
a total of 165 packing shed enpl oyees attenpted to vote. This figureis
apparent|ly erroneous. Testinony reflected that a total of approxinately 200
i ndi vi dual s were enpl oyed at the packing sheds during the eligibility period.
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a. I nclusion/Exclusion of the Packi n% Shed
Enpl oyees (yj ections 2(a) and 2(b)

This Board, by statute, is constrained to specifically followg t he

National Labor Relations Board interpretation of the term"agricul tural
enpl oyee," as set forth in ALRA section 1140.4(b):
The term"agricul tural enpl oyee” or "enpl oyee" shal|l nean one engaged
inagriculture, as such termis defined in subdivision (a). However,
nothing in this subdivision shall be construed to include any person
ot her than those enpl oyees excl uded fromcoverage of the National Labor
Rel ations Act, as anended, as agricultural enpl oyees, pursuant to
Section 2(3) of the Labor Managenent Relations Act, . . . and Section
3(f) of the Fair Labor Sandards Act ....
Snply stated, this Board s jurisdictionis [imted to those enpl oyees
excl uded under the NL.RA as agricultural wor kers.7—1/
Section 3(f) of the Fair Labor S andards Act defines
"agriculture" as enconpassi ng:

farmng in all its branches and am)ng ot her things includes the

cultivation and tillage of the soil , dairying, the production,
cul tivation, grow ng, and harvest| n "of any agricultural or
horticultural coomodities . . ., any practices (. . .) perforned by

a farner or on a farmas are inci dent to or in conjunction wth such
farmng operations, including preparation for narket, dellverK to
storage or to narket or to carriers for transportatlon to narke

The above section of the F.L.S A was interpreted by the Suprene

Gourt in Farners' Reservoir and Irrigation Conpany v. MConb

70. Conpare Labor Code section 1148, which states that the ALRB
fol ow "appl i cabl € N.RA precedent, thus allowng for this Board' s
determnation of the "applicability" of a given rule of Federal |aw

71. In fact, the National Board has held that the federal
Act preenpts the AL.RA on the issue of who is an agricul tural
enpl oyee under its standards, even where the state Board has
previously exercised jurisdiction over the workers. (HM H owers,
Inc. (1977) 227 NLRB 1183.)

-58-



(1949) 337 US 755, which set forth a construction of that statute which has
continued in effect through the present. The Gourt stated that wthin the
statutory | anguage was a di chot ony whi ch divided the definition of
"agriculture" into "primary" and "secondary" classifications. Under the
"prinmary" classification, functions directly involved in the cultivation and
harvesting of crops, anong other things, were included. Wthin the secondary
classification were such functions that were not directly associated with the
actual grow ng and harvesting of agricultural conmodities, but were perforned
"by a farner or on a farm incidently to or in conjunction wth . . . farmng
operations.” (ld. at 762.)

The packi ng shed operations concerned in this case would seemto fall
w thin the "secondary" classification under the FLSA as "preparation for
narket, delivery to storage or to narket or to carriers for transportation to
narket." Wen the National Board has treated the issue of whether a packi ng
shed is an "agricultural " operation (and hence exenpt fromNL.R A coverage)
or a "commercial" operation, the question has, in sone instances, turned on
the percentage of crops handl ed at the shed which are not grown by the
enpl oyer of the shed s enpl oyees. Enpl oyees are thus not deened agri cul tural
workers if a "regular and substantial portion of their work effort is directed
toward haul i ng and processing the crops of growers other than their own
enpl oyer." (G ower-Shi pper Vegetabl e Association (1977) 230 NNRB 101.) In

that specific case, drivers hauling 90%of the produce grown by their enpl oyer
were determned to be agricultural workers. By contrast, in NL.RB v. C&D
Foods, Inc. (CA 7, 1980) 626 F.2d 578, drivers who
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transported twenty percent or nore of the crops grown by enpl oyers ot her than
their own were deened non-exenpt enpl oyees.

Here, the parties stipulated that wth the exception of three percent
of their total volune, the Sequoi a and Exeter sheds packed only fruit grown
and cul tivated by Badger Farmng CGonpany on the twenty ranches contai ned
wthin the single integrated enpl oying entity. Thus, it would seemthat the
packi ng sheds, under this percentage-type of analysis, woul d be considered
agricultural and not commercial and hence subject to ALRA jurisdiction.

However, this Board has cautioned agai nst using a "nechani cal
application of any rule or percentage" in determning the agricultural vs.
commercial nature of a particul ar packi ng shed operation. (Gow At (1981) 7
ALRB No. 19.) Instead, it has suggested that there shoul d be an exam nation
of the "totality of the situation rather than isolated factors." (Bonita
Packi ng (1977) 4 ALRB No. 96; Gow Art, supra.) In the instant situation,

both the Sequoi a O ange and Exeter (O ange packi hg sheds are owned and nanaged
by the sane three individuals: Qeah WIson, Marvin WIson and Carl
Pescosolido, Jr. As per the stipulation between the Uhion and the enpl oyer,
these individual s al so participate in the coomon ownershi p and nanagenent of
the twenty distinct ranch properties which grow at |east 97%of the citrus
handl ed by the two sheds. Two of the shed owners, Qeah and his son Mrvin,
operate the entity WIson and WI son, which is the nomnal enployer of the
shed enpl oyees and of the enpl oyees of Badger Farm ng Conpany who are al ready
included wthin the unit. There is additionally a degree of interchange of

per sonnel between the sheds and the farmng conpany. Lastly, the
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ranches, the farmng conpany and the sheds share comrmon office facilities at
150 Wst Pine in Exeter, Galifornia, which is also the location of the Sequoi a
Q ange Gonpany packi ng shed.

The Whion basically argues that the packi ng sheds are separate
corporate entities which in and of thensel ves do not own any agricul tural
| and. Thus, they shoul d be considered akin to the Farners Reservoir and
Irrigation Gonpany, which the Suprene Gourt held was a commercial, not an
agricultural, venture, since the workers were enpl oyed by a distinct,
i ndependent entity which itself did not own |and or engage in any activities
directly involved in the gronth or harvesting of agricultural commodities.
The wat er suppl ying function therein was separated fromthe farmng function
itself and becane its own sel f-contai ned and hence coomercial activity. The
enpl oyees of the water conpany were therefore deened enpl oyees of a farners

cooperative association. (Farners' Reservoir & lrrigation ., supra.) Under

the federal regulations interpreting F.L.S A 83(f), such enpl oyees are
considered to be engaged in work not "by farners" but "for farners.” (29
CF R 780.33(a); see also Bonita Packing ., supra.) By anal ogy, the Lhion

cont ends, the packi ng shed workers shoul d al so be consi dered enpl oyed by a
separate comercial venture, not "by farners."

Unfortunately for their position on this issue, the Uhion's argunent
ignores the stipulation of the parties that the sheds, the ranches, and the
farmng conpany, despite their nomnal separateness, function and "[hol d]
thensel ves out to the public as a single, integrated business enterprise and

therefore constitute a single integrated enpl oying entity. The "singl e,

i ntegrated
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enpl oyi ng entity" should therefore, in this instance, be considered to be a
"farner" within the nmeaning of F.L.S A section 3(t). The various ranches and

Badger Farming Gonpany, as conponents within the integrated enterprise,

conprise elenents wthin the "prinary" neaning of "agriculture,” i.e.
"cultivation and tillage of the soil . . ., production cultivation, grow ng
of any agricultural . . . coomodities.” The packing sheds, as anot her

conponent of the integrated enploying entity, or "farner," function in a
capacity "as an incident to or in conjunction wth such farmng operations:"
the "preparation for narket, delivery to storage or to narket or to carriers
for transportation to narket." The fact that each shed is organi zed as a
distinct corporate entity does not, given the integrated nature of the entire
enterprise and the common nmanagenent and ownership of its various conponents,
transformthe agricultural nature of the enterprise into a conmerci al venture.

(C. Pappas and Gonpany (1984) 10 ALRB No. 27.)

Therefore, it is recoomended that the ballots cast by the workers in
the Sequoi a O ange and Exeter O ange sheds shoul d be opened and counted and a
revised Tally of Ballots prepared.

b. The Labor ontractor/ Qust om Harvester |ssue
(oj ections I (a), 2(c), (d). and 3(d))

(1) Summary of the Evidence

The three individual concerns under considerati on— whi ch

suppl y harvesting crews to the enpl oyer possess nany simlar features.

Because of these simlarities, the reasons for including

72. Tony Padilla, as the supplier of picking crews, V\as stipul ated
to be a labor contractor, and hence hi's harvesting enpl oyees woul
autonatically be incl uded in the bar gaining unit.
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or excluding the crews of each fromthe bargaining unit are equally

appl i cabl e. £ Each hires its own drivers, forenmen and harvest workers.
Hring for Qurtis ontracting is done at their offices, Wereas crew nenbers
working for Alfredo Padilla and Jose Ontiveros are hired by their forenen.
There is no interchange of workers between the sheds and/or Badger Farmng
Gonpany and the three conpani es responsi bl e for harvesting the crop.

Nonet hel ess, whil e packi ng shed supervi sorial personnel are not
involved in the hiring of harvest enpl oyees, they affect the work forces of
each enterprise in the vital areas of wages, discipline, and direction and
hence control of their work. By manifesting this control, the single
I ntegrated enpl oyer denonstrates that it has "the substantial |ong-term
interest in the ongoing agricultural operation” which nmakes it "appropriate to

fix enployer responsibility on them"” (R vcomCorporation, infra), and | eads

to the conclusion that the enpl oyees of the three | abor suppliers shoul d be
included wthin the single, integrated enpl oyer bargaining unit.

d the three areas which the enpl oyer, via Marvin WIson, GCarl
Pescosol i do, and/or Tony Padilla exerts its influence, the nost significant is
inthe area of wages. The integrated enpl oyer plays a central role in

determning the wage rate for the harvest

/
/
/

73. The Lhion's argunents in this regard will be treated bel ow
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74/

workers,— and, indirectly, in setting forenen's sal ari es and

determning | abor supplier's profits, since the comm ssion fromwhich these
itens are derived is based on a percentage of the picker rate. The extent of
renuneration for harvest workers, forenen and owners of the three concerns is
determned only after consultation and presunabl e approval of representatives
of the enpl oyer.7—5/

As a general proposition, the single enpl oyer controls the amount of
work avail able to the harvesting enpl oyees of Qurtis, htiveros and A fred
Padilla, as it assigns to each of these concerns specific ranches whi ch each
IS responsi bl e for harvesting. 76/ The enpl oyer al so dictates the quantity of
frut to be harvested in a given period by a given concern, thus |ikew se
exerting further direct control on the extent of work availability.

According to the testinony of Genaro Hores and G egori o Gnzal ez,
Tony Padilla, the packing shed field nan, inspected the work of individual
pickers in Alfred Padilla s crews and reprinanded themwhen it was not up to
standard. Afred Padilla mght al so bring these probl ens invol ving pi cki ng

quality to the attention of

74. The ultinate authority of the shed on wage matters and t he
mninmal authority of the labor suppliers inthis regard can be seen directly
in the evidence preferred by |abor consultant Hghfill, recounted bel ow who
recommended that picker rates be increased prior to the election. Shed
nanager s deci ded to i npl enent his recommendati on without discussing it wth
the labor suppliers.

. 75. Additionally, Tony Padilla has the authority to grant ad hoc
wage i ncreases and conpensation for "wet tine."

76. As nay be recalled, Afred Padilla s crews were assigned to
harvest fifteen separate ranches, Ohtiveros' were assigned to four, while
those of Qurtis were assigned to two. Qurtis denonstrated the shed' s control
over the total work load in her testinony regarding the reassi gnnent, several
years previous, of. the harvesting of one of those two ranches to anot her
concer n.
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the forenen of the pi cker who was responsi bl e. The forenen woul d t hen speak
to the individual worker, who mght order the discharge of that worker as a
resul t.

Jose ntiveros al so noted that shed personnel woul d bring pick
qguality problens to his attention. ntiveros woul d either speak directly to
the picker about it, or discuss the problemwth that picker's forenan.
ntiveros mght utilize these difficulties as the basis for a di scharge;
however, it woul d be he, not the forenen, who woul d nake the deci si on whet her
to take that action.

June Qurtis likew se alluded to the possibility of shed personnel
bringing pick quality problens to her attention which she would, in turn,

relay to the foreman of the crewin which the problen1arose.zy

Shed personnel are additionally directly involved in ordering when
and where harvesting mght take place. The Qurtis conpany is told
specifically by Marvin Wlson the quantity of fruit that the shed requires,
and fromwhi ch of the two ranches which are Qurtis’ responsibility the fruit
shoul d be obtained. S mlarly, Jose Ontiveros is given an order by shed
personnel to harvest a certain quantity of citrus. He mght also be told

where to obtain

77. Additional evidence was adduced during the unfair |abor practice
aspect of the case which further denonstrated the possible inpact of the
packi ng shed on harvesting enpl oyee policies in such areas as di scipline and
di scharge and seniority. Afred and Tony Padilla, and Jose Ontiveros jointly
prepared an "enpl oyee handbook” whi ch, the record reveal s, was distributed at
least tothe Afred Padilla crews. |In separate sections the handbook states
that the "packi ng house manager," or Marvin WIson, nay intercede and take
action on nmatters involving potential discharges or seniority. Wile Padilla
nai ntai ned that such intercessions had never taken place, the fact remains
that he sawfit to include such | anguage in the bookl et distributed to all his
enpl oyees.
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the fruit fromanong the four ranches to which he is assigned: a specific
bl ock nunmber mght be designated by the shed as the area from which his
crews are to obtain the quantity of citrus ordered for that day.

Goncerning Alfredo Padilla s operation, M. Padilla
nai ntai ned that he has broad discretion anong the fifteen ranches to which he
is assigned as to where to send his crews to obtain the quantity of fruit
ordered by the shed. However, the shed mght nake this decision if it
requires a particular size of fruit known to be procurable on a particul ar
ranch. It also can affect where Padilla s crews are not to work by gi bbing
certain groves, and then informng Padilla where this procedure has taken

78/
pl ace. —

Qher simlarities anong the three concerns include the type of
equi pnent each utilizes in its harvesting and haul i ng busi ness. Each

nai ntains trucks, trailers, fork lifts, ladders, and field toilets. ntiveros

and Qurtis noted that they provide picker sacks and gloves.zg

mght be deened costly to a degree. 8

Thi s equi prent

~78. Qurtis' and Ontiveros' crews operate under simlar
restrictions.

79. Afred Padilla did not nention this facet of his operations.
However, as discussed infra, after the shed retained | abor consultant H ghfil
prior to the election, it was determned by the shed that this equi pnent be
provi ded presurmably to all pickers.

80. The val ue of Padilla s equi pnent was about $400, 000, that of
nti veros $350, 000, while that of Qurtis totalled $100, 000, As not ed
previously, not all of this equi pnent is devoted to quu0|a-related
oper ati ons.
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R sk of loss of the crop attaches to all three concerns fromthe tine
it is harvested until it is delivered to the packing sheds. However, the
singl e enpl oyer bears this risk for | osses sterming fromany and al |l ot her
factors and tine periods, including cultivation and narketing of the crop.
The three | abor suppliers are also liable for danage in the groves caused by
their crews. Al of the suppliers of labor naintain liability insurance for
each of the foregoing possibilities.

(2) The Lhion's Contentions re; Qurtis
Gontracti ng

The Uhion argues that the enpl oyees of Qurtis Gontracting shoul d be
consi dered a customharvester and as a consequence its enpl oyees shoul d not be
included in the unit. However, as discussed above, the Qurtis operation has
nore simlarities than differences to the businesses of Afred Padilla and
Jose Ontiveros. Like them it provides haul i ng services and the equi pnent
needed for same.s—]j Wi le the Uhion contends that "Qurtis provides its
enpl oyees w th steady year-round enpl oynent in one crop or another," such
assertions have little support inthe record. M. Qurtis stated that her
crews work in a variety of crops and seasons, |ike those of Padilla and
Onti veros, and enpl oynent can be had on a continuing basis "if there' s spaces
available.” The high rate of turnover, attested to by Ms. Qurtis, nore
accurately evinces the lack of continuity, or the nore sporadic nature, of

work opportunities. As wth a good deal of Qurtis’ testinony, she did not

rely on personal

81l. The Qurtis investnent in equipment is substantially |ess
($100,000 as opposed to three or four hundred thousand) than that of
ntiveros or Padilla.

-67-



know edge or experience to respond to counsel's queries on this issue.
Rather, her recitation was based nore on conjecture and specul ati on:
Q (By M. Dunphy): MNow if you have, let's say three or four, five
crews enployed In citrus, and let's say the season ends -- the
Val enci a season ends and the grape season is starting, do you transfer
those enployees if it's at all possible -- if there's spaces
available, right in to the grapes?
A (By M. Qurtis): Rght. | believe we have a fair anount of
peopl e seeking to work with our conpany because we do different types
of harvesting and they' re assured of a | onger season.
Q So, they're assured of fairly year-round enpl oynent ?

A Raght. Those that want to stay year-round -- it's a free
world.  They cone and they go.

The "comngs" and "goings" of the Qurtis work force cannot be under enphasi zed.
S eady "year-round” enpl oynent woul d appear to be the exception, rather than
the rule, despite its possible availability.

Qurtis noted that there was a lack of contact in the groves between
shed personnel and her crews. This lack of contact is viewed as nore a
function of the distance fromthe sheds to the groves in which her crews work,
and of the wde fluctuations in the quantity of work to be acconplished on the
two ranches, than it is a manifestation of the degree of independence or
di scretion which Qurtis exercises in conjunction wth Sequoi a-rel ated
operations. Shed personnel are integrally involved, as they are wth Padilla
and Ontiveros, in determning tine, place, quantity and quality of harvest,
and in setting wage rates. In light of these factors, the absence of contact

In the groves between Sequoia representatives is
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not consi dered significant.§—Z

The Lhion further contends that as Qurtis testified, her conpany nust
absorb the difference between the "fixed" bin rate negotiated wth the
enpl oyer at the begi nning of the season and a raise in that rate necessitated
by a sparse yield. As nay be recalled, Ontiveros and Padilla have a simlar
wage policy in that their rate could be raised so that pickers earn at |east
the mni numwage. However, Onhtiveros and Padilla pass the cost of the raise
on to the shed and thus by inference, gain their approval for it. Nonetheless,
Qurtis was basing her testinony on this issue on specul ation. She stated that
"[t]o this date, we' ve never changed any [wage rates] in the mddl e of the
year."

Lastly, the Lhion argues that the Qurtis crews are nore typically
used on a sporadi c basis when enpl oyed on Sequoi a' s ranches. Because of the
vari ance of the enpl oyer-related work | oad, they are often transferred by
Qurtis md-week or md-day to other, non-Sequoia ranches in an attenpt to
naintain a certain continuity of enploynent for these enpl oyees. @ven the
pol i cy considerations inherent in determning the appropriate "enpl oyer, "
i.e., which entity offers the nost stabl e environnent for collective
bargaining as a result of a continued rel ationship wth enpl oyees, the Uhi on
contends that Qurtis' workers, shoul d they work under a Uhion contract on a

limted or partial-day basis, woul d present

. 82. M. Qurtis did testify that she did have contact wth "Henry"
who lives at the Madera 240 ranch. Henry converses w th her personnel while
they are on the property and may be asked by Qurtis to report, infornally, on
weat her and field conditions. However, he does not exercise any nanagerial or
deci si on-naki ng authority in these regards.
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"admni strative nightnares" for the Union and the enpl oyer

Nevert hel ess, as has been repeated y enphasi zed, this enpl oyer
exercises a great deal of control in determning the wages, hours, and terns
and condi tions of enploynent of all of the enpl oyees of the three | abor
suppliers. In the absence of attaching prinary enpl oyer responsibility to
Sequoia, Whion representation in a unit defined as enpl oyees of the | abor
supplier would be an exercise in futility. Any issues negotiated on behal f of
t hese enpl oyees woul d, in effect, have to be renegotiated wth Sequoia. Such
circunstances could hardly lead to "stability" in collective bargaining for
the Qurtis enpl oyees worki ng on Sequoi a properti es.

(3) Legal D scussion and Anal ysi s

Section 1140.4(c) of the Act defines an agricul tural enpl oyer
as:

The term™"agricul tural enpl oyer" shall be liberally construed to
i ncl ude any person acting directly or indirectly in the interest of an
enpl oyer in relation to an agricultural enpl oyee, any individual
rower, corporate grower, cooperative grower, harvesting associ ati on,
iring association, |and nanagenent group, any associ ation of persons
or cooperatives engaged in agriculture, and shall include any person
who owns or | eases or nanages | and used for agricul tural purposes, but
shal | excl ude any person supplying agricultural workers to an enpl oyer
any farmlabor contractor as defined by Section 1682, and any person
functioning in the capacity of a labor contractor. The er‘rﬁl oyer
engagi ng such | abor contractor or person shall be deened the enpl oyer
for all purposes under this part.

A farml|abor contractor is defined as:

(b) "Farmlabor contractor" desiPnates_any person who, for a fee,

enpl oys workers to render personal services in connection wth the
production of any farmproducts to, for, or under the direction of a
third person, or who recruits, solicits, supplies, or hires workers on
behal f of an enpl oyer engaged in the grow ng or produci ng of farm
products, and who, for a fee, provides in connection therewth one or
nore of the foll ow ng services: furnishes board, |odging, or
transportation for such workers;
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supervi ses, tines, checks, counts, weighs, or otherw se directs or
neasures their work; or disburses wage paynents to such persons.

( e? "Fee" shall nean (1) the difference between the anount received by
a labor contractor and the anount paid out by himto persons enpl oyed
to render personal services to, for or under the direction of a third
person; (2) any val uabl e consideration received or to be received by a
farmlabor contractor for or in connection wth any of the services
descri bed above, and shall include the difference between any anount
received or to be received by him and the anount paid out by him for
or in connection wth the rendering of such services.
As | abor contractors are excluded fromthe definition of "agricul tural
enpl oyer" in the Act, persons engaged by themin a non-supervisorial capacity
are deened t he enpl oyees of the enpl oyer who engages the | abor contractor him
or herself and are included, for the purposes of union representation, in that
enpl oyer's coll ective bargaining unit. (See, e.g., Jordan Brothers' Ranch,

supra; S &J Ranch, Inc. (1984) 10 ALRB No. 26.)

h the other hand, if a supplier of labor is determned to be a
"customharvester,” then the enpl oyees are included wthin a bargai ning unit
defined as the enpl oyees of the customharvester, rather than the entity which
retains the customharvester. (See, e.g., Qurnet Harvesting and Packi ng
(1978) 4 ALRB No. 14); Linoneira Gonpany (1981) 7 ALRB No. 23.)

The definition of the term"customharvester" has arisen from
decisional law as contrasted wth the statutory definition of the terml abor
contractor. Basically, a "customharvester" provides "sonethi ng nore" than
the nere furnishing of agricultural labor for a fee. (Kotchevar Brothers
(1976) 2 ALRB No. 45; Gournet Harvesting and Packing, supra.) Qne or both of

two factors have previously been "considered essential™ in earlier cases to

the application of

-71-



customharvester status: "the providing of specialized equi pnent and the
exerci se of managerial judgnent in the cultivation or harvesting of crops."
(Sutti Farns (1980) 6 ALRB Nb. 11.) An examnation of the totality of the
activities engaged in by the supplier of labor is necessary in naking a custom
harvester determnation (Joe Maggi o (1979) 5 ALRB Nb. 26), wth a view towards
"fastening the bargai ning obligation upon the entity wth the nore pernanent
interest in the ongoing agricultural operation." (Gournet Harvesting and

Packi ng, supra, p. 5; Tony Lomanto (1982) 8 ALRB No. 44; Jordan Brothers Ranch
(1983) 9 ALRB No. 41.)

A seemingly definitive discussion of factors applicable to custom

harvester status appeared in Tony Lonanto, supra. There, the Board recogni zed

that in prior decisions it had been "difficult to consistently distinguish
between | abor contractors and customharvesters,” given the variety of

agricultural practices in varying regions with varying crops, and that "no
concl usi ve factor has emerged to control all 'customharvester’ cases." (ld.
at 4 and 5.) Accordingly, it determned that there should be a full inquiry
into all facets of a labor supplier's operation and all factors which bore
"upon the ultimate goal of attaching the collective bargaining obligation to
the entity which wll pronote the nost stable and effective |abor relations."”
The Board then proceeded to list thirteen separate criteria for assessing the
i ssue, which any such inquiry should "include, but not be limtedto. ..." A
di scussion of the application of these criteria wll appear bel ow

Not long thereafter, however, the California Suprene Gourt decided

RvcomGorp v. AL RB (1983) 34 Cal.3d 743. In that case
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it stated:

No deci sion hol ds, however, that a customharvester is the sole _

enpl oyer of any workers it furnishes. Any such result woul d under m ne

the statutory goal of fixing |abor relation responsibility directly on

farmoperators. Thus any assunption the Triple M[the supplier of

harvest |abor as well as haul i ng services and equi pnent] acted as a

custom harvester at R vcomRanch, and was therefore an enpl oyer of the

workers there, does not preclude a finding that R vcomand R verbend,

the ranch's operators, were al so enpl oyers of those workers for

purposes of the Act. (34 Cal.3d 769.)
Accordingly, the Gourt determined that regard ess of a |abor supplier's custom
harvester attributes, where warranted it would, in effect, establish "joint
enpl oyer" status between that entity and the one who engaged it by affixi ng
enpl oyer responsibility on the entity which had "the substantial |ong-term
interest in the on-going agricultural operation.” (ld. at 768.)

FHnally, the Board, incorporating these principles,

determned that Wile an inquiry based on the Lomanto factors mght be
instructive, it would ultimately need to "balanc[e] . . . policy
consi derations” in assigning enpl oyer status to the entity wth the "long-term

interest ... inthe. . . operation.” (S &J Ranch (1984) 10 ALRB No. 26.)

Wth all of the foregoing principles in mnd, it is found that the
single, integrated enpl oyer is the enpl oyer, wthin the neaning of the Act, of
t he enpl oyees enpl oyed by Jose Ontiveros, June Qurtis, and A fredo Padill a,
who performservices on its properties. This determnation is nade not only
because Sequoia et al. mght be considered a "joint" enpl oyer of these
enpl oyees, but al so because the three entities supplying | abor are consi dered
"l abor contractors,” under the "Lonmanto" standard, wthin the neaning of the

Act .
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It is unquestionabl e that the enpl oyer has the nost significant
"substantial long-terminterest in the on-going agricultural operation."
Through its various sub-entities, it owns the land, cultivates the crop,
determnes the timng and extent of the harvest, assigns its harvest work
forces, maintains quality control, and packs and narkets the crop. In the
control it exerts over the wages paid by the | abor suppliers, and the
guantity, quality and |ocation—ef their work, Sequoia fundanmentally controls
the "wages, hours and terns and conditions of enpl oynent” of these wor kers.8—4/
Accordingly, it is appropriate to affix the collective bargai ning obligation
on the enployer, as it exhibits those characteristics which will enable it to
"pronote the nost stable and effective |abor relations” wthin this context.

Bven if a Lonanto-type anal ysis were undertaken, as it was by both
the Uhion and Enpl oyer in their briefs, the sane concl usi on woul d be reached.
It is determned that the three suppliers of |abor are nore akin to | abor
contractors than customharvesters, and their workers are to be consi dered

enpl oyees of the enpl oyer for the purposes delineated in the Act.

83. That the |abor suppliers mght decide, on a day-to-day basis,
where to locate their crews is not considered as significant as the ability of
the enpl oyer to assign or apportion, overall, which ranches the three wll be
responsi bl e for harvesting.

84. As stated previously and discussed infra in the unfair | abor
practices section, notable al so was the shed' s retention of a | abor consultant
and its direct participation in decisions wth the consul tant concerni ng
met hods for nodifying wages and fringe benefits prior to the el ection. The
| abor supﬁl iers' 1nput was not sought in the neeti ng hel d for this purpose.
Rat her, the decision to increase wages and augnent benefits was nade by the
shed principal s al one.
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I ncorporating by reference the testinony and factual summary t hereof,

appearing supra, the Lomanto factors are considered with, in sone i nstances,

abbrevi ated applications to the circunstances of this case.

1. Wo exercises nmanagerial control over the various operations?
Wio has day-to-day responsibilities?

The enployer daily orders a quantity of fruit froma given
| abor supplier in nost instances. 8/ The | abor suppliers nay deci de where to
harvest wthin the area of their assignnents and provide daily on-the-job
supervision of their crews. Shed personnel such as Tony Padilla nay al so have
aroleindirecting and controlling the work in the groves, e.g., by ordering
the crews when to begin pi cking.

2. W decides what to plant, when to irrigate or harvest, which
fields to work on?

The enpl oyer, al though, as per above, harvest work | ocations
mght be sel ected by Ontiveros or Alfred Padill a.

3. Wo is responsible for performng the farmng
oper ati ons?

The enpl oyer.

4. Who provides the | abor? Does the provider al so supervise
the crews?

In the instance of the harvest workers, the labor is provided by

Otiveros, Qurtis and A Padilla, who al so provide

85. Qurtis testified that she mght receive the shed s orders on
a weekl y basi s.
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. : 86/
supervi sion of their crews.—

5. Does soneone provi de equi pnent of a costly or
speci al i zed nat ure?
Al three | abor suppliers provide "equi pnent."” Trucks, trailers, and

forklifts, however, are not considered sufficiently "specialized," as their

use is not limted to a particular crop or even to agriculture itself.8—7/ (See
Jordan Brothers Ranch, supra.) Equi pnent such as | adders, sacks and gl oves,
mght be consi dered "speci al i zed"; however, when conpared with their

investnent in trucks, etc., the value of this equipnent is insignificant. In

terns of whether the total value of this equi pnent can be deened costly, it
undoubt edl y i s when considered wthin the context of the particular entity

whi ch owns it.8—8/

However, when conpared with the costliness of the enpl oyer's
investnment, calculated inthe mllions, it is substantially |ess so.
6. Wi is responsible for hauling the crop to be processed or

nar ket ed?

86. Such attributes fall squarely wthin the definition of "l abor
contractor" in Labor Code section 1682.

o 87. . Tony Lomanto, where tonato harvesting nachi nes, as they were
limted to a particular crop, were considered "specialized."

_ 88. See S & J Ranch, supra, where the | abor supplier also provided
haul i ng and har vesting equi pnent val ued between $110, 000 and $312, 000, not
dissimlar to the val ue of the equi pnent considered here. There the board was
"not prepared to classify [the] inventory as nonspeci al i zed and noncostly."
(10 ARB No. 26 at p. 7.)
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The | abor suppliers. 8y

7. Wio owns or |eases the | and?

The enpl oyer.

8. h what basis are any contractors conpensated and who bears the
risk of crop | oss?

For harvesting, the | abor suppliers are paid a percentage override on
the aggregate piece rate wages paid to their pickers. Hauling charges are
assessed on varying bases by the three, but are generally grounded on quantity
of citrus hauled and the distance it is transported. A though the | abor
suppliers bear the risk of |oss of the crop fromthe tine of harvest until it
is delivered to the shed, "risk of loss" in terns of crop fail ure,
unsuccessful cultivation practices, or adverse narket conditions, lies

squarely wth the enployer.%y

9. Do the parties have any financial or business
rel ati onships with each other outside of the relationship at issue in the

case? Wat formof business organization is each party to

_ 89. In Jordan Brothers, supra, the fact that a | abor contractor also
provi ded haul i ng services was not determnative in concluding that he was to
be consi dered a | abor contractor.

90. onpare Tony Lonanto, supra, where the entity invol ved was pai d
on a per-ton basis, rather than a conm ssion based on enpl oyee wages. Such
net hod of conﬁensatlon indi cated that the |abor supplying entlt% ad an
interest in the quantity and quality of the harvest, and hence bore sone risk
of its loss. In S &J Ranch, supra, the enployer, as here, was responsible
for |rr|ga1|nﬂ, pruni ng and nai ntai ning of the groves and was responsi bl e for
negotiating the "price and quality control” of the harvest wth the canneries.
Smlar to the instant case, "any entrepreneuri al discretion exercised [by the
| abor supplier] was of a limted nature.” See also Sutti Farns, supra, where
the labor supplier's "risk of [oss" due to rejected produce picked by his
crews was deened of mnor i nportance.
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t he case?

No. The Ontiveros and Padilla concerns are sol e
proprietorships. Qurtis Gontracting is a corporation. The enpl oyer is an
interlocking and i nterdependent series of corporations, partnerships and
propri et or shi ps.

100 How do the parties view thenselves, i.e., does the
grower/l andowner consider the contractor a custom harvester? If other
growers enter simlar arrangnenets, what are their views?

Despite self-serving testinony fromQurtis, Onutiveros, and A fred
Padilla, these entities saw thensel ves, as evidenced by their invoices, as
farmlabor contractors. Evidence as to how the enpl oyer views themwas
simlarly self-serving and hence i nconclusive. No testinony was received by
other growers regarding this issue.

11. Howlong has each party been entering into
arrangenents of the kind at issue in the case? Wat is each party's investnent
inthat line of business and how easily could that investnent be |iquidated?

Qurtis has been harvesting Madera 240 Ranch for twel ve or thirteen
years, and Panoche Ranch for three or four. Unhder and incl udi ng previous
owners, Qurtis has provided | abor to these properties for about twenty years.

Ontiveros has been in the hauling and harvesting busi ness for twel ve
years, although how | ong he has provi ded services to the enpl oyer was not
est abl i shed.

Afred Padilla has supplied services to the enpl oyer and/or its

packi ng sheds for about twenty years.
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It appears that the investnent of the | abor suppliers mght be nore
easily liquidated, or utilized in other capacities, than that of the enpl oyer.
Their investnent is al nost exclusively personalty, not necessarily tied to a

. . . 91/
given crop in a given area. —

12. Wiat continuity of enpl oynent exists between any of the parties
and the agricul tural enpl oyees invovled in the case, e.g., did harvest
enpl oyees al so work before or after the harvest for one of the parties?

There is no interchange between the harvest crews and the
agricul tural enpl oyees working wth the various entities contained in the
single integrated enpl oyer. The labor suppliers attenpt to nmaintain a certain
continuity of enploynent for their enpl oyees through a variety of seasons and
crops. However, as the enpl oyer accounts for sixty percent of Qntiveros' work
load, and thirty-five to forty percent of Padilla s, one can infer that once
the enpl oyer's season is finished, neither of these concerns has full

alternate enpl oynent avail abl e for the Sequoi a harvesting cre\/\zs.g—Z

91. As the Lhion points out inits brief, the liquidation of the
| abor supplier's inventory would eventuate in the direct characterization of
these entities as "labor contractors.”" The hauling conponent of their
busi nesses is the najor el enent in determning whether they mght be accorded
customharvester status. Renoving that el enent would therefore | eave their
enpl oyees wthout a statutory enpl oyer, and hence create a potentially
unst abl e col | ective bargai ning situation.

_ 92. It may be recalled that four of Padilla s crews are assigned to
Sequoi a-rel ated operations, while four additional are assigned to duties in
connnection wth other packing houses. Qut of a total of six harvesting crews
working for ntiveros, three worked on | ands owned by the enpl oyer while three
wor ked for commodities received by other packi ng houses.
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No specific evidence was recei ved regarding particul ar crews
whi ch, having fini shed working for the enpl oyer, were relocated to ot her
agricul tural concerns.

Qurtis’ crews, to a greater degree, are shifted fromone grower to
anot her, and hence nay exhibit a greater continuity of enpl oynent within the
Qurtis organi zati on.

13. Utimately, who is the "enpl oyer" for collective bargai ni ng
pur poses, and what is the correct |egal status of each of the parties?

For reasons outlined above, the "enpl oyer" herein is the single
integrated entity, Sequoia, et al. Qurtis, Ohtiveros and Alfred Padilla, for

definitional purposes, are viewed "l abor contractors plus" (see S & J Ranch,

supra). For purposes of the statute, these entities are deened | abor
contractors. Their enpl oyees are thus considered enpl oyees of Sequoi a when
they are engaged in agricultural tasks on its properties.

c. BEnployer Responsibility for Failure to

nformCertain Oews of the Hection
(oj ection 3(a)-(d))

G oups of enpl oyees working for the three | abor suppliers and for
Tony Padilla were not included on the eligibility list and not inforned of the
representation el ection, despite the fact that they were enpl oyed during the
eligibility period on Sequoi a properties. These groups included twenty-nine
harvest workers in the crew of Jesus Mbran, working under Tony Padilla at the
Tropi cana Ranch; fifty-four Qurtis Gontracting harvest workers enpl oyed at the

Madera 240 Ranch during the eligibility week; twenty-ei ght nenbers
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of the Teodoro Barajas crews working under A freda Padill a; %/ pl us

the truck drivers who worked for the harvesting conpani es.

Regarding the truck drivers, despite the representation in the
enpl oyer's brief that this group included fourteen enpl oyees, no support for
this assertion can be found in the record. Furthernore, no proof was adduced
as to whether the drivers spent all their tine hauling produce to the
enpl oyer's shed, or only portions of their day so occupi ed, wth the rena nder
bei ng spent on hauling runs to other sheds. The enpl oyer cannot now assert
the failure to include the drivers on the eligibility list as a ground for

setting aside the el ecti on,9—4/ (see, e.g., J.A Wod Gonpany, 4 ALRB No. 10;

Ruline Nursery (1980) 6 ALRB Nb. 33) as it has not net its burden of proof in

this regard.

The enpl oyees of the three | abor suppliers have been deened enpl oyers
of the prinmary enpl oyer. Accordingly, these truck drivers, in appropriate
circunstances, mght be included in the overall bargaining unit. (See G ower-
Shi pper Vegetabl e Assn., supra; Romar Carrot (1978) 4 ALRB No. 56; Dairy Fresh
Products (1976) 2 ALRB No. 55.) Therefore, it is recommended that upon

presentation of adequate proof to the Regional Drector of the nunber of hours

spent by these drivers haul ing produce to the

93. Wile Padilla s testinony about this crew was inconsistent,
docunentary evi dence did prove that the crew was enpl oyed at Valley M ew #2
ranch during the eligibility record. Rather than affecting the ultinate
finding concerning this crew Padilla s testinony is viewed nore as a
reflection on his overall credibility, which was found wanting.

94. Parenthetically, it should be noted that the enpl oyer rai sed no

specific objection to el ection in connection wth the inclusion or exclusion
of the drivers.
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enpl oyer's shed, they be permtted to vote in subsequent el ections. In the
alternative, it is recoomended that the drivers be included on the eligibility
list and cast their ballots subject to challenge.

It is clear that as determned above, the Qurtis enpl oyees, and the
nenbers of the Barajas and Mran crews who worked on the enpl oyer's properties
during the eligibility period, are enpl oyees of the prinary enpl oyer who
shoul d have been considered eligible to vote. (ALRA Regs. 820352(a)(1).) The
Regional Drector, at least inplicitly, decided that the Qurtis enpl oyees were
enpl oyees of a customharvester, and hence not eligible to vote under any
ci rcunstances. The enpl oyer bore no responsibility for this exclusion. The
failure to include these fifty-four enpl oyees on the eligibility list, and
their resulting di senfranchi senent, mght or mght not have affected the
ultinate outcone of the election. This issue cannot be determned until the
135 bal lots fromthe packi ng shed are opened and counted. (onsequently,
shoul d the Uhion's nargin of victory be less than fifty-four votes after a
revised Tally is prepared shich includes the packing shed votes, the el ection
nust be set aside. (ALRA 881156.2, 1156.3(c) and 1157; see, e.g., Henet
Wol esal e (1976) 2 ALRB Nb. 24.)

However, the enpl oyees of Tony and Alfred Padilla were, ab initio,
considered eligible to vote. As franed in the enpl oyer's objections, was the
failure to include themon the election eligibility list "msconduct

attributable to the enpl oyer," and hence an inproper ground to rely upon,
under ALRA Regs, section 20365(c)(5), to overturn the el ection?

The enpl oyer stipulated that Tony Padilla was a | abor
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contractor. Hence his harvest workers are deenmed enpl oyees of the prinary
enpl oyer. Likew se, the harvest workers under Alfred Padilla have been
determned to be enpl oyees of Sequoia. Despite representations by enpl oyer
counsel Hunsaker that he transmtted the Board subpoena and eligibility |ist
information request to the attorney for the Padillas, and that attorney
submtted lists which were ultinately proven to be deficient, it is the
prinary enployer's responsibility to naintain accurate and current lists of
its enpl oyees, including those workers enpl oyed through a | abor contractor.
(ALRA 881157.3 and 1174(c); ALRA Regs 820310(a)(2); Cardinal D stributing Q.
(1977) 3 ALRBno. 23; FHlice Estate Mneyards (1978) 4 ALRB No. 71; Yoder
Brothers (1976) 2 ALRB Nb. 4.) Assertions of "good faith" notw thstandi ng, the

enpl oyer cannot rely upon its failure to conply wth statutory |ist

requi renents and the consequent failure of adequate notice to its enpl oyees of
a representation election, as a ground for setting aside that election. (ALRA
Regs 8820365(c)(5); Pacific Farns (1977) 3 AARB Nb. 75.) Thus (hjection 3

shoul d be di sm ssed.

d. Summary of Representati on Case F ndings of Fact
and (oncl usi ons of Law

1. Harvest workers enpl oyed by Alfredo Padilla, Tony Padilla, Jose
ntiveros and Qurtis ntracti ng are deened enpl oyees of the enpl oyer when
working on lands within the single integrated enpl oying entity.

2. Truck drivers working for the above entities nmay, in the event
they spend a substantial amount of their work day hauling produce to the

enpl oyer' s sheds, al so be deened enpl oyees of the enpl oyer.

-83-



3. Afredo Padilla, Jose Ontiveros, and June Qurtis are determ ned
to be labor contractors wthin the meaning of the Act.

4. Inthe alternative, the single integrated enpl oying entity herein
has "the substantial long-terminterest in the ongoing agricul tural operation”
in question so as to affix on it enployer responsibility for its harvest
workers for the purposes of collective bargaini ng.

5. The enpl oyer may not rely, as a ground for overturning the
el ection, on the disenfranchi senent arising fromits failure to include
certain groups of harvest workers and/or truck drivers on the eligibility
lists submtted to the Board for the representati on el ection herein.

6. The enployer's packing sheds are agricultural enterprises,
and the packi ng shed workers are agricultural enpl oyees.

7. The ballots of the packing shed workers shoul d be opened and
counted and their votes recorded and i ncl uded on a Revised Tall ey of
Ball ot s.

8. The fifty-four workers enpl oyed by Qurtis Gontracti ng who wor ked
on the enployer's lands during the eligibility period shoul d have been deened
eligible to vote in the election, and the consequent failure to notify them of
the el ection may constitute grounds for setting the el ection aside.

9. Inthe event that the union's nargin of victory is equal to or
less than fifty-four votes after the Revised Tally has been prepared, the

el ection nust be set aside.
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10. Inthe event that the Lhion's nargin of victory in the Revised
Tally is greater that fifty-four votes, the Uhion should be certified as the
excl usi ve bargaining representati ve of the enployer's agricultural enpl oyees
for a bargai ning unit which shall include:

a. Harvest workers enpl oyed by Tony Padilla, Afredo Padilla,

Jose Ontiveros and June Qurtis;

b. Truck drivers for the foregoi ng | abor suppliers, in the event
they spend a substantial portion of their work day haul i ng produce to the
enpl oyer' s sheds,

c. Packing shed workers enpl oyed at the Sequoi a O ange Conpany
and Exeter Orange Gonpany packi ng sheds;

d. Agricultural workers enpl oyed by Badger Farm ng Gonpany.

/

/
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C The Wnfair Labor Practices Al eged %

1. The O scharge of Tomas Sanchez and his Qew

General ounsel alleged that on or about March 6, 1983,

resondent di scharged Tonas Sanchezg—G/ and hi s crew because they requested a
wage i ncrease.

a. General ounsel's Bvi dence

Tomas Sanchez had initially been hired to work as a forenan
for Tony Padilla in January of 1983. Like all harvesting forenen, his
overall responsibilities included hiring his crew informng themwhere
work woul d be | ocated on a given day, and general |y overseei ng the crew
work output to insure that the work was bei ng properly perforned.

h March 6, 1983, Sanchez’ crew was working in a mneola grove on
the Ganeo Ranch. PRicking there was very sparse, according to Sanchez: while
it ordinarily took the oranges fromtwo and one-hal f trees to fill a bin, on
this occasion the fruit fromsixteen to eighteen trees, he estinated, was
needed. Several days earlier, the workers in Sanchez’ crew conpl ai ned about
the quantity of fruit to be harvested (hence | essening their potential piece-

rate earnings), and asked himif he would talk to Tony Padilla about a

_ 95. As it has been determned that the enpl oyees of the | abor
suppliers are consi dered enpl oyees of the prinmary enployer, it is that
enpl oyer which is ultinately responsible for the unfair |abor practices under
consideration. (See, generally, RvcomGorp. v. AL RB, supra.)

96. As the unfair labor practice phase of the case began, General
Qounsel anmended the conpl ai nt to include Tonas Sanchez, a forenan, as a
di scri mnat ee.
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97/

wage increase.— Al the particular tine when the wage i ssue

initially arose, Padilla was not present, although a request to
rai se wages was related to a nan naned "Lorenzo" who visited the

work site that day. %/

h the followng day the crewreturned to the same bl ock. Again the
wor kers conpl ai ned about the quantity to be picked, and again they asked
Sanchez to speak to Tony Padilla about obtaining a rate increase. That
af ternoon, Sanchez tel ephoned Padilla, who told himthat he would visit the

grove the followng day "to see what it was that he woul d do. =

Tony Padilla did in fact cone out to the harvest site that
next day. He arrived, Sanchez testified, about three hours after

100" sanchez tol d Padilla "that

the crew had assenbl ed that norni ng.
the people were asking ne for a raise and that the fruit was very bad."
Sanchez al so asked Padilla to go and i nspect the grove and verify the
conditions. Padilla, Sanchez stated, then told the forenan ". . .no. There
is no nore raise. There is no nore work for you [in the plural, thus neaning
the crew]" Sanchez continued to insist that Padilla inspect the grove.

Padi | | a accused Sanchez

97. Sanchez did not have the authority to grant such an increase.
He woul d pass on to Padilla requests for sane by his workers, who coul d
grant them

98. It was not established that "Lorenzo" was a supervisor or agent
for the enpl oyer. Evidence regarding his identity was inconcl usi ve.

99. Padilla denied receiving such a call.

_ 100. The crew, however, had not begun to work because they awaited
Padi | I a, who, according to Sanchez, had al ways given the order to start.
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of being drunk, after Sanchez, by his own account, "began to start tal king
sonmewhat strong to him" Sanchez essentially denied that he had had anyt hi ng
to dri nk, 12V The foreman then gave the nessage to the crewthat there woul d
be no raise, and that they were all di sm ssed.

The forenman tel ephoned Padilla again that afternoon to find out for
certain whether the crewwould be getting any nore work. Padilla nerely
reiterated that they had al| been fired.

Andres Fernandez, a picker in Sanchez’ crew corroborated Sanchez'
assertions regarding the i nadequate quantity of citrus available to be pi cked,
the workers' conpl ai nts about the situation, and the subsequent di scharge by
Tony Padilla. He additionally testified that he rode to work w th Sanchez,
and had never seen himdrinking on the job.

b. Respondent's Evidence; The Testinony of Tony
Padil | a

Tony Padilla was stipulated to be a | abor contractor
retained by the respondent. Part of his function in this regard was to obtain
forenen and harvest crews for citrus packed in to the respondent's sheds.ﬂZ
Padilla recalled that around March 6, the picking on the GCaneo
Ranch was sonewhat sparse. However, the workers were being paid $14 per bin,

and he had not personal ly recei ved any conpl ai nts

101. Sanchez al so stated that Padilla never said anything before to
hi mabout being drunk on the job, and deni ed that he ever drank anyt hi ng
al cohol i c at work.

_ 102. Tony Padilla had additional duties in his capacity as shed
fiel dnan working for WIson and Wlson. These duties are discussed el sewhere.
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fromthemabout the picking rate. 108/ Acconpani ed by his assistant, Rogelio
Qtiz, he visited the ranch at about 8:30 a.m on March 6 to tell the crewto
start.2® e also wanted to talk to Sanchez about his bin counts, which

Padi | | a mai ntai ned had repeatedly not been accurat e. 105/ As Sanchez began
explaining the all eged mstake, Padilla testified, the supervisor "noticed
that he had been drinking" by "the way he was talking. . . . and the snell of
alcohol. He was slurring and repeating his words.” Padilla also nentioned to
Sanchez at that tine that he noticed other occasions when the forenman had been
drinking, but did not nention themto him"because | haven't wanted to

enbar ass you. "

Padilla then stated that he told Sanchez "... this is the last tine |
want to put up wth it because | amagain, going through anot her di scussion on
the payroll -- on your totals that keeps [sic] comng out wong . . . and |
can't put up wth this any nore. [1'mgoing to have to let you go." Sanchez
protested, but the contractor woul d not reconsider. The foreman asked hi mfor

a "paper" to take to the unenpl oynent office. It was at that point, Padilla

103.  Union Exhibit 2, admtted during the representation phase of
the case, consists of Jose ntiveros’ invoices for picking in early Mrch.
(he such invoice, dated 3/11/83, notes that on Caneo Ranch there was "very
light picking" of mneolas, and his workers were paid $20 per bin.

_ 104. Padilla, as Sanchez noted, usually gave the order to begin.
gdl LI a estinate of the tine when he arrived obviously conflicts wth that of
nchez.

105. In the two nonths that Sanchez was enpl oyed, Padilla clai nmed
there had been at |east four separate occasi ons when these errors were nade.
No docunentation was produced to substantiate these clains. Gdinaril %/
shoul d there be an error in the bin count, the foreman i s backcharged for the
di screpancy.
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testified, that the forenman first brought up the problemw th the picking
rate. Padilla then told the forenan that he tried to be fair in locating his
crews so that each could pick a fair amount. "And you haven't conpl ai ned to ne
or they haven't conplained to ne before and now you bring this up. That's not
the issue here." Padilla thereupon wote on the "paper" "the reasons | was
letting himgo, as far as his conditions of drinking and the payroll records -
-that we were having every meek."lgy

Padilla testified that he | eft the area because it had been too wet
for the crem%gy to start working, and visited sone other ranches. Wen he
returned at 11: 30 that norning everyone fromthe crew had depart ed.

Padilla clained to have received tel ephone calls requesting re-
enpl oynent fromtwo forner Sanchez crew nenbers, only one of whomhe coul d
identify as being Maria Araaya. Padilla allegedly told the workers that they
woul d be put to work if a place in another crew could be found. Padilla' s
testinmony in this regard was uncorroborat ed hearsay which was properly and in
tinely fashion objected to. S nce the workers were not called as w tnesses,
Padilla' s testinony cannot be utilized as the basis for a finding that Sanchez
crew nenbers cal | ed hi mseeki ng re-enpl oynent .

Respondent profferred evidence that recall notices were sent to

certain crew nenbers in June of 1983. Additionally,

106. Padilla clai med not to have kept a copy of this "paper."
It was not produced in evidence.

107. Actually, only about half the crew or twel ve workers, were
present .
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pursuant to a stipulation- submtted after the hearing was adjourned, the
parties acknow edged that of the twenty-nine individual s enpl oyed by Padilla
in Sanchez' crew as of the work week begi nning March 3, 1983, seven workers
were enpl oyed after March 6, 1983 to work in other Tony Padilla crews

harvesting citrus for the enpl oyer.@/

c. Analysis and Goncl usi ons

Qearly, ultinate findings regarding this allegation turn on the
question of credibility. For respondent to prevail on this issue, their
version of the Sanchez di scharge nust be accepted, to wt, that Sanchez was
termnated for repeated y reporting mstaken bin counts and for bei ng drunk on
the job. For General Qounsel to prevail, it nust be found that Sanchez and
the nenbers of his crew were discharged for protesting the wage rate that they
wer e recei vi ng.

Before anal yzing the two versions of the facts, it is necessary to
determ ne whether or not Sanchez, as a foreman and supervisor, mght avail
hinsel f of the protections of the Act. As an initial observation, the wage
protest, assumng that it did in fact occur, is the type of protected,
concerted activity which the Act is designed to insul ate from enpl oyer
discrimnation. (See, e.g., Pioneer Nursery (1984) 10 ALRB No. 30); MKke
Yurosek & Sons (1983) 9 ALRB No. 69; Royal Packing Go. (1982) 8 ALRB Nb. 16;
Law ence Scarrone (1981) 7 ALRB No. 13; Tenneco Wst (1978) 6 ALRB No. 53.) A

di schar ge whi ch woul d not have been effectuated "but

108. Interestingly, Mria Araya was not one of the individual s so
r e- enpl oyed.
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for" enpl oyee participation in such protected concerted activities is one
which is violative of the Act. (Martori Brothers v. AL . RB (1981) 29 Cal.3d
721, Wight Line (1980) 251 NLRB No. 150.

As a general proposition, however, such protections are custonarily
not accorded to supervisory personnel who are by definition, not "enpl oyees,"
and are specifically excluded fromthe Act's coverage. These individuals, as
part of nmanagenent, are expected to exhibit "loyalty" to their enpl oyer's
interests, and not to subordinate such interests to the concerns of the rank-
and-fil e enpl oyees whomthey supervise. (Horida Power & Light v. | BEW(1974)
417 US 790; Beasley v. Food Fair of North Carolina, Inc. (1974) 416 U S
653.)

Exceptions to this general rule have arisen in
ci rcunst ances where the di scharge of a supervisor woul d run counter to the
Act' s underlying phil osophy of guaranteeing to agricultural workers "full
freedomof association,” and freedom"frominterference, restraint or coercion
of enployers in ... concerted activities for the purpose of ... mutual aid or
protection.” (ALRA preanbl e and section 1152.) The | ead case ari sing under
the ALRA recognizing this principle and promul gating rul es pertinent toits
application is Ruline Nursery (1981) 7 ALRB No. 21. There the board

enunci ated three general factual situations where a supervisor's di scharge
wll have the effect of restraining, coercing, or interferring wth the

exer ci se of enpl oyee section 1152 rights, and hence result in a violation of
section 1153(a). Two of these categories are not pertinent to this

di scussion: where a supervisor was di scharged for having refused to engage in

activities
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proscribed by the Act (1d. at p. 9), or where a supervisor is discharged for
havi ng engaged i n conduct designed to protect enpl oyee rights, such as "giving
testinony adverse to the enpl oyer in a [Board] proceeding”. (ld. at p. 10.)
The third exception to permtting a discharge of a supervisor at wll
w thout violating the Act arises where the discharge is "the neans by which
the enpl oyer unlawful Iy discrimnates against its enployees.” "A prina facie
case is made out in this category when enpl oyees' tenure is expressly
condi ti oned on the continued enpl oynent of their supervisor, enployees have
engaged in protected concerted activities, and their supervisor has been
di scharged as a neans of termnating the enpl oyees because of their concerted
activity." (ld. at p. 11, Kaplan Ranch (1979) 5 ALRB No. 40; R oneer Dxilling
G. (1967) 162 NLRB 918, enf'd in pert, part, Poneer Dxilling Go. v. NL.RB
(CA 10 1968) 391 F.2d 961.)

In the instant situation, testinmony froma variety of w tnesses
establ i shed that the hiring of harvest crews, regardl ess of the |abor supplier
by whomthey were pai d, was effectuated through the hiring of a particul ar
foreman, who in turn contacted and actual | y engaged the nenbers of his
crew 109 That the retention of individual crew nenbers was dependent on the
continued retention of their individual foreman is evidenced by the
ci rcunstances surroundi ng the di scharge of Tonas Sanchez. After Sanchez had

been told of his termnation, no one fromhi s crew

_ 109. Qurtis Gontracting provides an exception to this general
practi ce.
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renai ned at the work site to await further orders. Ether because Sanchez had
infornmed themdirectly (as per his testinony), or because they had reacted to'
Sanchez' dismssal by assuming that they too were termnated, all of the
pi ckers who had reported to work that norning had left by the tine Padilla
returned. Andres Fernandez testified that he asked Sanchez to contact Padilla
after the termnations to see if the workers could regain their jobs. He did
not personal ly attenpt to contact Padilla.

Padilla hinself testified "I went to check ny other places that |

needed to check on and then | sai d@/ "I'" 11 cone back and if the workers are

there, I'll talk tothem’" (Enphasis supplied.) Thus even Padilla assuned
that once the foreman had been di scharged, the crew woul d not renain.
Further, Padilla did not speak with the crewand tell themto renain despite
what had happened to the foreman. | specifically find, therefore, that the
conti nued enpl oynent of the harvest crew was directly contingent upon the
conti nued enpl oynent of their forenan.

Respondent argues in its brief that the rule of |aw announced in

Pioneer Oxilling is inapplicable to the instant situation since there the

di scharge of the foreman autonatically resulted in the discharge of his crew

whereas here, a crew mght continue to work despite the foreman's termnati on.
As evidence of this contention, respondent points to the repl acenent of Genaro
Hores by Joaquin Navarro in August 1983, and the continued enpl oynent of

Hores' crew nenbers, and the evi dence that seven

110. To whomPadilla "said" this is not altogether clear.
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nenbers of Sanchez' former crew were enpl oyed after Sanchez' termnation.
These argunents are unavailing. Hores was not termnated but |eft

1y

voluntarily, as he had in past seasons, to work in the grape harvest.
nay therefore be inferred that Navarro was nerely "filling in" for Hores as
an accommodation to him Mre inportantly, Hores departure was not

occassi oned by any protected concerted activities of his crew Insofar as the
rehire of the seven erstwhile Sanchez crew nenbers, no evi dence was present ed
as to how soon after Sanchez’ discharge they were retai ned, or whether, when
the rehiring took place, the one who hired themhad any know edge that they
were in fact forner Sanchez crew enpl oyees.

Respondent additional |y argues that Padilla did not intend to fire
the nenbers of Sanchez’ crew Nowhere was this purported intention actually
conveyed to the workers. It shoul d al so be enphasi zed that neither an
enpl oyer's notive or the actual success of a potentially coercive action is an
elenent of a violation of section 1153(a) of the Act. The test for such a
violation is whether the enpl oyer engages i n conduct whi ch nay be reasonably
be said to interfere wth the exercise of enployee rights as enunerated in the
Act. (Harry Garian v. AL.RB (1984) 36 Cal.3d 654; Merrill Farns v.

AL RB, 111 Gal.App.3d 176 at 183-84.)

Furthernore, as per Superior Farming v. AL.RB (1984) 151

CGal . App. 3d 100, even if Sanchez mstakenly inforned his crewthat they were
di scharged, the conveying of this mstaken information, which resulted in

their dismssal, still had a coercive effect on

111. This will be discussed infrain greater detail.
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the enpl oyees, thus giving rise to a violation of ALRA section 1153(a).

Smlar tothe instant case, a crewleader in Superior Farmng rel ayed to a

representative of nanagenent his crew s request for a wage increase. A though
the crew | eader there was neither directly told that he or the crew had been
di smssed, when he reported to the crewthat such had been the case, the crew
coul d reasonabl y bel i eve that he was speaki ng on managenent's behal f. Here,
the evidence anply denonstrated the basis for such a "reasonabl e belief."
Sanchez was the conduit through which the respondent hired its harvest
workers, relayed its problens wth quality control, and by which the workers
conveyed their desires for a wage increase. A no tine did any worker

directly approach Padilla on any of these natters.l—12/

Superior asserts the di scharge was caused by the i ndependent m stake of
[crew | eader] Zacarias and was not directly |inked to the protected
activity. The fact is that the mstake or msinterpretation of
Zacarias was part of a chain of events set in notion by the crews
concerted wage protest and cannot be deened an innocuous, i ndependent
cause of discharge. (151 Cal.App.3d 116.)
Smlarly, the workers in Sanchez' crew coul d reasonably believe that their
di scharges were effectuated as a result of "a chain of events set in notion by
the crew s concerted wage protest."
Turning to the factual conflict arising fromtesti nony concerning the
Tonmas Sanchez discharge, | find that it is Sanchez' version, not that of Tony

Padi |l a, which nust be credited. In

112. Padilla s testinony that workers tel ephoned hi mseeking
enpl oynent does not detract fromthis conclusion. Notwthstanding its | ack of
evidentiary value, Padilla did not state that workers were or could be in fact
hired as a result of their contacting him
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short, | resolve this conflict in General Gounsel's favor. Such findings are
principal |y based upon the total |ack of corroboration presented to
substantiate Padilla s assertions.

Both General (ounsel and respondent cite the by-now wel | -recogni zed
principle that once the General Gounsel has presented prina faci e evi dence
that protected activity was a notivating factor in an enpl oyer's decision to
di scharge an enpl oyee or enpl oyees, the burden of persuasion shifts to the
enpl oyer to denonstrate that its action woul d have taken pl ace even in the
absence of such activity. (Mwrtori Brothers v. AL RB, supra; Wight Line,
supra; NL.RB v. Transportati on Managenent Gorp. (1983) 459 U S 1014, 76

L.Bd.2d 667.) The prina facie el enents of General Gounsel's case were
establ i shed by Tonas Sanchez's testinony to the effect that once he inforned
Padilla of his crews dissatisfaction with the wage rate they were recei ving,
Padilla informed himthat "there is no nore work” for himand his crew
Respondent failed to neet its burden of establishing, by a
preponder ance of the evidence, that the Sanchez di scharge, and that of his
crew, woul d have taken place in the absence of protected activity. Wereas
Andres Fernandez substantiated Sanchez' account of the forenan's sober
deneanor and of worker conplaints on the rate of pay, and Sanchez relaying to
themthat they had been di scharged, no corroboration was elicited for any of
the factual assertions made by Tony Padilla. Padilla stated that when he
spoke to Sanchez on March 6, Rogelio Qtiz was present throughout their
conversation. Qtiz was not called as a wtness. A though Padilla asserted

that Sanchez had, on several occasi ons, mscal cul ated the bin count, no
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docunentary evi dence was preferred, such as crew sheets or invoices, to

113/

substantiate these clains.—— Further, no specific reference to

dates and/or |ocations was nade i n connection wth the all eged

) . 114/
m scal cul ati ons. —

Qher elenments of respondent’'s purported defense nerit comment.
Padi|la stated that he gave Sanchez "a paper" contai ning the reasons for his
discharge. Wile Padilla clained not to have kept a copy, no attenpt was nade
to subpoena it fromthe forenan and thus provide a prior "consistent
statenent” as per Evidence (Gode Section 1236. Nor was any evi dence preferred
regarding the status of or the position taken by Padilla in Sanchez’ purported
unenpl oynent claim during such a process, if any there were Though assertions
nade by Padilla in an unenpl oynent conpensation di spute mght be deened
hearsay, the fact that they were nade would aid in countering the inference
that the reasons for the di scharge were pretextual .

Additional ly, while Padilla naintai ned that Sanchez had prior
problens with drinking on the job and wth the bin counts, the fact that no

evi dence was offered that he had been previously warned

113. Padilla testified that when the bin count comes out wong, "I
deduct themoff of the foreman."

114. Interestingly, during respondent's cross-examnation of
Sanchez, no slaecm c questions were asked to hi mregardi ng the conversation
between Padilla and the forenan i medi ately prior to the discharge. If, as
respondent asserted, there had been problens wth bin counts, it woul d have
been a sinple natter toinquire into these natters during the cross-
examnation. Shoul d Sanchez have admtted to the problem this would | end
sone credence to Padilla' s version. In the event that Sanchez denied the
probl em records coul d have been introduced to refute his testinmony and t hus
refl ect adversely on his credibility.
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that such actions mght result in his discharge al so | ends support to General
Qounsel 's version of the facts. In light of this absence of proof, even
assumng arguendo that Padilla s account was accurate, the precipitous nature
of the termnation, i.e., that Sanchez' behavior of the sort alleged had, to
an extent, been tolerated in the past, and that he and his crew were

di scharged in the context of a wage protest, appears to buttress the

concl usion that the reasons advanced by respondent were pretextual . (See,

e.g., Poneer Nursery, supra.)g/

Finally, even if one were to accept in toto respondent's rational e
for the Sanchez termnation, no explanati on was given for the crews
discharge. Padilla admtted his awareness of the crew s dissatisfaction wth
the wage rate. No effort was nade by Padilla, or anyone fromthe enpl oyer,
for that natter, to contact crew nenbers to di sabuse themof the notion that

they had been terninated.@/ In short, no attenpt was nade to vitiate the

_ 115. These circunstances create a situation which mght al so be
viened as a "dual notive" type of case. (See, e.g., Abatti Farns, Inc. v.
AL RB (1980) 107 Cal.App.3d 317; Mke Yurosek and Sons, supra.) It is
clear, however, that the wage protest played a part in the decision to
term nat e.

_ 116. The assertion by Padilla that two crew nenbers tel ephoned hi m
asking for work, or that the seven Sanchez crew nenbers were rehired after
March 6, does not run counter to this finding. The burden was placed on the
crew nenbers to seek reenpl oynent. In the instance of the phone calls,
rehiring in Padilla s words was contingent upon vacanci es exi sting in ot her
crews. Their former positions, therefore, were elimnated. Evidence of the
sending of recall letters to crew nenbers sone tine in June of that year al so
does not mlitate against a finding of unlawul discharge. As pointed out by
General Qounsel during the hearing, such natters would only affect the extent
of mtigation of enployer liability, rather than refute the existence of
liability itself. (See Kitayama Brothers (1983) 9 ALRB No. 23.)
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coercive effect of Padilla s actions on March 6. (Onhce General (ounsel had
nade out a prina facie case of unlawful discrimnation/ the burden of proof
shifted" to the enployer to establish a non-discrimnatory notive for the
change in enpl oyee tenure. This burden was sinply not net, facile
expl anati ons of unexpressed intentions not to discharge and bel ated recal |
noti ces notw t hst andi ng.

It is therefore concl uded that the enpl oyer violated section

1153(a) of the Act by di schargi ng Tonas Sanchez and the nenbers of his

crew
2. The d sneros D scharges
a. The Facts Presented
General ounsel all eged that "on or about March 16, 1933,
Respondent . . . discharged . . . seven nenbers of the dsneros famly because

of their participation in a work stoppage in support of a raise in the piece-
rate wage."

Ranon d sneros provided the follow ng testinony in support of this
allegation. In March of 1983, he and six other nenbers of his famly had been
working for Jose Ontiveros in the crew of Napol eon Vasquez. They had been so
enpl oyed for fromtwo to three weeks. The other nenbers of his famly
included his wife, Josefina, his sister Rosa, his father Francisco, his
brother Horentine, his cousin Roberto, and his brother-in-law, Hlario
Robl edo- Qustormarily, all of the Qsneros famly rode to work together in
Ranon' s car.

O March 16 the Vasquez crew gathered to work at the Caneo
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Ranchl—lw to pick navel oranges. dsneros estimated that while it woul d

usual |y take the fruit fromthree or four trees to fill a bin, on those days
at Ganeo the fruit fromtwenty trees woul d be needed. As the crew assenbl ed,
conpl aints were voi ced about the quantity of fruit available for picking, and
the notion to request a wage increase if Vasquez was expressed. Sone of the
workers had previously nentioned that they had approached Vasquez w th such a
request, asking himto pass it on to the contractor. They had net with a
negati ve response. 118/

Soon thereafter, Ranon d sneros hinsel f approached forenan Vasquez
and asked that he "call the contractor so that he woul d appear there and he
would talk to himso that he woul d rai se our pay." Vasquez deni ed d sneros’
request, adding that "he [ntiveros, presunmably] was not going to give the
raise." In dsneros words, the forenan al so stated that "those who want to go
inand start, go ahead. And those who didn't, to get their |adders and put
themon the trailer and that there woul d no | onger be anynore work . "

Sone twel ve or thirteen pickers went in to work that norning, while
the renai nder of the crew about nineteen workers including the seven nenbers
of the dsneros famly, "stayed outside.” The nineteen renai ned at the work
site for about two or three hours, hoping to speak to the contractor about the

situation. Soneone did arrive at the field that norning but the protesting

117. As wll be discussed bel o the crew actually worked on the
Hatt ranch that day.

118. Such statenents comng by way of dsneros’ testinony were not

offered for the truth of the matter but rather that such statenents were nade
during the course of the workers' discussion.
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workers, not know ng him did not speak to him After this person |left,
Vasquez approached the group and told themthat they shoul d have spoken to the
visitor about a raise. The workers replied, according to dsneros, that they
wanted to speak with Ontiveros hinsel f.

d sneros subsequent|y contacted the forenan the fol | ow ng

Saturday, the 19th, to inquire when he was going to V\ork.@/ He

nai ntai ned that he was nmaking the inquiry on behal f of all the nenbers of his
famly. A though Vasquez told himon that occasion he was not going to work
"because it was very wet," dsneros later found out that Vasquez did, in fact,
work that day. 120
d sneros agai n sought reenpl oynent around the tinme of the Union
el ection: "I asked him|[Vasquez] was he going to give ne sone work, and he
said, 'no." He said that ever since the day when we had refused to gointo
work there where it was bad, since then, there was no | onger any work for us."
Payrol | records established that in the week begi nning March 19, six

new nanes appeared Vasquez' crew sheets, and in the

119. dsneros had not called himon the 17th or 18th because, he
maintained, it had been raining. The transcript contained a statenent that in
this tel ephone conversation dsneros had originally told Vasquez "he wasn't
going to work." However, General (ounsel noved to correct the transcript after
the tape recording of d sneros® statenent had been reheard by Dr. Keniji, the
director of Language Services. The notion was granted, since the correction
conforned to a statenment { sneros nade after belng asked to repeat what was
said, and the correction appeared logical in the total context of { sneros'
testi nony.

120. Vasquez' crew sheets support this finding as well.
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foll ow ng week, six additional hires were shov\n.@

Respondent did not call Napol eon Vasquez as a w t ness.
A ven this absence of a refutation of dsneros' testinony regarding his
exchanges wth the foreman, U sneros' testinony in those particul ars nust be
credited. (See Martori Brothers Ost. v. AL RB (1981) 29 Gal.3d 721, pp.
727, 728.)

Respondent did call Jose Ontiveros as a wtness in an
attenpt to counter sone aspects of the workers' testinony. Ontiveros provided
the fol | ow ng:
Q (By M. Dake): Do you know a Ranon d sner 0s?

A (By Jose Ontiveros): | do not know hi mpersonally, but | did talk
wth himon the day they were working at the Hatt Ranch, which
was the day when they were standing there refusing to go and begin
work. He told ne they wanted nore noney. And | told themthat we
coul d not give themany nore noney, that it was only one day which
we were going to work there, that no one was |laying himoff, that
if he wanted to continue working, he could. That's all | spoke to
himand then | left.

Q Do you renenber approxi nately what date that was?

A It was nore or less, it was 16th, but | don't recall what nonth
it was.

Q Do yourecall what year it was?
A 83
Wien further asked if he had | ater spoken wth d sneros, ntiveros
replied that he had, that he told him"he could return to work," but that

dsneros inforned himthat he had anot her job.

_ 121. That these names did not appear on the Vasquez crew records for
previ ous weeks woul d seemto indicate that they were new hires. For the week
pegi nning 3/31/83, the actual word "new' appears al ongside the nanes of six
workers. Ontiveros, authenticating the payrol|l records, established that this
notation signified that the worker was in fact a new hire.
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However, Ontiveros stated that the date of this conversation was in the
"autumm" of 1983. ntiveros also sent recall letters to dsneros and nenbers
of his famly at the begi nning of the navel season, or m d-Novenber to

Decenber, 1983, 2%

Srictly speaking, Onhtiveros' testinony does not contradict the
principle thrust of the worker's recitation. Admttedly, a conflict appears
to exist between dsneros' assertion that after sone of the crew nenbers
refused to goin to work, an unidentified nan arrived wth whomhe did not
speak, and Ontiveros' claimthat he did speak wth d sneros.@/ However, on
cross-examnation, Ontiveros was unable to definitively establish how he knew
It was Ranon d sneros w th whomhe was speaki ng on that day:

Q (By Ms. Branberg): Wat were the nanes of these other people [that
were wth d sneros when you spoke to hinj?

A (By J. Ontiveros): | don't know because, like | say, | don't know
t hem per sonal | y.

Q Had you ever spoken to Ranon d sneros before that day?
A No, | hadn't spoken to him Perhaps as | gointotalk tothe

peopl e to check the picking, . . ., it could be that | had spoken
to himand | didn't recogni ze him

* * *

122. The notices were actual ly sent by certified nail on Decenber
29, 1983. The letters were returned undel i vered.

123. By Ontiveros' estimate, about ten to twel ve people did not go
into work that day. The crew sheet for that week lists the names of thirty-
two crew nenbers, nineteen of whomdid not work on March 16. Wil e sone of
these individuals may have sinply been absent fromwork, and not participants
in the stoppage, it Is nevertheless clear that a nunber of workers apart from
Ranon d sneros and his famly took part in the wage protest.
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Q Howdid you know then that Ranon d sneros was anong the peopl e you
were tal king to?

A Because he hinself, cane over to ne. Wen | arrived

there, he cane over to ne and then he began to tell ne regardi ng

that which was . . . happeni ng.
Ontiveros did not assert that dsneros identified hinself. If Oitiveros, by
his own account, did not recognize dsneros, it would not seem possible for
the contractor to knowor to be able to establish wth certainty to whom he
was speaki ng. Wat does appear |ogical, and sonewhat consistent wth the
testinony of both wtnesses, is that Ontiveros nay have had a conversation
wth a worker that norni ng about the stoppage, but that worker may not have
been Ranon O sneros, and that neither G sneros nor Ontiveros recogni zed one
another. | therefore find that Ontiveros’ testinony did not establish that he
did, in fact, speak with d sneros that norning.

Bven assumng for the sake of argunent that the
conversation did take place, Ontiveros’ avernent that d sneros could "work if
he want ed" does not negate the establishnment of the fact that the workers were
refusing to work unl ess the wage rate were adjusted, and thus were engagi ng i n
protected, concerted activity. Regarding the contractor's claimthat he told
dsneros that "no one was |aying himoff," Vasquez' subsequent refusals to
rehire and the nenbers of his famly vitiated any potential inpact that this
purported "di savowal " mght have on these workers. (. J.R Norton Conpany
(1984) 10 AARB No. 7.) It was Vasquez, not d sneros, to whomthe workers

| ooked for enpl oynent.
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b. Legal Analysis and Goncl usi ons

The prina facie elenents of the 0 sneros discharges were established
by the testinony of Ranon O sneros, as were the el enents of an unl awf ul
refusal to rehire himand the nenbers of his farr'nly%/ when wor k was
avai | abl e.@/ Qsneros and his famly refused to work in an effort to obtain a
wage augnentation. They were told at the grove and subsequently by way of
t el ephone conversations between d sneros and Vasquez, that because they had
refused to work for them "there would no | onger be any work."

Respondent presented no evidence that it woul d have taken this action
agai nst the dsneros regardl ess of their participation in protected concerted
activities, as is common in defense of such such cases. (See cases cited in

Sanchez' discussion, supra.) Instead respondent took a different tack.

Quriously, inits brief respondent ignores Ontiveros' testinony, not
referring toit in either its factual discussion or |egal argunent. Any
contention utilizing said testinony, e.g., that dsneros voluntarily quit
enpl oynent rather than being termnated, mght be thereby consi dered wai ved.
(See, e.g., Butte MewFarns v. AL.RB (1979) 95 Cal . App. 3d 961, 971; R vcom
Gorp. v. AL RB,

124. To establish a prima facie case of a discrimnatory refusal to
rehire, General Gounsel nust show by a preponderance of the evidence that a
person or persons engaged in protected activity, that their enpl oyer had
know edge of such activity, and there was a causal relationship between the
protected activity and the refusal to rehire when job vacanci es exi sted.
(Wkegawa Brothers (1983) 9 ALRB No. 26; see al so cases cited in Sanchez crew
di scharge di scussion, ante.)

- 125. The fact that work was avail abl e was, as previously noted,
establ i shed by Ontiveros' crew records.
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supra, at p. 756.) Respondent instead bases its defense to this allegation on
the contention that d sneros never made an "unconditional " offer to return to
work. As a general rule, an enployer does not coomt an unfair |abor practice
when it refuses to rehire strike participants who seek to return to work on a
condi tional basis which the enpl oyer need not accept. (See, e.g., Rvcom
Qorp., supra; Lu-Ete Farns (1982) 8 ALRB Nb. 55; Frudden Produce, Inc. (1982)
8 ALRB Nb. 42, aff'd in pert, part slip opinion No. A018374, 1st Dst., Dv. 4
(unpub. opinion); Golace Brothers, Inc. (1982) 8 ALRB No. 1.)

In support of this contention respondent initially relies on the
uncorrected transcription of dsneros’ testinony reported as a portion of his
t el ephone conversation on March 19 ("And | told himl wasn't going to work.")
As this testinony has been corrected via General Gounsel's notion (see
footnote 119, ante), no factual basis exists upon which this argunment can be
gr ounded.

Next relying on the proposed correction ("[when's he going to
work"), respondent argues that this corment does not constitute "a clear,
specific, unconditional offer to returnto work . . . ." Respondent ignores
the | ogical inpact of the statenent, supported by the testinony of several
W tnesses, that workers often contacted, or were contacted by, their
respective foremen to ascertain the work | ocation for a succeedi ng day.
dsneros’ renark, therefore, can be interpreted as a request for infornation
whi ch he and the nenbers of his famly needed in order to present thensel ves
at agiven grove in order to report for work. Vasquez' response on that

occasi on forecl osed any further discussion. As a general proposition, an
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unr epl aced economc striker' s@/ right to reinstatenent does not

depend upon the nanner or formof his offer to return to work. (Frudden

Produce (., Inc., supra.)

Respondent al so ignores in its argunent d sneros' subsequent contacts
wth the forenan. Vasquez clearly and unequivocal |y stated that there was "no
| onger any work" for those who had "refused to work where it was bad. "
"Deficient applications are no legal justification for a refusal to hire if
proper, tinely offers to work woul d have been rebuffed.” (R vcomCorp. v.

AL RB, supra, at p. 756; Kawano, Inc. v. AL RB (1980) 106 Cal . App. 3d
937, 952; see al so kegawa Brothers (1982) 8 ALRB No. 90; (ol den Val | ey

Farmng (1980) 6 ALRB Nb. 8.) Vasquez’' renarks established that any
subsequent offers by the dsneros to return to work would be a futile gesture.
Accordingly, it is established that respondent violated section
1153(a) of the Act by discharging, and subsequently refusing to rehire, Ranon
dsneros and the nenbers of his famly.
3. The Section 1153(c) Mol ati ons

a. lWhion Activities Anong the Sequoia O ews Three allegations in General

Gounsel ' s consol i dated conpl ai nt concern di scrimnation on the basis of Union
activities anong the crews of Genaro Hores, Gegoria Gnzal ez, Gornelio
Lopez, and Mguel Sanchez. Wat follows is a sunmati on of the nature and

extent of these activities, all occurring around the tine of the

_ 126. As G sneros wthheld his services to protest the wage rate, his
actions are akin to those of an ecnomc striker. (See, generally, Seabreeze
Berry Farns (1981) 7 ALRB No. 40.)
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Lhi on el ection whi ch took place, as noted, on March 22, 1983.

Forenan Genaro Hores testified that the ngjority of his
crew wore Lhion buttons and spoke w th organi zers during the March
1983 represent ati onal canpai gn. 127 Supervi sor Rafael Padilla was present when
organi zers visited Hores' crew 128

Pedro Aquilar, a worker in Hores' crew was a nenber of the Uhion
organi zing commttee for the crew He stated that he spoke about the Uhion
wth his fell ow enpl oyees and distributed authorization cards. Aquilar
testified that his fell ow crew nenbers wore Uhion buttons in the presence of
Rafael and Tony Padilla, and shouted pro-hi on sl ogans when Rafael was nearly.
Raf ael was al so present on an occasi on when Aguil ar handed out aut hori zati on
cards to the nenbers of foreman G egoria Gnzal ez’ crew

Foreman Mguel Sanchez testified that about twenty-five of his crews
thirty-two nmenbers wore Uhion buttons around the tine of the el ection, and did
so in the presence of Rafael and/or Tony Padilla. Wrker Carl os Sanchez, who
was in Mguel Sanchez crew stated that Rafael Padilla cormented to hi mwhile
he was wearing the button, "I didn't think you would go in the Union," to
whi ch Sanchez replied, "we are going to hel p one anot her because you [in the

plural] don't help us." Carlos Sanchez further noted that Rafael

127. Hores initially stated that he saw peopl e wearing Uhi on
buttons in August, and at no other tine during that year. This testinony was
modi fied in succeedi ng questions by General Gounsel, who |inked the wearing of
the buttons to the Lhion election. | do not attribute these inconsistencies
to the foreman's | ack of candor, but rather ascribe themto conf usion.

128. This aspect of Hores' testinony, viewed in

i sol ation, woul d be insufficient to establish enpl oyer know edge of Uhion
activity.
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Padi | | a was present when Lhion organi zers cane to speak wth his crew

According to foreman Gegorio Gnzal ez, for nore than a week prior to
the date of the Lhion election, his entire crewwore Uhion buttons daily and
did so in the presence of Rafael and/or Tony Padilla. Wrker Juvenci o Rermos,
a nenber of Gonzal ez’ crew corroborated these assertions. Ranos additionally
stated that he encountered Rafael Padilla at the pre-el ection conference,
which a najority of the Gnzal ez crew attended, and tol d hi m"excuse ne,
Rafael, there's nothing -- we're not doi ng anyt hi ng bad. "

Gornel i o Lopez had begun working late in the 1981-82 season as a
foreman under Al fred Padilla supervising the picking of Sequoi a-packed citrus.
He described a , neeting hel d anong Sequoi @' s forenen and supervisors prior to
the Uhion el ection in 1983. At the neeting Tony Padilla told the forenen to
"explain to the peopl e things that can happen if the Uhion cones in." Among
these "things" were that "they could pay better prices also. That they coul d
pay the sane as the Lhion." As he was |eaving the building where the neeting
was held, Padilla nentioned to Lopez that the peopl e shoul d "thi nk properly
prior to thinking about the Uhion, because if it cones in we woul d probably
cone out prejudiced.”" In addition, Padilla stated, according to Lopez, "if
the Lhion cane in we were probably going to be repl aced by soneone el se, by
other people. He said because the conpany was not going to accept us .... He
asked if we weren't nmessed up yet. | told himwe were al ready nessed up, or
we were already hurt. And he told ne if | was in favor of the Uhion or

against the conpany . . . and | told himl was
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for neither side. w129/

Lopez noted that on three or four occasions in March he saw peopl e
talking wth Union organi zers. Tony and Rafael Padilla were present at such
tines. Wen the workers in the crew were signing authorization cards, Rafael
Padi | | a asked the foreman what the pickers were doing. The forenan responded

that "they were signing. v 130/

By the foreman's estinate, about one-half of his
crew wore Uhion buttons.

Inasimlar vein, picker Hector Lopez, a nenber of Cornelio Lopez'
crew, stated that prior to the el ection, his crew spoke wth Uhion organi zers.
Al of the crew signed authorization cards and obt ai ned Uhi on buttons, which
were worn by about half their nunber. Rafael Padilla was present on the
occasion of the organizer's visit, but Lopez’ testinony was inconclusive as to
whet her Padilla was near enough to the crewto observe the card signings.
Lopez noted that his crew shouted pro-Ulhion slogans in the presence of Tony
and/or Ralph Padilla. Lopez further testified that Aifred Padilla, who |ives
next to the worker, asked hi mon one occasi on how he was going to vote, and
comented to himthat the "Uhion was no good . . ., it was good for the
legals, and it was not good for the illegals."

Respondent did not counter any of the foregoing assertions,

129. This testinony not only indicates respondent's attitude
toward uni oni zation, but al so shows that Padilla had an inkling of the
Lhion activities occurring in Lopez' crew

130. As noted, Rafael Padilla was not called as a wtness. Tony

Padilla did not address any issues raised by Lopez' testinony. Lopez'
unrebutted testinony in the foregoing particul ars nust therefore be credited.
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save for the sonewhat inconclusive statenent by Alfred Padilla that he did not
"renenber” seeing any pickers wth Uhion buttons. It nust therefore be

concl uded that respondent had know edge, via supervisors Tony and/or Raf ael
Padi IIa (see e.g., Mario Sai khon (1978) 4 ALRB No. 107; Foster Poul try
Farns (1980) 6 ALRB No. 15) of Lhion activities occurring in those crews which

are alleged to be the targets of unlawful discrimnation,

b. Respondent's Lhi on Ani nus

Proof of respondent's opposition to Uhion
organi zational efforts was exhibited in the record in a variety of ways. Such
proof contributes to a finding that participation in concerted activities nay
have been a "motivating factor” in the decisions to affect enpl oyee tenure in

the ways all eged by the

131. Respondent pl aced the supervisorial status of these individuals
inissue by denying sane in its answer. However, no party specifically
discussed this issue inits brief. Tony Padl!la_ in his capacity as a | abor
contractor who controls the hiring, firing, disciplining and direction of his
harvest workers, woul d be considered a supervisor wthin the neaning of the
Act. Insofar as his relationship to enpl oyees of other |abor suppliers is
concerned, the evidence (via the testinony of Genaro Hores and Gegoria
Gnzalez in the representation phase and the testinony of Pedro Aquilar in the
unfair | abor ﬁr actice phase) denonstrated that Tony Padilla at tines directed
the work of these enpl oyees, telling their forenen where they were to report,
when to start working, or pointing out problens wth the quality of the pi ck.
Tony Padilla has al so authorized wage increases. Rafael Padilla, Afred s
assistant, had simlar duties, particularly in the area of di re_ctlon of work.
Thus, bot h Raf ael and Tony woul d be consi der ed supervisors w thin the neani ng
of the Act, since they have denonstrated the exercise of the authority to, at
mni num direct workers in the interest of the enployer in natters requiring
"the use of independent judgnent." Additionally, they woul d al so be
consi dered agents of the primary enpl oyer. (\Venus Ranches (1977) 3 ALRB No.
55; Frudden Produce (1978) 4 AARB No. 17. See, generally, Dan Rver MIls
(1960 C A5) 274 F.2d 381.)

-112-



General Gounsel.  As noted by the Appellate Gourt in Harry Carian Sal es v.
AL RB (1984) 151 Cal.App.3d 197, 210, Whion aninmus is "anong the factors to

be wei ghed in the determning the general counsel's prina facie case."
(1) The Testinony of Seven Hghfill

Seven Hghfill has been a | abor relations consultant for about eight
and one-half years. He counsel s nmanagenent, principally in agriculture, how
to counteract Uhion organizational canpaigns. On the Friday preceding the
Lhion election at Sequoia, Hghfill conducted a "conflict nmanagenent class,"
as part of a counter-Uhion effort, anmong the forenen who worked for respondent
under Jose Ontiveros, Tony Padilla, and Aifredo Padilla. Between twenty-five
and thirty individual s were present to |l earn what "they could do, and coul d
not do" as part of counter-Uhion canpai gn.

Followng the neeting, Hghfill net wth the "principal s* of Sequoi a,
Marvin and A eah Wlson, and Carl "Skip" Pescosolido. A the neeting, Hghfill
i nforned these individual s that wages and benefits for the respondent’s
harvesting crews were | aggi ng behi nd those provided by their conpetitors. He
advi sed that a wage increase and heal th i nsurance pl an shoul d soon be
i npl enent ed. 132

The next day, Saturday, Hghfill went to visit the various harvesting
crews working for the respondent. After these visits Hghfill reported to the

shed principal s the varying degrees of

132. Inthe earlier "class" wth the foremen, Hghfill |earned from
themthat the lack of a health plan, V\aﬁe_s | ower than other paid bK packi ng
houses, and workers having to pa¥ for their equi pnent were anong the things
which "mght have led to the conilict wth the Lhion."
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Lhi on support he found anong these pickers. A a neeting held | ate

that day attended by Skip Pescosolido, Mirvin and Qeah WIson, and

Kei th I—Unsaker,@/ It was decided to increase wages by fifty cents

per bin. It was also determned during the course of the neeting to

provide the pickers with a formof heal th insurance, and al so for

the enpl oyer to pay the cost of worker equi pnent 134/ such as bags

. 135/
and cli ppers.=—

The next day Hghfill and David Aqui no, another |abor relations
consultant called in to assist in the counter-Unhion canpai gn, resuned their
visits to the picking crens. That evening H ghfill conducted anot her class
anong shed personnel and the conpany's el ection observers.

Fnally, Hghfill, at sone point during the canpai gn, suggested that

a conpany- sponsor ed barbecue be hel d the night before

_ - 133. Despite Hghfill's testinony, pursuant to stipulation of the
parties it is determned that Hinsaker was not in fact present at the
neet i ngs.

_ 134. Notably, Tony Padilla, Afred Padilla and Joe Ontiveros, though
inthe building at the tine, were specifically asked to wait outside the room
where the neeting was taking place. It is thus clear that the shed principals,
rather than the |abor suppliers, nade ultinmate determnations in setting wage
and benefit levels. This fact is highly significant inits application to
representational issues, discussed infra.

_ 135. Increasing wages and augnenting benefits during the course of a
Lhi on organi zational canpai gn consitutes a violation of section 1153( ag of the
Act. (Merrill Farns (1982) 8 ALRB Nbo. 4; Mssion Packing Gonpany (1982) 8 ALRB
No. 14; Harry Carian Sales (1978) 6 ALRB Nb.55.) These were matters not
alleged as violations of the Act, nor where they di scussed, anal yzed or argued
about in the briefs. Hence they cannot be considered "fully litigated. " (See
e.g. Harry Carian Sales v. AL.RB (1984), supra; Gands Brothers Harvesting,
et al. (1983) 9 ALRB No. 60; D Arrigo Brothers (1983) 8 ALRB Nb. 45. ) However,
these acts nmay properly be considered as "background evi dence" of the
iS loyer's attitude towards the Union. (See Holtville Farns (1981) 7 ALRB Nb.
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the election. Afred Padilla participated inits planning, thus it woul d

appear that his enpl oyees attended. Hghfill, since he was not present, was

unabl e to state whether the enpl oyees of Tony Padilla and/or Jesse Onti veros
. 136/

attended the function.=—

(2) The "D sorgani zers"

Additional evidence of the enployer's anti-Uhion attitude cane by
way of testinony regarding the individuals, purportedly working on behal f of
Hghfill and the enpl oyer, who went to speak with harvesting crews i nmedi ately
prior to the el ection. These persons were denomnated as the
"di sorgani zers. w137/

Forenan M guel Sanchez noted that three people cane to talk to the
crew about voting agai nst the Uhion. These were known to himas the
"disorgani zers." Tony Padilla introduced themto the forenan. They stated to
Sanchez that they were there on behal f of the packing shed, and that they
wanted himto help themtal k to the people, "that the Uhion was no good, and
for ne to tell them(the crew to leave that . . . alone. Wen Sanchez stated
that he "was for neither side," "they asked ne didn't | knowthat if |I didn't
help them!| could |ose ny job." Sanchez subsequently testified that the
"di sorgani zers" told himthat on behal f of the packing shed, they were going
to give the people nore benefits, a higher wage, and equi pnent to work wth.

Carl os Sanchez, a picker in the Mguel Sanchez crew also

. 136. Haghfill's testinmony was not refuted by respondent in pertinent
part .

137. The translator adopted this termas the English equival ent
to that used by the Spani sh-speaki ng w t nesses, "desorgani zador."
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provi ded the foll ow ng t horough description of his crews encounter wth the
"di sorgani zers":

They cal led us and asked us to get together so that they could talk to
us. There were three and they told us they were di sorgani zers of the
Lthion .... They -- introduced thensel ves, and gave us sone cards.

They said that the cards were fromthe insurance . Then | told them
by nowthat the Uhion has arrived you give us this, the thing you

never gave us, that. And at that time they told us . . . we' re goi ng
to increase 50 cents a bin for youu So that we would listen to them

Then all of us got the cards and tore themup .... Then we said, now
that we're in the Lthion -- we're already in the Lhion, now we're goi ng
to go see if they hel p us, because you won't, because you have never
paid us what is due per bin. 138/

c. Reduction in VWrkl oad

(1) The Evidence Presented

General ounsel established, both through testinonial and docunentary
evi dence, that the anount of bins to be harvested by the crews worki ng under
Afred Padilla total ed no nore than about fifty per day for the period between
March 20 and April 6, 1983. It was alleged that this reduction in the
wor kl oad was notivated by discrimnatory reasons based on the Lhion activities
of the crews invol ved.

Forenen M guel Sanchez G egorio Gonzal ez and CGornel i 0 Lopez bot h
testified that they were assigned this nunber of bins to harvest during this
period. Gonzal ez averred that given the quantity of the fruit available, his
crew woul d have been abl e to pick at |east the usual nunber they were

assi gned, or ninety-siXx

138. Such renarks nay al so be utilized as a basis for finding
enpl oyer know edge of Lhion activities.
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bins. Sanchez also noted this figure as the typical quota, although Sanchez
felt that the crew mght have been able to pick as nany as 150 or 200 bi ns.@/
Additional |y, Lopez stated that while there were occasions when his crew
harvested a total of fifty bins on a given day, it was unusual to pick that
nunber for ten consecutive days, and that during his tenure his crew had never
done so.éﬂy
Harvest worker Pedro Aquilar stated that he conplained to

Rafael Padilla about the |imted nunber of boxes the crew was harvesting
around the tine of the election.liy Afred Padilla s crew sheets for payrol
periods in March and April exhibit the fol |l ow ng:

/

/

/

139. These quotas, though not unheard of, were atypical and
appear ed, when conpared agai nst production records, to be a slight
exagger at i on.

| oad 140. Forty-eight bins represent the capacity of one truck-
oad.

141. uilar was told by Padilla that the bin count was "none of his

busi ness". Aguilar responded that "whatever they did regard ess, they were
going to lose the election.™
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ns Harvested Per Oewﬁz/

[at e G onzal ez C. Lopez G Hores Sanchez
2/ 24 91 83 99 43
2/ 25 46 95 82 % 35 3/4
2/ 28 38 56 42 96
32 49 21 3/ 4 28 31
3/3 143/ 96 103 101 150
34 96 96 87 65
3/5 (111 eaqible) (Illeqgible) (Illeaible) (I1leaible)
36 100 104 73 43
37 70 144/ 59

3/8 100 96 100 102
3/9 96 112 94
3/10 96 100 96 100
3/11 75 97 75 100
3/12 50 50 111 88
3/ 14 90

3/ 15 1072 96 96
3/16 96 101% 101 99
3/18 29

3/ 19 73 9% 3/4 90 128
3/ 20 48 50 52 49
322 9 13
3/23 145/ 51 48 50 48
3/ 26 50 50 50 50
3/ 27 50 50 50 50
3/ 28 50 50 50 50
3/ 29 48 50 48 33
3/ 30 46 50 50 50
3/ 31 50 50 50
4/ 1 50

4/ 2 48 48 48 48
4] 4 48 48 49 47
415 48 48 47 49
4/ 6 50 50 50 50

142. Teodor o Baraj as' crew worked one day during the week of March
26-29 harvesting the enployer's citrus. Forenan Antonio Ramirez was al so in
charge of a crewthat picked such citrus for two days during that week.

_ 143. Padilla' s crew sheets for this week were o _
inadvertently omtted by General Gounsel when she introduced an exhibit which
was supposed to be conprised of all of the crewsheets for 1983. (GC Ex.
10.) ((jseneral Gounsel noved to correct this omssion. The notion i s hereby
gr ant ed.

144. Were no figure appears, the crew presunably did not work.

145. None of these crews worked on March 17, 20, 24 or 25.
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Fol I owing the layoffs of three of these crews, the total

harvest per day per foreman's crewis listed bel ow

Pat e H ores de | a Vega
a4/ 7 100 100
4/ 8 100 100
4/ 11

4/ 12 100 98
4/ 13 144 144
4/ 14 68 77
4/ 15 100 100
4/ 16 27 56Y2
4/ 19 100 96
4/ 20 101 96

Notably, wth half the nunber of crews, the work | oad for those crews
remai ni ng doubl ed.

Marvin WIson supplied testinony in defense of this allegation. It
I's he who communi cates wth the | abor suppliers in ordering the quantity of
frut to be harvested. Prior to doing so, he discusses harvesting needs wth
Q eah WIson and Carl Pescosol i do.

WI son denied that the bin orders had anything to do wth the crews’
Lhion activities, or that he had di scussed the harvest quotas wth A fred
Padilla inthis light. He stated, in general terns, the factors that gointo
the decision to order the harvest of a certain quantity of fruit.
Sgnificantly, however, he did not link any of these factors directly to the
uniformorders given during the period between March 20 and April 6.

The anount of fruit already in the sheds would Iimt harvest orders.
The sheds obviously have limted storage capacity, and Sequoi a general |y
attenpts not to harvest the fruit until it is actually sold. WIson tries to
antici pate custoner denand so that there is not an overabundance of picked

frut being stored. Should
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the sheds be near capacity wth unnarketed fruit, harvest orders woul d
natural ly be curtailed until custoner orders took up the sl ack.

The quality of the fruit available is also a factor in the decision
as to how nuch fruit to harvest. GCertain custoners, WIson noted, denand a

146/

certain quality of product. Sequoi a attenpts to spread the availability of

higher quality fruit over the entire season in order to neet that denand

t hroughout t he season. 1471

VWeat her conditions al so affect harvest orders. Several wtnesses
testified that inclement weather limts the ability of crews to enter the
groves to harvest the fruit. Fruit that is wet cannot be harvested, and,
typically, crews nust wait until it is sufficiently dry before the harvest day
begi ns.

The enpl oyer is restricted by Federal Marketing Qders as to the
quantity of navel oranges it may narket, donestically, during a given week in
any season. These allotnents, al so known as a "prorate," are issued by the
Navel Oange Administrative Coormttee, and are based on the percentage of the
total narket vol une shipped by the enpl oyer's sheds.

Pertinent also to a discussion of this allegation was WIson's
testinony that all of the fruit wthin a given grove is harvested over the

course of the season, save for that which falls

146. Cenerally, the higher quality fruit is nore suitable for the
enpl oyer's export narkets.

147. Wl son al so stated that an increase in export orders in one
part of a season nmay necessitate extensive picking froma bl ock whi ch has that
quality available. Harvesting would naturally be curtailed at subsequent
tines to equalize this effect.
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fromthe trees before actual |y being pi cked, or "shiners," random
mninal quantities of fruit which woul d be uneconom cal to harvest.
Wl son, as part of his job, naintains what he terns "pick journals,"
which set forth, by ranch, the anmount of fruit which is harvested
per ranch per day. Qven the fact that all the fruit froma ranch
is picked, eventually, one may determne the quantity of fruit |eft
in agrove froma given day forward. WIson's pick journals for the
navel harvest denonstrated the foll ow ng amounts of avail abl e navel s

on the ranches which Afred Padilla s crews harvest ed:

Ranch Nunber of Bins Picked After April 6
Canal 773. 25

Enterprise || 619

Foot hi I | 27

Gar di kas 1,133

Mer rynan 56.5

Tee Dee 170

Tr opi cane 225

Valley Miewll 249. 75

Respondent argued in its brief that during the period, the average
nunber of bins picked by all the crews working for the enpl oyer was
approxi mately fifty. Respondent nade these cal culations utilizing fifteen as
the total nunber of crews enpl oyed during that period. General Gounsel, in a
notion to strike certain portions of respondent's brief, stated that the
nunber asserted as the total nunber of crews (fifteen) has no evidentiary
support in the record. General Gounsel is correct in her assessnent. Wiile
additional crews such as those under forenen Teodoro Barajas, Jesus
Mran, or Qurtis Contracting may have been enpl oyed during this period on a

spor adi ¢ basi s,@/ the record evi dence shows that at

148. See discussion of representation issues, infra.
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that tine a total of eleven crews were enpl oyed regul arly by the various | abor
suppliers to harvest the citrus packed by the enpl oyer's sheds.ﬁg/These Crews
i ncl uded four under Alfred Padilla, three under Jesse Ontiveros, and four
under Tony Padil | a. 150 Gal cul ating the average bin count based on el even

crews one arrives at the fol |l ow ng:

Cat e Nunber of B ns R cked Average Per Oew
(11 Gews)

3/ 20 953 86

3/ 22 34 --

3/23 764 69

3/25 18 --

3/ 26 909 83

3/ 27 764 69

3/ 38 944 86

3/ 29 864 79

3/30 828 75

3/31 647 59

4/ 2 793 72

4/ 4 1. 043 95

4/ 5 721 66

4/ 6 574 82

149. Marvin WIson noted that the shed does not dictate to the | abor
suppl i er how nany crews are to be enployed. It nerely orders that a certain
quantity of citrus be harvested, leaving it up to the | abor supplier to
determne how many crews wll be needed to get the job acconplished.

150. Padilla testified that he held a meeting wth his forenen
and those of Jesse Ohtiveros in February 1983. Asked to state the nanes of
his foremen, Padilla testified:

Q (By M. Garrol): ... interns of your forenen, can you
renmenber any specific nanes apart fromM. [Tonas] Sanchez?

A (By T. Padilla): Yes, | can renenber all of them Q (kay.
VWul d you tell the judge who el se was there?

A PFogelio Qtiz, Juan Soto, Mario Chavez. | think that was it as
far as mne.
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Thus, the nunber of crews subjected to the alleged discrimnatory reduction in
work | oad pi cked, on the average, significantly fewer nunbers of bins.

(2) Analysis and Goncl usi ons

It is recoomended that this allegation be dismssed due to the
failure of General Qounsel to establish by a preponderance of the evidence the
necessary el enents of a violation under these circunstances. Wiile the
unpr ecedent ed uni form pi cki ng orders surrounding the tinme of the election, the
known Uhion activities of the crews invol ved, and respondent's well-docunent ed
anti-Uhion attitude render highly suspect its actions during this period, a
suspicion, in and of itself, is insufficient to establish a violation of the
Act. (See, generally, Rod Mdellan (1977) 3 AARB No. 71; Rgi Agricultural
Services, Inc. (1983) 9 ALRB No. 31; MCGarthy Farmng . (1983) 9 ALRB No.
34.)

For the sheds to intentionally limt the amount of fruit harvested
woul d, in effect, be "cutting its nose off in spite of its face." Al the
fruit nust be harvested at sone point. Wiile harvesting mght be del ayed due
to market or weather conditions, by the end of the season, all narketable
fruit is renoved fromthe groves. No proof was adduced that this was not the
case in the 1983 season. The quantity of harvest cannot be artificially

curtail ed w thout having an adverse inpact on the enpl oyer.@

151. For purposes of discussion, | amassumng that drastic
mar ket conditions, which woul d render uneconomcal the harvesting of' any
fruit, did not prevail.
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General ounsel's proof did not indicate that the fruit
theoretical ly not harvested by the pro-Uhion crews during this
period was at sone poi nt harvested by other crews under Padilla. To
the contrary, when these three crews were laid off,@ the anount s
harvested by the two crews which worked in the groves assigned to Padilla
remai ned roughly at the same | evel s which General (ounsel contended were
artificially, and discrimnatorily, determned. Thus, the two crews, wth one
day' s exception, harvested approxi matel y one hundred bi ns per day, which is
doubl e the anount of the fifty bins per day which General Counsel naintains
was purposeful ly |imted.

Nor was any proof adduced that any crews other than those working for
Padilla were brought in to harvest the fruit theoretically "left" by the
alleged artificial harvest limtations in the groves to which Afred Padilla' s
crews were assigned. In the absence of such proof, and in light of the fact
that all of the citrus fromthese groves is eventual |y pi cked, the concl usion
that the work | oad was di mni shed for discrimnatory reasons cannot by
supported. The availability of additional harvests anounts, which was
essential to a finding in General (ounsel's favor, was not denonstrated. In
short, the four Padilla crews did all the work which they coul d have done
during this period.

In one of the fewinstances wherein Aifred Padilla' s testi nony m ght
be gi ven sone credence, the | abor supplier stated that he attenpts to assign

his crews to given areas so that the work

152. The circunstances of the |ayoffs are treated bel ow
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| oad anong themmght be equalized. The uniformquantities harvested by each
crew during the period fromMirch 20 to April 6 nay therefore be viewed as an
outgrowth of this policy, particularly when it is realized that for the entire
nont h between March 20 and April 20 there was roughly, wth few exceptions,
only a total of 200 bins per day available to be harvested. This quantity
mght be handl ed by four crews picking fifty bins api ece, as was the case
before April 6, or by two crews picking one hundred bins each, as was the case
af t erwar ds.

Therefore, it is recoomended that this allegation be
di sm ssed.

d. The Qew Layoffs

(1) The Evidence Presented

General ounsel alleged that on April 6, the crews of Gornelio
Lopez, Gegorio Gnzal ez, and Mguel Sanchez were laid off, in violation of
81153(c) of the Act, as aresult of the Uhion activities of these crews. The
date and fact of the lay-offs was uncontrovertibly established. S mlarly,
the record reflects that followng the lay-offs, Afred Padilla transferred
forewonan Lucila de | a Vega to supervise a crew to harvest oranges on the
respondent' s property.

Afred Padilla stated that he told Lopez, Gnzal ez and Sanchez t hat
they and their crews were going to be laid off because "there was no nore work
for them" He added that "rmaybe we woul d call [then} back in Novenber when we
start navels again."

As the labor supplier testified during the representation
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153/
= the navel orange season runs generally fromearly

phase of the case,
Novenber to April of the follow ng year. The Val encia harvest begins in |ate
April or early Miy. Generally, four crews are utilized by Padilla to work
during the navel season,@ but only two crews are enpl oyed to harvest the
Val enci as.@/ Wiereas the navel harvest crews custonarily work solely in the
citrus operation, crews working during the Val encia season are at tines
transferred to work in other crops for other packing sheds.@/

In April, My, and June the previous year, 1982, the crews of Genaro
Hores, Gegorio Gnzalez , and Gornelio Lopez were enpl oyed harvesting citrus
on the enployer's behal f. However, crewrecords denonstrate that the anount
of work available varied greatly fromweek to week, with nearly regul ar
enpl oynent available only in the nonth of May. Thus, the records seemto

support Padilla' s assertion regarding the dimnution of the workl oad. 57

153. See discussion, infra.

_ 154. The navel season al so enconpasses a period of about one nonth
during whi ch mneol as are harvest ed.

155. Wiile this nay have been the case in 1983, records from 1982
reflect, as shown infra, that three crews worked during the Valencia
season.

156. This factual assertion was not evident fromthe 1983 Val enci a
season crew recor ds.

~157. Payroll records between the periods of 3/24/82 and 4/21/ 82 were
not admtted in evidence. Padilla represented that the payroll records for
that year, admtted in evidence as General Counsel's Exhibit 9, were all the
records for the crews enpl oyed to work at the enpl oyer's operations during
that year. Athough there was no affirnative assertion of this fact, one nay
infer fromthe |ack of records that there was an approxi nate one-nonth | ay-of f
bet ween 3/24/82 and 4/21/82. Further support for this inference nay

(Foot note conti nued-------- )
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158/

Payrol | Ending Date Cays VWrked Per Wek Per Qew —
G Hores C Lopez G onzal ez
April 21, 1982 1 1
April 28, 1982 2 2 3
May 5, 1982 4'16w 3 4
My 12, 1982 6 — 7 6
My 19, 1982 6 6 6
My 26, 1982 4 4 3
e s 12 T !
une 9,
June 16, 1982 3 1V 1152 3
June 23, 1982 3 3

Gonpari sons between the 1982 and 1983 cannot, however, be nmade wth
consi stency. Mrvin Wlson testified that inthe fall of 1982, the single,
Integrated enpl oying entity acquired additional |ands. As previously noted,
the acquisition was | arge enough to enabl e the packi ng sheds to be supplied
wth sufficient citrus to reduce to three percent of the total the amount of
citrus packed and shi pped by these sheds for growers outside the single

entity.

(Footnote 157 conti nued------- )

be drawn fromthe records for the period ending 3/17/82, when crews worked for
only one day, generally, that week. (E ght and one-quarter bins were

harvest ed by Lopez crew nenbers on a second day in the period.) The records
for the follow ng week al so showthat |imted work was avail abl e.

158. "Days worked" includes days when at |east one-half the crew
conpl enent was utili zed.

_ - 159. Five pickers were enpl oyed for an additional one day during
this period.

160. (nhe picker only worked on May 11, 1982 for Hores. The full
crew was enpl oyed for six days that week.

161. Forty-eight different individuals worked for Hores that week.
O Vednesday, June 16, sixteen peopl e were enpl oyed.

162. Five pickers worked on June 10, 1982.
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In one sense, nore work was avail abl e fromthe enpl oyer for the
Padilla crews in 1983 than was available in 1982, as the crew sheets indicate
that Padilla s crews worked on the enpl oyer's properties through the payroll
period endi ng Septenber 21, 1983, i.e., they worked for a greater nunber of
days. However, the anmount of work avail able, especially during the summer
nont hs, was exceedi ngly sporadi c, sonetines being only for one or two days per
week. Afred Padilla also noted that the size of the navel s harvested in
1982-83 was larger than that for the prior season. As it would take fewer,
| arger, oranges to fill a bin, it would theoretically al so require fewer
pi ckers to do so.

As pointed out by General CGounsel in her brief, during the period
fromApril 21 to June 23 in 1982, a total of 8113 bins were picked by the
three crews under Padilla; in 1983 6754 bins were harvested by the two Padilla

crews that worked during this period. 1—63/The argurent is thus advanced that the
reduction of 16.7%in the workl oad@/ woul d seemnot to nerit a decrease of
one-third, approxi mately, in the work force.@/ However, it is the |abor

suppl i ers who determne the nunber of harvesters needed to pick the avail abl e
crop. Should they determne that fewer people are necessary to do the job,

each of those individual s woul d nake

_ 163. Acrewor crews under Tony Padilla, in three separate payroll
periods, harvested 825 bins on Mar_r?/_nan Ranch, a property which is considered
wthin Padilla s area of responsibility.

_ 164. If the 825 bins harvested by the Tony Padilla crews are
included in the cal cul ations, a 6.5%reducti on of workl oad resul ts.

165. Padilla was nade aware of worker dissatisfaction with the
di m ni shed wor k | oad.
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nore noney, proportionally, than they would if crewsize were larger. Stated

in anot her fashion, there woul d be nore slices of the sane pie. 166/

Fnally, the transfer of the de la Vega crewto the Sequoi a-rel ated
operations and the "bunpi ng" of a Sequoia crewis another circunstance which
General counsel points to as evidence of an unlawfully notivated |ayoff. In
response, Alfred Padilla naintained that de la Vega has the nost "seniority"
anong the forenen he enpl oys, and that due to this fact, he attenpts to
provi de her wth year-round enpl oynent.

Padilla stated that de | a Vega has worked year-round for hi msince
1980, 167/ and that she has been enpl oyed as a forewonan for himin the Sequoi a
harvest "off and on for ten years at least." The other forenen Padilla enpl oys
who harvest crops for other sheds include, as noted el sewhere, Teodoro
Baraj as, Jesus Luna, Tony Ramrez and Jose Martinez. Each of these

i ndividual s, Padilla

166. Qew size varied fromweek to week. |In conparabl e periods for
the two years (between week ending April 21 and the week endi ng June 22), the
crews averaged thirty-five (Hores), twenty-nine (Lopez) and thirty _
(CGonzal ez), respectively, for 19S2. In 1983 the Hores crew averaged thirty-
four nenbers, while that of de |a Vega averaged twenty-one enpl oyees. Thus,
the total average nunber of enpl oyees was decreased by thirty-nine workers in
the two years.

167. General Gounsel introduced records to showthat de |a Vega was
on | eave of absence fromMay 31, 1982 to July 16, 1982. A though Padilla was
uncertain as to the exact reason why de | a Vega took the | eave, her absenting
herself fromwork does not negate Padilla s basic assertion that de la Vega I s
"never laid off." The blanket statenent by Padilla that the forewonman has
wor ked year-round for himsince 1980 once again reflects adversely on his
credibility, but does not totally vitiate the probative val ue of his testinony
inthis regard.
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asserted, had nore seniority than the forenen laid off fromwork at
Sequoi a,l—68/ at least two or three years nore, by his estinate.

G egori o Gnzal es had worked as a foreman for Padilla since 1980.
M guel Sanchez, on the other hand, only began working in that capacity since
January 1983. 169 Gornelio Lopez only began working as a Padilla foreman in

March of 1982.

168. Genaro Hores, whose crew renai ned after the layoffs, perhaps
had the greatest seniority anong Sequoi a forenen under Padilla. He has
supervi sed crews under Padilla for Sequoi a harvests for at least thirteen or
fourteen years.

169. General Counsel states in her brief that Sanchez "worked as a
foreman since 1979." This claimfinds no support in the record. To the
contrary, Sanchez noted the January 1983 begi nning date at the commencenent of
hi s testinony.

_ Sanchez' testinony regarding his foreman' s experi ence can be terned
anbi guous at best:

Q (By Ms. Branberg) . . . have you ever been enpl oyed as a forenan
working under Al fred Padilla?

(By M Sanchez) Yes.
And when did you start working for Afred?
1979 | started working for Alfred Padill a.

O » O >

And when did you first start having a crewthat was picking for
Sequoi a?

A January 15th of '83.

_ _ At another point in his testinony, Sanchez stated that he had peopl e
in his crewthat had worked wth himthe season before. These statenents were
simlar !jy inconclusive. Later in his recitation, the foll ow ng exchange
occurred:

Q (By M. Dake) . . . You said that you got people to work for
you for nore than one year.

A Al the way up to four years, since | began.
Wi le this mght seemto indicate the length of Sanchez' tenure as a forenan,
Padilla' s Sequoi a-rel ated records show that Sanchez was not enpl oyed in this

capacity for 1981-82. Sgnificantly, the question "how |ong have you been
working as a foreman for Afred Padilla?" was never directly put to Sanchez.
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General (ounsel contends that Padilla' s vague assertion as to the
work histories of his forenen, couched in such terns as "probably," "l don't

renenper,"” and a certain period of years, "maybe nore," indicate the | ack of
probative val ue whi ch can be attached to this testinony. She asserts that the
enpl oyer shoul d have introduced records supporting Padilla s clains. Having
failed to do so, it is argued, the enpl oyer has not sustained its "burden of
proof" on this issue.

(2) Analysis and Goncl usi ons

The evi dence presented in support of this allegation is not
suscepti bl e of easy synthesis. The best that can be said of it is that it is
i nconcl usi ve. S nce General (ounsel has the burden of proving by a
preponder ance of the evidence that the | ayoffs woul d not have taken pl ace "but
for" the Uhion activities of the crews invol ved, this burden has not been
sustai ned, and the all egation nust be di smssed.

Testinony and docunentary evi dence established that there is, in
fact, a decrease each year in the anount of work available for citrus
harvesting crews at or near the tine of the layoffs under scrutiny. The slow
down in work opportunities also seens to coincide wth the transition fromthe
navel to the Val encia harvest seasons, wth the latter requiring, according to
Padilla, fewer workers. 1In 1982, records fromthe payrol|l period endi ng March
10 indicate a total of five crews worked six days that week. The follow ng
week, work was available for only one day for four crews (one of which
contai ned only eight pickers) and one of these crews picked a nere ei ght and

one-quarter bins on an additional day. The
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week after (ending 3/24/82), there was only work for three or four days for
three crews. Then a one-nonth layoff ensued. Thus, it appears that the 1983
| ayoffs were not atypical, and seened to roughly coincide with the work

pattern evident fromthe previous year.@/

General ounsel's contention that the transfer of the de |a Vega crew
to the Sequoi a operation was "unprecedent ed" is sonewhat of an over st at enent
of the case. Padilla did naintain that over a ten-year period de | a Vega was
transferred to work on the enployer's properties "fromtine to tine." General
Qounsel 's asserts that by not introduci ng docunentary evi dence regardi ng
forenman seniority, the enployer failed to neet its burden of proving that the
forenen given preference for available work were in fact the nost senior. In
so doi ng, General Gounsel msplaces that burden. Once Padilla testified that
his nost senior forenen were retained while the | east senior forenen were laid
off, this testinony was adequate to establish his seniority "policy," (see
BEvi dence Code section 411) and to create the basis for a finding on this
issue.@ it woul d have then been incunbent upon General Counsel, concormmtant
wth the proper allocation of the burden of proof, to rebut, by reference to

docunentary or testinonial evidence, that Padilla s statenents

_ 170. The fifty bin per day harvest quotas experienced by the crews
inthe two weeks or so prior to the layoffs in 1983 al so tends to support the
concl usion that work opportunities were dimnishing at that tine of year.

171. Parenthetically, it was al so sufficient to establish a so-
called "business justification” for the | ayoffs which woul d counter the
contention that the crews woul d not have been laid off "but-for" their
participation in protected, concerted activities.
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concerning forenmen seniority preference were inaccurate or inconsistent. This
she failed to do. Hence, Padilla' s assertions in this regard nust be

credited. 172

Sgnificant also was the failure of General (ounsel to denonstrate
affirmatively that another foreman, wth another crew was retained to perform
non- Sequoi a work for Padilla to fill the vacancy theoretically left by de | a
Vega when she was transferred to the Sequoi a harvest. BEvidence of the
retenti on of a new crew woul d have countered Padilla s clains that the nost
seni or forenen were retained to performhis work, as well as the assertion
that de la Vega was transferred to Sequoi a because there was no ot her work
available wthin the entire scope of the Padilla operation.

Accordingly, since General Gounsel has failed to neet the burden of
proof on this allegation, it is recoomended that it be di smssed.

(e) The Failure to Recall the Gonzal ez, Lopez,
Sanchez and Hores Oews

As previously noted, in order for General (ounsel to establish a
discrimnatory refusal to re-hire, it nust be proven:

. . . that the alleged discrimnatee nade a proper application for work
at a tinme when work was avail able, but was refused or denied rehire
because of his or her union activity or other protected concerted
activity .... To prove that an enpl oyer discrimnatorily failed to
recall a laid-off enployee, the General Counsel nust establish that the
enpl oyer did in fact have a policy or practice of recalling forner

enpl oyees as suitabl e openings arose, but did not do so wth respect to
al | eged di scri mnat ees because of their union activity or other
protected, concerted activity.

172. Notably, the continued retention of Genaro Hores, who was one
of the nost, if not the nost, senior foreman, tends to corroborate Padilla' s
testinony on this issue.
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(Wkegawa Brothers (1982) 8 ALRB Nb. 90 at pp. 33-38; George A Lucas & Sons
(1984) 10 ALRB No. 33; see also SamAndrews' Sons (1980) 6 ALRB No. 44,
Qi narra Vineyards (1979) 7 ALRB No. 17.) Wiile an exception exists to the

"work availability" requirenent where an enpl oyer "has a practice or policy of

recalling, or giving priority in hiring enpl oyees," that enpl oyee generally,

at sone point, nust still make a proper application for work. (George A

Lucas & Sons, op. cit.; George Lucas (1979) 5 ARB No. 62).@/

General ounsel's proof in this facet of the case, wth one
exception, falls far short of that necessary to establish a violation.

The Lhion activities of the crews in question, as well as the
respondent' s Uhi on ani nus, were clearly established in the record (see
discussion, ante). Prina facie evidence indicated the possibility of unlawf ul
notivation for the enployer's action in failing to recall the four crews in
guestion, and their forenen. Neverthel ess, while Padilla hinself asserted that
he told Lopez, Gonzal ez and Sanchez on April 6 when he laid off themand their
crews "naybe we woul d call himback in Novenber when we start navel s again,"
not one of these forner forenan testified that they attenpted to contact, or
did contact, Padilla around the tine of the commencenent of the navel season.

Thus, the requisite "but for"

173. | amcogni zant of the rul e announced in Kawano, Inc. (1978) 4
ALRB Nb. 104) that when an enpl oyer has inplinmented a discrimnatory schene
that prevents enpl oyees fromin the record applying for work, proof of naking
a proper application for work at a tine when work was avail abl e may be
ovbi ated. Here, however, there was no show ng that anyone was prevent ed,
because of a change in hiring practices, fromapplying for work.
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aspect of the case is negated: "a proper application” not being
established, it is not possible to definitively state that the

. . , . o 174/
forenen were not rehired because of their crews' Union activities.—

General ounsel al so neglected to establish in the record that it was
Padilla s practice or policy to contact forenen, rather than having the
forenen contact himto apply for work. E’/I n the absence of such proof, | am
unabl e to concl ude that the nere show ng that the forenmen under di scussion
here "never heard fromPadilla" is sufficient to establish the necessary
el enent of a "proper application” in arefusal to rehire case. 176/

General ounsel argues that Joaquin Navarro, hired to repl ace Genaro
H or es,w/ added many "new hires" to his crewin Septenber, only one of whom

was a worker who had been laid of f the
/

/
/

174. Gornelio Lopez did assert that he asked Padilla for work in
Septenber of 1983. Padilla told himat that tine that there was no work
avai lable for him General Gounsel's non-specific proof did not suffice to
establish that Lopez applied at a tine when work was available. (See George
A Lucas & Sons (1984) 10 ALRB No. 21.)

175. Specifically, there was no testinony on this issue, i.e.,
exactly how the forenen, generally, did obtain their jaobs.

176. For purposes of this discussion, | amassumng that given
adequat e proof, these three forenen coul d, under Ruline Nursery, supra, avail
t hensel ves of the protections of the Act. The evidence indicated that the
forenen were responsi bl e for contacting and hiring their crews, and under.

P oneer Drilling, supra, their failure to be rehired mght be utilized by the
enpl oyer as a means by which to avoid rehiring their denonstrably pro-Uhion
Crews.

177. The failure torecall Hores will be discussed infra.
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previous April 6.@/ A new forenan was retained, Gabriel Perez, in the week

endi ng August 31. Another forenman was al so retained that week, Rosario \Vega,
but appeared not to have worked on respondent's properti es. 19 The fol | ow ng
week Navarro's crew al so appeared to work three days on ranches other than the
enployer's. Smlarly, inthe week after, de | a Vega and Navarro spent two

180/ r anch.

days wth crews at "Fow er"
Enpl oynent patterns at that tine of year differed greatly fromthose
during the navel, or even the Val encia season. Turnover was hi gh; crews
worked for entities other than the enpl oyer during the same week. There was
no indication that any of the laid-off navel harvest workers nade " proper
application,” or indicated that they were available for work in Septenber, or
that Padilla was obligated under sonme sort of seniority systemor past
practice to recall them To the contrary, as noted, one of the fundanent al
aspects of this case is that the forenen are charged wth the responsibility

of hiring their crews.

178. Navarro's crew al so contai ned ei ght workers fromthe crew of
twenty-four who had fornerly been under Hores. Turnover in the crew at that
tine, however, was extensive. nly eight of the sane workers were enpl oyed in
each of the three weeks between the period endi ng August 31 and that endi ng
Septenber 30. The week of Septenber 14 had twenty-seven new hires in a total
of thirty-five different workers then enpl oyed. Thirteen new hired appeared
t he week fol | ow ng.

179. The crew sheet, though sayi ng "Exeter" above the col um of
worker' s nanes, has the nane of a ranch (Rocky HIl) witten above the bin
count colums which is not part of the single-integrated enpl oying entity.

180. Aso spelled "How er" and "Fol wer. "
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The one exception to the foregoing anal ysis is provi ded by forenan
Genaro Hores and the nenbers of his crew Hores testified as fol |l ows
regarding his departure fromPadilla s enploy, and his failure to regain
enpl oynent .

Genaro Hores worked as a foreman for Aifredo Padilla for at |east
fourteen or fifteen years, by his estinate. O or about August 29 of 1983,
Hores relinquished his responsibilities in Sequoi a-rel ated operations, as was
his custom to work in the grapes.l—sjj Prior to | eaving, he asked Alfred for
permssion to | eave, which was granted. Follow ng the end of his work in the
grapes, Hores again spoke to Padilla about resumng work in the respondent’s
orange groves. Padilla told himthat "Skip" had "gotten angry" because he had
"left the job," but that "Q eah was on vacation, and upon Qeah's return
everything woul d be taken care of [a]nd they woul d give ne ny job for Novenber
at the begi nning of the navels."

Hores, however, was not rehired when the navel season recommenced.
On the day before the navel harvest began, H ores asked his son-in-Iaw
Joaqui n Navarro, who had becone a forenan worki ng under Padilla, 182 to find
out whether Hores was going to get his job back. Navarro returned wth
Padilla' s answer, "that he couldn't hire ne because if he gave ne ny jaob, they
woul d stop him"

By Hores estimate, about fifteen nenbers of his crewfrom

181. In previous grape harvests, Hores had worked under Afred
Padilla. 1n 1983, however, Hores was enpl oyed by another contractor.

182. As noted, Navarro assuned Fl ores' position in August.
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the previous year worked in the 1982-83 season, and approxi natel y that nunber
returned each year to work with himin the citrus harvest.
Thus, the requisite elenents were established for a violation arising
fromfailing to rehire Genaro Hores through him the nenbers of his crew
Afred Padilla did not rebut any of Fores® assertions regarding the
| abor supplier's giving the foreman "permssion” to work in the grapes and the
statenents to himas to why Hores had not been rehired. Hores, a forenman
wth thirteen or fourteen years of tenure under Padilla, shoul d have been
retained as a "senior" forenan. 188/ Hores was given permssion fromPadilla
to |l eave work at the enployer's to work el sewhere in the grape harvest. The
fact that Padilla told Hores that "Skip" had "gotten angry" wth the forenan
for leaving the citrus harvest prenmaturely snmacks of a pretext: it was the
first tine in either phase of the case that any nenti on was nmade of the
possibility that shed personnel had an input in hiring the foremen of the
| abor suppliers. 184 The claimthat H ores had "abandoned t he job"@/

bel i ed by uncontroverted

_ 183. Such was the preferred rationale for Lucila de |a Vega
bei gn transferred to work for Sequoi a.

184, Shifting reasons for a discharge or failure to rehire give rise
to an inference of inproper notivation. See, generally, Associated Produce
Dstributors (1980) 6 ALRB No. 54; Rvcom Gorp. v. AL . RB, supra.

185. Padilla had told one of Hores' workers, Pedro Aguilar, that
the worker woul d not be rehired because Hores had "abandoned the job" to
work in the grapes.
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testinony that the foreman had gotten permssion to | eave. The subsequent
claimthat "Skip" intervened in Hores' being rehired was inconsistent wth
the evidence regarding the retention of any of the | abor suppliers' forenen,
who clained that this function was solely their responsibility. Thus, it is
concl uded that the refusal to rehire Hores and his crewwas, inreality,

unl awf ul |y moti vi at ed. &

ARCER

By authority of section 1160.3 of the Agricultural Labor Rel ations
Act (Act), the Agricultural Labor Rel ations Board (Board) hereby orders that
Respondent, Sequoia Qrange, et al., its officers, agents, successors, and
assigns, shall:

1. GCease and desi st from

(a) Dscharging, refusing to rehire, or otherw se
discrimnating agai nst, any agricultural enpl oyee for engaging i n uni on
activity or other protected concerted activity.

(b) Inany like or related nmanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) dfer tothe follow ng individual s i mediate and full
reinstatenent to their forner or substantially equival ent position, w thout

prejudice to their seniority or other enpl oynent

- 186. Toreiterate, the action regarding Hores, as a foreman
responsible for hiring his crew is rendered a violation of section 1153(a) of
the Act under Ruline Nursery, supra, and Pioneer Dxilling, supra.

-139-



ights or privileges:

(1) Tonmas Sanchez and the nenbers of his crew who were
wor ki ng on March 6, 1983;

(2) Ranon d sner os;

(3) Josefina 4 sneros;

(4) Rosa d sneros;

(5) Franci sco d sneros;

(6) Horentine d sneros;

(7) Roberto d sneros;

(8 HIlario Robl edo; and

(9) Genaro Hores and the nenbers of his crew who wor ked
during the 1982-83 navel orange harvest.

(b) Make whol e the above-naned individuals for all | osses of
pay and ot her economc | osses they have suffered as a result of respondent's
unl awf ul di scharges, the nmakewhol e anount to be conputed in accordance wth
establ i shed Board precedents, plus interest thereon conputed in accordance
wth our Decision and Qder in Lu-Bte Farns, Inc. (1982) 8 ALRB Nb. 55.

(c) Preserve and, upon request, nmake available to this Board
and its agents, for examnation, photocopying, and otherw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the amount
of backpay due under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees attached hereto

and, after its translation by a Board agent into all
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appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of the O der,
to all agricultural enpl oyees enpl oyed by Respondent at any tine during the
period fromMrch 6, 1983 to August 29, 1983.

(f) Post copies of the attached Notice, in all appropriate
| anguages, for 60 days in conspi cuous places on its property, the period(s)
and pl ace(s) of posting to be determned by the Regional D rector and exercise
due care to replace any Notice which has been altered, defaced, covered, or
r enoved.

(g Arange for a representative of Respondent or a Board agent
todistribute and read the attached Notice, in all appropriate | anguages to
all of its agricultural enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Cirector. Follow ng the reading,
the Board agent shall be given the opportunity outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nmay have
concerning the Notice and their rights under the Act. The Regional D rector
shal| determne a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees to conpensate themfor worktine lost at this
readi ng and the questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the

Regional Drector's request
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until full conpliance is achieved.
DATED Qctober 31, 1984

METHEW GOLDAURG
Admni strative Law Judge



NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano Regional CGfice, the
General Qounsel of the Agricultural Labor Relations Board (ALRB or Board)

i ssued a conpl aint which alleged that we, Sequoia O ange conpany, et al., had
violated the law After a hearing at which each side had an opportunity to
present evidence, the Board found that we did violate the | aw be di schargi ng
and/or refusing to rehire Tomas Sanchez and his crew Ranmon d sneros, Josefl na
d sneros, Rosa dsneros, Francisco dsneros, Horentine dsneros, Roberto
dsneros, Hlario Robledo, and Genaro Horas and the nenbers of his crew
because of their protected concerted activities and/or their suploort for the
Lhited FarmVWrkers of America, AFL-AQ O (WW. The Board has told us to post
and publish this Notice. V¢ wll do what the Board has ordered us to do.

V¢ al so want to tell ?/ou that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in CGalifornia these rights:

1. To organi ze yoursel ves;

2. To form join, or hel B unions; _ _

3. Tovotein a. secret ballot election to decide whether you want a uni on to
represent you; _ o

4. To bargain wth your enpl oyer about your wages and working conditions
tﬂro%gh S uni on chosen by a najority of the enpl oyees and certified by
t he Board,;

5. Todact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT discharge or refuse to rehire or otherw se discrimnate agai nst
any enpl oyee because he or she has dJ oi ned or supported the UFWor any ot her
| abor organi zati on or has exercised any other rights described above.

VEE WLL reinstate the peplal e naned above to their forner or substantially

equi val ent jobs and we wi Il reinburse themfor all |osses of pay and ot her

econom c | osses they have sustained as a result of our discrimnatory acts
agai nst them plus interest.

Cat ed: SEQUOA (RANE Q, et al.

By:

Represent ati ve Title

If you have a question about your rights as farmworkers or about this Notice,
you may contact any office of the Agricultural Labor Rel ations Board. One
office is located at 627 Min Street, Delano, California 93215. The tel ephone
nunber is (805) 725-5770.



This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTT LATE



	11 ALRB No. 21
	DECISION AND ORDER
	Unresolved Challenged Ballots. . . . 2792/
	Total. . . . . . . . . . . . . . . . 559
	
	UFW	                      198

	Total	                559
	In the Matter of:                               Case Nos.83-RC-4-D
	
	SEQUOIA ENTERPRISES, CARL A. PESCOSOLIDO,                83-CE-50-D
	JR., MARVIN L. WILSON, OLEAH H. WILSON,                  83-CE-53-D
	DECISION OF THE ADMINISTRATIVE LAW JUDGE







	"I know where to get them."48/ He further maintained that he was
	
	
	
	Keith Hunsaker,133/ it was decided to increase wages by fifty cents
	G. Gonzalez
	
	
	
	C . Lopez




	April 21, 1982	1 159/           								          1
	
	May 5, 1982	4            		3 					 		          4







