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SUPPLEMENTAL DEG S ON AND MDD H ED GREER

In accordance with the remand order of the Gourt of Appeal of the
Sate of Galifornia Fourth Appellate Dstrict, Ovision Two, in MAnally
Enterprises, Inc. v. Agricultural Labor Relations Board (Feb. 24, 1984) 4 Q.

No. 19624, we have reformul ated our renedial Oder in MAnally Enterpri ses,

Inc. (1977) 3 ALRB Nb. 82 and reconsidered our finding that Respondent
i ncreased wages and benefits on August 29, 1975 in viol ation of Labor Code
section 1153( a).y

In MAnally Enterprises, Inc., supra, 3 ALRB No. 82,

we adopted w thout comment the Admnistrative Law Judge' s (ALJ)ZI r ecommended

finding that Respondent viol ated section by increasi ng wages and benefits on

August 27, 1975 because the

o Al code sections herein are to the Galifornia Labor Gode unl ess
ot herw se speci fi ed.

Z At the tine of issuance of the Decision in this case
Admini strative Law Judges were referred to as Admnistrative Law O ficers.
(See Gal. Admin. Code, tit. 8, § 20125, anended eff. Jan. 30, 1983.)



i ncreases were "influenced by the organizing activities of the union and ...

i npl enented with the hope of thwarting the union's organizing activity." The
Gourt of Appeal rejected the ALJ's legal standard while expressly declining to
reach the question of whether the Board s finding was supported by substanti al
evi dence on the whol e record.

National Labor Relations Act (NLRA) precedent sets forth a
presunption that wage or benefit increases inpl enented or announced in the
period between the filing of a representation petition and the hol ding of an
election are tined to interfere with enpl oyees’ free choice in violation of

section 8(a)(l) (ldaho Candy Conpany (1975) 218 NLRB 352, 355 [89 LRRVI 1342]),

under the rational e that such increases operate coercively as a "fist inside a

velvet glove." (N.RBv. Exchange Parts Conpany (1964) 375 U S 405 [55 LRRV

2098].) FEven absent a representation petition or election, the National Labor
Rel ations Board (NLRB or national board) has inferred illegal notive fromthe
timng and magni tude of pay raises instituted after conmencenent of a uni on
organi zing drive or the threat thereof. (See TLC Lines, Inc. (1983) 265 NLRB
1200, 1205 [115 LRRM 1414].) Athough no representation el ection resulted, the
Lhited FarmVWrkers of Anerica AFL-A O (UFWor Uhi on) commenced organi zi ng at

Respondent ' s Lakevi ew poul try operation in early August of 1975, and enpl oyer

know edge of the organizing is established by at | east md- August.gl

¥ The earliest evidence of enpl oyer know edge of uni on organi zi ng was
Personnel Manager Petersen's testinony that he | earned of the organizing on
August 9, 1975.

11 ARB Nb. 2 2.



To overcone the presunption, the enpl oyer nust show
that "the conferral and announcenent of the benefit was consistent wth
establ i shed conpany practice or planned and settled upon prior to the
initiation of the union's organizing canpai gn." (NLRB v. Hasbro Industries,

Inc. (1st Ar. 1982) 672 F.2d 978, 988-989 [ 109 LRRM 2911].)

The evi dence indicates that Respondent's plans and promses to

enpl oyees to increase wages pre-date the Uhion organi zi ng by several nont hs.iu
The egg industry had recently undergone a prol onged period of depressed prices
and escal ating costs. As early as January 1975 Respondent's enpl oyees’
requests for wage increases were net wth conpany promses to inpl enent

I ncreases when, egg prices inproved. Forenen had al so been requesting
institution of a uniformwage scale. Respondent's Personnel Mnager testified
to havi ng nade several specific across-the-board increase proposals to
Executi ve Conmttee nenbers between |late June and August. H's benefit

i ncrease proposal s were generated fromhis research into practices of other
poul try producers as well as concerns arising fromdefects in Respondent's
pre-existing health insurance plan. The increase plans crystallized into

deci si ons during August, when, accordi ng to Respondent, narket conditions
inproved to the point that egg prices actual |y approached expenses for the

first tine in an

4 The June 2, 1975 mnutes of the annual neeting of Respondent's
Board of Drectors reported that the Board had directed the Executive
Commttee to "examne the possibility of giving rai ses and possi bly changi ng
the benefit structure when and if egg prices shoul d nove up to a profit
situation."

11 AARB Nb. 2 3.



extended period of tine. General ounsel did not attenpt to di sprove
Respondent ' s nar ket anal ysi s.

Oh August 1, 1975, Executive Conmttee m nut es§/ report: "now egg
prices are wthin 2 ¢ of covering costs, and as promsed, MAnally
Enterprises, Inc. wll be issuing considerable raises." The mnutes indicate
that the "cost plus 12" fornul a anal ysi s,§/ whi ch Respondent clains resulted in
a "profit picture" in late August, was being used as early as August 1 as an
I ndi cator of when the rai ses shoul d be nade.

Lhli ke the ALJ, we are not persuaded that a violation was
est abl i shed by Azucena Hernandez' testinony that her supervisor told her that
t he wage i ncreases were nade because "no one at MAnally wanted the union."
W note that the ALJ did not explain his resol ution of the conflict between
Hernandez' testinony and her supervisor's denial that he ever spoke wth her

about the wage increases and we are unabl e to nake a finding on this record.

(See S Kuramura, Inc. (1977) 3 ALRB No. 49.)

Ve find that the timng and departure fromprecedent in
announci ng the August 29, 1975, increases were adequately expl ai ned by

Respondent and that Respondent net its burden of

S A though, like the ALJ, we too find suspicious the fact that the only
Executive Cormttee mnutes to have been typed and fornal i zed were the | ast
three neetings leading up to the wage increase, we note that General Counsel
failed to make a hearsay objection and expressly wai ved the best evidence rul e
as to those mnutes. Under these circunstances, we are not inclined to
discredit the mnutes.

o The "cost plus 12" formula is a rule of thunb devel oped by owner MAnally

by whi ch i nconme can be neasured agai nst production costs by conparing the
price of a dozen eggs wth the cost of feed plus 12 cents.

11 AARB Nb. 2 4.



show ng that the increases woul d have occurred when and as they

did even absent the uni on organi zi ng. 7 (Areri can Sunroof Corp.

(1980) 248 NLRB 748 [104 LRRM 1157]; . NLRB v. Transportati on Managenent
Gorp. (1983)  US _, 103 S a. 2469 [113 LRRM2857].) S nce the UFWnever

filed a certification petition, Respondent coul d not have del ayed the
increases until after an election in order to avoid the "tend] ency] to
interfere wth the free exercise of enpl oyee rights" to' organize. (Anerican

Frei ght-Wys Go. (1959) 124 NLRB 146, 147 [44 LRRVI1302].) Moreover, any

prol onged del ay by Respondent might have appeared retaliatory to enpl oyees who
were expecting a raise. Accordingly, in our nodified Oder we shall del ete
the renedy for an unl awful wage and benefit increase as well as the renedi es
relating to the other findings of violations annul l ed by the Gourt of Appeal .
In all other respects, the remedial Qder is conforned to the Board' s current
renedi al practice and format pursuant to the Gourt's broad remand to
"reconsider and reformul at[e] an appropriate renedial order” as to the
violations which it is affirmng. S nce issuance of the original Board

Decision and Qder in this case, we have adj usted our panoply of renedi al

a V¢ do not rely for our finding on the' fact that the sane increases
were inplenented at all of Respondent's California operations since, had an
el ection been ordered under the Agricultural Labor Relations Act (ALRA),
all of Respondent's California agricultural enployees-or at |east those in
the sane agricul tural production area-woul d have been included in the unit
and al | those enpl oyed during the payroll period prior to the filing of the
petition woul d have been eligible to vote (See section 1156.2.) Thus it
woul d be unreasonabl e to infer fromthe instant record that increases at
Respondent ' s other facilities would not have affected its enpl oyees'
section 1152 rights.

11 AARB Nb. 2 5.



provisions to conport wth the changes in the econony, our increased

under standi ng of the practical realities involved in the inpl enentati on of
renedi es, and the increased body of judicial precedent arising fromcourt
review of our renedies. A though we appreciate the need for finality of Board

findings and deci sions, see Abatti Farns, Inc. (1983) 9 ALRB No. 59 (slip opn.

pp. 22-23), we are equal ly concerned that at the tinme our backpay O ders
becone enforceable, they fulfill both their renedial and deterrent purposes.

A though the seven percent interest rate nay have served those purposes in
1977-the tine of issuance of the instant Decision and Q der-subsequent
inflation and escal ation of interest rates have substantial ly weakened t he
effects of the backpay renedy. Accordingly, wthout tanpering with any of the
findi ngs and concl usi ons reviewed or affirned by the court, we shall, pursuant
tothe court's renmand directive and national board pr ecedent,gl updat e the
obsol ete renedial provisions in our original Oder and reformil ate the
interest rate to apply the adjustabl e rate announced in our Decision in

9

Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55.= V¢ have al so included a provision

to renedy Respondent's illegal prohibition of enpl oyee distribution of union

[iterature.

§/(See Nassau- Suffol k Chapter of NECA (1977) 231 NLRB 1021, ' 1022 footnote
6,[ 96 LRRVI 1303] .)

g The adjustabl e rate shall not be applied to backpay accruing prior to
I ssuance to the Board s original Decision and Oder inthis case. Rather,
pursuant to our Decision in Lu-Bte, the adjustable rate shall be applied only
prospectively fromAugust 18, 1982, the issuance date of Lu-Ete. See also
Nassau- Suffol k Chapter of NECA supra, 231 NLRB 1021.

11 ARB Nb. 2 6.



MO H ED CGROER

By authority of section 1160.3 of the Agricultural Labor Rel ations
Act (ALRA or Act), the Agricultural Labor Relations Board (Board) orders that
the Respondent, MAnally Enterprises, Inc., its officers, agents, successors
and assigns, shall:
1. Gease and desist from

(a) Preventing or interfering wth communicati on between
organi zers and enpl oyees at the pl aces where enpl oyees |i ve.

(b) Interrogating enpl oyees concerning their union
affiliations or synpathies or that of any other enpl oyee[s].

(c) Surveilling enpl oyees when they are engaged in
protected activities.

(d) Preventing enpl oyees who |ive in conpany
housing and their famlies fromfreely entering and | eavi ng the property.

(e) Dscharging, laying off, transferring or
otherw se discrimnating against any of its agricultural enpl oyees because of
their participation in union or other protected activities.

(f) Threatening enpl oyees wth |ayoff or other |oss of
enpl oynent, or wth an adverse change in working conditions, because of their
uni on or other protected activites.

(g0 Prohibiting enpl oyees fromdistributing, during their
nonwor ki ng hours and in nonworking areas, literature not shown to have been

exposed to potential contamnation at other

11 ARB Nb. 2



poul try farns.

(h) Inany like or related manner, interfering
wth, restraining or coercing enpl oyees in the exercise of those rights
guar ant eed by section 1152 of the Act.

2. Take the followng affirnmative action which is deened

necessary to effectuate the policies of the Act:

(a) G fer Azucena Hernandez and CGoncepcion D az
imedi ate and full reinstatenent to their forner or substantially equival ent
positions wthout prejudice to their seniority or other rights and privil eges
and nake themwhol e for any | osses of pay and ot her economc | osses they nay
have suffered as a result of their respective termnation and transfer, such
backpay award to be conputed in accordance w th established Board precedents,
together wth interest thereon, conputed at seven percent per annumuntil
August 18, 1982 and thereafter interest to be conputed as provided in our

Decision and Oder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55.

(b) Preserve and upon request nake avail able to the Board
or its agents, for examnation photocopyi ng and ot herw se copying, all
records rel evant and necessary to a determnati on of the amount of backpay
and interest due the affected enpl oyees under the terns of this Qder.

(c) Sgnthe Notice to Enpl oyees attached hereto and, after
its translation by a Board agent into all appropriate | anguages, reproduce
sufficient copies thereof in each | anguage for the purposes set forth
her ei naf t er.

(d) Post copies of the attached Notice in

11 AARB Nb. 2 8.



conspi cuous places on its property for sixty days, the period(s) and pl ace(s)
of posting to be determned by the Regional DOrector, and exercise due care to
repl ace any Notice which has been al tered, defaced, covered or renoved.
(e) Provide a copy of the attached Notice to each enpl oyee
hired during the 12-nonth period fol | ow ng the date of issuance of this Oder.
(f) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days fromissuance of this Qder, to all
enpl oyees enpl oyed by Respondent during the period from Septenber 15, 1975 to
Sept enber 15, 1976.

(g0 Arange for a representative of Respondent
or a Board agent to distribute and read the attached Notice in all appropriate
| anguages to the assenbl ed enpl oyees of Respondent on conpany tine and
property at tinmes and pl aces to be determned by the Regional Drector.
Fol lowi ng the reading, the Board agent shall be given the opportunity, outside
the presence of supervisors and managenent, to answer any questions enpl oyees
nmay have concerning the Notice or their rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees to conpensate themfor tine |ost at
this readi ng and the questi on-and-answer peri od.

(h) Notify the Regional Drector, in witing,
w thin 30 days after the date of issuance of this Oder, of the steps which
have been taken to conply wth it. Uoon request of the Regional Orector,

Respondent shal | notify himor her

11 ARB Nb. 2 9.



periodically thereafter in witing of further actions taken to conply wth
this Qder.
Dated: February 28, 1985

IYRL JAVES MASSENGALE, 22 hai r per son

JGN P. MOCARTHY, Menber

JEROME R WALD E Menber

JORE CARR LLQ  Menber

PATR CK W HENNLNG  Menber

= Board nenbers' nanes are listed in the fol | ow ng order: Chai rperson

Massengal e first, and, thereafter, in order of Board seniority.

10.
11 AARB Nb. 2



NOT CE TO AR QLTURAL WIRKERS

After investigating charges that were filed wth the Agricultural Labor

Rel ations Board (ALRB) the General Gounsel of the ALRB issued a conpl aint that
alleged that we had violated the law After a hearing at whi ch each side had
an opportunity to present evidence, the Board found that we did violate the

| aw by threatening, interrogating and subjecting enpl oyees to surveillance on
account of their support for the Lhited FarmWrkers of Arverica, AFL-AQ
(UFW prohi biting enpl oyees fromdistributing UFWIiterature during nonworki ng
hours at our facility, and falsely inprisoning and eventual |y di schargi ng
Azucena Hernandez and transferring Goncepcion Daz in retaliation

for their URWsupport.

The Board has told us to post and publish this Notice. Ve wll do what the
Board has ordered us to do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. Tovotein a secret-ballot election to decide whether you want a uni on
to represent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng condi tions through a uni on chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together with other workers to help or protect one another; and

6. To decide not to do any of these things.

Because this is true, we promse you that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

Especial |y, ViE WLL NOTI do any of these things:

Ask our enpl oyees how they feel about the union.

Vit ch workers while they tal k with union organi zers.

Prevent workers fromdistributing union literature during nonworktine
at our facilities.

Keep workers who live on our property and their famlies and visitors
fromcomng in and going out of the property as they w sh.

O scharge, transfer, or lay off enployees in order to di scourage
nenbership in the UAWor any ot her uni on.

Threaten to fire or lay off enpl oyees who are engaged in activities
protected by the Agricultural Labor Relations Act.

© g & whpE

11 AARB Nb. 2 11.



VE WLL of fer Azucena Hernandez her old job back if she wants it and we w |
pay her any noney she | ost because we unl awf ul Iy di scharged her.

VEE WLL offer to Goncepcion Daz her old job back if she wants it and wll pay
her any noney she | ost because we unlawfully transferred her.

Dat ed: MANALLY ENTERPR SES, | NC

By:

(Representative (litle)

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 319 Witernan Avenue, H Centro, Galifornia 92243. The

t el ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOT ReMOVE CR MUTI LATE

12.
11 ARB Nb. 2



CASE SUMVARY

MANALLY ENTERPR SES, | NG 11 ARB No. 2

(3 ALRB Nb. 82)

Gase Nos. 75-C&=7-R
75- CE-10-R
75-CE-27-AR

GQourt Renand

The Fourth Dstrict Court of Appeal affirned sone of the Board s findings and
annul l ed others. Wth respect to the findings which it affirned
(discrimnatory di scharge of Azucena Hernandez, discrimnatory transfer of
Goncepcion Daz, illegal interrogation, threats and prohi bition agai nst

enpl oyee distribution of union literature), the Gourt ordered the Board to
refornul ate the renedy. The Court rejected the standard used by the ALJ and
approved by the Board for finding Respondent's August 27, 1975 wage and
benefit increases violated section 1153(a). The Gourt renanded the increase
issue to the Board for reconsideration of the evidence in light of the
standard enunci ated by the Gourt.

Boar d Deci si on

The Board found that the evidence did not support a finding that the wage and
benefit increases were prinmarily notivated by anti uni on purposes or tended to
interfere wth the enpl oyees' section 1152 rights. Accordingly, the Board
del eted fromits original Oder renedies relating to the August 27 increases
and other violations annulled by the Gourt. In reformulating its Oder to
remedy the violations affirned by the Gourt, the Board applied the adjustable
interest rate fromthe date of issuance of Lu-Bte Farns, Inc. (1982) 8 ALRB
No. 55, adjusted the nailing and posting provisions to conport wth present
practice and format, and included a provision renedyi ng Respondent’ s il egal
prohi biti on of enpl oyee distribution of union literature.

* * *

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * *

13.
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