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DEA SI ON AND CRDER
O April 30, 1984, Admnistrative Law Judge (AL)) Arie

Schoor| issued the attached Decision in this proceeding. Thereafter,
Respondent tinely filed exceptions and a supporting brief.

Pursuant to the provisions of Labor Code section 1146, the
Agricultural Labor Relations Board (Board) has del egated its
authority in this natter to a three-nenber panel.? The Board has
considered the record and the attached Decision in light of the
exceptions and brief and has decided to affirmthe rulings, findings,
and concl usions of the ALJ and to adopt his

recomrmended O der with nodifications.?

~1/The signatures of Board nenbers in all Board Deci sions appear
wth the signature of the chai rﬁerson first (if participating),
fol | oned bK the signatures of the participating Board nenbers in
order of their seniority.

2/ The ALJ mstakenly ordered mailing of the Notice to
Agricultural Enpl oyees to all e_nT)I oyees enpl oyed from August 1979
until the date the Notice is mailed. In accordance wth the Board s
standard practice, we will order the Notice to be nailed to
enpl oyees’ enpl oyed fromthe date of the first violation until one
year |ater.



CROER

By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board (Board) orders that Respondent
dark Produce, Inc., its officers, agents, successors, and assigns,
shal | :

1. Cease and desist from

(a) DOscharging, laying off or otherw se
discrimnating agai nst any agricultural enpl oyees because they
have engaged in union activity and/ or other concerted activity
protected by section 1152 of the Agricultural Labor Rel ations Act
(Act).

(b) Threatening any agricul tural enpl oyees wth
changes in working conditions as retaliation for their union
activities and/or other concerted activities.

(c¢) Inany like or related nmanner interfering
wth, restraining, or coercing any agricultural enployee in the
exerci se of the rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirnati ve actions which are
deened necessary to effectuate the policies of the Act:

(a) Cfer to Braulio Vargas and Abram Minoz
imediate and full reinstatement to their forner or substantially
equi val ent positions, wthout prejudice to their seniority or other
enpl oynent rights or privil eges.

(b) Mike whol e Braulio Vargas and Abram Minoz
for all |osses of pay and other economc |osses they have incurred as
aresult of the discrimnation agai nst them such anounts to be

conput ed in accordance w th established Board precedents,
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plus interest thereon, conputed in accordance wth the Board' s

Decision and Oder in Lu-BEte Farns, Inc. (1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nake available to
this Board and its agents, for examnation, photocopying, and
ot herw se copying, all payroll records, social security paynent
records, time cards, personnel records and reports, and all other
records rel evant and necessary to a determnation, by the Regi onal
Drector, of the backpay period and the anount of backpay due under
the terns of this Oder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into
all appropriate | anguages, reproduce sufficient copies in each
| anguage for the purposes set forth herei nafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of
this Oder, to all agricultural enployees enpl oyed by Respondent at
any tine during the period from Septenber 23, 1983 until Septenber
23, 1984.

(f) Post copies of the attached Notice, in all
appropri ate | anguages, in conspi cuous places on its property for 60
days, the period(s) and pl ace(s) of posting to be determned by the
Regional Drector, and exercise due care to replace any Notice
whi ch has been al tered, defaced, covered or renoved.

(g Arange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all

appropriate | anguages, to all of its enpl oyees on conpany
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tine and property at time(s) and place(s) to be determned by the
Regional Drector. Follow ng the reading, the Board agent shall be
gi ven the opportunity, outside the presence of supervisors and
nmanagenent, to answer any questions the enpl oyees nay have concer ni ng
the Nbtice or their rights under the Act. The Regional D rector
shal | determine a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate
themfor tine lost at this reading and during the question-and-answer
peri od.

(h) Notify the Regional Drector inwiting, wthin
30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply wth its terns and conti nue to report
periodically thereafter, at the Regional Director's request, until
full conpliance is achieved.
Dated: August 2, 1985

JYRL JAMES- MASSENGALE, Chai r per son

JEROME R WALD E, Menber

JORGE CARR LLQ  Menber

11 AARB No. 19



NOT CE TO AR GLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas
Regional Ofice, the General Gounsel of the Agricultural Labor
Rel ations Board (Board) issued a conplaint which alleged that we,
dark Produce, Inc., had violated the law After a hearing at
whi ch each side had an opportunity to present evidence, the Board
found that we violated the | aw by di schargi ng enpl oyees Braulio
Vargas and Abram Minoz because of their union and protected
concerted activities and by threatening enpl oyees to suspend the
bus service because of thelir union activities. The Board has
ordered us to post and publish this Notice. Ve wll do what the
Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Rel ations Act
(Act) is alawthat gives you and all other farmworkers in
Galifornia these rights:

1. To organi ze yoursel ves;

2. To form join, or heIP uni ons; _

3. To vote in secret ballot elections to deci de whether you want
a union to represent you, _

4. To bargain wth your enployer about your wages and wor ki ng
condi tions through a union chosen by a najority of the
enpl oyees and certified by the Board;

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT hereafter discharge, layoff, or otherw se discrimnate
agai nst any enpl oyee because he or she has engaged in union
activities or other protected concerted activities.

VEE WLL NOT threaten to change an%/ working condition to retaliate
agai nst an enpl oyee or enpl oyees tfor their union activities.

VEE WLL reinstate Braulio Vargas and Abram Minoz to their forner or
substantial |y equival ent enpl oynent, wthout | oss of seniority or
other privileges, and we w il reinburse themfor any pay or ot her
noney they have | ost because we di scharged them plus interest.

Dat ed: ALARK PRADUCE, | NC

By:
(Represent ati ve) (Title)

I f you have a question about your rights as farmworkers or about
this Notice, you nmay contact any office of the Agricul tural Labor

Rel ations Board. (ne office is located at 112 Boronda Road, Salinas,
Galifornia 93907. The tel ephone nunber is (408) 443-3161.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of Galifornia.

DO NOT REI\D/E5CR MJTI LATE
11 AARB Nb. 19



CASE SUMVARY

ALARK PRCDUCE, | NC 11 ALRB No. 19
Case Nbs. 83- (& 130- SAL
83- (&= 133-SAL
83- (& 140- SAL
83- (= 162- SAL
ALJ Deci sion

The ALJ found that in Septenber 1983 the Enpl oyer had unl awful |'y

di scharged two broccoli cutters because of thelr uni on and ot her
protected concerted activities. The ALJ also found that in Septenber
1983 Respondent, through its forenan, had unlawfully threatened its
enpl oyees wth cancel | ati on of the enpl oyees' bus service because of
their union activities.

Board Deci si on

The Board affirned the ALJ's Decision and adopted hi s recommended
Qder wth mnor nodifications.

* * *

This Case Summary is furnished for information only and i s not an
official statement of the case, or of the ALRB

* * *
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In the Matter of:
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QLARK PRODUCE, INC, g
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AR E SCHOCR., Administrative Law Judge:

This case was heard by nme on January 18, 19, 20, 24, 25, 26
and 27, 1984, in Salinas. The conplaint herein, which issued on
Novenber 3, 1983, based on three charges, 83-CE 130-SAL, 83-CE 133-SAL
and 83-CE 140-SAL, filed by the Whited FarmWrkers of Amrerica
(hereinafter called URW and duly served on Mark d ark doi ng busi ness
as Qark Produce, Inc. (hereinafter called Respondent) on Septenber
23, Septenber 29 and Qctober 11, 1983, respectively, alleges that
Respondent commtted various violations of the Agricul tural Labor
Rel ations Act (hereinafter referred to as the ALRA or the Act) in
Sept enber and Cct ober 1983.  An anended conpl ai nt whi ch i ssued on
Decenber 19, 1983, based on charges 83- CE 162- SAL, 83- CE 166- SAL and
83-CE174-SAL filed by the UFWand duly served on ctober 31 and
Novenber 2, 1983, respectively alleges that Respondent commtted
additional violations of the Act in Gctober and Novenber 1983 and
reiterates the allegations in the original conplaint. During the
hearing, the parties reached and signed a settl enment agreenent of the
allegations in the anmended conpl ai nt whi ch were based on charges
nunber ed 83- CE 166- SAL and 83- C&174- SAL and t he Board approved t hat
settlenent on February 29, 1984. Subsequent to the hearing on Mrch
30, 1984, the parties reached and signed a settlenment agreenent of the
allegations in the anmended conpl ai nt whi ch were based on charges
nunber ed 83- CE-133- SAL, 83- C& 140- SAL and 83- CE-162- SAL and t he Board
approved the settlenment on April 18, 1984,



FI NDNGS GF FACT

. JIRSDCION

Respondent admtted inits answer and | find, that it is an
agricultural enpl oyer wthin the neaning of section 1140.4(c) of the
Act, and that the UFW the Charging Party herein, is a | abor
organi zation wthin the neaning 0 section 1140.4(f) of the Act.

1. THE ALLEGED UNFA R LABCR PRACTI CES

The only allegations in the conplaint |eft to be deci ded
after the settlenent agreenents are as foll ows:

Respondent is alleged to have violated section 1153(a) and
(c) of the Act in Septenber 1983 by di scharging two enpl oyees, Braulio
Vargas and Abram Minoz, because of their protected activity and their
support of the UFW and by di scontinuing bus service for its enpl oyees
because of their support of the UFW

[11.  RESPONDENT ALLEGEDLY D SCHARGED BRAULI O VARGAS AND ABRAM
MINQZ BECAUSE GF THE R UN ON AND GONCEPTED ACTIM TI ES

A ark Produce, Inc. a sole proprietorship owied by Mark
Qark, is a harvesting conpany whi ch specializes in broccoli and
caul i fl ower and operates in the Salinas Valley. Two separate | abor
contractors, SamTrevino and a firmentitled G een Thunb supply
Respondent with cutters for its harvesting operations. The foreman of
the Trevino crew (Respondent's No. 1 crew) is Lalo Canpos. The
foreman of the Geen Thunb crew (Respondent's backup crew) is Arnando
Ramrez. Braulio Vargas and Abram Minoz were nenbers of the Canpos
crew but did not work on a steady basis. They woul d work periodically
for sone days or weeks at atine, |eave and then return after several
nonths to work once again for sone days or weeks.

O Septenber 16 approxi matel y 10 nenbers of the Canpos crew
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(including Brauli os Vargas but not Abram Minoz as he did not return to
work for Respondent until the follow ng day) net and di scussed work
condi tions and decided to request a raise.’ As a result of the neeting
the crew nenbers as a group tal ked to Canpos on Septenber 21 and
requested a raise. He replied that he would confer with Trevino. The
crew nenbers returned to work and as they cut the broccoli, Canpos
drew each one asi de and asked whether he preferred a raise or the
union. Each one, except Jose Sandoval, answered that he preferred a
raise. Sandoval responded that he preferred the union.

About an hour later in response to Canpos' request, Trevino
cane to the field and net with the crew nenbers. O ew nenbers Vargas
and Minoz were the first to speak but Canpos i nmedi ately interrupted
themand told then to "shut up" and | et the other nenbers of the crew
speak as they, Vargas and Minoz, were not part of the regul ar crew
Vargas replied, "Don't tell ne to shut up and Canpos retorted "Yes you
wll". Vargas and Minoz conplied and the other crew nenbers asked for
rai ses of several different hourly rates. Trevino replied that he
t hought he coul d secure $6.35 per hour but he could not nmake it final
at that nonent since he had to confer wth the bosses. He added that
he did not want the enpl oyees to sign wth the union as he did not

want to have anything to do

1. Inthe FAndings of Fact | have included natters that are
the subj ect of allegations which have been settled by the parties.
course, these matters no |longer can serve as a basis of an unfair
| abor practice violation but | was conpelled to include themin ny
factual findings since | could not determne the facts in respect to
the two allegations |eft for ny decision wthout eval uating the
ci rcunst ances surroundi ng such facts.



W th one.

Canpos informed Trevino that every crew nenber preferred a
rai se rather than the union except Sandoval. Trevino replied that
he woul d take Sandoval and hang himto the highest tree and drag

himal ong the ground with his pickup truck.? Canpos added that he

woul d fire Sandoval at the first opportunity.?

At noon tinme a union organi zer, Raul Garza, arrived at the
field and asked Canpos for permssion to neet with the crew nenbers.
Canpos readily consented and the crew nenbers nmet wth Garza at the
edge of the field. Canpos went to the harvesting nmachine, fifty yards
distant fromthe group, sat down and ate his | unch.

That afternoon Canpos commented to sonme of the crew nenbers
that if they had signed authorization cards it was very probabl e that
the "Mgra" woul d pick themup and the union, unlike him would be
unabl e to secure their enpl oynent for themagain upon their return
fromMexico. Minoz testified that he informed Canpos that he had
signed an aut horization card and | ater that day Canpos commented to
Minoz that he woul d fire hi mbecause of his big nouth. Canpos was
upset wth the crewand told themthat there would be no work for them
the next day.

The next day since there was no work, the crew nenbers went
to Trevino' s residence to pick up their pay checks. Braulio Vargas

and Antoni o Parra went together and requested their checks from

2.  Sandoval and Trevino had been acquai ntances for several
years and periodically would drink coffee together at a | ocal
rest aurant.

3. Respondent did not discharge or |ayoff Sandoval. He
| eft of his own accord i n Gctober.



Trevino's wfe, Gonnie Trevino, the bookkeeper for her husband' s | abor
contracting operations. She handed the check to Parra in a nornal
nmanner but according to Vargas' testinony she handed Vargas' check to
himas if she wanted to throwit at himand turned around and sl amed
the door as she reentered the house. However, she credibly denied any
such signs of anger or annoyance. General (ounsel failed to elicit
any corroborating evidence fromits wtness Antonio Parra on this
particular point. Therefore, | disagree wth Vargas' interpretation
of Gonnie Trevino's conduct and find that she delivered the check to
himin a nornmal nanner.

G ew nenbers Martin Espi noza, MVicente Quevara and Franci sco
Martinez al so went to the Trevino residence for their checks. Trevino
informed themthat the bus had been fixed? and that Canpos woul d be
waiting for themthe next norning at the pickup point as there woul d
be work after all. According to Canpos' testinony, both Jaeger and
Trevino and instructed himto take only the regul ar crew because there
woul d be less work in the future.

The next norning Vargas and Minoz went to the pi ckup point.
As they were boardi ng the bus Canpos stopped themand tol d themt hat
there was no nore work for themas he had orders to take only 28
cutters since work was slow Vargas pointed out to himthat the bus
was only half full so he was puzzl ed why he and Minoz coul d not wor k.
Canpos replied that his instructions were to take only regul ar crew
nenbers even if there were only 5 who showed up. SamTrevino arrived

and gave the sane explanation to Vargas and Minoz

4. The bus had been inoperable for virtually the entire
nont h of Sept enber .



about the layoff. Vargas and Minoz left. The bus soon | eft and
stopped on Maiin Sreet and pi cked up ei ght nore crew nenbers before
proceeding to the freemay and south to the work site in Geenfield.
Canpos admtted that he left the pickup poi nt wthout having counted
t he nunber of crew nenbers on the bus.

During the first part of the foll ow ng week Canpos told the
crew nenbers that the union was no good that they did not know what
they were doing, that if the "Mgra" cane and took themaway the union
woul d be unable to get their jobs back for them

The el ection was held at 5:00 a.m on Septenber 28 and the
UFWwon 23-6 wth 11 challenged bal l ots. Gscar (onzal ez and Qustavo
Rojas were the observers for the union and Jose Gseguera for
Respondent. After the election, the crew nenbers gathered at the
pi ckup point. Canpos was there waiting for thembut wthout the
bus.? He informed themthat if they wanted to go to work they woul d
have to use their own cars as there woul d be no nore bus since they
had brought the union in.

During the rest of the day, Canpos told every one of the crew
nenbers that they shoul d not have supported the union and that he
woul d not be surprised if the Border Patrol nade a raid and pi cked

themup. He added that they shoul d ask for another

5. However, Respondent had suspended the bus service the day
before after having run it for only 2 work days, Septenber 23 and 25.
Canpos testified that the reason for no bus service was the fact that
the bus was i noperabl e agai n.



el ection.¥ The crew nenbers replied that they coul d not go
backwards. Canpos said that they could still vote for "no
union” and then if the Border Patrol cane and apprehended t hem
their jobs would be waiting for themon their return and besi des
the wage rate would be $7.00 per hour. The crew nenbers replied
that they had al ready voted and they coul d not undo that.

The next day on the bus Canpos told the cutters that they
woul d be sorry for what they had done. During the entire day in the
field Canpos repeated to the cutters about a probable raid by the
Border Patrol, that they would be sorry about their support for the
uni on et c.

The next day at about 8:00 a.m the Border Patrol wth three
vehi cl es were naking a routine check of the area (based on Haakedahl's
credible testinony | find that no one had gi ven themany i nfornation
about illegal aliens working in the area) and as they approached t he
field in which the Canpos crew was working they noticed that sone of
the crew nenbers broke and ran. So the Border Patrol agents pursued
t hem apprehended themand pl aced themin a van. Bruce Haakedahl, the
agent in charge, approached Canpos who pointed to the workers who were
working at the harvest machine and said to Haakedahl that there were
sone nore undocunented workers in the field and notioned in the
direction of the machine. Haakedahl responded to Canpos' i ndication

and apprehended three nore cutters

_ 6. Sonehow the G een Thunb crew had not participated in the
el ection and Respondent had filed objections because of this alleged
di sfranchi senent. It appears that was the reason for Canpos' conments
about anot her opportunity to vote.



Wio had been working at the machi ne.” As the Border Patrol |eft,
Canpos waved to themand said, "Adios Chavistas."
ANALYSI S AND GONCLUSI ONS

General (ounsel contends that the actual notive for
Respondent' s | ayoff of Braulio Vargas and Abram Minoz was Var gas'
participation in protected concerted activities on Septenber 16 and
both Vargas' and Munoz' participation in protected concerted
activities and union activities on Septenber 21. According to ALRA
precedent, General CGounsel nust prove by a preponderance of the
evidence that there is a causal connection between the discrimnatory
action and the union and/or concerted activities. The |egal
principles applicable to discrimnatory action based on union activity
and protected activity are identical. (Lawence Scarrone (1981) 7
ALRB No. 13.)

In discrimnation cases there is often no direct evidence
that the enpl oyer discrimnated agai nst an enpl oyee because of his
union or protected activities. Wth respect to the connection between
such activities and the subsequent treatment, the Board stated in S

Kuramura, Inc. (1977) 3 ALRB No. 49, "It is rarely possible to prove

this by direct evidence. D scrimnatory intent when di schargi ng an
enpl oyee is 'nornal |y supported only by the circunstances and

circunstantial evidence' Anal ganated d ot hi ng

7. The individual who suggested to Haakedahl to check the
workers at the nachi ne was no doubt Canpos. In the first part of his
testinony Canpos failed to nention anyt |ng_about his indicating to
the Border Patrol about the presence of additional illegal aliens in
the fields. But later he admtted doing so but added that it was in
response to the agent requesting such information fromhi m According
todFFaked?hlas credi bl e testinony, Canpos vol unteered the infornation
an so find.



Wrkers of Arerica, AFL-QOv. NL.RB, 302 F.2d 186, 190 (C A
DC 1962)."

Qonsidering the circunstantial evidence, a prelimnary factor
in finding that an enpl oyer di scharged an enpl oyee for union or
protected activity is the determnation that the enpl oyee engaged in
such activities and that the enpl oyer had know edge of such
activities.

It is uncontroverted that Vargas and Minoz engaged in
protected concerted and union activities. Vargas participated in the
initial neeting of the crew nenbers on Septenber 16, 1983 when t hey
di scussed taking concerted action to request inproved working
conditions. On Septenber 21 both Vargas and Minoz participated in the
neeting wth forenan Canpos when the crew requested a rai se. Later
that same day they attenpted to participate in the crews neeting wth
Trevino but were prevented fromdoing so by Canpos' ordering them not
to. A the lunch break that sane day they participated in the crews
neeting wth the union organi zer Raul Garza and si gned UFW
aut hori zati on cards.

It is obvious that Respondent had know edge of Vargas' and
Minoz' participation in neetings wth Canpos and Trevino and | ater
wth Raul Garza the union organizer. The only question woul d be
whet her Canpos and/ or Trevi no knew that Vargas and Minoz signed
aut hori zation cards at the nmeeting wth the union organizer. Minoz
testified that he had i nformed Canpos that he had signed a card.
Canpos deni ed that he had such know edge. S nce there is no
corroborating evidence one way or the other I wll refrain fromnmaking

afinding. Nevertheless, | find that Respondent through
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Canpos had know edge of Vargas' and Minoz' participation in
concerted and union activities as above-descri bed.

Anot her factor of circunstantial evidence usually found in
discrimnation cases is timng. |If the discrimnatory treatnent takes
pl ace soon after the enpl oyer learns of the protected activity, an
I nference can be drawn that Respondent engaged in the discrimnatory
conduct to di scourage union and/or protected concerted activities. n
the sane day Canpos | earned of Vargas' and Minoz' participation in the
concerted and union activities, he expressed his anger about their
speaking to Trevino about a raise, to the extent that in Canpos' mnd
they interferred wth the regul ar crew nenbers' so doing and on the
next work day Canpos laid off the two out spoken enpl oyees. Wet her he
was correct or not in becomng upset about the two enpl oyees who were
not regul ar menbers of the crew and therefore shoul d have deferred to
the seniority enpl oyees, is sonewhat beside the point, as the salient
fact is his annoyance at what he considered to be of fensi ve behavi or
which at the sane tine was participation in a protected concerted
activity. The fact of that annoyance wth these two enpl oyees coupl ed
wth the discrimnatory treatnent he neted out to Vargas and Minoz the
foll owng work day when he laid themoff raises an inference that the
cause of the layoff was their participation and attenpt to participate
in protected activity.

Respondent argues that the |ayoff of Vargas and Minoz was due
to a legitimate busi ness reason. Respondent pointed out that Trevino
deci ded to reduce the nunber of enpl oyees on Canpos' crew because of

the reduction in work. He cited Canpos' and Trevino's
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testinony that the five enpl oyees laid off on Septenber 23 were the
crew nenbers wth the least seniority. It is true that 5 of the 8
enpl oyees who worked on Septenber 21 but not on Septenber 23 were the
crew nenbers wth the least seniority, Vargas, Minoz, Eusebi o Mntez,
A ex Garza and Quadal upe Rorero. (The ot her 3 enpl oyees Jose

Gonzal ez, Sergi o Ronero and Ruben Mont oya had worked on a steady basi s
t hr oughout Sept enber so they cannot be considered enpl oyees with the

| east seniority and no inference can be nade that Respondent incl uded
themin the crew nenbers Canpos |laid off the 23rd.) Accordingly,
Canpos | aid off those 5 aforenenti oned enpl oyees. However, on

Sept enber 25, the next work day, Canpos rehired Eusebi o Montez (who
had | ess seniority than both Vargas and Minoz) and Al ex Garza (who had

| ess seniority than Vargas and the same as Minoz).¥

O the next work day, Septenber 27, Canpos hired a new
enpl oyee, Camlo Qtiz, and Mntez and Garza continued to work. n
Septenber 28, Qtiz, Mntez and Garza worked. n Septenber 29, Qtiz
and Garza worked. According to Canpos' testinony, he advised the five
| aid off enpl oyees on the norning of Septenber 23 that they had been
laid off. Later he testified that he had told the five to keep
checking later for enploynent. He may have given this suggestion to
the other 3 enployees (as 2 of the 3, Garza and Mntez, reported for
work the next day), but | believe he failed to so instruct Vargas and

Minoz. Canpos did not include such

8. Canpos al so hired Manolito Canpos and Joe Araro in the
days followng the layoff but the forner was his son and the |atter
his stepson. So they fall into a special category and cannot be used
for conpari son.
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instructions to the five enployees in his direct testinony but added
it toward the end of his testinony.

Furthernore, Canpos' conduct on the norni ng of Septenber 23
points to the conclusion that he intended to and did convey to Vargas
and Minoz that they had been laid off for an indefinite period. The
nessage was clear to themthat regardl ess of whether sufficient
regul ar crew enpl oyees showed up for work that norning they were no
| onger working there. C course the clear inplication to themwas
that if Canpos would not hire themthat day, he certainly woul d not be
hiring themin the near future. Additional facts that support that
interpretation of Canpos' conduct are Canpos' refusal to take non-
regul ar crew nenbers? and his | eaving the pickup point w thout
counting the nunber of crew nenbers aboard the bus.

Moreover, Canpos' entire testinony about the |ayoff is
replete wth anbi guities which subtracts credence fromhis all eged
reason for the layoff. He testified that he had hired Vargas and
Minoz on a tenporary basis just for the use of their autonobiles
during the period when the bus was being repaired. The record
denonstrates that Minoz never used his car to drive to the fields.
Nor does the record indicated that Canpos ever inforned Vargas that it
was just for his providing transportation that he hired hi mand
noreover this explanation of Vargas' enpl oynent status cane late in

Canpos' testinony as earlier he had stated that Vargas was a

9. Canpos told Vargas and Minoz that his instructions were
to take only regul ar crew nenbers so if only 5 regul ar crew nenbers
reported for work, he would only take those five.
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tenporary enpl oyee who worked off and on at Respondent’'s but had a
nore steady job el sewhere. Canpos also testified that after |aying
of f Vargas, Munoz and three other of the newest enpl oyees he no | onger
needed their services. However, he rehired two of the three the very
next work day. ¥

Furthernore, | discredit nuch of Canpos' testinony not only
because of his dereanor but because of the following reasons:

Bruce Haakedahl, the Border Patrol agent who testified at the
hearing, credibly testified that Canpos vol unteered the suggestion
that the Border Patrol check the enpl oyees on the machine. Canpos
failed in his initial testinony to nake mention of his naki ng any such
suggestion but later he admtted that he had done so but at the behest
of a Border Patrol agent. | find that he failed to tell the whol e
truth in his initial testinony and msrepresented the facts in his
| ater testinony.

Canpos testified that he never questioned the crew nenbers

10. CGanpos testified that Minoz contacted him"sone tine"
after the layoff and inforned himthat he woul d not be returning to
work at Respondent's since he had secured enpl oynent el sewhere. An
i nference can be drawn fromthis communci ation that Canpos had
actual ly told Minoz and Vargas on the norning of the [ayoff to check
back for enpl oynent. However, | have al ready explained in detail,
based on a preponderance of the evidence, that Canpos and Trevi no
clearly communicated to Minoz and Vargas that for the next few weeks
there woul d be only sufficient work for the regular crew The fact
that "sone tine" (the intonation in Canpos' voice was that the tine
i nvol ved was at |east some weeks in length) after the |ayoff Minoz
contact ed Canpos about future enploynent is not inconsistent wth ny
af orenent i oned fi ndi ng.

11. | observed that Canpos' deneanor, when he gave testi nony
which was in contradiction to the testinony of credible wtnesses and
credi bl e docunentary evi dence, was consistent wth his consciously
tailoring his testinony in his favor.
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about their union synpathi es because they were free to do what ever
they wanted to. However, one of Respondent's w tnesses, enpl oyee
Gerardo Gal l egos, placed this testinony in serious doubt as he
testified that in connection with his being a witness at the hearing
and once before when he returned to work after the Septenber Border
Patrol raid that Canpos asked hi mwhet her he favored the union and on
bot h occasi ons the wtness informed Canpos that he was agai nst the
union. Mreover, four crew nenbers credibly testified that Canpos
interrogated themone by one about their preference for a raise or the
union on the norning of Septenber 21 before the crew s neeting wth
Sam Tr evi no.

1. RESPONDENT ALLECELLY D SCONTI NJED BUS SERV CE BECAUSE
EMPLOYEES SUPPCRTED THE LFW

A Facts

Bet ween Septenber 6 and Septenber 21, inclusive,

Respondent di d not provi de Canpos' crew nenbers wth bus
transportation to the work sites. The reason was because the bus was
I noper abl e due to defective brakes, |ights and dil api dat ed gener al
overall condition. Respondent conpensated seven crew nenbers an
hour's wage for driving thensel ves and their fellow crew nenbers in
their notor vehicles to the harvest fields.

After alnost an entire nonth wth no bus service,
Respondent resuned it on Septenber 23 and 25. However, on Sept enber
27, the bus again was i noperabl e and Respondent reverted to using the
crew nenbers' notor vehicles on Septenber 27 and 28 with the sane
system of conpensati on.

After the election on the norning of Septenber 28, the crew

nenbers went to the pickup point in dowtown Salinas and Canpos
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infornmed themthat there would no | onger be a bus service because they
had supported the union. Respondent restored the bus service on
Cctober 5, three working days |ater.

B. Analysis and Concl usi on

The key factor in determning whet her Respondent had a
proper notive in suspending the bus service is the fact that it halted
it one day before the election. It is highly unlikely for an enpl oyer
to suspend a bus service, a conveni ence to the enpl oyees, the day
before an election as it would not want to | ose favor with its
enpl oyees when the next day they were to nake a choi ce between the
union and the "conpany”. |f Respondent wanted to nake sone point wth
t he enpl oyees regardi ng the suspended bus service, Canpos or sone
other representative of nanagenent woul d have nmade the point on the
first day that the bus service was suspended and not the day
afterwards as Canpos did with his comment about the suspension being a
reprisal for the enpl oyees' union support.

True, three of General Counsel's w tnesses, crew nenbers,
Martin Espi noza, Jose Espinoza and Qustavo Rojas, testified that
Canpos told themthe norning of the el ection about the bus service
suspension as a reprisal for their union support. | believe the three
w tnesses in that respect because of their credibility and the fact
such comments by Canpos were very much in keeping with his other
comments all during the el ection period as he nade a variety of
threats and adnonitions about the dire consequences of their union
activities. GCanpos knew the reason for the suspension of the bus
service was the inoperability of the bus (and it actually was

i noperabl e) but he w shed to maxi mze his pressure on the crew
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nenbers to change their mnd about union representation, so he seized
upon the fact of the bus being inoperable that norning to make an
additional point wth the enpl oyees about how they woul d be worse of f
because of their adherence to the union.

Accordingly, | find that Respondent suspended the bus service
for a legitinmate business reason, the bus's dil api dated condition and
not because of the crew nenbers' support of the UFW Neverthel ess, |
do find that Respondent through Canpos threatened the crew nenbers
w th cancel lation of the bus service because of their union
activities.

ROER

By authority of section 1160.3 of the Agricultural Labor
Rel ations Act (Act), the Agricultural Labor Rel ati ons Board (Board)
hereby orders that Respondent Mark d ark doi ng business as the dark
Produce, Inc. his agents, successors, and assigns shall:

1. Gease and desist from

(a) D scharging, laying off or otherw se
discrimnating agai nst, any agricul tural enpl oyee(s) because of
hi s/ her (their) union and/or protected concerted activities.

(b) Threatening any agricul tural enpl oyee(s) to change
any working condition as retaliation for his/her (their) union
activities.

(c) Inany like or related manner interfering wth
restraining, or coercing agricultural enpl oyees in the exercise of the
rights guaranteed in Section 1152 of the Act.

2. Take the followng affirmative actions whi ch are deened

necessary to effectuate the policies of the Act:
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(a) Cfer to Braulio Vargas and Abram Minoz i mredi at e
and full reinstatenent to their forner or substantially equival ent
positions, wthout prejudice to their seniority or other enpl oynent
rights or privileges, and make themwhole for all |osses of pay and
ot her economc | osses they have incurred as a result of their
di scharge; such anmounts to be conputed in accordance wth established
Board precedents, plus interest thereon conputed i n accordance wth
the Board' s Decision and OQder in Lu-Ete Farns, Inc. (Aug. 18, 1982)
8 ALRB No. 55.

(b) Preserve and, upon request, nake available to this
Board and its agents, for examnation, photocopy, and ot herw se
copying, all payroll records, social security paynment records, tine
cards, personnel records and reports, and all other records and
reports, and all other records rel evant and necessary to a
determnation, by the Regional Orector, of the backpay or nmakewhol e
period and the anounts of backpay or nakewhol e and interest due under
the terns of this O der.

(c) Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(d) Ml copies of the attached Notice, in all
appropri ate | anguages, wthin 30 days after the date of issuance of
this Oder, to all enpl oyees enpl oyed by Respondent at any tine from
August 1979, until the date on which the said Notice is nail ed.

(e) Post copies of the attached Notice, in all

appropri ate | anguages, for 60 days in conspicuous places on its
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premses, the period(s) and pl ace(s) of posting to be determned by
the Regional Drector, and exercise due care to replace any copy or
copi es of the Notice which nay be altered, defaced, covered, or

r enoved.

(f) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropri ate | anguages, to its enpl oyees on conpany tine and property
at tinme(s) and place(s) to be determned by the Regional Drector.
Follow ng the reading, the Board agent shall be gi ven the opportunity,
out side the presence of supervisors and managenent, to answer any
questions the enpl oyees may have concerning the Notice and/ or
enpl oyees' rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensation to be paid by Respondent
to all nonhourly wage enpl oyees in order to conpensate themfor tine
lost at this reading and during the question-and-answer peri od.

(g MNotify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has take to conply wth its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance
I s achi eved.

DATED  April 30, 1984

AR E SCHOORL
Admni strative Law Judge
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NOTl CE TO AR GULTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regi onal
Gfice of the Agricultural Labor Relations Board (ALRB or Board) by
the Uhited FarmWrkers of Anerica, AFL-AQ (U, the General
Gounsel of the ALRB issued a conpl aint which alleged that we had
violated the law After a hearing at which all parties had an
opportunity to present evidence, the Board found that | violated the
| aw by di schargi ng enpl oyees Brauli o Vargas and Abram Minoz because of
thei r union and protected concerted activities and by threateni ng
enpl oyees to suspend the bus service because of their union
activities. The Board has told us to post and publish this Notice.
V¢ will do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is
a_Iﬁwthat gives you and all other farmworkers in California these
rights:

To organi ze yoursel ves;
To form join, or help unions;, .
To vote in a secret ballot election to deci de whether you
want a union to represent you; _
To bargain w th your enpl oyer about your wages and wor ki ng
condi tions through a union chosen by a najority of the enpl oyees
and certified by the Board,
5. To act together wth other workers to hel p and protect one
anot her; and
6. To decide not to do any of these things.

N SIN S

Because it is true that you have these rights, we promse that:

VE WLL NOI do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

Especi al | y:

VEE WLL offer to reinstate Braulio Vargas and Abram Minoz to their
forner positions or the equivalent wthout | oss of seniority or other
rights and privileges, and we wll reinmburse themfor all |osses of
pay and other nonetary | osses they incurred because we di scharged
them plus interest.

VEE WLL NOT discharge, |lay off or otherw se discrimnate against any
agricultural enployee in regard to his or her enpl oynent because he or
she has joined or supported the UFWor any ot her |abor organi zati on,
or has participated 1n any other protected concerted activities.



VE WLL NOTI threaten to change any working condition to retaliate

agai nst an enpl oyee or enpl oyees for his/her (their) union
activities.

Cat ed: MARK (LARK doi ng busi ness as
AQARK PRODUCE, I NC

By:

Represent ati ve Title
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