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DEA SI ON AND CRDER
O June 17, 1983, Admnistrative Law Judge (ALJ) Stuart A Véin

I ssued the attached Decision. Thereafter, Respondent Wést Foods, Inc.,
General (ounsel, and Charging Party, the Whited FarmVrkers of America, AFL-
AO (WWor Wnhion), all filed tinely exceptions tothe ALJ ' s Decision with
supporting briefs, and the UFWfiled a reply brief to Respondent's exceptions

The Board has consi dered the record and the ALJ's Decision in
light of the exceptions, briefs, and reply brief and has decided to affirm
his rulings, findings of fact, and concl usions of |aw as nodified herein and
to adopt his recormended order wth nodifications.

FromJuly 1981Y through the concl usion of the hearing in this case
(April 1982), Vest Foods and the UFWfruitlessly negotiated towards a

col | ecti ve bargai ni ng agreenent for

Y Al dates refer to 1981, unless otherw se specifi ed.



Respondent's Venture operations. During this period, both parties enpl oyed
thei r econom c weapons: Wst Foods began an al | egedl y unl awful phasedown of
its operations on July 15, 1981, and the UFWcalled a strike on Novenber 19.
Vst Foods is also alleged to have engaged in a variety of acts constituting
bad faith bargai ning, a nunber of which the ALJ found. Respondent excepted
to each of these conclusions. Ve first turn to consideration of the legality
of Respondent's phasedown of its operations which was found by the ALJ to
constitute an unl awful | ockout .

LoxxaJr

Respondent grows and packs nushroons at its Ventura plant on a
year-round basis. The nushroons are grown in cycles so that at any given
tine sone nushroons are ready for harvest while others are at various
earlier stages of grow h.

The UFWwas certified as the collective bargai ning representative
of Respondent's agricul tural enpl oyees on Decenber 4, 1975. S nce then, the
parties have negotiated two contracts covering the Ventura unit, one from
Septenber 6, 1976 to Septenber 6, 1978, and the other from Septenber 6, 1978
to Septenber 6, 1981. During the sane period, Respondent al so had a
contractual relationship wth the URWat another unit in Soquel, California,
the history of which also figures in the natter before us. The negotiations
which resulted in the 1976-1978 Ventura contract were highlighted by a strike
which, although it resulted in a contract, entailed consi derabl e economc
| oss to Respondent. In the follow ng year's (1977) Soquel negotiations a

contract was achi eved w thout economc acti on.
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Wth its 1976 experience clearly in mnd, Respondent decided to
approach the Ventura negotiations in 1978 with an eye to avoiding a strike.
Gonpany officials approached Cesar Chavez, president of the UFW to inform
himthat the Gonpany's fragile financial condition nade it necessary to avoid
a strike. They told Chavez that if negotiations did not conclude early, the
Gonpany woul d have to consider putting into effect "a crop protection
prograni under whi ch operations woul d be phased down so that the Conpany
woul d be conpl etely shut down by the expiration date of the contract. Wen,
i n response, the Unhion suggested extending the contract with its "no-strike,
no | ockout' provision, Respondent replied there was anple tine to reach an
agreenent before the expiration date. Negotiations conmenced in md-July and
were in md-streamwhen, on August 18, 1978, Respondent began its phasedown
by ceasing to prepare conpost, which is the first step in its production
cycle. A new contract was reached on August 24, 1978.

Negotiations for the next Soquel agreenent fol |l owed the same
pattern. Wth the agreenent due to expire on April 2, 1979, Conpany
officials once agai n pushed the Lhion for an early settlenent. At the start
of formal negotiations in March, 1979 Respondent advised the Lhion that if a
contract was not reached quickly, it would inplenent its crop protection
programby March 30. Wen negotiations were still stalled on March 15, the
Lhi on agreed to a two-week extension of the contract. Agreenent was finally

reached on March 30, the day the crop protection programwas to have begun.
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The Ventura negotiations which are the subject of this case took
pl ace not only agai nst this backdrop, but al so agai nst a background of
hostility which was apparently peculiar to the Ventura unit itself. O the
one hand, the Uhion percei ved Respondent as havi ng undermned the contract,
and, on the other, Respondent perceived the Lhion as willing to attack it
economcally. As the ALJ has detailed, each side received, relied upon, and,
in the case of Respondent, solicited reports of the other side's hostility
and wllingness to resort to their respective weapons and count er - neasur es.
As was true of the approach to the 1978 Ventura and 1979 Soquel negoti ati ons,
Respondent again determned to press for an early settlenent and to nake the
Lhion aware that, should the parties fail to achi eve one, Respondent woul d
resort to a phasedown. Wilike the earlier negotiations, however, when
Respondent threatened resort to crop protection only a few weeks or a few
days before the contract was due to expire, Respondent decided to inpl ement
the crop protection programnuch earlier than in any of the previous
negotiations. According to Respondent’'s wtnesses, the added lead tine for a
phasedown in 198] was nmade necessary because Respondent's hi gh production

level s made it all the nore critical to avoid a strike.?

In My 1981, Respondent's negotiators nmet wth Chavez

Z Respondent's witnesses also testified that one other factor

figured in their decision to inplenment the crop protection programso early
during these negotiations, namely, the length of the rmushroomgrow ng cycl e.
S nce this was apparently invariant between 1976 and 1981, it is hard to
under stand how this factor hel ped change Respondent's mind about when to
begi n t he phasedown.
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at La Paz, Galifornia to informhimof the plan to phasedown operations if an
early settlement was not reached. Chavez tol d Conpany representatives that
the Unhion had not yet appointed its negotiator for the Venture regi on and
that he could not discuss the matter. On June 17, 1981, URWnegoti at or
Roberto de la Quz and the Ranch Conmttee net wth George Horne, the
Gonpany' s negotiator, at Respondent’'s offices. Horne told the Union that the
Gonpany wanted a contract before July 15, 1981 or a 30-day extension, or it
woul d shut down after that date. As the Conpany had refused to consider an
extensi on during the 1978 Ventura negotiations, de la Guz now refused to
consider one on the grounds that there still was plenty of tine to negotiate.
Two days later, the Uhion submtted a request for informati on and schedul ed a
negotiation session for July 6, 1981, a little nore than a week before the
phasedown was schedul ed to cormence. The CGonpany responded on June 25, 1981
by providing sone infornation, by offering to make other information
avai labl e and, finally, by telling the Union it al ready possessed still other
i nf ornat i on.

O July 6, both parties presented conpl ete | anguage, but not
economc proposals. Wen Horne agai n enphasi zed the Conpany wanted either a
new contract by July 15 or an extension of the existing one, de la Quz again
replied there was still tine to negotiate. Horne supplied nore information
on July 7, but still failed to provide infornation relating to tools,
equi pnent and protective garnents; the cost of various benefit itens (wth
the exception of vacations); production by grades;

5.
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and picker records for all but a four-week period. The Union conceded, as
Respondent had earlier insisted, that it had sone of the other infornation
It had request ed.

O July 7 the parties discussed the Hring article, changes in the
Gievance and Arbitration | anguage and Mai ntenance of Standards. The Conpany
agai n asked for a 30-day contract extension; the Union again refused to
consider it.

O July 13, nore witten proposal s were exchanged and di scussi on
continued on the Hring, Gievance and Arbitration, and M ntenance of
Sandards articles. The Whion rejected the idea of a 30-day extension, once
again saying there was plenty of tine to negotiate. The Conpany requested a
60-day strike notice; de la Quz said the Lhion had no intention of striking.
O July 14 the Gonpany requested di scussion of inplenentation of the crop
protection program but de la Quz refused to discuss it, contending that it
was illegal. He told the Conpany he coul d better spend his tine preparing an
econom ¢ package, which he apparently did because he presented one the
followng day, along wth |anguage on other articles. The Conpany expressed
di sappoi ntnent in the proposals and told de la Quz it would i npl enent the
crop protection programthe next day if the Union did not agree to a 30-day
extension of the contract or a 60-day strike noti ce.

O July 16, Horne wote the enpl oyees that the Conpany was
i npl enenting the crop protection program

...as an economc requirenent to protect the nushroomcrop and

[its] business and custoners' needs if we seemto be heading for
a serious |labor dispute. Qur
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extensi on proposals were an effort to take the pressure off for
one nore nonth so that the union could get ready to negotiate and
we woul d have tine to reach an agreenent.
| npl enentation of the programresulted in the denotions, reassignnent of
work and intermttent |ayoff of enpl oyees which are described in the
acconpanyi ng ALJ Deci si on.

Treating the phasedown as a "l ockout”, the ALJ found that it was
viol ative of Labor Code section 1153(e) because it was an integral part of
Respondent' s bargai ning strategy, in bad faith and inherently prejudicial to
enpl oyee interests. Respondent vigorously objects to this concl usion,
arguing that the phasedown was not a "l ockout” but a | awful "defensive"
neasure undertaken to protect its business. W affirmthe conclusion of the
ALJ that Respondent unlawfully "l ocked out" its enpl oyees in violation of
Labor Gode section 1153(e) prior to the expiration date of the contract;
while we adopt the ALJ's analysis as an additional basis for finding a
violation of section 1153(e), we rely upon our own analysis of the intent of
the Legislature in enacting section 1155.3(a). S nce we affirmhis finding
that Respondent was guilty of overall bad faith bargaining, we also affirm
the ALJ's conclusion that so far as the | ockout continued past the expiration
date of the contract, it was also violative of the Act.

Because the shutdown in this case took pl ace wthin the 60-day
period preceding expiration of a collective bargai ni ng agreenent, the
starting point for anal ysis nust be Labor Code section 1155.3(a) which

states:
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1155. 3(a) Wiere there is in effect a coll ective-bargai ni ng contract
covering agricultural enployees, the duty to bar %ai n col |l ectively
shall also mean that no party to such contract shall termnate or
nodi fy such contract, unless the party desiring such termnation or
nodi f1cation does all of the fol |l ow ng:

(1) Serves a witten notice upon the other party to the contract of
the proposed termnation or nodification not |ess than 60 days prior
to the expiration date thereof, or, in the event such contract

contains no expiration date, 60 days prior to the tine it is proposed
to nmake such termnation or nodification.

* * %

(4) Gontinues in full force and effect, without resorting to
strike or lockout, all the terns and conditions of the existing
contract, for a period of 60 days after such notice is given, or
until the expiration date of such contract, whichever occurs

| ater.

O its face, then, section 1155. 3(a) clearly proscribes "l ockouts"
wthin the very period i n which Respondent inpl enented its phasedown.
Accordingly, it follows that if the "phasedown" was a "l ockout”™ wthin the
neani ng of section 1155. 3(a), Respondent's action was, by definition, a
refusal to bargain. However, relying principally on Royal Packing Go. (1972)
198 NLRB 1060 [81 LRRM 1059], American Brake Shoe v. NLRB (7th dr. 1957) 244
F. 2d 489 [40 LRRVI 2043], Betts Cadillac-Qds, Inc. (1951) 96 NLRB 269 [28
LRRM 1509], and Link Belt (1940) 26 NLRB 227 [6 LRRM 565], Respondent argues

that the phasedown of its operations fromJuly 15, 1981 forward was not a

"l ockout," but was, instead, a lawful neasure to protect itself fromthe
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hardship of a strike.?

Fewer concepts in | abor |aw have created such definitional

problens as that of the | ockout. Al though used by enpl oyers | ong before

passage of l|abor legislation, MIlis and Montgonery, QO gani zed Labor, p. 554,

debate still continues about its essential nature, see Denbo, |s the Lockout
the Gorrollary of the Srike, 14 Labor Law Journal 400 (1963); NLRB v. Truck
Drivers, Local 449 (Buffalo Linen Supply (o.) (1957) 353 U S 87, 93 [39 LRRM
2603], Although the termis utilized in the NLRA it is nowhere defined by

that Act? nor has it been consistently

9 Respondent al so argues that it instituted the crop protection programin

order to protect the health of its enpl oyees, many of whom becane sick after
t he mushr oom houses becane contamnated after the 1976 strike. To the extent
that Respondent relies on this concern as a reason to engage in its crop
protection programduring the tine period covered by section 1155. 3(a), we
think that concern is included, and hence subsurmed, by Respondent’'s simlar
concerns about the effects of a possible strike on its business after
expiration of its contract.

Y See Kheel, Labor Law § 334.01[1]. As the Trial Exaniner
noted in Betts Cadillac-Qds, Inc., supra, 96 NLRB 268, 282-83:

Though the termhas been often used in Federal |egislation since the
early 1930's, it has never been statutorily defined. See, for
exanpl e, the first Senate draft of the Wgner Act, subsequentl|y
amended, S. 2926, 73rd Gongress, 2d Session, original Senate print,
whi ch prohi bited | ockouts and testinony in the Senate hearings
thereon, reprinted in Legislative Hstory, p. 2392, and see
references to "l ockouts" in Executive Order 9017, establishing the
National Vér Labor Board in Vrld War |1, January 12, 1944; the Vér
Labor D sputes (Smth-Gonnel ly) Act of June 25, 1943; and Sections
8(d), 203, 206, and 208 of the Taft-Hartley Act.

Wiet her the term"| ockout” as enpl oyed in those contexts enbraced
the common | aw definition of the term or instead was used

generically to describe all voluntary cl osedowns, other than strike
action, conseqguent upon

(Fn. 4 cont. on p. 10--)
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used by the National Labor Rel ations Board. (Betts Cadillac-Qds, Inc.,

supra, 96 NLRB at 283.) Neverthel ess, because it is clear that under the
circunstances of this case, a "lockout” wll contravene section 1155. 3(a)(4),
determnation of what that section ains to prevent wll outline the area of
our inquiry into the | awful ness of Respondent's acti ons.

Section 1155.3(a)(4) is the anal og to section 8(d)(4) of the
Taft-Hartley Act, 29 U S C 158(d)(4); Levy, The Agricultural Labor
Rel ations Act of 1975 - La Esperanza de California Para B Futuro (1966)

15 Santa Qara Lawer 783, p. 792. This section was added by Congress to
the NLRA

... to assure that, once parties have stabilized their bargaining
relationship by entering into a contract, the stability achi eved
wll not be placed in jeopardy by strikes or |ockouts. It is for
this reason that the section provides for a waiting period before
strike or lockout action by the parties. Qdearly, Congress was
interested in establishing an orderly procedure for contract
negotations and in preventing the industrial unrest that is the
natural consequence of the failure of the parties to abide by
their collective bargai ni ng agreenent .

(Lion Q| Conpany (1954) 109 NLRB 680, 681-82 [34 LRRM 1410]
enforced NNRB v. Lion QI Gonpany (1957) 352 U S 282.)

Accordingly, section 8(d) "seeks, during this natural renegotiation period,
torelieve the parties fromthe economc pressure of a strike or |ockout in
relation to the subject of negotiation."

(Fn. 4 cont.)

a labor dispute, or was confined to shutdowns for economc or
operative reasons, is not imnmediately evident in all instances, and
i s probably not necessary, for reasons to be adverted to, to decide
here. The significant point is that the termis not statutorily
defined, though statutorily used ....

11 AARB No. 17 10.



(Mastro Plastics v. NLRB (1956) 350 U S. 270, 286.) (Enphasis added.)? And

if it istruethat alockout in aid of an enpl oyer's bargaini ng strategy
during the "cooling off" period violates 1153(e), it nust be all the nore
true that a | ockout which is the centerpi ece of an overall strategy of bad
faith bargai ning by an enpl oyer, as the ALJ found Respondent's bargaining to
be, wll also violate 1153(e).

Prelimnarily we note that Respondent’'s inplenentation of its crop
protection programunder the facts of this case constituted economc action
wthin the neaning of the term"l ockout” under section 1155.3(a). Morris,

The Devel opi ng Labor Law, 2nd Edition, Volunme Il (1983), p. 1034, defines a

| ockout as "the w thhol ding of enpl oynent by an enpl oyer fromhis enpl oyees
for the purpose of resisting their denmands or gai ning a concession from
them" There is no question that by inplenenting its crop protection
program Respondent w thhel d enpl oynent it nornal ly woul d have given its
enpl oyees. As we shall discuss, we find that the crop protection program
plan was al so an integral part of Respondent's bargai ning strategy.

As was true in previous contract negotiations between
Respondent and the Whion, the phasedown and the July 15, 1981 date for its

i npl enentation was fornul ated wel | in advance of

¥ Gorman Basic Text on Labor Law 1976, p. 424

The obvi ous purpose of [section 8(d)(4), the anal og of section
1155. 3(a)] —whi ch operates agai nst | ockouts as well -- is to give
the parties a period of at |east sixty days wthin which to exert
all good faith efforts to reach a settlenent through peacef ul
negoti ations and not by economc force.

11.
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negoti ations. Wile one of the stated purposes of the crop protection plan
was to avoid the effects of a potential strike occurring after the expiration
of the contract, other stated purposes were to force the UFW prior to the
expiration of the contract, to agree to a contract, to extend the current
contract beyond its expiration date, or to give a sixty-day notice of any
future strike. As the crop protection programconstituted action designed to
put economc pressure on the Lhion to agree to an early contract or to nake

concessi ons regardi ng the Gonpany's proposals, it falls wthin the neani ng of

the term"lockout." |nasnuch as such economc pressure was applied on the
Lhi on during negotiations® after notice to ternminate or nodify the contract
was given, but before expiration of the contract, the inplenentation of the
crop protection programwas at odds wth the purpose of section
1155. 3(a) (4).”

Nothing in the authorities urged upon us by Respondent alters our

conclusion in this regard. For exanple, Link-Belt, supra, 26 NLRB 227 does

not even purport to distinguish between an "economcal ly justified" |ockout

and one in aid of an enpl oyer's

9 Respondent in this case sought to have the Unhion agree to concessions in

two specific mandat ory subjects of bargaining. By attenpting to have the
Lhion agree to an extension of the existing contract or to give a sixty-day
advance notice of a strike, Respondent sought to pressure the union to nake
concessions as to the duration of a contract and as to a no-strike/ no-1 ockout
gggvigagnj (See Morris, The Devel opi ng Labor Law (1983) Second Edition, p.

" Section 1155.3(a)(3) requires the party desiring to termnate or nodify
the col | ective bargai ning agreenent to notify the Conciliation Service of the
Sate of Galifornia of the existence of a dispute. There is no evidence in
the record whet her Respondent fullfilled this obligation.

12.
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bargai ning strategy, but only determnes whether Respondent’'s action in

that case, which is referred to as both a | ock-out and a | ayoff, was

discrimnatory.? Accordingly, to the extent that case is at all instructive
for present purposes, it nakes the inquiry into Respondent’'s notive, which we

undertake in this case, critical. Smlarly, although Betts Cadillac-Q ds,

Inc., supra, 96 NLRB 269, did not invol ve accommodating the tensions between
8(d)(4) and the right of an enployer to defend itself, the Trial Examner in
that case al so specifically focused his inquiry on whether the notive of the
Respondent s was "defensive" or "offensive.” (96 NLRB at 271, 287-290.) In
Anerican Brake Shoe v. NLRB, supra, 244 F.2d 489, a case which did invol ve

"def ensi ve" action during the "cooling off" period, the Board conceded that
the conpany "was notivated sol ely by foreseeabl e operati ve and econom c
difficulties as aresult of its apprehension of a possible strike." (244
F.2d at 492.) Fnally, in Royal Packing Co.,

8/ Thus, the Board concl uded:

Ve find, on the basis of the foregoing, that the respondent
closed the heat-treat departnent on the norning of Novenber
19, 1938, for lawful reasons and in order to protect its
legitinate interests.

V¢ find that the resEondent did not lock out and lay off Louis

A brecht, Janmes Gaughan, Connell Haynaker, Russell Hopper, WIIiam
Luki ns, Boris Pal achoff, WIliamProctor, Qurtis Reynolds, dyde
Rodenberg, Conrad Schroeppel, Louis Scott, and David Thonmas on or about
Novenber 18, 1938, because of their union activities. (Enphasis added.
26 NLRB at 264-265.)

9/ Indeed, the Gourt conceded it was not facing the "rather vexing
probl emof determning ... whether a shutdown by an enpl oyer for the purpose
of exerting bargai ni ng pressure" was permssi ble, a question which, in our
opi nion, has been answered by section 8(d)(4) and 1155. 3.

13.
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supra, 198 NLRB 1060, the only other case which we have found to consi der
shut downs during the "cooling-of f" period, the distinction we have adopt ed
as controlling our consideration of this case was once agai n observed; the
national board not only found Respondent's notive to be purely economc,
but al so specifically rejected the Trial Examner's finding that the
shut down was even partially attributable to bargaining strategy.

V¢ recogni ze that our inquiry into the interplay between the
proscriptions of 1155.3(a)(4) and an enpl oyer's economc defense revitalizes

the distinction between of fensi ve and def ensi ve

1 Thus, the Board in a footnote noted:

A though the Trial Examner finds that the overal |l shutdown
was in part for an object of pressuring the union into
contract concessions we specifically note that there is

absol utely no evidence or basis for inferring that the |ayoffs
... were for any objective other than [econom c defense].

(198 NLRB at 1061 n. 4.)

It is clear that in holding that the cutback in operations in Royal Packing
did not cone wthin the prohibition of section 8(d) (4), the NLRB consi der ed
not only the special nature of the respondents' operation, i.e., that a

shut down woul d be effectuated over a period of tine, but al so that the

enpl oyers faced an actual and explicit threat of a strike uBon the expiration
of the contract. Thus, the NLRB focused upon the considerabl e | osses the
enpl oyers stood to sustain if they were not allowed to cut back operations
prior to the expiration of the contract and, equally inportant for our

pur poses, specifically pointed out in the above-quoted footnote that there
was no evidence that any part of the purpose of the cutback in operations was
to pressure the union to make contract concessions. As our discussion of the
intent behind 8(d)(4) reveals if the cutback in operations before the
contract expired was even partly intended to pressure the union into contract
concessions, it would have fallen within the intent of the prohibition of
section 8(d)(4). However, as the phasedown in Royal Packing was in response
to an explicit threat of a strike that would naterialize after the expiration
of the contract, the NLRB was abl e to distingui sh the phasedown in that case
fromeconomc action used to force a party into naki ng contract concessions.

14.
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| ockouts which, in the wake of American Shipbuilding v. NLRB (1965 380 U S
300 [58 LRRM 2672], and NLRB v. Brown (1965) 380 U S. 278 [58 LRRM 2663], no

| onger applies outside the waiting period. However, in view of the tension
between the cl ear purpose of the "cooling off" period and the conti nued
vitality of the economc defense, there is no way to avoid such a result.
Qur task, then, is to acconodate the tension between these two conpeting
interests. In seeking to strike an appropriate bal ance, we are aware that:
a] loose application of the economc defense to ... |ockouts
w thin the cooling-off period] would involve the risk of eroding
the statutory noratorium On the other hand, an absol ute .
proscription of enployer-initiated shutdowns during the noratorium
period woul d invol ve the risk of inflicting extraordinary |osses on
enpl oyers including | osses fromphysical danage to plant and raw
naterial s, |osses, which [in the past] have produced the best case
for economcal ly privileged | ockouts.
(Mel tzer, Lockouts Unhder the LMRA [sic]: New Shadows on an Qd
Terrain, 28 Lhiv. of Chicago Law Review (1961) 614, 626-627.)
Qur task is all the nore delicate because, unlike the NLRB which regul ates a
broad range of industries not all of which could plausibly claimthe need to
protect a perishable product, alnost all of the industry we regul ate produces
qui ckly perishable commodities. V¢ do not believe the |egislature, in
i ncorporating the "cooling off" period into our statute, intended to permt
it to be easily ignored by the nerest claimof economc necessity. S nce
crops cannot be shut down on a single day, a too facile application of the
econom ¢ defense woul d permt a phasedown of operations by an enpl oyer at the
very outset of the grow ng cycle, regardl ess of when in the production cycle

the contract expires.
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This result woul d render section 1155.3(a) neani ngl ess since in al nost all

i nstances, an enpl oyer coul d shut down well in advance of the expiration of
Its contract if that expiration date enconpassed any point in the production
cycle. Instead, the intent of the Legislature is clear: parties should have
the statutorily prescribed period of tine in which to use good faith efforts
to negotiate a new contract wthout resort to economc weapons to force
concessi ons fromthe other party.

Qur concl usion that Respondent’'s notives were not "defensive" is
reinforced by our finding that Respondent's fear of an i mmnent strike was
not reasonable. The only cases which find phasedowns |awful wthin the
cool ing-of f period turn on specific findings that fear of a strike was
justified. Thus, in considering the reach of Royal Packing, supra, 186 NLRB
1060 and Anerican Brake Shoe v. NLRB, supra, 244 F.2d 489, we think it

necessary to distingui sh between show ng, as Respondent did here, that it
reasonably believed that if a strike were to occur it woul d suffer severe
economc | oss and, show ng, as the ALJ concl uded that Respondent did not,
that it reasonably believed a strike would occur. V¢ believe a case of

econom c necessity

YThe dissent argues that the reality is that only a limted nunber of
enployers in alimted set of circunstances woul d be able to avail
t hensel ves of any phasedown defense to a strike. If such is the case, then
clearly the dissent's characterization of our hol ding as requiring
agricultural enployers to be faced wth a Hobson's choice is pure
exaggeration, for few | abor disputes woul d be i npacted by our hol ding or
that proposed by the dissent. However, the dissent has conpl etely mssed the
point. To the extent we prohibit the use of a phasedown/| ockout as a
bargai ning tactic during the tine period 60 days prior to expiration of an
exi sting contract, the policy decision behind such prohibition was nmade by
the Legi slature when it enacted section 1155. 3(a).

16.
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is nmade out only in the situation where an enpl oyer has reasonabl e grounds
for believing that a strike wll occur because if, in the classic netaphor

fromBetts Cadillac-Qds, "the pedestrian need not wait to be struck before

| eaping for the curb,” this Board need not treat evasive action as necessary

i n the absence of evidence of an onrushing vehicle. Both Royal Packi ng and

Anerican Brake Shoe v. NLRB confirmthis distinction.

For exanple, in Royal Packing the Trial Examner found that a

strike threat was specifically made by union representati ves on Cctober 12,
1970 when they sought to obtain signatures on a Menorandumof Agreenent to
certain wage and benefit rates the respondents were then refusing to pay:

The fact that Local 545 sought the signatures of the snaller area
packers on such a "blank check” agreenent at this stage of the
negotiations wth the Association i s of considerabl e

significance, in ny opinion. This was an unprecedented step for
Local 545 to take. The only advantage accruing to any enpl oyer

si gni ng t he Menorandum of Agreenent which | can perceive is the

i npl i ed assurance that his operations coul d continue w thout
interruption due to a strike of Local 545 nenbers. The

i nplication al nost i nevi tabl?; flowng froma refusal to sign the
Menor andum of Agreenent i s that such assurance of unhanpered
continued operations woul d not be available in such cases. In

ot her words, the continued operations of any enpl oyers refusing
to sign the Menorandum of Agreenent woul d be vul nerabl e to strike
action on the part of Local 545. In ny opinion, in the cases of
Tarpoff and Wiestling, Barrett and Coyne nerely nmade explicit the
threat which was inplicit in Local 545 s action in seeking

Si ggg%zr)es on the Menorandumof Agreenent at this tine. (198 NLRB
at .

I n uphol di ng the | awful ness of the respondents' action in that case, the
Board enphasi zed the Examner's finding that respondents "had good reason to

bel i eve the union woul d strike upon expiration
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of the contract."

In Areri can Brake Shoe o. v. NLRB, supra, 244 F. 2d 489, the facts

show once agai n that the respondent had reason to fear a strike woul d
actual |y occur, rather than nerely reason to fear it would suffer losses if a
strike were to occur. The respondent's contract with the union was due to
expire on February 28, 1954. In two previous contract negotiations, that of
1948 and 1951, the respondent had been struck for a significant period of
tine; noreover, the sane union had struck at another of the respondent's
plants in 1953. As a result, respondent's custoners advised it that they
woul d not tolerate simlar disruption again. It is against this background,
whi ch once agai n contai ns evi dence of reasonable fear that a strike woul d
occur, that the court viewed the respondent's actions.

Inthis case, the only strike Respondent had experienced was in
1976. S nce then Respondent had negotiated other contracts wth the Union
wthout any threat of a strike: the 1977 Soquel agreenent and the 1978
Ventura agreenent. The ALJ concluded that there was no record evi dence of
wor k stoppages during the termof the 1978-1981 Ventura contract whi ch woul d
support Respondent's fear that a strike was immnent in 1981. The ALJ al so
rej ected Respondent’'s contention that UFWnenbers, agents and representatives
threatened a strike. Indeed, to the extent either party threatened economc
action, it was Respondent whi ch had incorporated not only the threat, but
al so the use of economc action into its negotiating position. A though the
Lhi on obvi ously resi sted gi ving Respondent any assurance that it woul d seek

to
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achieve an early contract, for its part Respondent showed no al acrity in
providing the infornmati on the Union requested to formulate its proposal s.
V¢ find it odd for Respondent to nake the Lhion's |ack of diligence a
fault where it plainly showed itself to be I ess than diligent.

Respondent' s contention that the UFWrefused to gi ve any
assurances that it would not strike is false. The record is replete wth
testinmony fromUWnegotiators, as well as Gonpany negotiators Ji mKahl and
George Horne, that the Union repeatedly told the Conpany at the negotiati on
sessions in July and August that it would not strike.

Havi ng found that Respondent did not have a reasonable fear that a
strike was immnent, and that the crop protection programwas in fact
economc action designed to apply pressure for contractual concessions upon
the Union during the tinme period specified in section 1155.3(a), we concl ude
that the crop protection programwas a | ockout prohibited by section
1155. 3(a) and hence unl awf ul .

The ALJ analysis of the legality of the crop protection programis
based upon application of the NLRB | ockout cases. V¢ have careful ly revi ened

the ALJ's Decision in light of the

2 \% note that our dissenting colleagues do not expressly attack
our conclusion that the intent behind section 1155.3(a) prohibits the use of
a lockout (or "phasedown") as a bargaining tactic, as opposed to a legitinate
def ensi ve measure by an enpl oyer to protect itself fromeconomc harm
resulting froma strike. Ve differ, however, fromour dissenting nenbers in
two respects. First, we believe that before an enpl oyer may legitinmately
renove I1tself fromthe prohibition of section 1155.3(a), it nust be clear

(Fn. 12 cont. on p. 20.)
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exceptions filed and adopt his findings and concl usions as a further basis
for finding Respondent's crop protection programto be in violation of
section 1153(e).

SURFACE BARGAI N NG

Section 1153(e) of the Act requires an agricultural enployer to
bargain in good faith wth its enpl oyees' certified collective bargaini ng
representative towards a bargaining agreenent. This duty to bargain in good
faith requires that, while the parties need not agree, they nust negotiate

wth the view of reaching an agreement if possible. (As-HNe Farns (1980) 6

ALRB No. 9; Martori Brothers Dstributing (1982) 8 ALRB No. 23; Arakelian

Farns (1983) 9 ALRB Nb. 25.) To determne whether a party has bargai ned in
good faith requires an assessment of all the factors in light of the totality
of the circunstances. (MFarland Rose Production (1980) 6 ALRB No. 18;

Masiji Eo, et al. (1980) 6 ALRB Nb. 20; NLRBv. Mirginia Hectric and Power
Q. (1941) 314 US 469 [9 LRRVI405].)

The ALJ concl uded that Respondent unlawfully engaged in bad faith
bargaining wth the UFWin viol ation of section 1153(e) and (a) of the Act.
The ALJ based this

(Fn. 12 cont.)

that in fact the action is defensive in that there is a reasonabl e fear that
a strike is immnent. Qur dissenting colleagues seemto believe that no
show ng by an enpl oyer that a strikeis immnent is required. Inthis
regard, the dissent ignores the fact that in Royal Packing, supra, 198 NLRB
1069, the enpl oyer had good reason to believe a strike was i nmnent and the
NLRB acknow edged that the enpl oyer's phasedown was not for the objective of
appl yi ng pressure on the union to nake concessions in negotiations. Second,
we disagree with the dissent that Respondent in this case showed it had such
a reasonabl e fear of a strike.
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determnation on the totality of Respondent's bargai ni ng conduct incl udi ng
the follow ng: Respondent's | ockout of its enployees in the absence of a
uni on concessi on regardi ng an extension of the contract or a witten no-
stri ke guarantee despite the no-lockout provision of the then current
contract; Respondent’'s initial economc proposal offering | ess than what nany
enpl oyees were earning under the existing contract; Respondent's
overeagerness to declare inpasse as early as August, and repeatedly
thereafter until it ultinately decl ared i npasse i n Decenber; Respondent's
dilatory responses to the URWs information requests; Respondent's conti nued
i nsistence to inpasse that it needed a 90-day cushion to avoid the

rel ati onshi p problens which it had encountered in the past; and its
advancenent of a proposal in January 1982 whi ch w thdrew previously agreed
upon articl es.

VW fully adopt the ALJ's reasoning and hol ding on this issue and
find that Respondent failed and refused to bargain collectively in good faith
with the PW® in violation of section 1153(e) and (a).

V¢ note that the record supports the ALJ's conclusion that the
parties were not at inpasse when Respondent unilaterally inplenented a wage
I ncrease on Decenber 18, and that Respondent exhibited an overeagerness to
declare inpasse. In fact, we find that Respondent repeatedly attenpted to
get the UPWto agree that the parties were deadl ocked. This finding is
supported by the

¥ Like the ALJ, ve do not rely on Respondent's direct
communi cations wth its enpl oyees to reach this result and do not
]get eL m ne whet her those comuni cations constitute indicia of bad
aith.
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testi nony of both George Horne and Roberto de |a Qruz and by sone of the
parties' correspondence (i.e., see General Gounsel Exhibits 47 and 58).

Inits exceptions brief, Respondent argues that the issue of wages
was the single nmaj or unresol ved stunbling bl ock that was the cause of a
stalemate. The record does establish that late in the negotiations the
parties were far apart on the issue of wages for the nushroom pi ckers.
However, the ALJ found that Respondent had not provi ded the infornation
requested by the UFWpertaining to the pickers' wages. In the first place,
Respondent cannot rely on a stalemate attributable toits ow dilatoriness to
prove inpasse. Furthernore, the record does not support Respondent's
contention that the parties' differences over the wage i ssue was what led to
a deadl ock. Throughout the negotiations, Conpany negotiators kept insisting
that duration of the contract was the single ngor issue. Respondent
indicated that it woul d nove on other issues if the Uhion noved on duration.
In late Novenber, the UFWdid in fact make a maj or concessi on on duration.
Even after this concession, Respondent was unwi | ling to change any of its
previous positions, but nerely kept insisting that duration was the naj or
| ssue.

Not only woul d the Lhion's novenent on duration, which had al
al ong been decl ared the naj or issue, have broken inpasse, (German, p. 449)
but al so Respondent's present contention that wages were the najor stunbling
bl ock reveal s that inpasse could not have been reached in the first place
because maj or nmandat ory subjects of bargai ning had not been thoroughl y

explored. This
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was not a situation where a "single issue loons so large that a stal emate as
toit may fairly be said to cripple the prospects of any agreenent” so that
the parties are excused frombargai ning over |ess inportant issues before
declaring a bona fide inpasse. (Carl Joseph Maggio, Inc. v. ALRB (1984) 154
Cal . App. 3d 40.)

CRCP AUGMENTATI ON

Respondent excepts to the ALJ's concl usi on that Respondent
engaged in an unlawful unilateral change by "subcontracting" its nushroom
packi ng operation wthout prior notice to and bargai ning wth the Unhion.

V¢ find nerit .in the exception.

I n Novenber 1980 and Cctober 1981, Respondent purchased nushroons
fromEast Coast growers to be packed and shi pped by enpl oyees at its Ventura
operation, but failed to notify the UFWof its decision until after the
change had been inpl enented. Wile an enployer has a duty to notify the
Lhion and afford it an opportunity to bargai n about proposed changes in
enpl oyees' terns and conditions of enpl oynent, we concl ude that Respondent's
I nportation of nushroons cannot properly be characterized as "subcontracti ng"
since that termnol ogy, as generally used in a | abor context, refers to the
taking anay of work that nornal |y woul d have been perfornmed by unit
enpl oyees. Here, however, Respondent augnented its supply of nushroons and
t hereby provided unit enpl oyees w th work which otherw se woul d not have been
available to them W find, noreover, that the practice did not have a

significant detrinental inpact on the bargaining unit in
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order to require negotiation with the UPW (See Cattle Valley Farns
(1982) 8 ALRB No. 59.)
BENEFI TS TO NONSTR KI NG EMPLOYEES

Respondent excepts to the ALJ's conclusion that it violated
section 1153(e) and (a) by unilaterally instituting special services and
benefits to nonstriking enpl oyees (nanely, Conpany sponsored housi ng and
free transportation to and fromthe work site) wthout first giving the
Lhion notice and an opportunity to bargain on the subject. V¢ find no
nerit in the exception.

In Bartlett-Gollins o. (1977) 230 NLRB 144
[96 LRRM 1581], the NLRB hel d that the granting of benefits (free work

gloves) to nonstrikers without first consulting with the union constituted a
uni l ateral change in enpl oyees' terns and conditions of enpl oynment in
violation of N.RA section 8(a)(5) (correspondi ngly, ALRA section 1153(e€)).
Respondent there had failed to justify its action on the basis of an
energency whi ch mght have served to suspend the duty to bargain. S mlarly,
in Aero-Mtive Manufacturing Go., (1972) 195 NLRB 790 [ 79 LRRM 1496] enf or ced
(6th dr. 1973) 475 F.2d 27 [82 LRRM 3052], cert. den. 414 US 922, an

enpl oyer who pai d nonstri ki ng enpl oyees a speci al cash bonus as conpensati on
for the risks they took in working in the face of strike viol ence violated
section 8(a)(5) by failing to advise the union and to bargain wth it
concerning the paynents. O simlar facts in S & Whtor Line, Inc. (1978)
236 NLRB 938 [98 LRRMI 1488], the NLRB hel d that the enployer's failure to

advi se and bargain wth the union before payi ng
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nonstri king over-the-road drivers a bonus for "driving under conditions of
har assnent by pi cketers" constituted an unlawful unilateral change.

Respondent contends that it was not under a duty to
notify and bargain with the Union before inplenenting the practices descri bed
above because: (1) it was not Respondent, but the |abor contractor, who
provi ded striker replacenents wth roomand board; and, (2) Respondent was
obliged to provide transportation as a neans of securing workers saf e passage
through a potentially violent picket line. Ve reject both contentions.

It is well established that enpl oyees hired through a | abor
contractor are the enpl oyees of the enpl oyer who engaged t he services of
the contractor. Gontrary to the ALJ, we rely only on section 1165.4 to
find an agency rel ati onshi p bet ween Respondent and the | abor contractor
whom Respondent hi red and who nade the housi ng arrangenents for
Respondent ' s enpl oyees.

Respondent' s concern that viol ence nay occur on the picket
| ine does not establish an energency situation which required
Respondent to furnish free transportati on.
(Bartlett-Gollins Co., supra, 230 NLRB 144.) Respondent’'s reliance on Pl ot
Freight Garriers, Inc. (1976) 223 NLRB 286 [92 LRRM 1246] is msplaced. In

that case, it was shown that drivers who wshed to return to work during the
strike were fearful that their ow equi pment woul d be damaged as a result of
actual picket-line violence and agreed to resune work only if permtted to
use conpany equi prent. Here, picket-line violence occurred substantially

after Respondent instituted the transportation service and there
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is no show ng that workers woul d not otherw se have accepted Respondent's
of fer of enpl oynent.

There is no question that Respondent’'s provision to striker
repl acenents of roomand board, although at cost, as well as free
transportation to and fromthe work site, constituted changes from previously
exi sting working conditions. Absent a show ng of emergency, or other exigent
ci rcunst ances, Respondent was obligated to notify and bargain with the Ui on

bef ore i npl enenti ng such changes. ¥

STR KE ACCESS

V¢ also find nerit in Respondent’'s exception to the ALJ's
conclusion that the tenporary suspension of strike access violated the Act.
I n Decenber 1981, Respondent permitted strike access toits

premses in accordance wth our guidelines in Bruce Church, Inc. (1981) 7

ALRB No. 20. However, on February 1, 1982, Respondent tenporarily refused to

permt further access because

¥ ppsent exception by any party, we adopt pro forna the ALJ's further
finding that the changes did not violate section 1153(c) as they were not
intended to nor did they have the effect of serving as econom c inducenents
to strikers to abandon the strike. As it was neither alleged by General
Gounsel , nor found by the ALJ, that the conduct herein tended to interfere
w th enpl oyees' section 1152 right to strike in violation of section 1153(a),
the issue is not before the Board in that context. However, had the question
been presented to us in that manner, we woul d be conpelled to examne, on the
basis of the NLRB authorities di scussed bel ow, whether the granting of
benefits such as free transportation coul d, under an objective standard,
constitute an independent violation of section 1153(a). See, generally,
Aero-Mtive Mg. (0., supra, 195 NLRB 790; S & WMtor Line, Inc., supra, 236
NLRB 938, wherein the NLRB found that bonus paynents to nonstrikers to
conpensate themfor working under strike conditions tended to interfere wth
enpl oyees' right to strike.
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of a nunber of incidents of picket-1ine violence, including picketers

poundi ng on and throw ng objects at the cars of entering repl acenent workers
and damagi ng the w ndows of several vehicles. In view of these incidents of
vi ol ence, Respondent suspended the granting of strike access until March 12,
1982, when, the viol ence having abated, it once again permtted the Union to
take | unchtine access.

Rel yi ng on | anguage i n Bruce Church, supra,

7 ALRB Nb. 20, indicating that an enpl oyer nust denonstrate a nexus between
the acts of violence and the taking of strike access before strike access can
be denied, the ALJ found that Respondent had failed to establish any such
connection. However, access, whether it be organi zational, post-
certification, or during a strike, should be free fromcoercion or
intimdation. Wen violence at a picket line is directed towards repl acenent

workers, and is attributable to the union by agency, ratification, incitenent

or other formof participation, its intimdating effect is not renoved nerely
because the union, in taking strike access, now faces repl acenent workers at
the work site rather than at the picket line. Such union picket-line

viol ence defeats the nmai n purposes for which strike access in Bruce Church,

supra, 7 ALRB Nb. 20 was provided, nanely, an opportunity for free and
uncoer ced cormmuni cati on between strikers and repl acenent workers and t he

reducti on of the tensions associated with a stri ke when
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such neans of communication are | acki ng. ¥

Wile it is preferrable that such picket-line viol ence be curbed
through appropriate injunctive relief, it cannot be said that a ban on strike
access in response to actual (not just suspected) violence that is clearly

attributable to the union is an unfair |abor practice. nce the union takes

effective neasures to renove the intimdating effects of the viol ence by

di savow ng or repudiating the viol ence and by preventing the viol ence from
re-occurring, there would be no further justification for such a ban and
continued refusal to provide strike access which is otherw se required woul d
be an unfair |abor practice.

In Gower's Exchange, Inc. (1982) 8 ALRB No. 7, this Board noted

that, "[we have the power to deny access where an atnosphere of coercion has
resulted fromrepeated and aggravated violent acts.” However, we al so not ed,
as the ALJ correctly observed, that the determnation as to whether:
...any formof commnication has becone so identified wth noxi ous
conduct as to have lost its protection as an appeal to reason is a
question that calls for the nost scrupul ous judgnent rather than a
sinple reflex which autonatical ly equates cont enporaneous unl awf ul
activity wth protected activity. (1d. at p. 9.)
Rel yi ng on those principles, we concluded that since the two incidents of
fiel d-rushing by Uhion representatives which were at issue in that case
were not such that they woul d preclude rational communi cation,

Respondent' s total ban on strike access

% To the extent that Bruce Church, supra, 7 ALRB No. 20 requires a showi ng
that violence nust be directly attributable to the taking of access before
strike access nay be denied, it is hereby overrul ed.
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was viol ative of the Act.?® Here, on the other hand, we exanmne a tenporary
denial of strike access in response to nunerous acts of serious picket-line
m sconduct whi ch was specifically directed toward certain nonstri ki ng
enpl oyees and reach a contrary result.
REMEDY

Havi ng found that Respondent has engaged in certain unfair |abor
practices in violation of Labor Code section 1153(c), (e), and (a), we wll
direct that Respondent cease and desi st fromengaging i n such conduct and
that it take certain affirmati ve actions whi ch we deemnecessary to further
the purposes and policies of the Act.

Specifically, Respondent has been found to have viol ated section
1153(e) and (a) of the Act by failing or refusing to engage in good faith
negotiations wth the UFW W shall order that Respondent nake its
enpl oyees whol e for their injury suffered by this conduct. (J. R Norton,

Inc. (1983) 10 ALRB Nb. 42.) Respondent has been found to have further

viol ated section 1153(e) and (a) through its unilateral actions wth respect
to: changes in the wage rates of John Lopez and Franci sco Sandoval in,
respectively, Septenber 1978 and Septenber 1980; an increase in wages for
the case crewin My 1979; changes in the wage rates of the sweepers

begi nni ng i n August 1980; di scontinuance of the four-hour mni mumpay for

workers called to report to the work

% |n Gower's Bxchange, supra, 8 ALRB Nbo. 7, Respondent did
not attenpt to justify its denial of access on the basis of violence and we
found that Respondent’s stated reason for denying access was insufficient.
Nevert hel ess, we took into account record evi dence establ i shing that
vi ol ence had occurred.
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site but not given work, beginning in Septenber 1981; and adjusting incentive
wage rates on Decenber 18, 1981. V¢ also find that the latter change
constituted an i ndependent violation of section 1153(c) for the reasons found
by the ALJ. As a renedy for Respondent’'s unlawful actions, described above,
we shall order that, upon request of the Uhion, Respondent rescind such

uni |l ateral changes heretofore nade in its enpl oyees' wages and other terns
and conditions of enploynent. VW& shall also order that Respondent nake

af fected enpl oyees whol e for any | osses that they may have suffered as a
result of Respondent's unilateral changes, particularly all enpl oyees
affected by the di sconti nuance of the four-hour mni numguarantee, wth

i nterest conputed in accordance wth established Board precedent.

Fnally, we have found that Respondent viol ated section 1153(e)
and (a) in two other respects; nanely, by its unilateral action in providing
strike replacement workers with tenporary housing facilities as well as
transportation services. V¢ shall require that Respondent cease and desi st
frominpl ementi ng such changes wthout first consulting with the Union and
affording it an opportunity to bargain. Additionally, in order to renedy the
effect of the disparate treatnment of enpl oyees on the basis of whether they
chose to engage in or to refrain fromprotected concerted activity, we shall
order that Respondent nmake whole its striking enpl oyees for any | osses they
nmay have suffered as a result of the grant of special benefits to strike
repl acenment wor kers.

TITETETETTIT ]
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CROER

By authority of Labor Gode section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent, V¢st Foods,
Inc., its officers, agents, representatives, successors, and assigns,
shal | :

1. Gease and desist from

(a) Failing or refusing to neet and bargain col lectively in
good faith as defined in Labor Code section 1155.2(a) wth the Lhited Farm
Wrkers of Arerica, AFL-AQ O (URW, as the certified exclusive collective
bargai ni ng representative of Respondent's agricultural enployees; and in
particular by unilaterally changi ng enpl oyees wages or terns or conditions of
work, inplenenting a crop protection program (or |ockout); and/or failing or
refusing to provide rel evant information requested by the Unhion for the
pur pose of conducting negoti ati ons.

(b) Inany like or related manner interfering wth,
restraining, or coercing enployees in the exercise of their rights to self-
organi zation, to form join, or refrain fromformng or joining a | abor
organi zation, to bargain collectively through representatives of their own
choosing, to engage in concerted activities for the purpose of collective
bargai ning or other nutual aid and protection, and to refrain fromany and
all such activities.

2. Take the followi ng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Agricultural Labor Relations
Act (Act):

(a) Won request, neet and bargai n col | ectively
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in good faith wth the URW as the certified exclusive collective bargaini ng
representative of its agricultural enployees, wth respect to such enpl oyees'
rates of pay, wages, hours, and other terns of enpl oynent, provide such
rel evant infornation as requested by the UPNto conduct the negotiations, and
if an agreenent is reached, enbody such agreenent in a signed contract.

(b) If the UFWso requests, rescind the unilateral changes in
wage rates, and other terns and conditions of enpl oynent, determned to be a
violation herein, and nmake whol e the affected enpl oyees for any economc
| osses suffered as a result of such unilateral changes in working conditions
I n accordance with established Board precedents, plus interest thereon,
conputed in accordance wth our Decision and Oder in Lu-Ete Farns, Inc.
(1982) 8 ALRB No. 55.

(c) Mike whole its present and forner agricultural enpl oyees,
I ncl udi ng enpl oyees who went out on strike on Novenber 19, 1981, for any
economc |losses they suffered as a result of Respondent's failure or refusal
to bargain in good faith, said makewhol e amounts to be conputed in accordance
wth established Board precedents, plus interest thereon, conputed in

accordance wth our Decision and Oder in Lu-Ete Farns, Inc. (1982) 8 ALRB

No. 55. The period of said obligation shall extend from Septenber 6, 1981
until January 18, 1982, and thereafter until Respondent commences good faith
bargai ning with the URNwhich results in a contract or bona fide i npasse.
The economc | osses for which an enpl oyee who went on strike is to be nade

whol e shall not include wages or benefits for the period from
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t he commencenent of the strike to the date such enpl oyee unconditional |y
offered or offers to return to work, but shall include the difference

bet ween what such enpl oyee woul d have earned by worki ng for Respondent
during the period fromMNovenber 19, 1981, or such later date as the enpl oyee
went on strike, to the date of the enpl oyee's unconditional offer to return
to work, and what the enpl oyee woul d have earned by working during the sane
period at rates of paynment had Respondent been bargaining in good faith,
conput ed in accordance w th established Board precedents. (See Bruce

Church, Inc. (1983) 9 ALRB No. 74.) Those enpl oyees who did not join the

strike shall be rmade whol e for economc | osses they suffered as a result of
Respondent' s bad faith bargaining during the applicable periods of their

enpl oynent w th Respondent in accordance wth established Board precedent,
plus interest thereon, conputed in accordance wth our Decision and Oder in

Lu-BEte Farns, Inc. (1982) 8 ALRB Nb. 55. Enpl oyees who joined the strike

and then returned to work are to be nmade whol e in the same nmanner as the
above strikers during the period they were on strike and as the above
nonstrikers during the period they were working. Enployees hired after
Novenber 19, 1981 as tenporary repl acenents for strikers are not included in
thi s nakewhol e awar d.

(d) Make whole all enpl oyees affected by
Respondent' s crop protection program either through | ayoffs, reductions in
nunber of hours, or transfers to nore onerous duties, as well as by
Respondent ' s di sconti nuance of the four-hour mni numguarantee, for all
| osses of pay and ot her econom c | osses they -have suffered as a result of

such conduct, such anounts as to
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be conputed i n accordance wth established Board precedent, plus interest
thereon, conputed in accordance wth the Board s Decision and Order in

Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55.

(e) Preserve and, upon request, nake avail abl e
tothis Board or its agents, for examnation, photocopying, and ot herw se
copying all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary
to the determnation, by the Regional Drector, of the amounts of makewhol e
and interest due under the terns of this Qder.

(f) Sgnthe Notice to Agricul tural Enpl oyees
attached hereto, and after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(g0 Mil copies of the attached Notice in all
appropri ate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent any tine during
the period fromNMy 1979 to January 18, 1982 and thereafter until Respondent
commences good faith bargaining wth the UFWwhich results in a contract or
bona fi de i npasse.

(h) Post copies of the attached Notice, in all
appropri ate | anguages, in conspi cuous places on its property for 60 days, the
period(s) and place(s) of posting to be determned by the Regional D rector.
Respondent shal | exercise due care to replace any Notice whi ch has been

altered, defaced, covered or renoved.

(i) Provide a copy of the attached Notice to each
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enpl oyee hired by Respondent during the twel ve-nonth period fol | ow ng
the date of issuance of this Qder.

(j) Arrange for a representative of Respondent
or a Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to all of its agricultural enpl oyees on conpany tine
and property at tine(s) and place(s) to be determned by the Regi onal
Drector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions the enpl oyees nay have concerning the Notice or their rights
under the Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all non-hourly wage enpl oyees in
order to conpensate themfor tine lost at this reading and during the
guest i on- and- answer peri od.

(k) MNotify the Regional Drector in witing, wthin 30 days
fromthe date of issuance of this Order, of the steps Respondent has taken to
conply wthits terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

Cated: July 17, 1985

JORE CARR LLQ Menber Y

T Menbers Wl di e and Henning concur in this opinionin all respects except
on the strike access issue. (See their separate opinions.) Chairperson
Massengal e and Menber McCarthy concur in all respects except on the | ockout
and bad faith bargaining i ssues. (See their joint opinion.)
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MEMBER HENNLNG (oncurring and D ssenting:

| concur wth the mgjority's anal ysis and concl usi on t hat
Respondent unlawful |y | ocked out its enpl oyees and engaged in bad faith
bargai ning. Section 1155.3(a) is definitional in nature. |In defining the
duty to bargain collectively, its intent in allow ng good faith negotiations
to proceed without resort to economc pressure is clear. It follows that
resort to a | ockout prohibited by section 1155.3(a) is in contraventi on of
the duty to bargain in good faith in violation of sections 1153(e and (a).

| also agree wth the mgjority's anal ysis and
concl usi ons regardi ng Respondent's unl awful unilateral changes. However, |
disagree wth the ngjority's disposition of the crop augnentati on i ssue. The
ALJ was careful not to |abel the inportation of East Coast nushroons as
"subcontracti ng" because, as the majority states, that termusually refers to

the taking away of work normal |y perforned by unit enpl oyees. However,
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| reject the reasoning that Respondent’'s action did not have a significant
detrinental inpact on the bargaining unit to require negotiation wth the
UFW Wil e sone enpl oyer unilateral actions nay actually inure to the
benefit of bargaining unit enpl oyees (i.e., wage increases) they are
nonet hel ess unl awful since they di sparage the coll ective bargai ni ng process
and the union's statutory authority to negotiate over wages and ot her
conditions of enploynent. (See NLRBv. Katz (1962) 369 U S 736.)

Before di scussing ny dissenting views on the undermning of the
recently adopted strike access rulings by the najority opinion, | find it
necessary to comment briefly on the dissenting and concurring opi nion of
Menber McCarthy and Chai rper son Massengal e.

The dissenters prinmarily rely upon their conclusion that
Respondent harbored a reasonabl e fear of an immnent strike for their finding
that Respondent's | ockout was not unlawful. This reasonable fear of a strike
Is premsed on a perceived "new attitude" on the part of the Union, a | ack of
concern on the Lhion's part for Respondent's negotiating tine tables. The
"changed circunstance" is apparent to ny col | eagues through the Union's
rejection of Respondent's bargai ning proposal for a contract extension and
the Union's refusal to di scuss Respondent’'s "crop protection" bargai ni ng
proposal at mdtermcontract nodification. These "actions" by the Union, in
the view of ny col | eagues, present Respondent with sufficient justification
for inplenenting a | ockout of its enpl oyees prior to the contract expiration,

a clear violation of the existing contract's no
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| ockout provision and an obvious violation of section 1155.3(a) of the
Act.

In the present instance, Respondent harbored no reasonabl e fear
of an immnent strike. Respondent pointed to the follow ng testinony from
supervisors who testified that specific Vst Foods enpl oyees predicted a
strike:

January 1981: Antonio D az, UFWnenber and supporter
comments to supervisor Julio Perez.

February 1981: Edmundo Garcia, UFWcrew steward comment s
to supervi sor Antoni o Perez.
March or April 1981: Mictor Becerra, Ranch Comttee
Presi dent coments to supervisor Ji mN chols.
Bet ween February and June 1981: R cardo Qavarietta,
UFWcrew steward comments to supervi sor Antoni o Perez.
May 1981. Alfedo Lara, UFW@ievance Conmttee nenber
comment s to supervi sor Jose Aranbul a. _
June or July 1981: Mictor Becerra coments to supervi sor
Jose Aranbul a.
June 1981: Augustin M| anueva, UFWnenber conment
to supervisor Julio Perez.
Each of these enpl oyees, called to the stand for General Counsel's rebuttal,
specifically denied making the statenments attributed to themby Respondent's
wtnesses. In addition, another fifteen to twenty enpl oyee w tnesses from
different crews all testified that they did not hear workers, or URWagents
or representatives talk about striking, either to each other or to
super vi sors.
The ALJ chose not to resolve the credibility of the above
W tnesses, instead finding that even if the renarks of Respondent's
supervisors were true, Respondent's objective criteria of a strike threat was
limted to the "neager communi cations" fromsone (no nore than five)
enpl oyees. He concl uded that Respondent did not have sufficient objective
reason to believe that the Union would strike upon termnation of the

contract,
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or that the legitinmate fear of such action conpell ed the shutdow or econonm c
| ayof f s.

Bven if the testinony of Respondent's supervisors is accepted as
true, it does not anount to the | evel of objective facts giving rise to a
reasonabl e belief that a strike was threatened. In the NLRB | ockout cases
discussed in the ngjority and di ssenting opi nions, the enpl oyers there relied
on speci fic unequi vocal staterments fromunion representatives that the uni on
woul d strike. In addition, it is interesting to note that inthis natter,
the contract in effect in 1981 was due to expire in Septenber, and yet nost
of the statenents allegedly nade by UFWnenbers and representatives were nade
I n January, February, and March of 1981. Hence it is quite unlikely that
these statenents, allegedly nade early in the year, would | ead Respondent to
reasonabl y believe the Union woul d stike once the contract expired, six to
eight nonths |ater.

The dissent ignores this record evidence and i nstead finds
obj ective facts in the refusal of the Union to agree to specific contract
proposal s regardi ng contract extension or face a md-contract |ockout.? It
also finds that these negotiation proposal s by Respondent for post-contract
expiration extensions are in keeping wth the "intent" of section 1155. 3(a).
| amat a loss to understand how the | ockout of enployees in clear violation

of an express contractual provision, designed to force

Y The dissent faults the Union for its lack of concern for the
Respondent's negotiating tine tables. Yet it characterizes the Lhion's
concerns regardi ng contract extension and strike notice as nerely "non-
substantive in nature."
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accept ance of specific contract proposal s favorabl e to Respondent, coul d be
in keeping wth the plain statutory requirenent in our Act requiring

nmai nt enance of contract terns for a designated cooling-off period. (See
section 1155. 3(a).)

Finally, the dissent msstates the current NLRB standard for
determning the legality of a lockout. It neglects to nention that a | ockout
wll also be deened unlawful if the enployer is notivated by a desire to
evade its duty to bargain collectively or absent any unlawful notivation, if
the lockout is so inherently prejudicial to union interests and so devoid of
significant economc justification that no evidence of intent i s necessary.
(Anerican Ship Building Gonpany v. NLRB (1965) 380 U S. 300 [58 LRRM 2672];
Darling and Gonpany (1968) 171 NLRB 801 [68 LRRM 1133], affirned sub nom,
Lane v. NLRB (1969 DDC dr.) 418 F.2d 1208 [72 LRRM 2439].) | agree wth

the ALJ that the | ockout herein was an integral part of Respondent's

bargai ning strategy, in bad faith, and inherently prejudicial to enpl oyee
interests. In addition, however, | conclude that Respondent’'s ultinatumin
setting an arbitrary deadline by when a contract had to be agreed to or the
| ockout would be instituted, is indicative of its desire to evade its
bargai ni ng obligation. As such, the | ockout was unl awful under the N_RB
standard set forth above.

STR KE ACCESS

In two Decisions of this Board, Bruce Church, Inc. (1981) 7 ALRB

No. 20 and G owers Exchange, Inc. (1982) 8 AARB No. 7, it was held, inter

alia, that if the enpl oyer can denonstrate
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that picket-line violence is caused by strike access, he has a right to
deny such access to the labor union. If there is no such denonstrabl e

evi dence, the enpl oyer has no right to deny its enpl oyees the right to
receive information. Thus, a nexus nust be proven to abridge the right of
strike access.

The najority opinion here undermnes the Board' s previous access
hol dings by finding that a denial of access is not violative of the Act where
pi cket-1ine viol ence unrelated to the taking of strike access but
attributable to the union occurs. A simlar argunent was rejected in Bruce

Church, Inc., supra, 7 ALRB Nb. 20 and G owers Exchange, Inc., supra, 8 ALRB

No. 7. | dissent fromthis precipitous overuling of recent case authority.
Wiile the majority purportedly wll require the incidents of

violence to be attributable to the Uhion before it finds that that viol ence

excuses the denial of strike access, it has elimnated any need to prove the

vi ol ence was connected with the access. Further, it has not applied that

requirement to the facts herein. The majority refers to the incidents of

pi cket-1ine viol ence but nakes no reference whatsoever to that m sconduct

being actually attributable to the UFW

Dated: July 17, 1985

PATR K W HENNLNG Menber
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MEMBER WALD E, Goncurring and DO ssenti ng:

| concur inthe majority's views on the | ockout and surface
bargai ning issues. | further concur with Menber Henning in his separate
opi nion, but would like to express sonme additional opinions regarding the
I ssue of strike access.

The najority's new hol ding seriously erodes the right of strike

access granted farnmworkers by this Board in Bruce Church, Inc. (1981) 7 ALRB

No. 20 and Gowers Exchange, Inc. (1982) 8 ALRB Nb. 7. Enployers wll now be

able to deny strike access at the first sign of any picket-line m sconduct
and argue that the msconduct was attributable to the union. |If and when the
issue is litigated a year or nore dow the road, depending on the ultinate
concl usion as to whether the msconduct was in fact attributable to the
Lhion, at nost, the Enployer will be ordered to cease and desi st from denying
strike access. In the intervening tinme, the strike wll have ended and the

workers wi |l have been denied their rights to freely and intelligently
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choose whether to participate in or refrain fromparticipating in Union or
other concerted activity directed at their Enployer. Wile the Act spells out
the policy of the State of Galifornia to encourage farmworkers to fully
exercise their rights of association, self-organization and free choi ce
(Labor Code section 1140.2), the majority today is actually delivering a
serious blowto those rights. The right of "free choice" is a hollow one
wthout the availability of facts and i nformati on whi ch enabl e an enpl oyee to
review his or her options and exercise the unfettered liberty to choose anmong

them (See G owers Exchange, Inc., supra, 8 ALRB No. 7.)

Wile | in no way condone picket-1ine msconduct, the ngjority

seens to ignore the unrefuted testinony before us in Gowers Exchange, Inc.,

supra, 8 ALRB Nb. 7, that the inpl ementation of strike access actually
reduced the incidents of violence that prevailed prior to strike access being
granted. | can only fear that as enpl oyers deny stri ke access based on this
decision, tensions on the picket line wll increase and | ead to nore, not
fewer, incidents of violence.

Dated: July 17, 1985

JEROME R WALD E, Menber
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CHAl RPERSON MASSENGALE and MEMBER MECARTHY di ssenting in part:

V¢ dissent fromthe majority's findings that the phasedown of the
enpl oyer's operations was an unl awful |ockout and that it was the
"centerpiece" of a bad faith bargaining strategy. In |abeling the phasedown
as a lockout in violation of Labor Code section 1155.3(a),Y the majority
fashions a requirenent than an enpl oyer naximze its vulnerability to loss in
event of a strike. Properly viewed, the phasedown was a | egitimate action
taken by the enpl oyer both to protect itself against inordi nate economc
| osses resulting froman inability to halt an ongoi ng production cycle and to
naintain the option of using a | ockout once the contract has expired.

As a producer of nushroons, Respondent can be in
production throughout the year. However, production takes place in a

successi on of cycles which nust culmnate in harvest at a

YV Al section references herein are to the Galifornia Labor Code unl ess
ot herw se speci fi ed.
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certain tine or the crop wll be lost. There is no way for Respondent to put
its production on hold in the event of a strike, as is typically done by
enpl oyers in the industrial sector. Nor could Respondent weather a strike by
"stockpiling" its product, as could an industrial enpl oyer who accel erates
producti on and augments inventories as a nmeans of continui ng busi ness during
the strike. Because of the perishability of its product, Respondent’'s only
option was to phase down production if it had any reason to fear a strike.?
Then, if a strike occurred, Respondent could have at |east avoi ded the
unconsci onabl e | osses that result fromhaving invested | arge suns of noney in
production of a crop that nowlies rotting in pai nstakingly prepared soils.
At that point Respondent would be nore or less on an equal footing wth the
I ndustrial producer who, for sone reason, was not able to stockpile, but at
| east had the foresight to nothball or dispose of its work in progress.

The najority contends that section 1155.3(a) prohibits the
precautionary neasure taken by Respondent because that action constitutes a
| ockout, and, when either party seeks to termnate or nodify the existing
col | ective bargaining agreenent, the initiating party is not permtted to
resort to a strike or | ockout during the last 60 days prior to the expiration
of the agreenent. However, the National Labor Rel ations Board (NLRB) has

recogni zed the predi canent that enpl oyers such as Respondent find thensel ves

Z This action is of course sonething that Respondent cannot _
bl'ithely undertake since a slowdown or eventual halt in production entails a
consi derabl e cost in terns of |ost sales.
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in and has held that, under the federal anal ogue of our section 1155.3(a) (29
US C 8§ 158(d)), phasedowns of the type used here are not to be deened
unl awful | ockouts. |In Royal Packing Go. (1972) 198 NLRB 1060, the respondent

enpl oyers operated neat packi ng pl ants whose operations were subject to a

col | ective bargaining agreenent that was due to expire on Cctober 27, 1970.
The respondents feared that a strike mght be called upon expiration of the
contract, and, if that were to occur wth inventories (slaughtered beef) at
their nornal |evel, the respondents woul d sustain serious financial |oss.
Shortly before expiration of the contract, and during negotiations for a new
agreenent, the enpl oyers began | aying off enpl oyees and, by Qctober 27, 1970,
had conpl etel y shut down operations. The board noted that the respondent
enpl oyers had a legitinate right to conpletely shut down their operations as
of the expiration date of the contract and that the only practical way they
could utilize that right was to phase out operations in advance of that date
so that the perishable inventories could be elimnated. In the board s view,
these circunstances necessitated |ayoffs, as first the slaughtering work and
then the processing work were phased out. Thus, the board did not consider
the layoffs to be a | ockout within the neaning of section 8(d)(4), but rather
viewed themas "legitimate economc |layoffs resulting froman unavailability

of work."¥

¥ The majority appears to have sone difficulty in understanding that the
enpl oyer's actions here, as in Royal Packing, were not a | ockout in and of
thensel ves but were rather a set of precautionary neasures designed to
prevent the | oss of inventories and to preserve the option of using an actual
| ockout once the contract had expired.
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(198 NLRB at 1061.) The board concluded its analysis with the
fol | ow ng observati on.

To view this case otherw se, would require Respondents to either
bear the risk of inventory |oss or retain enpl o?/ees on payrol |
status even after the phase out of operations elimnated work
available to them Neither Section 8(d)(4) nor any other
statutory prohibition requires an enpl oyer to choose between such
alternatives as the price for asserting a lawful right to | ock
out enpl oyees during contract negotiations. (ld.)

The enpl oyer here was in the sane situation as that of the

respondents in Royal Packing. Wthout the right to nake significant work

force changes in anticipation of a strike, it could either continue
operations as usual and bear the risk of total crop loss or it coul d keep
payi ng enpl oyees for work that no | onger existed. Contrary to applicable
NLRB precedent, the najority has left the enpl oyer with this Hobson's choi ce.
However, perhaps in recognition of the harshness of its ruling, the najority
has created a snal| safety valve. Lockouts that it deens purely defensive
are no longer to be considered | ockouts and suddenly becone sonet hi ng
different for purposes of section 1155.3(a). This is nothing short of a
revival of the of fensive-defensive distinction that has not been seen since
1965, when, in Anrerican Shipbuilding Co. v. NLRB (1965) 380 U S 30 [58 LRRM

2672], the Suprenme CGourt rejected that distinction in finding | ockouts of any
type to be lawful as long as they are not notivated by an intent to

di scour age uni on nenbership or otherw se discrininate against the union.?

¥ There is no suggestion that the phase-down in this case was so
not i vat ed.
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The majority allows that it mght have found the "lockout” in this
case to be purely defensive (i.e., lawful) if Respondent had had a
"reasonabl e fear of an immnent strike" and if the phasedown had not been in
fact an "economc action designed to apply pressure for contract ual
concessi ons upon the Union during the time period specified in section
1155.3(a)." Wiile setting forth a reasonably detail ed account of the
relationship of the parties extending back to 1975, the ngjority, quite
incredibly, gives little or no weight to two critical factors in an
assessnent of whet her Respondent needed to worry about a strike during the
1981 contract negotiations. Frst, during the negotiations for the 1976-1978
agreenent covering the same unit as that involved herein, the Lhion initiated
a strike which, to use the words of the majority, "entail ed consi derabl e
economc | oss to Respondent.” Second, the Lhion adopted a nuch different
stance in 1981 than it had in previous negotiations. Using the "crop
protection programi or phasedown for the first tine, Respondent successfully
concl uded negotiations for a 1978-1981 agreenent w thout being struck. Going
into the 1981 negotiations for the unit, the parties had thus had a checkered
bar gai ni ng history and, given the hostility that the najority acknow edges
was peculiar to that unit, anything was apt to happen. The Unhion was given
early notice of Respondent's intent to enpl oy the phasedown if necessary, but
this time, unlike the 1978 negotiations when it requested an extension of the
contract in order to obviate the need for a phasedown, the Uhion acted as if
it were not particularly concerned about Respondent's time table for

negotiations. This new attitude began surfaci ng when, after
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initial contact fromRespondent, the Unhion waited for over a nonth before
sending a representative to neet with Respondent. The changed circunst ances
becanme increasingly clear as the Union rejected four separate requests from
Respondent for a thirty-day extension of the contract. Finally, the Uhion
flatly refused Respondent's invitation to discuss inplenentation of the crop
protection program contending that the phasedown was illegal. A this point
Respondent coul d not hel p but have serious msgivings about the Uhion's
intentions, notwthstanding the Union's protestations that it was not
planning to strike. As is so often the case in other contexts, the actions
here spoke | ouder than words. Contrary to the najority's assertion,
Respondent di d i ndeed have reasonabl e grounds to believe that the Uhion was
| ooki ng toward a strike in July of 1981.%

Wth Respondent having a reasonable belief that a strike was
|l oomng and a first-hand know edge of the extraordinary | osses that can be
Incurred when a strike is not preceded by a phasedown, it strains credulity

for the mgjority to say, in effect, that the

¥ The majority speaks of a strike having to be "imminent" before the
enpl oyer can undertake a phasedown during the period specified in section
1155.3(a). This kind of standard leads to instability in |labor relations as
it forces the enpl oyer to guess at what the Board considers a sufficiently
threatening situation. If the enpl oyer guesses wong the result is either a
| oss of investnent or a staggering nakewhol e order.

The majority, quoting the netaphor fromBett's Cadillac-Qds, Inc.
(1951) 96 NLRB 268, recogni zes that "the pedestrian need not wait to be
struck before leaping for the curb,” but finds, using its own words, that
there was an "absence of evidence of an onrushing vehicle [in this case]."
V¢ woul d hope that our colleagues in the ngjority do a better job of |ooking
for traffic when they thensel ves cross a street.
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phasedown woul d not have occurred but for a desire by Respondent to gain
the upper-hand at the bargaining table. Even if the majority is
contendi ng that a phasedown mght have occurred in any event, but that
Respondent used t he phasedown procedure in a manner designed to aid its
bargai ning strategy, the majority would still be wong. A notine did
Respondent nake the continuati on of nornmal operations contingent on the
Lhi on' s acceptance of any substantive contract proposal s. ¢

The only "concessi ons" the enpl oyer sought were in return for
giving up the ability to use a | ockout upon expiration of the contract and
were non-substantive in nature: a thirty-day extension of the contract or a
sixty-day strike notice.” Both of these requests are in concert with the
I ntent behi nd section 1155. 3(a):

The intent of 8§ 8(d)(4) [Federal counterpart of 1155.3(a)]

Is obviously to extend the termof the contract,
reflecting a |l egislative conclusion that the nai ntenance
of nornmalcy in industrial operations is conducive to
the rapid settl enent of disputes.

(NLRB v. Painting and Decorating Gontractors (1974)

500 F.2d 54, 58 [86 LRRVI2914).)
Unfortunately, the Lhion flatly rejected both requests and the enpl oyer was
thus rebuffed inits attenpt to naintain nornal cy. Rather than continue to be
kept on tenterhooks by the Uhion, Respondent then chose the only prudent
course of action it could take: a phasedown of its operations. Those

ci rcunst ances do not,

9 A the tine the phasedown began, there was not yet an econonic proposal
fromthe enpl oyer on the table.

" These requests may not even anount to the demands for nodification or
termnation that are contenpl ated by section 115.3(a) since the enpl oyer was
sinply asking that the contract be extended and there was al ready a no-strike
provision in effect.
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as the mgjority woul d have us bel i eve, bespeak a cyni cal bargai ning strategy
on the part of the enpl oyer.

As further justification for its severe interpretati on of section
1155.3(a), the majority raises the spectre of agricultural enployers using
t he phasedown or crop protection programon a whol esal e basis as a neans of
obtai ning a bargai ning advantage. Agricultural enployers, it is said, wl
shut down to avoi d begi nning a production cycle that enconpasses the
expiration date of the then-existing contract. This prospect has no basis in
reality. For nost agricultural enployers, there are but one or two tines
during the year when their crop can be planted. If the requisite planting
tine is mssed, the enpl oyer is deprived of his source of revenue for all or
nost of the rest of the year. It is absurd to believe that an enpl oyer woul d
choose not to initiate his source of revenue for the sake of obtaining sone
specul ative advantage at the bargaining table. It is true that the enpl oyer
here grows the kind of crop that permts himto start up at any tine during
the year, but that provides no basis for saying that agricul tural enpl oyers
general |y woul d unduly benefit from"a too facile application of the economc
defense.” For all practical purposes, the phasedown defense to a strike woul d
be available to a limted nenber of enployers in alimted set of

circunstances.? Bven then it is no nore significant than the

¥ Mst agricultural enployers cannot avail thensel ves of a

phasedown techni que because they are engaged in production cycles that span
entire seasons. The period of greatest vulnerability to a strike is
general ly confined to the very end of a | engthy

(fn. 8 cont. on p. 52)
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previously nentioned ability of many industrial producers to stockpile
their goods in anticipation of a strike.
Goncl usi on

Section 1155.3(a) in effect adds further requirenents to the duty
to bargain collectively in good faith that is set forth in section 1155. 2(a).
As previously indicated, those requirenents include a proscription agai nst
the use of a | ockout or strike during the |ast 60 days of an existing
col | ective bargaining unit by the party seeking to termnate or nodify that
agreenent. Were, as here, the enployer is not shown to have been notivat ed
by an intent to di scourage uni on nenbershi p or otherw se di scri mnate agai nst
the union and can denonstrate that a w nding down of operations was necessary
to avoid a loss of crops in the event of a strike, the layoffs that result
fromthe w ndi ng down of operations shoul d not be construed as being in
violation of section 1155. 3(a).

(Anerican Shipbuil ding, supra; Royal Packing, supra.)

(fn. 8 cont.)

season, when the crop i s being harvested or is about to be harvested. Here,
by contrast, the enployer is vulnerable to a strike throughout its short and
over | appi ng production cycles, but does have the ability to prepare itself
for that eventuality by phasing down its operations. In finding the exercise
of Respondent's phasedown ability to be unlawful during the 60 days prior to
expiration of an existing contract, the najority has indeed pl aced enpl oyers
| i ke Respondent in an untenabl e situation. By acting they becone subject to
substantial makewhol e liability. By not acting they set thensel ves up for
inordinate crop | osses. The majority cannot convince us that section 1155.3
was i ntended to have such a result.

9 Under the hol ding of Royal Packing, supra, this standard is
not predicated on the existence of any belief that a strike is likely to
occur. It need only be shown that the w nding down of operations is
necessary for the preservation of the |ockout option

(fn. 9 cont. on p. 53)
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S nce Respondent's phase down of operations was a | awful econom c
| ayof f, and not a | ockout w thin the neaning of section 1155.3(a), it carries
no bad faith bargaining inplications. Therefore, it can hardly be deened "a
| ockout which is the centerpi ece of an overall strategy of bad faith
bargaining," a finding that is central to the magjority's determnation that
Respondent was engaged in surface bargaining. 2 In the absence of such a
finding, the totality of circunstances do not reflect a failure by Respondent
to bargain collectively in good faith wth the UFW

V¢ would find no violation of the Act in either Respondent's
phase down procedure or its bargai ni ng conduct.

Cated: July 17, 1985

JYRL JAMES MASSENGALE, Chai r per son
JGN P. MCARTHY, Menber

(fn. 9 cont.)

(i.e., alockout could not be used until there are no | onger perishabl e
products on hand). A reasonable belief inthe immnency of a strike is a
condition that has been erroneously injected by the najori tg. Nonet hel ess,
even if such a condition were part of the standard, it has been net by the
Respondent in this case.

Wy note that the najority engages in a type of reasoning that assunes the
concl usi on when they use the "lockout" to find "an overal |l strategy of bad
fai th bargai ning" and then proceed to use that finding as evidence that the
"lockout" itself is a formof bad faith bargai ni ng.

Faulty | ogic al so seens to have been enpl oyed when the najority inplies
t hat Respondent shoul d have nodified its position in response to the Lhion's
"maj or concession” on the duration issue 1n late Novenber. Wat nmay have
seened najor to the Lhion fromits perspective may not have been sufficient
to provi de Respondent with the degree of stabi Iit% that it sought. It is
thus erroneous to infer bad faith fromthe fact that Respondent continued to
regard duration as the maj or issue after the Lhion nade sone novenent toward
Respondent' s position on that issue.

53.
11 AARB No. 17



NOTlI CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the knard Regional Ofice of
the Agricultural Labor Relations Board (Board) by the United Farm VWrkers of
Anerica, AFL-AO( , the certified bargaining representative of our

enpl oyees, the General (ounsel of the Board issued a conplaint which all eged
that we, Vst Foods, Inc., had violated the law After a hearing at which
each side had an opportunity to present evidence, the Board found that we
did violate the | aw by I ocking out our agricultural enployees, failing to
provide rel evant infornation requested by the UFWfor the purpose of
conducti ng negoti ations, by changi ng wage rates and ot her terns and

condi tions of enpl oynent, I ncluding the granting of benefits (such as
transportation) to striker replacenents, wthout first negotiating with the
UFW and by bargaining in bad faith wth the UFWabout the terns and

condi tions of enpl oynent of our workers.

The Board has told us to post and publish this Notice. Ve wll do what
the Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act (Act)
S ﬁ |l aw that gives you and all other farmworkers in California these
rights:

1. To organi ze your sel ves;
2. To form join, or help unions;
3. Tovotein a secret ballot election to decide whether you want a
uni on to represent you;
4. To bargain wth your enpl oyer about your wages and wor ki ng conditions

through a uni on chosen by a majority of the enpl oyees and certified
by the Board,;

5. Todact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.
Because it is true that you have these rights, we promse that:

VE WLL NOT | ockout our agricultural enpl oyees during the 60-day cooling of f
period prior to expiration of a contract.

VE WLL NOTr fail or refuse to bargain in good faith wth the UFWabout the
terns and conditions of enpl oynment of our workers.

VEE WLL NOI nake any changes in your wages, hours or conditions of
enpl oynent w thout negotiating wth the UFW

VEE WLL NOT refuse to provide the UFWw th the information it needs to
bargai n on your behal f over working conditions.

VE WLL neet with your authorized representatives fromthe UFW

at their request, for the purpose of reaching a contract covering
your wages, hours and conditions of enpl oynent.

11 ARB No. 17



VE WLL nake whol e all of our enpl oyees who suffered any economc | osses as
aresult of our failure and refusal to bargain in good faith wth the UFW
and of the inplenentation of a crop protection program and of the

di sconti nuance of the four-hour m ni numguarant ee.

DATED VEEST FOODS, | NC

By:

Representati ve Title

| f you have any questions about your ri ﬂhts as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. Cne office is |located at 528 South A Street, knard, California
93030. The tel ephone nunber is (805) 486-4775.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE

11 ARB No. 17



CASE SUMVARY

VEEST FOODS, | NC 11 ALRB No. 17

UFW Case Nbs. 82-CE 15- X
et. al.

AL DEQ S AN

The ALJ concl uded that Respondent viol ated section 1153(e) and (a) of the Act
by inplenenting its crop protection program (lockout) and by failing and
refusing to bargain in good faith with the enpl oyees’ certified bargaini ng
representative, the Lhited FarmWrkers of Anerica, AFL-AQO (URW. In
addition, the ALJ found that Respondent violated section 1153(e) and (a) of
the Act by: failing to tinely provide accurate and conpl ete infornati on upon
request of the UFW altering the wage rates of nai nt enance enpl oyees John
Lopez and Franci sco Sandoval ; increasing the wage rate of the case crewin
May 1979; naking changes in the wage/fringe benefit schedul e of the sweepers
bet ween January 1981 and Novenber 1981; discontinuing an established four-
hour m ni num pay schedul e to enpl oyees who were called to work but given | ess
than four hours of work; unilaterally "subcontracting" its nushroom packi ng
operation by inporting nushroons fromthe East Coast to be packed in Venture;
and by unilaterally providing strike repl acenent workers wth tenporary
housing facilities and free transportation. In addition, the ALJ found that
Respondent unilaterally increased and decreased the incentive-crew wage rates
on Decenber 18, 198], in violation of section 1153(e) as well as 1153(c).
Fnally, the ALJ found that Respondent unlawful |y denied strike access to the
1u:\N1531(‘rS)m February 1, 1982, to March 12, 1982, in violation of section

a).

BOARD DEA S ON

The Board affirned the ALJ's Decision as to all of the unilateral violations
except for the inportation of nushroons fromthe East Goast. On this issue
the Board reasoned that no subcontracting had occurred si nce Respondent's
action actual |y provided nore work instead of decreasing the work avail abl e.
The Board al so found that the practice did not have a significant detrinental
i mpact on the bargaining unit so as to require negotiation with the UFW

O the | ockout issue, the najority affirmed the ALJ's anal ysis and
conclusions. In addition, the ngority found that an anal ysis and
application of section 1155.3(a) was necessary since Respondent instituted
the lockout within the 60-day period preceding expiration of the parties'
then-current collective bargaining agreenent. The ngjority's anal ysis | ead
to the conclusion that section 1155.3(a) was intended to relieve the parties
fromthe economc pressure of a strike or lockout in relation to a subject of
negotiation. Further, the naj orit?/ found that the | ockout was the

cent er pi ece of Respondent's overal



strategy of bad faith bargaining. The najority al so rejected Respondent's
contention that the | ockout was defensive in nature after finding that
Respondent did not harbor a reasonabl e fear that the UAWwoul d call a strike.
Thus this case is distinguishable fromN.RB cases where respondents | ockout
out enpl oyees based on a reasonabl e belief that a strike woul d occur and t hat
they woul d suffer severe economc |losses if it did occur. The majority

concl uded that Respondent had no reasonabl e fear of an immnent strike, that
the | ockout constituted economc action designed to apply pressure for
contractual concessions upon the union during the tine period specified in

section 1155.3(a), and thus that the | ockout was prohi bited by that section
and was unl awf ul .

The Board najority fully adopted the ALJ's anal ysis and concl usi ons regardi ng
the allegation that Respondent failed and refused to bargain in good faith
wth the UFWin violation of section 1153(e) and (a). The najority al so
agreed wth the ALJ that the parties were not at inpasse when Respondent
unilaterally inpl emented a wage increase in Decenber 1981.

The maj ority concl uded t hat ResPondent vi ol ated section 1153(e) and (a) by
unilaterally instituting special services and benefits to striker

repl acenments wthout first giving the Uhion notice and an OEportunity to
bargai n on the subject. Respondent's actions resulted in changes from
previously existing working conditions and, absent a show ng of energency or
ot her exi gent circunstances, Respondent was obligated to notify and bargai n
wth the Union before inpl ementing such changes.

Finally, the najority concluded that Respondent had not violated the Act by
temporarily refusing to allowthe UAWto take strike access. The najority
reasoned that picket-line violence has an intimdating effect on repl acenment
workers. It concluded that Respondent’'s denial of strike access in response
to serious picket-line msconduct directed at nonstriki ng enpl oyees was not
unlawful . The majority overrul ed the Board s previous strike access

Deci sion, Bruce Church, Inc. (1981) 7 ALRB No. 20, to the extent that it
requi red a show ng that acts of violence nust be directly attributable to the
taki ng of access before such access coul d be deni ed.

MEMBER HENNLNG  Goncurring and D ssenting

Menber Henning concurred with the majority decision in all respects except
regarding strike access. Menber Henning criticizes the najority' s decision
to renove the nexus requi renent between pi cket-line violence and strike
access, noting that this had been rejected by the Board previously. In
addition, he points out that while the najority purportedly will require the
incidents of violence to be attributable to the union before an enpl oyer is
justified in denying strike access, the majority has hot applied that
requirement to the facts herein.

11 ARB No. 17



Menber Henning al so cormented on the dissenting and concurring opini on of
Menbers MCarthy and Massengal e.

MEMBER VALD E, Goncurring and D ssenting

Menber V@l die concurred inthe najority's decision in all respects, but
dissented on the issue of strike access. Menber VWl die stated that the
majority's decision delivers a serious blowto the right of farmworkers to
exercise their free choice in selecting a bargai ning representative as
farmnorkers will be deni ed access to facts and i nfornation whi ch woul d have
enabl ed themto reviewtheir options concerning union representation.

MEMBER MOCARTHY AND CHAl RPERSON MASSENGALE, Dissenting in Part

Menbers MCarthy and Chai rperson Massengal e di ssented fromthe majority's
concl usion that Respondent’s | ockout was unlawful and that it engaged I n bad
faith bargaining. Initially, the dissent disagrees with the mayjority's
characterization of Respondent's action as a lockout. Instead, it finds the
phasedown of operations to be a legitimate economc action taken by
Respondent to protect itself against the possibility of a loss of crops in
the event of a strike. Further, as Respondent was not notivated b% an i ntent
to di scourage uni on nenbership or otherw se di scri mnate agai nst the union,
its phasedown of operations does not fall within the proscription of section
1155. 3(a) agai nst the use of a | ockout or strike during the |ast 60 days of
an existing coll ective bargaining agreenent. In addition, the dissent

concl udes that Respondent | ndeed harbored a reasonabl e fear that a strike was
immnent. This fear was premsed on the Lhion's failure to accept
Respondent' s proposal s for a contract extension or strike notice. F nding
the | ockout was not unlawful, the dissent al so concludes that the totali tK of
circunst ances do not support a finding of failure to bargain in good faith.

* * %

This Case Sunmary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * %
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STATEMENT GF THE CASE

STUART A VN Admnistrative Law judge: This case was heard by ne
over thirty-four hearing dates between January 18, 1982 and April 6, 1982.
By order of the Agricultural Labor Relations Board’ of June 11, 1982, an
addi ti onal hearing session was held on 16 June 1982 for the limted purpose
of receiving evidence regarding the off-the-record/on-the-record nature of
several negotiation sessions.

A Conpl ai nt based on three charges (81-CE 15-0X 81- (& 15-1- X,
and 81-CE20-OX) filed by the Lhited Farm Wrkers of Anerica, AFL-A O
(hereafter the "UAFW or "union") and served respectively on the Respondent on
7/ 24/ 81, 8/4/81, and 9/30/81, issued on 16 Qctober 1981 (GX 1-D).?
Respondent answered said Conpl aint on 28 (ctober 1981. (GCX 1-F.)  Pursuant
to section 20244 of the Board s regul ations, a First Arended Gonsol i dat ed
Gonpl ai nt i ncl udi ng charge 81-CE22-OX (filed and served on Respondent on
Novenber 2, 1981} issued on 13 Novenber 1981 (QGCX 1-1). Respondent answered
sane on 25 Novenber 1981 (Q2X 1-L). A Second Anrended Gonsol i dated Gonpl ai nt
based on the sane charges issued 13 Novenber 1981 and was answered by
Respondent on 5 Decenber 1981 (Q&X 1-K 1-M. Follow ng the 6 January 1982
pre-hearing conference, a Third Anended Consol i dated Conpl ai nt based on

i dentical charges issued on

1. Hereinafter "Board" or "ALRB'.

2. References to exhibits shall be as follows: "GX' (General
Qounsel Exhibits); "RX' (Respondent Exhibits); and "RX' (Joint Exhibits).



12 January 1982. Thereafter, charges relating to this Third Arended
Qonsol i dated Conpl aint (82-C&3-0OX and 82-C&4-OX) were filed (X 1-V, 1-W
and served upon Respondent on 15 January 1982. (Charges 82-CE6- (X, 82- (k& 8-
X and 82-CE9-X were filed and served on Respondent on 26 January 1982
(X 1-DD 1-EE 1-FF). arge nunber 82-CE10-X was filed and served 27
January 1982 (QCX 1-G3; charge nunber 82-CE-11-OX was filed and served 28
January 1982 (G&X 1-HH). General (ounsel's Mtion to Arend Third Arended
Gonsol i dated Gonpl ai nt i ncorporating these |ater charges—+.e. its Fourth
Amrended Gonpl ai nt—was granted at the status conference of 5 February 1981
(A&X 1-3J). nharge nunber 81-CE 12-OX was filed and served on Respondent on
4 February 1982 (QCX 1-LL) and was incorporated i nto General Gounsel's Mtion
to Anend the Fourth Anended Consolidated Conplaint--i.e., the Fifth Anended
Gonpl ai nt dated 16 February 1982 (GCX 1-M). At the close of its case on 15
March 1982, General (ounsel noved to anend the F fth Arended Conpl ai nt—a
S xth Anended Conpl aint to conformthe pl eadi ngs to the proof presented (GCX
1-NN . ¥

The S xth Arended Conpl aint al l eges that the Respondent coomtted
various violations of the Agricultural Labor Relations Act (hereafter
referred to as the "Act").

The General (Qounsel, Respondent, and Charging Party

3. Because Respondent was afforded anpl e ti ne—rom 22 Januar)/
through 17 February 1982 to "nmeet and confer” wth General Counsel and/or
prepare its defense regarding the additional surface bargaining i ssues and
alleged unilateral changes, | denied Respondent's notion to strike the third
anmended conpl aint, which ruling was affirned by order of the Executive
Secretary dated 26 January 1982. (See discussion, infra.)



(Intervenor) were represented at the hearing and were given a full
opportunity to participate in the proceedings. Al filed briefs after the
close of the hearing. Based on the entire record, including ny observations
of the deneanor of the w tnesses, and after consideration of the argunents
and briefs submtted by the parties, | make the foll ow ng:

H NO NGS5

. Jurisdiction

Respondent Wést Foods, Inc., is engaged in agricultural operations—
specifically the grow ng and harvesting of rmushroons in Ventura, California,
as was admtted by Respondent. Accordingly, | find that Repondent is an
agricultural enpl oyer wthin the neaning of section 1140.4(c) of the Act.

| further find that the UFWis a | abor organization within the
neani ng of section 1140.4(f) of the Act, as was al so admtted by the
Respondent .

1. The Alleged Uhfair Labor Practices

The S xth Arended Consol i dated Conpl ai nt charges Respondent wth
violations of sections 1153(a), (c), (e) and 1155.3(a)(4) of the Act by its
uni lateral inplenentation of a reduction in operations on July 15, 1981-an
illegal "lockout"--of bargaining unit enpl oyees, resulting in discrimnatory
denotions, transfers to nore onerous work, layoffs, and reductions in work
hours. Respondent is further charged wth violation of section 1153(a), (c),
and (e) by its direct witten comunications to bargaining unit enpl oyees on
15 July, 21 August, 14 Cctober, 15 ctober, 22 Gt ober,



19 Novenber, 20 Novenber, 2 Decenber, and 18 Decenber 1981-whi ch al | egedl y
constituted attenpts to bypass, and undermne the UFWas t he excl usi ve

col I ecti ve bargai ning representative of Respondent's bargai ning unit

enpl oyees; by its unilateral transferral of bargaining unit work to non-
bar gai ni ng nmenbers on or about 19 Novenber 1981; and by various unil ateral
changes in wages, hours, and working conditions of the bargai ning unit

enpl oyees, commencing in Qctober 1979. Finally, Respondent is charged with
violations of section 1153(a) and (e) by its bad faith bargaining at the
bar gai ni ng tabl e, commencing i n March 1981; by its regressive bargai ni ng
proposal of 13 January 1982; by its denial of/or frustration of attenpts by
the UFWto take reasonabl e post-strike access begi nning on 1 Decenber 1981,
by its solicitation of replacenent workers without first informng the latter
that the UPWwas on strike at Respondent's plant; and by various threateni ng
statenents nade by various agents and/ or supervisory personnel to the effect
that Respondent woul d cl ose down if the UFWdid not sign a collective
bar gai ni ng agr eenent .

The Respondent denies that it violated the Act in any respect.
Specifically, Respondent contends that its "Qop Protection Program
constituted a reasonable (and |l awful) neans by which to protect itself from
the harnful consequences of a potential strike. It further contends that its
communi cati ons to enpl oyees were protected by Respondent’'s right to free
expression;, that the alleged changes instituted either did not occur, were
not unilateral, were tacitly approved by the union's failure to act (e.g.,

the "wai ver" defense); or shoul d have been arbitrated as



contractual violations. |Its post-hearing conduct was justified follow ng
i npasse at the bargaining table, and there was no denial of access contrary
tothe Act. Fnally, Respondent contends that it bargained in good faith
t hroughout the negotiations, and that it was the union that had engaged in
surface bargai ning both at the commencenent thereof and at crucial points

t hroughout the pendency of the negotiations.

[11. Mtions

A Admnistrati ve Ml f easance

Respondent has requested that | reconsider its notion to dismss the
conpl aint for admnistrative nal feasance whi ch noti on was denied at the
hearing. | have reviewed the parties' positions in this regard, and decline
toreverse ny earlier ruling for the reasons aforecited--to wt, under
National Labor Rel ations Board precedent, defenses based on agency m sconduct
during investigation have been stricken as not naterial or relevant to the
case. See lllinois Hectric Porcel ain Gonpany (1941) 31 NLRB 101 [8 LRRM
127]; U S Tool and Qutter Conpany (1964) 148 NLRB 20 [56 LRRM 1493] and
Kel | ow Brown Printing Gonpany (1953) 105 NLRB 28 [32 LRRM 1263]. Further, any

prej udi ce to Respondent by the filing of the Third Arended Gonpl ai nt has been
cured by the Executive Secretary's order allow ng Respondent an additi onal
four-plus weeks to prepare its case and meet and confer with the Regi onal
Drector.

B. Deferral

Respondent has contended that several of the issues involving

all eged unilateral changes, as well as the inplenentation



of the crop protection program (|l ockout) shoul d nore properly have been
deferred to arbitration. On this basis it noved to dismss various portions
of the conplaint at the first prehearing on 6 January 1982, and has rai sed
the "deferral " argunent as a defense to various of the charges litigated. |
denied this notion (and thereby reject this proffered defense) on the
fol | ow ng basi s:

The National Labor Relations Board enunci ated various principals for
prearbitral deferral in Gollyer Insulated Wre (1971) 192 NLRB 837 [ 77 LRRU

1931]. Deferral to existing grievance-abritration procedures woul d be
appropriate where (1) the dispute arose "wthin the confines of along and
productive col | ective bargai ning rel ationship" and there was no cl ai mof
"enmty by the enpl oyer to the enpl oyees' exercise of protected rights"; (2)
"respondent has asserted its willingness to resort to arbitration; (3) "the
contract lies at the center of the dispute". See Mrris, The Devel opi ng Labor
Law, Qunul ative Suppl enent, 1971-75, pp. 2-71-272.

In 1977 the NLRB contracted the scope of Gollyer in General Anerican
Transportation Gorp. (1977) 228 NLRB No. 102 [94 LRRM 1483], and Roy
Robi nson, Inc., d/b/a Roy Robi nson Chevrol et (1977) 228 NLRB Nb. 103 [94 LRRM

1474]. In recent decisions, the Board has not deferred where the enpl oyer
dealt directly wth enpl oyees over changes in starting tinmes (Texaco, |nc.
(1977) 233 NLRB No. 43 [96 LRRM 1534]); or where the enpl oyer refused to pay

wage i ncreases and holiday benefits provided for any | abor contract
(Fairfield Nursing Home (1977) 228 NLRB No. 165 [96 LRRM 1180]). And the

expiration of the contract has been found to be a factor precluding deferral.



(Mei | man Food, Industries, Inc. (1978) 234 NLRB No. 94 [97 LRRM 1372].).

In the instant case, the parties' relationship was neither |engthy
nor stable. See discussion infra. Wile Respondent has indicated sone
wllingness to resort to arbitration, the contract has | ong since expired,
and indeed had terminated prior to several of the alleged unilateral actions
taken by Respondent, e.g., discontinuance of the four hour m ni num (st andby
time), and inportation of East Coast grown nushroons. Nor is it entirely
clear that the real underlying dispute -- the inplenentation of the crop
protection programon 15 July 1981 -- rests entirely on interpretation of the
col l ective bargaining contract. Wile it is true that the "no strike-no
| ockout™ provisions in the contract inpact upon the ultinmate resol ution of
the legality of this action (see discussion, infra), the ultinmate question is
whet her or not Respondent’'s conduct is violative of sections 1153(a), (c),
(e) and 1155.3(a)(4) of the Act, which is, of course, nore appropriately
determned in this forumthan in arbitration. A the first prehearing, |
t hus deni ed Respondent's notion to dismss, and reiterate this concl usi on
wth respect to the deferral defense raised by Respondent to the various
charges of alleged unilateral conduct as well as inplenentation of the crop

protecti on program

V. Background
Vst Foods, Inc., a division of Castle and (Gooke, Inc., is a
corporation which consists of three nushroomfarns |ocated in Ventura

(Respondent), CGalifornia, Soquel, California, and Sal em



QO egon. ¥ Respondent produces and packs only nushroons. |Its

operations are year round, full tinme and nonseasonal. At full production,
Respondent enpl oys approxi natel y 350 persons, only one of whomis part-tine.

The grow ng of nushroons is prinmarily done in w ndow ess houses, as
the nushroons are extrenely sensitive to humdity and tenperature, and it is
easier to control the environment wthout sunlight. Steamheat and air
conditioning provide control over the environment in the grow ng houses.

Wthin the houses, nushroons are grown in beds. The beds are
arranged in sets of eight vertical levels wth two sets per grow ng room
The beds are usually about eight to ten inches deep, four to six wde, and
about 100 feet in length. The beds are filled wth eight to ten i nches of
speci al | y prepared conpost before the nushroom spawns® can be pl ant ed.

The grow ng of nushroons is done in stages:

Phase 1, Preparation of Gonpost:

Gonpost —+he grow ng nedi umfor the nushroons—+s a mxture of horse
nmanure and/ or straw, grain residues and water. During the two to three weeks
that the conpost is being prepared, it nust be turned and watered enough
tinmes to insure proper mxing. This work is done by conpost operators who

are hourly paid nenbers of the

4. The information regarding the conpany operations is derived from
a stipulation introduced by the parties (see RT., Vol IV, pp. 114-118).

5. Spawn is a grain that has been denatured by
sterilization and i nnocul ated w th the rmushroom spor e.



bar gai ning unit.

Phase 2, Filling Roons w th Conpost:

The houses are then filled wth the prepared conpost. This work is
done by the fill crewwhich is paid on a per roomincentive basis wth
assi stance fromd ass A equi prent operators. After the beds have been filled
wth the conpost, the house is closed up wth little ventilation, the
tenperature is allowed to rise (as a result of the heat generated by the
conpost, assisted wth live stean) until it reaches 140 degrees Fahrenheit.
Nornal |y, this process takes eight to twel ve days, and i s necessary to
control harnful fungi, insects, and nenatodes, as well as help assure a
consi stently high yield.

Phase 3, Spawni ng:

The house is ventilated after pasteurization to bring the
tenperature down to 75 degrees Fahrenheit—suitable for planting grains of
spawn. The spawning i s done by the spawn crew which is paid on a per room
i ncentive basi s.

Phase 4, GCasing:

Two weeks after planting, the spawn has spread |ike thread
t hroughout the conpost. The conpost is then covered wth about one inch of
pasteurized soil. The soil is prepared by the soil preparation crew which
consi sts of one "A' and one "B' equi pnent operator, paid on a per room
I ncentive basis. The casing operation itself—eovering the conpost with the
prepared soi |l +s done by the case creww th the assi stance of an hourly paid

equi pnent operator. The case crewis paid on a per roomincentive basis.

-10-



Phase 5, R cking:

Approxi matel y three weeks after casing, the first nushroons wll
appear on the surface of the beds. A this tine, the grow ng room
tenperature is about 60 degrees fahrenheit. The nushroons appear in flushes
(breaks) at intervals of about one week. Harvesting of the cropis a
cont i nuous operation perforned by the nushroom pi ckers who are paid on a
piece rate basis. Mishroons wll continue to devel op fromfour to five weeks
at which tine they have used up all nutrition in the conpost.

Phase 6, Dunpi ng;

The conpost is dunped fromthe beds by the dunp crewe. This crewis
paid on a per roomincentive basis. The roomis again pasteurized while it
is enpty. The process is then repeat ed.

Post - pi cki ng operations: The nushroons whi ch are pi cked by the
pi ckers are placed in pi cking baskets which are left in the picking roons.
The product pick-up crew (paid hourly) collects the baskets of picked
nushroons and renoves themfromthe roons. The pi cked baskets of nushroons
are transported to the packi ng shed; the nushroons are placed in cold
storage, sorted, graded and packed for shipping. The packi ng shed workers
are al so hourly enpl oyees. The gob crew collects the baskets with the
nmushroom st ubs frominside the roons and | oads themon a truck for renoval.

In addition to the above processes, the fol |l ow ng support
operations are enpl oyed at the Ventura farm

D sease control crew or "bubble" crewis an hourly paid crew which
renoves di seased nushroons fromgrow ng beds, isol ates di seased portions of

beds, and di sinfects beds as well as renoves
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trash fromgrow ng houses. Irrigation crew nenbers water the nushroom beds

t hroughout the grow ng period and are paid on an hourly basis. Chem cal
applicators and spray truck drivers apply pesticides to grow ng beds and to
grow ng houses and are paid on a daily incentive basis. Mtor pool enpl oyees
nai ntai n and servi ce conpany vehi cl es and equi pnent (hourly work). Boiler
tenders naintain and tend boil ers whi ch produce steamfor cleaning and
sterilizing the grow ng houses (hourly work). M ant nai ntenance crew nenbers
performconstruction, repair, and other general mai ntenance at the farm
(hourly workers). Area mai ntenance crew nenbers do general nai ntenance
around the farm including cleaning streets, digging ditches, and ot her

out side work (hourly work). dean-up crews clean up grow ng houses after the
pi ckers have harvested the nushroons, including sweepi ng and hosi ng down
roons (hourly workers). Laboratory enpl oyees performvarious |ab work, but
are non-bargai ning unit enpl oyees. Truckers performover-the-road haul i ng
operations, and are al so non-bargai ning unit enpl oyees. Qew | eaders are
paid on an hourly or incentive per roombasis dependi ng upon which crewis

i nvol ved. These bargai ning unit enpl oyees recei ve hi gher pay than crew

menbers, but are not supervisors.?

The entire production cycle -- fromfornati on of conpost to dunpi ng

of conpost fromthe grow ng house -- is approximately 100 days. n any gi ven

n Z/

day, various "lines"~ would be in different

6. Unless otherwise indicated, all identified categories
are nenbers of the bargaining unit represented by the UFW

7. Goups of nushroom houses.
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phases of the cycle -- so that nushroom production was conti nuous t hr oughout
t he year.

nh or about 4 Decenber 1975 the UFWwas certified by the ALRB as the
col | ective bargaining representati ve of Respondent's agricul tural enpl oyees.
S nce the certification, Respondent and Charging Party have entered into two
consecut i ve col | ective bargai ning agreenents -- one in effect from6
Sept enber 1976 to 6 Septenber 1978 and the second from6 Septenber 1978 to 6
Septenber 1981. The history of the 1976 and 1978 negotiations, and to a
| esser extent the 1977 and 1979 Soquel negoti ations inpacted upon the 1981
bargai ning at Ventura, which was the focal point of this litigation. As the
"l ockout" allegation is inextricably linked with the negotiations, | shall
di scuss those issues first, and then turn to the away-fromthe-tabl e conduct

(e.g., alleged unilateral changes, and post-strike issues).

V. The Qop Protection A an (Lockout) and the Bargai ni ng

A F ndings of Fact

1. Background to the 1981 Ventura Negoti ati ons

a. Previous Negotiations

The 1976 Ventura negotiations were highlighted by a one-week strike
inlate August-early Septenber after sone 20 negotiation sessions. The
Respondent was at full production at the tine and efforts to recruit
vol unteers to keep the operation viabl e were unsuccessful. Mishroons went
unpi cked for eight days, thus becomng flat and sporul ating. D sease-causing
fungi grew anong the nushroons causing an atrocious sight and snell to sone
30 to 40
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di seased nmushroom houses (approxi matel y 300 nushr oom beds) over 250, 000
square feet.

Wen the strike concl uded upon the negotiation of a contract, the
returni ng workers raked the production houses, and di sposed of the di seased
material in sealed plastic bags. Sone 200 tons of waste product nmaterial was
carried anay during the two-to-five day period foll ow ng the signing of the
contract. Goncurrent wth this phase of the cl eanup, the two-week conpost
manuf act uri ng operati on recommenced. The next phase was to unl oad the
nushr oom houses (physically renoving the "spent conpost” fromthe houses)-- a
physi cal |y tedious task which took an eight to ten nenber crew approxi nately
six hours per house. As Respondent was |limted by equi pnent availability
(the nunber of conveyors, dunp trucks, etc.), no nore than one to two houses
coul d be unl oaded per day.

Several weeks into the unl oadi ng operation, nenbers of the unl oadi ng
crew devel oped bl oody noses, irritated throats, blisters around the eyes,
pus-filled scabs on the neck and hands, and other nal adi es¥ arising fromthe
workers' exposure to either the product or spent conpost unattended during
the strike. There was recontamnation of sone of the original houses filled
after the strike, and production at the farmhovered around 25%for sone

seven

8. According to Respondent's expert Ixr. Leon R Kneebone, the
di sease probl ens were to be expected "because unattended nmushr oom houses are
overcone by six or so pests (flies, mtes, nematodes, etc.) whi ch cause
allergic responses in workers; sonme 30 fungi, conpetitors and pat hogens whi ch
are insidious and cause allergic responses and reduce the farmto a state of
poor sanitation.” (RX 7).
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nonths follow ng the strike. The conpany suffered an estinated financial
loss of $750,000. (RT., Vol. XXV, p. 114, 11. 22-29.)

In the 1977 Soquel negotiations, the parties reached
agreenent on a contract wthout strike by the union or crop protection
program by the conpany.

In 1978 (Ventura), the conpany deci ded to approach the union at the
national |evel well in advance of the contract deadline date to i nformthem
of the "sorry state" of the nushroom busi ness, the contenpl ated expansi on at
the Ventura farmand the necessity of a phase down to avoid the exposure of a
full crop on 6 Septenber 1978. Conpany negoti ator George Horne, farm nanager
Tony Ashe, vice president of production (nmushroomdivision) Bill Chal kl ey,
executive vice president of the nushroomdivision Charlie Mimow, and DO ck
Lowe of personnel met with UPWpresident Gesar Chavez and Gl bert Padilla at
the union's La Paz headquarters. Horne notified Chavez that Respondent woul d
have to consider alternatives such as a phase down of the crop -- to wt, the
"crop protection programi —if no early settlenent was obtai nable. Wen the
uni on request ed extendi ng the contract, the conpany resisted, stating that
there was "anpl e tine to reach an agreenent by the contract expiration date".
(Q&X 125.) The negotiati ons conmenced in md-July, and foll ow ng sone 12
neetings and nunerous phone calls between the negotiators, crop protection
was inplenented on 18 August. (RX 4.) A settlenment of the contract was
reached on 24 August. During the six-day interimperiod, the conpany ceased

maki ng conpost of the pre-wet slab? --

9. Acenent area where raw conpost is placed and wet down.
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the first stage of the mushroomprocess. No unfair |abor practice charge or
grievance was filed by the UFW as no job | osses (layoffs, changes in job
classification, or reduced hours) were caused by the program

In 1979, the UFWSoquel contract was due to expire on 2 April 1979
(&X 77). In February 1979, the Respondent negotiating team (Msrs. Horne,
Kahl, Mimow, and Chal kl ey) net to discuss its goals for the upcom ng
sessions: They wanted to neet early wth the UPNW—preferably at uni on
headquarters in La Paz —to achieve an early resol ution of the contract and
thus avoid inpl enentation of a crop protection program (R T., Vol 11l, p.
104, 11. 9-16.) Negotiations comenced in early March and the conpany
indicated that a crop protection programwoul d be necessary if a contract
were not reached by a certain (early) tinme. O March 15, 1979, approxi nately
two weeks prior to the expiration of the contract, the union agreed to a two-

week extension. Final agreenent was reached on 30 March

-- the date crop
protection was to have begun. As no phase down was inpl enented, the union
did not file any grievances or unfair |abor practice charges regarding the
imnent "lockout". (RT., Vol. XV, p. 45.)

The 1982 Soquel negotiations were settled on 30 March 1982 w t hout
incident. No strike occurred; no phase down was i npl enent ed.

b. Relationship Probl ens (Ventura)

Personnel fromthe UFWI egal departnment described the west

10. There was no strike during these negoti ations
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Foods Ventura- UFWcontractual relationship difficulties as the "worst in the
Sate". (RT., Wol. X, p. 44, 11. 18-23)-specifying problens in arbitration
and conpl i ance, including nore (grievance) activity wth Vst Foods Ventura
then with the entire vegetable industry conbined (RT., Vol X, p. 45, 11
11-27). In contrast, the UFWVest Foods Soquel rel ationship had been
relatively tranquil .

Lhion representative (and assi stant negotiator) Karl Lawson
detail ed various occasi ons on whi ch the UFWper cei ved the conpany to have
undermned the grievance and arbitration process including failure on the
part of supervisors to respond to stewards at the first step of the grievance
process (QACX 100, 105; RT., Vol. X1, pp. 67-68); failure of Respondent to
respond in witing to second step grievances as required by Article 5 of the
contract (GQX 98, 145 RT., Vol. X, pp. 68-69, 84-90); delays in
respondi ng to grievances follow ng second step neetings (RT., Vol. X1, pp
69-85), failure of the conpany to provi de supporting wtnesses and evi dence
at the second step neeting (QX 92, 100, RT., Vol. X1, pp. 69, 79-84, 90-
95); failure to provide a representative at the second step wth authority to
resol ve the grievances (G&X 101, RT., Vol. X, pp. 95-96A). The union
percei ved the hiring hall provisions of the contract to be subverted on
occasi ons when Respondent hired on its own, or unilaterally inposed job
requi renents not part of the contract (GCX 106, 108, 109, 110, 111, 112, 113,
138; RT., Vol. X, pp. 24, 25, 31-34, 36-47). Lawson also alluded to
al | eged enpl oyer obstruction of the seniority provision by the latter's
failure to post for higher rated jobs, failure to notify of |ayoffs, and/ or

failure to provide seniority
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lists on a periodic basis (RT., Wol. XI, pp. 57-61, 63-65).

The conpany, on the other hand, perceived the union as having a
history of staging strikes and work stoppages at Respondent's farns since
1978 (see Respondent Brief p. 274). It referred to two work stoppages in
1977, and several grievance matters invol ving work stoppages that were
resolved in 1978. Wiile the enpl oyer, of course, did not share the union's
view that the conpany was the principal source of the problem all were in
agreenent that the brief contractual relationship had been a difficult one
fromthe outset.

c. Aleged Threats and | mminency of Strike ¥

The nutual distrust between the two parties was graphically
denonstrated in the proffered versions of sundry threats all egedly nmade by
each side. The workers categorical ly denied nmaki ng any statenents predicting
or threatening a strike prior to Novenber 19, 1981, and instead attri buted
such remarks to supervisors. Thus, workers woul d quote various conpany
personnel as foll ows:

Supervisor Julio Perez to Blanca Gnzales in July 1981 -- "If the

[workers] went out on strike, the union had very little to

_ ~11. | have not considered these alleged threats as i ndependent
violations of the Act. General Counsel has not anended its pleading to

all ege separate violations in this regard, and although it refers to
violations of 1153(a) in its post-hearing brief (GC brief, p. 109-111), no
specific threat is alleged to be violative of the Act. (Consistent wth
General Qounsel 's theory that these statenents were background to
Respondent' s conduct, | decline to recommend that these allegations be
treated as independent violations of the Act. Wiile they have in a sense
been "fully litigated' (Respondent supervisorial personnel uniformy denied
all such remarks), there has never been notice that any particul ar incident
constituted a separate ground for violation of the Act. (See Harry Cari an
Sales (1980) 6 ALRB No. 55.)
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give, just rice and beans —$40 and rice and beans". (RT., Wol. XV, p.
130, 11. 19-21.)

Supervi sor Julio Perez to various pickers in the nonths of July and
August 1981: "Wien are the workers going to go out on strike?* (RT., \ol.
XX p. 35 11. 3-11.)

Supervisor Julio Perez to Teodoro D az in-md-August 1981: "By
Septenber 3 the contract will be over and the strike will begin." (RT.,

Vol . XV, p. 58, 11. 13-14.)

Supervi sor Antonio Perez to worker Leonel Carrillo in Septenber
1981: "I'll bet you $10 there will be a strike." (RT., Vol. XV, p. 135,
11. 15-19.)

Supervi sor Antonio Perez to worker Leonor Ballesteros: "If you
don't accept what the conpany offered and went on strike they could do the
work thenselves.” (RT., Vol. XV, p. 174, 11. 15-16.)

Supervisor JimNchols to Mictor Becerra in My 1981 asking for the
latter's union cap: Mctor Becerra: '" You nean the one that has the
eagle? JimNchols: "No, it's not an eagle. It's a vulture. Wy don't
you use it when you go out on strike." (RT., Vol. XXX, p. 165, 11. 11-17.

Supervi sor Rafael Quillen (wearing a yellow hel net) to worker
Zenaida Garcia in Novenber 1981: "The reason |'mwearing this helnet is
because |'mwaiting and expecting the fucking strike so that | can w thstand
all the rocks that you throwat nme. (RT., Vol. XX p. 154, 11. 15-23.)

Supervi sor Juan Martinez to worker R cardo Qavarrieta (second week
of Septenber 1981): "Wat happened to the strike? Wren't you guys to go out
on strike?" (RT., Vol. XX p. 170, 11.
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15- 16.)

Qower Salvador Soils to irrigator Qruz Rodriguez in August 1981:
"If there is no agreenent, the conpany will close and the |oser will be you,
not us, because we'll just go to another plant.” (RT., Vol. XM, p. 88, 11
22-25.)

Supervisor Luis Partida to Jose Jinmenez Final in August 1981: "That
if we don't cone to agreenent wth the union, the conpany was goi ng to cl ose
the plant the sane as they had done in one they had over in New York."

(RT., vol. XM1, p. 103, 11. 21-23.)

Supervi sor Jose Aranbula to Rafael Gallardo in August 1981: "If we
did not sign a contract, then they were going to close down." (RT., \ol.
XV, p. 90, 11. 21-22.)

Supervi sor Luis Partida to a group of pickers as overheard by
Rcardo Qavarrieta in July 1981: "... that if they (the pickers) didn't get
snart and nmake a good contract, that the conpany had al ready cl osed down a
plant in another strike and that |ikew se, this one was al so going to close."
(RT., Vol. XX p. 169, 11. 9-12.)

Supervisor Luis Partida to Severiano Martinez in August 1981:

"They' re going to close down the plant and nove it to Mxicali." (RT.,
Vol . XV, p. 12, 11. 19-24.)

Supervi sor Antonio Perez to Erasto Alcantar two to three nonths
before the expiration of the contract: "That what the conpany was of fering
was sufficient and that if we didn't sign the contract, the conpany was goi ng
to close down the plant." (RT., Vol. XV, p. 152, 11. 15-17.)
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Enpl oyee Juan Medi na described a conversation he had w th supervi sor
Jose Aranbula in June or July 1981 while mxing the dry grass. Aranbul a
stated that he knew that the conpany was not going to sign a contract because
they were trying to prolong the negotiations. "The conpany | awyers were
i nvestigating to weck the union". Aranbula proceeded to inquire as to when
the workers would go out on strike. (RT., Vol. XX p. 102, 11. 17-19.)

Finally, Teodoro D az described a conversation which he had with
supervisor Luis Partida in the Fed Mart Shopping Genter in the sumer of
1981. When Partida asked about negotiations, Daz replied that there was as
yet no contract. Partida told Daz that the conpany woul d shut down and fire
everybody if there was no contract and then open again three nonths | ater
w th new people, thus ridding itself of the union. (RT., Vol. XV, p. 49,
11. 18-27.)

The conpany w tnesses denied all such remarks, and attributed
strike-threatening conments to the workers as foll ows:

Supervi sor Julio Perez quoted crew | eader Antonio D az in January
1981 to the effect that the latter woul d not buy a new vehicle in 1981
because he was saving up for the strike. (RT., Vol. XXMIl, p. 62, 11. 1-
3.)

Supervi sor Antoni o Perez quoted URWsteward Edmundo Garcia to the
effect that the workers were not happy wth the present contract, and "that
they were going to strike the next contract and fuck the conpany.” (RT.,
Vol . XXM 11, p. 26, 11. 5-13.)

Supervi sor Jim N chols quoted union ranch president victor Becerra
as indicating that the union had just settled elsewhere and was going to
strike at Vst Foods (April 1981). (RT., Vol. XXX p.
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67, 11. 6-10.)

Antoni o Perez quoted crew steward R cardo Qavarietta to the effect
that the workers were not happy wth the contract and that they were going to
go out on strike (before June 1981). (RT., Vol. XXM Il, p. 30, 11. 4-10.)

Afredo Lara (grievance coomttee nenber) to supervisor Jose
Aranbula in May 1981: "D sciplinary letters would be renmoved fromworkers
records when the contract expired because the workers were going out on
strike and not returning until the letters were removed.”" (RT., Vol. XXM,
p. 203, 11. 3-4.)

Agustin Millanueva to Julio Perez in June 1981 that: "[i]f the
uni on continued to push as hard as they were pushing the negotiations, that
there was a possibility of a strike, and that he (MIlanueva) wasn't going to
be able to make it in case of a strike." (RT. Vol. XXM 1I, p. 62, 11. 18-
21.)

These statenents were reported to nanagerent personnel (Hank Knaust
and JimKahl) pursuant to their previous instructions to the supervisors in
Decenber 1980 which were repeated in February 1981 by M. Kahl. At various
supervisorial neetings during the early part of 1981, Knaust woul d query
supervi sory personnel regardi ng such statenents and thereafter continued to
do so at various neetings of the supervisors.

Wthout eval uating the individual recollection of each witness?

inthis regard there energes a sense that the workers

12. | find that specific evaluation of each alleged statenent is
not hel pful to reaching an ultinate decision in this case. As no specific
violations are alleged in this regard, the general inpressions of each side
seemto be nore significant indicators of Respondent's ultinate notivation
during the period I n question.
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were acutely concerned about the status of negotiations and the conpany's

w llingness to negotiate in good faith. The Respondent, for its part, was
concerned about the possibility of a strike, and its perceived vul nerability
shoul d such economc action occur at full capacity. These perceptions
affected the entire course of bargai ning during the 1981 Ventura

negot i ati ons.

2. The 1981 Ventura Negoti ations

Sone 32 formal sessions were held between 7 July 1931 and 13 January
1982. The conpany was | ed by chief negotiator George Horne. Roberto de |a
Quz (the nard Field Gfice director) was the union's chief spokesperson,
and was assisted by UFWrepresentative Karl Lawson. Onh a few occasions, the
negoti ations were conducted by union president Cesar Chavez, as well as
regional representative Art Mendoza, and R chard Chavez.

For clarity, | have grouped the 1981 Ventura negoti ati ons
chronologically: Early neetings; formal negotiations through 15 July 1981,
post-crop protection sessions from15 July through 22 Gctober 1981; critical —

negoti ations of 31 Qctober through 3 Novenber 1981; post-strike sessions
from19 Novenber 1981. %

a. FEarly Meetings

In early 1981, key conpany personnel (JimKahl -- farm

13. | have so designated these neetings as they appeared to
represent the last real efforts to resolve the parties' differences.

14. As required under applicable NLRB and ALRB precedent, however,
| have considered the negotiations in their entirety in reaching ny ultinate
conclusions. See Masaji B o (dba Bo Farns) (1980) 6 ALRB No. 20; NL.RB.
v. Sevenson Brick and Block Co. (4th dr. 1968) 393 F. 2d 234 [ 68 LRRM 2086] .
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nmanager, Jack Buffington -- executive vice president of rushroom divi sion)
net to discuss the upcomng negotiations and the future of the Ventura farm
Respondent's first priority was to get a contract which was conpetitive in
the industry. Secondly, the nanagenent teamdesired early commencenent and
concl usi on of negotiations to avoid the devastation of a strike or,
alternatively, inplenentation of a crop protection program (R T., Vol. III,
p. 128-129.) onsidering the | engthy nushroom grow ng cycle, |ack of
assurances that there would be no strike, and current production levels, it
was deci ded that the date of inplenentation of crop protection would have to
be "backed up". That is, the crop protection programwoul d have to be
initiated earlier than in 1978. (Once having established the strategy, chief
negoti at or George Horne requested a neeting with UFWpresi dent Gesar Chavez
in La Paz.

n 1 May 1981, the parties net at the UPN's La Paz headquarters.
The conpany spoke general ly of conditions in the nushroomindustry. GConpany
personnel nade it clear that they were interested i n conmenci ng negoti ati ons
early. Gesar (havez stated that Art Mendoza was the head of the Ventura
Gounty region and that a negotiator woul d be appoi nted as soon as the union

was able to do so. ¥

15. There is a factual dispute as to whether the possibility of the
crop protection programwas nentioned at this neeting. The conpany w tnesses
(Horne and Kahl) recalled that this issue was indeed discussed at the My 1
neeting. The UFW(Chavez and Mendoza) denied that any di scussion of the
risks of a strike were discussed at this early date. (Roberto de la Quz
recal | ed discussing the matter wth At Mendoza as soon as he | earned of the
threatened crop protection programafter the June session at

(Foot not e conti nued- --)
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n 17 June 1981, Roberto de |la Qruz, union representative Manuel
Rodri guez and the ranch conmittee attended a neeting® at the conpany of fice.
George Horne stated the conpany's position that there be an early settl enent
of the contract —by 15 July 1981 —or there woul d be a shutdown of the
plant. Aternatively, Respondent requested that the union provide a 30-day
extension of the existing contract —until 6 Cctober. M. de la Quz
expl ained that no negotiating coomttee had been set up as he was still busy
wth other negotiations. He suggested that it was premature for either crop
protection or the contract extension, that the contract woul d not expire
until 6 Septenber, and that there was still anple tine to negotiate. (QX
3.)

The UFWsubmtted a request for infornation by letter of 19 June
1981 (ACX 3), selected its negotiating commttee, and arranged with the
conpany the first bargai ning session for 6 July 1981. The

(Footnote 15 conti nued----)

Respondent's premses. However, a conpany |etter addressed to M. de la Quz
dated 19 May raised the possibility of crop protection (although no tentative
date had been articulated) and "reiterated’ the need for early negotiations.
(&AX2) M. dela GQuz did not recall receiving this letter until later that
sumer. (RT., vol. MII, p. 9, 11. 14-24.) As there is no evidence that
the date on the letter had been altered, and M. de la Quz testified to

bei ng extrenely busy during this period with the citrus negotiations, | find
that the conpany communi cated its position at the earlier date. In any event,
it was clear that the union was inforned of the possibility of a crop
protection programby the next "neeting" on 17 June (see discussion, infra).
Therefore, the conpany nmade known —and the union was certainly anare of —
the possibility of the early |lockout prior to the union's selection of its
negoti ating team

- 16. The conpany, but not the union, considered this to be a fornal
negoti ati on sessi on.

-25-



i nformation request sought data on the Respondent's organization (date and
state of incorporation;, nanes and addresses of officers; agent for service of
process; principal place of business); nunber of acres; description of tools,
equi pnent, and protective garments provided in 1978-80; general cost of
various benefits (witness and jury duty pay; bereavenent pay; overtine; cost
of holidays; vacation pay); total quantity of rushroons produced by grade
1978 through 1980; pickers' hours 1978 through 1980; and contributions to the
Juan de la Quz pension fund.

Kahl responded for the conpany by letter of 25 June 1981 (QZX 4)
stating that the union al ready knew nost of the infornation requested. The
total contributions to the pension fund, and costs of the various benefits
were reputed to be avail able fromthe conpany's periodic reports to the
union. The total nunber of rushroons picked per year (but not by grade) was
gi ven as "between 10, 000, 000 and 13, 000, 000 pounds"). The pickers' hourly
work i nformation coul d be obtai ned fromconpany payrol | records which woul d
be nade available to the union during nornmal business hours if the union
prepai d a mni numof $150.00 deposit to cover costs. No other infornation
was provided at that tine.

b. Formal Negotiations (through 15 July 1981)

At the formal negotiation session of 6 July, the Lhion presented its
conpl ete | anguage proposal —but not an economc proposal —claimng it did
not have the (previously requested) information necessary to conpile an
intelligent "package". (Q&X5 RT., Wol. MIIl, p. 37, 11. 7-9). The
conpany responded with its own | anguage proposal. (Q2X 6.) George Horne

agai n suggested t he
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need for contract resolution by 15 July, or in the alternative, extension of
the contract through 6 Gctober.  The union responded that it was premature to
di scuss contract extensions, as there was still anple tine to negoti ate.

Horne inforned the union that there had been no change in the
information fromthe previous negotiations wth respect to the formof the
Respondent' s organi zation (Item#1). The infornmation regardi ng the acreage
(Item#2) was turned over to the union on the follow ng day —July 7. The
Uhi on never received the infornation pertaining to tools, equi pnent and
protective garnents as requested in Item#3. Information regarding costs of
various benefit itens (Item#4(a-e)) was provided on 7 July only wth respect
to vacation pay (QX7). The infornation regardi ng annual poundage of
nushroons was rounded off to the nearest hundred-thousand and no breakdown by
grade was provided the union.'” Wiile the union was given an opportunity to
revi ew pi cker earnings records for two sel ected period between My and July
1981, ¥ information for other periods of tine was not nade avail abl e.
Finally, the Uhion conceded that it was able to cal cul ate the pension fund
contributions (ltem#7) through contact with its nenbershi p departnent.

O 7 July, the parties discussed Article Il -- Hring. The conpany
wanted to del ete the entire provision, stating that it preferred to hire

experi enced pickers. Proposed conpany | anguage

_ ~17. It was not until an Cctober session that the conpany provi ded
i nfornation regardi ng the breakdown of nushroons by grade.

18. A four-week period of tine.

-27-



changes with respect to arbitration and gri evances were al so di scussed, as
wel | as mai ntenance of standards. In the latter regard, the conpany
contended that there was no need for such a provision since the contract had
been in effect for five years. The union voiced its viewthat the cl ause was

i nportant in case of changes in individual working conditions or rates of

pay. *

Agai n, the conpany proposed a 30-day extension of the contract with
retroactivity to avoid i npl enentation of the crop protection program The
union still insisted that there was anple tine to negotiate through 6
Septenber. By the end of the session, agreenent had been reached on sone 16
| anguage articles including union | abel, managenent rights, no-strike cl ause,
subcontracting, nodification, and right of access. (Q2X 8.)

At the 13 July session, the union and conpany exchanged witten
proposal s (X 9 and 10) regarding hiring and seniority. The conpany did not
alter its position regarding hiring, grievance and arbitration, and
nai nt enance of standards. The union rejected the conpany's request for
extending the contract, stating that there was still anple tine to negoti ate.
The conpany requested a 60-day strike notice. Roberto de la Quz replied
that the workers wanted a contract, that they had no intention of striking,
and that there was still anple tine to negoti ate.

Horne expressed the conpany's w sh to discuss the

_ 19. Eg., if an enployee listed in the contract in a job category
wi th wages of $5.00 per hour and the worker was actual |y earning $6.00 per
hour because of sone type of job differential, the higher wage rate woul d be
prot ect ed under the naintenance of standards cl ause.
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i npl enentation of the crop protection program (lockout) the fol |l ow ng day,
but de la Quz insisted that the | ockout was illegal, that the conpany fol | ow
the- terns of the contract regarding | ayoffs, and that the uni on woul d spend
its tine formul ati ng an econom c proposal .

O 15 July, the union presented its conpl ete econom c proposal and
response to |l anguage articles (AQX 11 and 13). The conpany countered wth a
hiring hall proposal which allowed it to determne which jobs required
skilled and/ or experienced workers (BQX 12). The conpany expressed
di sappoi ntnent in the union proposals and stated that the crop protection
programwoul d be i npl enented in the absence of agreenent on the alternatives
previously proposed (e.g., extension of contract; 60-day strike notice).
Horne indicated that the conpany woul d advi se the enpl oyees by letter of the
I npl enention of the crop protection programand the status of negotiations
(XX 14A, QX 14B).

O 16 July, the conpany sent a letter to the union enclosing a copy
of the enpl oyee | etter which had been previously distributed. (Q3X 15.) The
letter outlined the 1981 bargai ning history and suggested the union's
inability (or unwllingness) to engage in early negotiations or accept an
alternative to the crop protection program |t described the need of the
Crop protection programas "an economc requirenent to protect the nushroom
crop and our business and custoners' needs if we seemto be heading for a
serious | abor dispute. Qur extension proposals were an effort to take the
pressure off for one nore nonth so that the union could get ready to

negoti ate and we woul d have tine to reach an agreenent."
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(X 14A) The union was all eged to have "forced' the Respondent into said
acti on.

As inpl enented, Respondent's crop protection programresulted in
denotions (fromEqui pnent (perator "A' or Fill Gewto Picker or Case Oew
for seven enpl oyees during the period 17 July and 3 August 1981. S X
enpl oyees were transferred fromfill crewto dunp crew on July 30, 1981.
Intermttent |ayoffs of approxi mately 190 enpl oyees in various job categories
occurred between 29 July and 14 ctober 1981, as did intermttent |ayoffs of
sone 18 packi ng shed enpl oyees commenci ng August 28, 1981, agai n i n Cct ober
14, 1981, and thereafter until the 19 Novenber strike. There were al so
intermttent |ayoffs of sone 49 pickers begi nning on Septenber 10, 1981, and
reduction in work hours of 18 enpl oyees fromthe begi nning of August 1981
until the 19 Novenber strike. (GCX 1-NN GCX 144.)

The | ayoffs were of such nagnitude that by the tine of the Novenber
19 strike, only 16 of the approxi nately 60 packi ng enpl oyees were worki ng 40-
hour weeks; only sone 26 of the approxi mately 140 pi ckers were fully enpl oyed
at this sane tine period (QX 144). S mlar reductions in the other
(srmal ler) crews characterized the inplementation of this program

c. Post-Qop Protection Program Sessions: 21 July
t hrough 22 Qct ober

At the 21 July neeting, the conpany reiterated its decision to
commence crop protection. The union retorted that said actions were
premature, and protested the 15 July letter to enpl oyees. The conpany
rejected the | atest union economc proposal as "exceedi ng the real mof any
reasonabl e possibility for settlenment” and responded wth a 3-year

counterproposal of its own (GX 17)
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including its first proposal on economcs.? (RT., Vol. XXIX p. 84; 11. 12-
21.) The parties thereafter discussed the conpany econom c proposal .

h 28 July, the UFWsubmtted a counterproposal (economcs and
| anguage) —nodi fying its wage request and extendi ng the category of
experienced workers to irrigators under Article Il1l1: Hring (GX 20). The
proposal was di scussed and both sides agreed to neet the foll ow ng day.

O 29 July, chief conpany negotiator Horne was not present, but
di scussi on of the union proposal of the previous day was | ed by Mssrs. Kahl
(conpany) and de la Qruz (union).

(n 3 August, neither Horne nor Kahl were present as the air
controllers' strike prohibited their returnto the Ventura area. In their
stead, personnel nmanager John Merle received the union's proposal (language
and economcs) in response to the previous discussions (X 21). The union
noved further on hiring —addi ng chemcal sprayers to the group of job
classifications for which experience could be required —but not on wages.

The union received the conpany's |anguage counterproposal on 4
August (QCX 22) and its economc proposal at the neeting of 7 August (QCX

24). Further discussion was held regarding the

20. The wage package Pr oposed no i ncrease for pickers during the
first year, followed by one-halt cent raises for each of the follow ng two
years. Hourly enpl oyees were offered a five-cent increase each year.

I ncentive crews were offered no rai ses, and the crew | eader positions were
elimnated, thus resulting in a pay decrease to these enpl oyees.
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i npl enentation of the crop protection programZ and the union

submtted a witten proposal for various job descriptions under the

I ncentive pay scal e.

An informal session was held on 11 August in Bakersfield between
Kahl, Horne, de la Qruz, R chard Chavez, and Davi d Burci aga (uni on negoti at or
during the 1978 Ventura bargaining) "to get the negotiations off dead center"
(RT., XXX p. 99, 11. 23-28). The conpany was di scouraged by the sl ow
progress —feeling that the wages were the nunber one issue in light of the
vast differences in the parties' positions.? The union was perturbed by what
it perceived to be the conpany's precipitous resort to "l ockout".

O 13 August, the union submtted a revised | anguage and one-year
economc proposal to the conpany (QGCX 26), and Respondent countered with a
three-year proposal of its own (QX 27). Lengthy di scussions were held on
econom c issues, duration, and the nushroomindustry in general. R chard
Chavez suggested the possibility of industry-w de negotiations at sone tine
inthe future. The parties were still far apart on wages, and probl ens
exi sted regardi ng nai ntenance of standards, vacations, pensions, paid union
representative, and bereavenent pay. No date was set for further
negotiations. Horne suggested that the further into crop protection the

conpany ventured the nore likely that its position mght harden.

21. The parties continuously "sparred' over exactly how | ayoffs
were to be conducted. The union pointed to the contract (no bunping); the
conpany suggested repeating the net hodol ogy agreed to in February when Line 3
was cl osed down for economc reasons.

22. Duration was still a nmajor problemin that Respondent was

insisting upon a three-year contract and the uni on wanted a one-year
settl enent.
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O 20 August, the union submtted a | anguage proposal to Respondent
covering hiring, seniority, grievances and arbitration, disclipline, |eave of
absence, and health and safety. (QX 28.)

O 21 August, the conpany sent another "For Al Enpl oyees" letter
detailing the union's unavailability to nmeet and predicting a greater effect
on workers' earnings as the programcontinued, and bl amng the UFWfor the
crop protection program? The enpl oyees were urged to keep inforned through
their union (GQX 29A and GCX 29B). By letter of 27 August, the union
prepared a revi sed economc proposal and requested another negotiation
session (Q2X 30).

At the nmeeting of 2 Septenber, Horne expressed the conpany's concern
that the 6 Septenber expiration date of the contract was rapidly approachi ng.
The Uhion articulated its disappointnent after having | earned that incentive
(fill) crews were reporting to work earlier than schedul ed but not received

pay for their additional hours.? De la Quz also discussed two sweepers

who were allegedly being paid for 9 hours of work although working 11 to 12
hours on the job. Respondent presented an economc proposal and a | anguage
proposal on job descriptions. The conpany suggested that the union wanted to
strike. The union denied this intention, proposing first a week extension of

the contract, and

23. "Ve truly regret being forced into the crop protection program
because of the UAWs unwi | lingness to settle or give us any assurance that
there woul d be a settlenent prior to the expiration of the contract, but we
have no ot her choice."

24. Roberto de la Quz recalled that this was the case crew

Enpl oyee Rafael Gallardo testified that it was the fill crew which commonly
reported for work sone one to two hours prior to actual check-in tine.
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then a day-to-day extension. The Uhion requested tine to reviewthe
Respondent' s | ast proposals, and a further session was schedul ed for 3
Sept enber .

(n 3 Septenber the union submtted a counter (one-year) econonmc
proposal (QA2X 33), which the conpany received with "grave di sappoi nt ment".
The union was equal |y di stressed —review ng what it perceived to be
"unilateral deals" that the conpany had been entering into with the workers
without the consent of the union.® After a caucus, the UFWproposed a three-
year contract wth economc reopeners and the right to strike after one year
(QXx 34). Horne insisted the conpany woul d "not be caught with its pants
down" as in previous years. De la Quz insisted that there woul d be no
strike. The session broke for the weekend of Septenber 4-6 as De |a Quz
attended the UFWconvention in Fresno, |eaving his Fresno phone nunber to
help alleviate the conpany's fears of an inpendi ng strike.

The next negotiation session was held on Septenber 11. The union
submtted a conpl ete three-year proposal ® resubnitting the | anguage i ssues
fromits August 20 proposal and increasing its economc demands (Q2X 35).
Horne agai n expressed di sappoi ntnent with the Lhion's position. De la Quz
became upset after having attenpted to neet Respondent's request for a three-
year contract and accused Respondent of attenpting to create an i npasse. A

| engt hy

- 25. See discussion of the various all eged unilateral changes,
infra.

. 26. The Union omtted an incentive proposal for the chem cal
appl i cators because of its understanding that Respondent had recently changed
that job classification wage. See discussion, infra.
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di scussi on regardi ng the operations of Respondent's conpetitors -- Canpbel |
Soup, Monterey Mushroons, Ral ston Purina (Steak-Mate), and Del Norte
Mushroons —ensued. Each side accused the other of not really wanting a
contract.

O 14 Septenber, the conpany presented its response to the Lhion's
three-year proposal (GCX 36). D scussion of the proposal followed and t he
conpany reiterated its position that it considered the union's paid
representative proposal an illegal subject of bargaining. It also rejected
the union's cost-of-1iving proposal s. Horne suggested that the parties m ght
be at inpasse if the union was unable to counter.

O 15 Septenber, R chard Chavez was the chi ef uni on spokesnan in
Roberto de la Quz absence. The union submtted a revised three-year
economc proposal (GQ2X 38). Horne commented upon "the | ack of significant
novenent in the proposal". The parties agreed to neet the foll ow ng day and
Respondent resubmtted its proposal of 14 Septenber. According to Horne, the
conpany felt negotiations were at inpasse. Chavez indicated that the union
still had nore novenent —al though they were approachi ng the bottomli ne.
(RT., Wwol. XiIl, p. 28, 11. 24-28; Vol. X1I, p. 30, 11. 1.)

O 22 Septenber, the Conpany presented the union with a
count erproposal which it reserved the right to wthdrawif not accepted
wthin 24 hours in an effort to "resol ve" the negotiations (QX 39).
Gievances and arbitrati on were di scussed, as were pickers' duties and wages
at other (conpetitive) operations. The neeting ended with the union stating
that it would call when ready to neet again. The follow ng day, the union

rejected the conpany's
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proposal . The parties exchanged angry tel egrans (Q2X 40; RX 16) and a
neeting was arranged for 5 Gctober. On that occasion, the Lhion presented a
| anguage and econom c proposal resubmtting its Septenber 15 proposal wth
changes in seniority, nedical plan, cost of living and wages (GCX 41). A
di scussi on of the existing proposal s ensued particularly wth respect to the
Lhi on pai d representative proposal, vacations, and the "conpetitiveness" of
t he conpany proposal in conparison to the Canpbell Soup contract. Each side
qgueried the other regardi ng possi bl e novenent.

O 9 Cctober, the conpany submtted anot her counterproposal (GCX
42). Rectangul ar boxes were drawn around particul ar clauses whi ch had been
agreed upon pending settlement of the entire contract. At issue remnai ned
hiring, seniority, grievance and arbitration, |eave of absence, nai ntenance
of standards, supervisors, health and safety, hours of work, reporting and
standby, rest periods, vacations, holidays, records and pay records, nedical
pl an and pension plan, payroll reporting and deductions, duration, various
suppl enental agreenents, wages, fringes and job descriptions. D scussion was
hel d regardi ng changes in the incentive crews and vacations. The conpany
opined that in light of the fact that there had been no strike for one nonth
follow ng the expiration of the contract, there was sone basis for assurance
that there would be no strike. onsequently, it initiated a gradual buil di ng
up of operations and had started conposting again (to wt, a "phase down of
t he phase down"). Horne then explained that the conpany had brought in an
experinental supply of nushroons fromthe East Goast to give sone work

opportunities to the fresh pack peopl e.
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Roberto de la Qruz responded that he woul d have to verify the Lhion's
| egal position through the | egal departnent on this "subcontracting".
See discussion, infra.

n 10 Gcotber, de la Quz indicated that the union | egal departnent
was still researching the subcontracting i ssue. The UPWsubmtted anot her
proposal (Q2X 43) which it categorized as "not a final proposal ™ but "in the
bal | park". The parties then di scussed union security and bankruptcy, hiring,
seniority, supervisors, grievance and arbitration, vacation, and wages for
various classifications. The next neeting was to be schedul ed by tel ephone.

n 14 ctober, Respondent transmtted another "Al Enpl oyees Letter”
to informthe workers of the status of negotiations (QX 44A & QX 44B). The
conpany pointed out its continued paynents to the nedical, pension and Martin
Luther King funds foll owing expiration of the contract and the conpany's
| at est wage proposal ($5 an hour for general hourly rate). On 15 Qctober,
the conpany sent a letter to its enpl oyees advising themof the procedure to
followif they no | onger desired to have their union dues deducted fromtheir
paychecks or if they wanted to resign fromthe union (GQX 45A4). A formwas
provided for the enpl oyee to notify the union of these actions.

O 16 Cctober, the Whion sent by telegramits opposition to the
process of packi ng nmushroons not grown at the Ventura Farm Additionally, the
uni on denmanded that the conpany cease use of the Lhion label on all itens
produced at the farm The conpany replied by letter of 21 Qctober that it

woul d conply wth the union's
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reguest "as a good-faith step to bring us close to a newcontract ..." (QCX
43.)

n 22 ctober, the conpany sent another "A|l Enpl oyees Letter”
stating its position regarding the processing of non-farmgrown nushroons and
the union's objection to this operation. (Q2X 50A and GCX 50B.) The conpany
described its actions as an effort to provide additional work for its
enpl oyees; the UFWwas responsi ble for the cessation of this opportunity.
Packi ng shed workers received this communi cation in their paychecks handed
out on the premses (RT Vol. Il, p. 162; Vol. IIl, pp. 15-17, 32.). A the
negoti ation session of 22 (ctober, De la Quz expressed the union's
di spl easure with the conpany's di rect communications wth the nenbership.

The conpany submitted a counterproposal (GCX 49) whi ch nade sone concessi ons
to the union on seniority, but deleted the (previously agreed upon) union

| abel article, based on the union's 16 Cctober tel egram No change was nade
in the conpany's economc proposal, as it considered the union's last offer

"prohibitive". The parties (Kahl and de | a Qruz) debated the union | abel

i ssue —specifically the conpany's interpretation of the union's request to

cease use of the union | abel to nean deletion of the article in the proposed
contract.

Horne thereafter tel ephoned R chard Chavez to discuss the
"seriousness" of the situation and the parties agreed to neet at UFW
headquarters in La Paz.

d. The Qitical Negotiation Sessions:
30 ctober through 8 Novenber

Prior to the session of 30 Cctober, union personnel net wth

presi dent Gesar Chavez to explain the history of problens at
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the Ventura Farm-- particularly wth respect to discipline, grievance and
arbitration, and personal relationshi ps between supervisors and the work
force. Followng this neeting and i medi ately prior to the conmencenent of
the formal negotiation session, Horne and Chavez had a conversation out si de
of hearing distance of the other nenbers of the negotiating team Chavez
stated that the conpany did not deserve a contract because "400 peopl e had
been fired the previous year." Horne denied the accusation, and waved over
conpany nenbers to join the conversation in an attenpt to "clear the air".
(RT., in canera proceeding re Gctober 30, 1981, p. 2, 11. 12-24.) Chavez
declined further comentary, suggesting that he wanted to speak with his
peopl e further on the issue, and the pair entered the negotiation room

The parties discussed resol ution of the Ral ston-Purina strike, and
the differences in the parties' positions on duration and fringe benefits. A
| engt hy di scussi on ensued over rel ationshi p probl ens between the workers, the
conpany, and the union. Chavez suggested that the parties divide up and |i st
out the probl ens they perceived with each other. The parties did so, and
di scussed di scipline and discharge, arbitration and gri evances, |eave of
absence and attendance-rel ated issues, and inmagration problens. The parties
agreed to deal wth the outstanding issues in principal, subject to working
out contract language at a later tine.

The uni on proposed to reduce the tine that it woul d take to process
cases through arbitration, and suggested a | abor managenent commttee to
resol ve probl ens short of arbitration. The conpany agreed to the

establishnent of a coomttee and the insertion of
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another step in the grievance procedure as suggested by the union. The
conpany rejected the pai d union representative proposal and suggested a 30-
day | eave of absence with a vacation tag on the end to neet the union's
concern that the 30-day | eave was i nadequate. As both sides agreed that sone
novenent was being nade, the parties consented to neet the follow ng day to
continue the di scussions of non-econom c i Ssues.

O 31 ctober, Horne proposed a three-day personal | eave, except for
energencies, if the workers gave prior notice. The union proposed
naintaining a hiring hall list of experienced nmushroompeopl e with a 14-day
probationary period for general workers and 21-day probation for pickers.
The union withdrewits denand to have a steward present when di sciplinary
tickets issued, but it insisted that the steward be present for suspension
and di scharge. Chavez proposed that all disciplinary records be w ped cl ean
after six nonths. Horne demurred, stating that a snall nunber of enpl oyees
had serious problens in their records and were just short of discharge. The
Lhi on insisted on the nai ntenance of standards cl ause, and submtted a
witten counterproposal regarding supervisors (GX 51). The Uhion | abel
I ssue was agai n di scussed. Chavez clarified that the union's position rel ated
to the subcontracting of nushroons: S nce the conpany ceased the
subcontracting and had continued to contribute to the various benefit funds,
the | abel could be naintained. The Uhion dropped its proposal regarding
reporting | anguage for fringe benefits and questioned the Respondent's
proposal regarding job descriptions. Chavez said that still pending were

heal th and safety, seniority,
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and | ocal issues, and that all other open | anguage i ssues had been addressed.
Horne responded that the nai ntenance of standards cl ause was not a naj or

i ssue to the Respondent, but wanted to assure that all data regarding

wor kers' wages, hours, working conditions, etc. was in the contract.

After a break, there was further discussion of |eave of absence.
Concessi ons were nade by both sides regarding grievance and arbitration.

The conpany agreed with the union proposal for the presence of stewards at
suspensi on and/ or discharge. It countered wth cleaning the records of
attendance natters after 12 nonths. Horne agreed to nai ntenance of standards,
reinstatenent of the union's |abel clause, and nade an oral count er proposal
regardi ng supervisors. After another break, the union nmade an oral proposal
regardi ng seniority.

nh 1 Novenber, Chavez stated that he thought there was agreenent in
principal on hiring, discipline and di scharge, reporting, dues and
contributions, and that the parties were close on job descriptions. The
Lhi on awai ted the Respondent's response on seniority; health and safety and
| ocal issues were pending. O the 40-50 articles previously opened, the
parties had reduced their differences to 21.

Respondent' agreed to the Uhion' s seniority/bunpi ng proposal but
request ed specific |anguage defining job elimnations. Pickers' wages and
duties were agai n di scussed with focus on differences between Respondent's
operations and the conpetition. There was discussion of health and safety,
| etters of understanding, assignnent of pickers, and injury and illness pay.

The uni on
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accepted the conpany proposal regarding injury and illness pay,
and a status check was taken. Articles which renai ned open
included hiring, maternity, health and safety, one suppl enental
agreenent (No. 7), picking procedures, and job descriptions.

Horne restated the conpany' s concern that the union
consider the different job duties performed by pickers at the
conpetition in eval uating its economc proposal ;% and stressed
the seriousness of the duration issue. A this point intine, he
was optimstic: the najor contract |anguage issues were settled
and the witten enbodi nent of these agreenents was to be prepared
for the next session (Q2X 52).

n 5 Novenber, there was a brief discussion of

out st andi ng | anguage i ssues, and the Respondent handed out its
witten proposal s —incorporating the matters previously di scussed
i ncl udi ng | eave of absence and good standi ng (union security).
D scussion of these issues ensued. Cesar Chavez conpared the
absence of relationship probl ens at Canpbell and Monterey. Horne
recal l ed and Chavez deni ed reference to the S eak- Mate
negoti ati ons where Chavez suggested that the uni on had denanded
the renoval of the conpany's personnel nanager to settle that

contract.®

Econom c issues were then discussed wth particul ar
enphasi s on the pickers. A conparison was nade of picking

st andar ds

27. Horne expl ai ned that pickers at Canpbel | Soup
and Ral ston-Purina perforned functions carried out by crew
| eaders, product Pickup persons, control di sease crews and/ or
cl ean up personnel at Veést Foods Ventura.

28. This issue was to surface at |ater sessions when two
of Respondent's supervisors were all egedly singled out by M.
(havez for discharge. See discussion, infra.
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at Ganpbel |l and Steak-Mate. The union expl ained the problens it had wth
respect to a three-year contract and suggested that a one year agreenent
woul d put the conpany even w th other rnushroom conpanies —e.g., Mnterey and
Ral st on- Puri na.

Chavez opened the neeting of Novenber 6 by listing the particul ar
| anguage agreenents reached by the parties —includi ng provisions regarding
hiring, seniority, maternity | eave, grievance and arbitration, naintenance of
standards, |eave of absence, supervisors, health and safety, union |abel
reporting and standby tine, records and pay periods, reporting of payrol
deductions and fringe benefits, portions of duration, discipline and
di scharge, and | abor nanagenent conmttee. The parties caucused for
approxi mately six hours to allowthe union to present its economc proposal .
Uoon returning to the negotiation room the union nade various inquiries
regardi ng econom c concerns and pi cker productivity. Another break was
taken, and the union submtted a witten economc proposal (RX 58) to Horne
as a "package" to resolve the contractual dispute. If accepted by the
conpany, the parties had a contract; if rejected in part, the total proposal
woul d becore a nul lity.

n 7 Novenber, the parties net throughout the day and into the
evening to discuss the Lhion's proposal. The conpany had serious
difficulties wth pickers' wages and duration. There was di scussion of
conpar ati ve picking costs, and the Uhion suggested resumng the neeting the
foll ow ng norning after checking the conpany's cal cul ati ons.

The 8 Novenber session |asted froml1ll am to 830 p.m The union

presented its infornmation regardi ng conparative costs at
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Respondent' s conpetitors. ontrary to Respondent’'s contentions of the
previ ous day, the union cal cul ated Respondent’' s costs as | ess than those of
naj or conpetitors Canpbel |l Soup and St eak-Mate. The conpany questioned the
applicability of the data and poi nted out differences in the operations of
the vari ous conpani es.

The conpany submtted an oral counterproposal on the disputed issues
(including incentive crew | eaders, hourly crew | eaders, overtine, rest
periods, vacations, bereavenent, discipline/discharge, holidays, and | egal
natters) and a witten proposal on picking procedures. The conpany
specifically proposed a three-year contract with a reopener in Novenber 1982
on economc itens wth aright to strike fromFebruary 1983. Horne i ndi cated
that the conpany woul d agree to retroactive benefits if the parties reached
agreenent prior to February 8, 1983, and urged the 90-day "cushion" to allow
the union to negotiate with other conpanies wthout taking anay its (the
union's) right to strike.

The union returned fromcaucus stating that they were pretty nuch in
agreenent wth picking procedures, recording of standby tine, rest periods,
pai d union representative (Wthdrawing its previous denand), overtine, and
legal matters. There was di sagreenent over crew | eaders, and the uni on nade
a counterproposal regarding overtine, vacation, Robert F. Kennedy Fund and
Martin Luther King Fund. The union proposed a two-year contract (from1l
Septenber 1981 to 1 Septenber 1983) with reopener in Septenber 1982 with
right to strike after 1 Novenber 1982 and a 30-day notice to strike.
Attendance-rel ated discipline would be null and void after seven nonths; all

ot her discipline would be w ped clean after 18



nonths, and all legal matters (e.g., pendi ng proceedi ngs) woul d be resol ved.
New wages were to be effective 8 Novenber 1981 with increases on 4/1/82.
Chavez indicated that the union was close to what it needed to reach
agreenent. The conpany caucused and count er pr oposed on crew | eader s-,
overtine, vacation, holidays, Robert F. Kennedy Medical M an, Martin Luther
King Fund, and a two-year proposal wth economc reopeners after one year
wth an additional 90-day no strike period to enable the parties to work out
details and wages. Horne indicated that the conpany was close to where it had
to be, and was offering conparabl e wages even though it had not been
successful ly operating for some time because of the crop protection program
It proposed invalidating absences and tardi nesses after one year, wth other
disciplinary infractions to be |left to an arbitrator's discretion. The union
suppl i ed | anguage regardi ng pi cker showup tines (RX 51) and the parties
split into separate areas. Witten proposal s were exchanged thereafter (QX
54, 55, 55, RX 53)% (between 8:30 p.m and 12:45 a.m) and the session
adjourned as the principals (Horne and Chavez) spoke by tel ephone the
foll ow ng norning. Horne suggested that there did not appear to be any nore
novenent at that point. Chavez stated that he didn't see anything el se that
could be done (RT., Vol. XXX, p. 106, 11. 9-17).

29. The witten UFWproposal provided for a two-year contract wth
reopener on economcs on Septenber 1, 1982, with right to economc action
fromNovenber 1, 1982, and 30-day strike notice. (QX 54.) The conpany
proposal provided for a Novenber 8, 1982, reopener wth right to economc
action fromFebruary 8, 1983 (Q2X 55).
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Two days later, the workers voted to strike with the union's
aut hori zation. Tel ephone cal | s and correspondence were exchanged between
Roberto de la Qruz and Ji mKahl —each accusing the other of bad faith and
unw | | ingness to negotiate. The strike commenced on the norning of 19
Novenber. The conpany issued another "To Qur Enpl oyee' s" letter (QGCX 59A and
ACX 59B) communi cating the najor economc terns of the conpany's | ast
proposal and indicating that the workers woul d be allowed to work during the
strike (as far as the Respondent was concerned) so | ong as repl acenents had
not been hired. 1t was suggested that the enpl oyees check with the union to
find out if they would be fined for working during the strike.

e. Post-Srike Sessions —19 Novenber 1981
Through 29 January 1982

The parties net at 9:00 p.m on Novenber 19. Horne and de |a Quz
stated that their respective proposal s from3 Novenber remai ned on the table.
Horne pointed out that sone 11 issues renai ned unresol ved, including crew
| eaders, overtine, vacation, nedical |eave, discipline and discharge, |egal
proceedi ngs, and a few wage issues. Horne insisted that durati on was one of
the nost critical issues remaining. Wile there were significant economc
probl ens, the parties "weren't that far apart on sone of the noney issues".
(RT Vol . XXX 11, p. 15, 11. 9-14.) Horne stated that the union request for
the Septenber reopener woul d pl ace the conpany at an econom c di sadvant age
w th ot her rmushroom conpani es whose contracts expired i n Novenber. The
parties caucused and the union returned with a proposal dropping the
retroactivity reopener (that is, reopener on Novenber 1, 1982). Horne then

spoke about the
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rel ati onshi p probl ens and the conpany's feeling that the three-nonth no-
strike period (until 1 February 1983) woul d gi ve thema one-time cushi on so
that the union coul d solve their negotations with the conpany's conpetition
Horne then listed the open issues, cautioned the union to pay particul ar
attention to duration, and the parties broke again with neither side changing
positions. Horne stated that the parties were "very close in sone ways and
so very far apart in other ways". (RT. Vol. M, p. 176, 11. 20-22; \ol.
XXX 11, p. 14, 11. 6-13.) The conpany still had a very big problemw th
duration. Horne opined that it seemed as though the negotiations were

deadl ocked. Art Mendoza requested the conpany's response to the union's
concessi on. The parties both agreed to nmeet the next day to take "one nore
shot at it".

O 20 Novenber, Horne reiterated that duration was still a najor
problem Both parties failed to nodify their pending proposals. Horne
stated that the conpany felt that the parties were at inpasse. Mendoza
disagreed. Horne stated that the conpany felt the workers had the right to
i nformation on the conpany's positions during negotiations and woul d direct
letters in that regard (GCX 60A and GCX 60B.) Mendoza protested. The
neeting adj ourned after one-and-one-hal f hours.

The parties net again on 27 Novenber in La Paz. Horne repeated the
i nportance of duration. He indicated that the conpany had flexibility on
sone of the issues, but felt that the union did not. Chavez di scussed
rel ati onship problemas the rallying point of the workers. Horne agreed to
w pe the slate clean on attendance-rel ated disciplinary tickets which had

been out st andi ng
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| onger than six nonths if a contract was signed. Chavez retorted that there
woul d not be a contract with the disciplinary probl ens which existed, that
the conpany was not offering a paid union representative, and was not doi ng
anything on tickets: "The problemcould be turned around in three nonths if
two supervisors were fired, there was a paid union steward, and soneone was
assigned full-tine to work with the union." He frankly did not know what
could be done. (RT. Vol. XXX I, pp. 28-29.) Horne replied that trust was
the problem but that the conpany woul d not fire supervisors. Chavez replied
that he was not suggesting that anyone be fired, but that two supervisors
were 50%of the problem® The conpany pointed to the | abor-managenent
comttee and the streamining of the grievance procedure as its solution to
the relationship problens. The neeting was then adjourned w thout novenent
fromeither party.

On 1 Decenber 1981% Kahl wote de |a Qruz itenizing "outstanding
unr esol ved i ssues over which there appears to be no roomfor novenent by

ei ther the conpany or the union . di sci pl i ne/ di scharge; durati on;

certai n wages; crew |l eaders; paid

30. A the hearing, Horne vigorously naintai ned that Chavez
suggested the firing of two supervisors as the neans to resol ve the parties'
deadl ock. Chavez adanant|y deni ed naki ng such remark and was angered by
Horne's attribution of such statenents to him As it was clear to all
concerned that Chavez pronptly di savowed any intention to require the
di scharge of the supervisors as a precondition to settlenent (see RT., \ol.
XXX, p. 31; JX48 (p. 8), any further analysis of Chavez' renarks in this
regard are irrelevant to resolution of the issues litigated at hearing.

31. The letter was postnmarked 3 Decenber 1981. An identi cal
tel egramwas sent on 3 Decenber 1981 at 6:00 p.m Eastern Sandard Ti ne.
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uni on representative; certain job descriptions; shift differential for boiler
tenders and irrigators; overtine;, firing two supervisors; vacations; Robert

F. Kennedy Medical Plan contribution rate. The letter concluded that if
there was no union reply by 4 Decenber 1981 to schedul e a further neeting,
the conpany woul d consider that the parties were at inpasse over these issues
(&Xx 62).

Anot her "To Qur Enpl oyees" letter was distributed 2 Decenber 1981
describing the status of negotiations and reiterating that the conpany of fer
of 8-9 Novenber was still on the table (G2X 63A and G2X 63B).

O 7 Decenber, de la Quz sent by tel egramthe union's di sagreenent
w th the conpany's characterization of the outstandi ng unresol ved i ssues and
promsed a full witten response within the foll ow ng week. n 11 Decenber
Kahl wired de la Quz that the conpany woul d consi der the negotiations at
inpasse if it did not hear fromthe union by 5:00 p.m the fol |l ow ng day.

(n 11 Decenber, de la Qruz tel ephoned Kahl to arrange a neeting
toclarify the points raised in the previous |letters.

O 14 Decenber, Horne commenced the negotiation session wth
di scussion of Kahl's Decenber 1 letter, and resubmssion of the conpany's
Novenber 8-9 proposal (GCX 67). De la Quz stated that at no tine did Gesar
Chavez request at the table that two supervisors be fired. Horne retorted
that Chavez had specifically proposed the firing on the record and then of f

the record naned t he
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supervisors.® De la Quz denied that the union had ever nade such
denmand or taken the position that there would be no contract in its absence.
DCe la Quz stated that the paid union representative proposal had been
w thdrawn on 8 Novenber. Neither side changed positions fromits early
Novenber proposals. De la Quz requested tine to verify that the docunent
submtted at the Decenber 14 session was identical to the Novenber 9
proposal. Horne stated that the conpany was "prepared to nove now V¢'re
prepared to negotiate now . . . ." (RT., Vol. XXXIl, p. 63, 11. 10-11.)
e la Quz stated that he would call Kahl if the union had any novenent. The
neeting lasted a little over one hour.

O 18 Decenber Kahl wote to de la Quz notifying the union of the
I npl enentation of wage i ncreases "as both sides indicated they had no room
for novenent on the unresol ved issues.” (QCX 68.) A copy of the letter,
attached wage rates, and a "To All Qur Enpl oyees"” letter was sent to the
workers. (Q2X 69A & QX 69B.)

O 4 January, 1982, Kahl wred de la Quz that effective
I medi atel y, the conpany was withdraw ng its Novenber 9, 1981 offer fromthe

bargai ning table, and preparing a new proposal . (G 70.)

_ 32, The Board has ruled that off-the-record discussions are per se
i nadm ssible in unfair |abor practice hearings. See Oder Partially Denying
General Counsel ''s and Charging Party's InterimAppeal ; Oder Partiall

Rever si n?_ ALO's Fi ndings and Reconmended Order of June 11, 1982. | therefore
nake no finding regarding certain of f-the-record renarks nade between Chavez
and Horne on 27 Novenber. However, Horne's at-the-tabl e reference to these
renmarks nade at the 14 Decenber session render further inquiry into the 27
Novenber of f-the-record conments noot. And, as was di scussed previously, the
uni on di savowed any intention to require the firing of two supervisors as a
precondition to resolution of the contract on 27 Novenber, which di savowal
was reiterated on 14 Decenber.
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De la Quz responded by letter of January 8 denying i npasse and suggesti ng
possi bl e neeting dates.

O 13 January 1982, Horne presented the conpany' s count er proposal
(A&X 72) —to nove the negotiations off "dead center", stating that
everything was negoti abl e. Horne expl ai ned sone of the changes from previ ous
proposal s, the parties caucused, and the union stated that they woul d get
back to the conpany after studying the proposal. The entire neeting |asted
25 mnut es.

The uni on consi dered the proposal regressive in a variety of areas —
i ncl udi ng uni on security, seniority, hiring, grievance and arbitration, right
to access, |eave of absence, naintenance of standards, union |abel, rest
periods, holidays, pension fund, and various |letters of understanding.*
Cesar Chavez wired a protest of the conpany's regressive bargai ni ng,
request ed the conpany to cease use of the union |abel, and inforned
Respondent' s corporate headquarters that a national boycott of Dol e products
woul d be undertaken (GCX 87 and GCX 88).

Horne and Chavez arranged a neeting for 29 January in knard. Wen
Chavez did not appear, Horne asked his whereabouts. De la Quz expressed the
union's viewthat the | atest conpany proposal was a step backward. Horne
responded that the proposal was not regressive. Rather, the conpany had

every intention of paying

_ 33. Eg., the newy proposed union security article limted the
union's discretion re nenbership qualification and created a religi ous-bel i ef
exception fromuni on nenbership. The hiring article was eli mnated, as was
mai nt enance of standards. Qptional (conpany) pension and nedical plans al so
%)(ez%rzesj for the first tinme in the 13 January docunent. (Gonpare G2X 67 with
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conpetitive wages and fringe benefits, but because of the crop protection
programand the strike, it needed relief el sewhere. The session |lasted a
littl e over one hour.

The union submtted a witten one-year counterproposal on 15
February 1982 (GX 127),* and by letter of 8 March, de |a Qruz requested
anot her negotiation session. The next session was schedul ed for 7 Apri
1982. ¥
B. ANALYS S AND GONCLUSI ONS

1. Qop Protection Progrant Lockout

General (ounsel contends that Respondent by inpl ementation of its
crop protection programon 15 July 1981 discrimnatorily | ocked out enpl oyees
inviolation of section 1153(a), (c) and (e) of the Act, and additionally
coomtted a per se violation of section 1155.3(a)(4) by failing to provide a

sixty (60) day notice prior to the institution of the | ockout.%®

34. The proposal identified 34 articles previously agreed upon, and
Included the union's latest offers on discipline and di scharge, hours of
work, overtine and wages, vacations, nedical plan, duration, wages, and job
descri pti ons.

- 35. The formal hearing —w th the exception of one session
to receive evidence re certain alleged off-the-record neetings —
concl uded on 6 April 1982.

36. Labor Code section 1153(a) provides that it shall be an unfair
| abor practice for an Agricultural Labor enployer "(t)o interfere wth,
restrain, or coerce agricultural enpl oyees In the exercise of the rights
guaranteed in section 1152."

Labor code section 1153(c) provides that it shall be an unfair |abor
practice for an enployer "(b)y discrimnation in regard to the hiring or
tenure of enpl oyment or any termor condition of enploynent, to encourage or
di scourage nenbership in an | abor organi zation. "

(Foot not e 36 conti nued----)
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Respondent denies violating the Act in any respect, contending that
it has the right to protect itself fromthe harnful econom c consequences of
a-strike by reasonabl e neasures and that it reasonably believed the UFWwoul d
strike at the expiration of the 1978-81 contract.

As defined in Mrris, Devel opi ng Labor Law (1971) p. 539, a | ockout

is "(t)he wthhol ding of enpl oynent by an enpl oyer fromhis enpl oyees for the
purpose of resisting their demands or gai ning a concession fromthem" Until
recently, the NLRB has held that this "traditional" |ockout was illegal under
the NLRA except in two narrow categories.® Layoffs undertaken for purposes
not related to | abor rel ations woul d not be considered | ockouts —e. g.,
| ayof fs due to adverse clinactic, physical, or economc conditions.

In 1965, the Lhited States Suprene Gourt held there to be no
violation of section 8(a)(1l) or 8(a)(3) of the NLRA when a conpany utilized

tenporary layoffs of enployees solely as a neasure

(Foot not e 36 conti nued---)

Labor code section 1153(e) nakes it unlawful for an enpl oyer
“[t]o refuse to bar?al n col lectively in good faith with | abor
organi zations certified pursuant to the provisions of [The Act]."

Labor Code section 1155. 3(a)(4) defines the duty to bargai n where
there is in effect a collective bargai ning agreenent to require "that no
party to such contract shall termnate or nodify the contract, unless the
party desiring such a termnation or nodification . . . (c)ontinues in full
force and effect, without resorting to strike or |ockout, all the terns and
conditions of the existing contract for a period of 60 days after such notice
is given, or until the experation date of such contract, which ever occurs

ater."

37. Certain "justifiable" single-enployer economc |ockouts, and

certain permssible mul ti-enpl oyer |ockouts used to defend agai nst whi psaw
strikes. Mrris, supra, page 542.
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for economc pressure in support of the conpany's bargai ning position after
an i npasse had been reached. (Anerican Shipbuilding Go. v. NL. RB (1965)
380 US 300 [58 LRRM 2672].) The Qourt concl uded that where the enpl oyer's

intention was nerely to bring about the settlement of a | abor dispute on
favorabl e contract terns, and there was no evi dence that the enpl oyer was
actuated by desire to di scourage nenbership in a union, no violation of
section 8(a)(1) or 8(a)(3) was shown. In Darling and Gonpany (1968) 171 N.RB
No. 95 (68 LRRM 1133) enforced sub, nom, Lane v. NL.RB (D C dr. 1967)
418 F. 2d 1208 [ 72 LRRM 2439], the National Labor Rel ations Board held that a

prei npasse | ockout occurring during negotiations was not necessarily
unl awf ul , where the parties engaged i n extensi ve good faith bargaining, the
uni on had di scussed striking at a tinme of its ow choosing, and the
respondent' s busi ness was hi ghly seasonal .

In Royal Packing Gonpany (1972) 198 NLRB 1060, enf'd 495 F. 2d 1075
(DDC dr. 1974), the National Labor Relations Board concl uded t hat

respondent's layoffs prior (11 days) to the expiration of a contract did not
constitute a |l ockout, and were not unlawful where the enpl oyer had good
reason to believe that the union would strike upon contract expiration and
the conpany bore the risk of serious financial |oss by deferring a shutdown
to the date of expiration. The NLRB found "absol utely no basis for infering
that the layoffs . . . were for the object of pressuring the union to nake
contractual concessions". (Royal Packing Gonpany, supra, footnote 4 page
1061. )

In the only | ockout case decided under the ALRA this Board has

ruled i npermssible a | ockout which discrimnatorily retaliated
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against strikers for engaging in union activity. (Mrio Sai khon (1982) 8
ALRB No. 88.)

In the instant case, Respondent has contended that its crop

protection programwas purely the product of necessity —its legitinate fear
of a strike and the potentially devastating effect of such a strike if the
conpany was at full production. Thus, it suggests that the economc action
taken was not a | ockout, and that the traditional "Iockout" decisions are

i napplicable to this litigation. However, | find that the crop protection
programwas unmstakably an integral part of Respondent's bargai ni ng
strategy. It was devel oped prior to the negotiations, and i ndeed, was
contingent upon the "flow' of those negotiations throughout the summer of
1981. In the words of chief negotiator George Horne, the conpany "was not
going to be caught with its pants down" (as had occurred in 1976).%¥ A t hough
Horne denied that the inplenentation of the crop protecti on programwas part
of the conpany's effort to enhance its bargai ning position, | amunable to

di stingui sh the avoi dance of a weakened bargai ning position froman effort to
achi eve a bargai ning advantage. At the very least, the crop protection
program cannot accurately be categorized as sinple economic action related to
crop, weather, etc. As the layoffs were contingent upon the negotiations --
and even preceded the 1981 negotations -- | believe that NLRB and ALRB

"l ockout" deci sions are

38. RT. Wol. MII, p. 150, 11. 17-28.
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appl i cabl e precedent.®

Wiat nust be asked then is whether the record contai ns evi dence that
the enpl oyer was guided in its conduct by a notive to di scourage union
activity or to evade bargai ning, or absent such evidence, whether it
I nherently prejudiced union interests and was devoi d of significant economc

justification. (See Mario Saikhon, 8 ALRB No. 88, fn. 5 p. 19, citing

Carling and Co., supra; Carlson Roofing GConpany, Inc. (1979) 245 NLRB 13, 16-
18 [102 LRRM 1532]; German, Basic Text on Labor Law (1977) pp. 358-360.)

Inthe first instance, the crop protection programwas not
discrimnatory in the sense that it disproportionately affected pro-union
adherents. No contention is nade that the layoffs, transfers, and reductions

in hours entailed disparate treatnent of

_ 39. Wiile General Gounsel and Respondent agree that reference to
gﬁpl i cabl e NLRB precedent is appropriate pursuant to section 1148 of the Act,
Charging Party has suggested that this Board shoul d i npose a ﬂer se pre-

i npasse ban on | ockouts as the rule best able to effectuate the policies of
the Act. Charging Party contends that to require the parties to bargain to

| npasse before inpl ementation of a | ockout wll serve the goal of resol ution
of differencs through negotiation which is central to the policies of the
Act. i1t woul d have the advantage of "obliging the parties to focus on

bar gai ni ng" as well as provide nuch needed certainty regarding the legality
of the use of powerful econom c weapons. g(:har ging Party Brief, p.13.) Wile
there is a conpelling logic that a rule of certainty woul d be advantageous in
a setting of seasonal agricultural chanﬁe and a transitory work force in
order to encourage bar gai ni ng between the parties, who may not have had any
extended mutual bargai ning history, these factors are not present in the
instant case. To wt, the UFWand the conpany had executed two pri or

col | ecti ve bargai ni ng agreenents and had a five-year (al beit storny)

rel ationship. Furthernore, the nushroomgrowt h processes and requi red work
force are stabl e throughout the year. Wiile different stages of the grow ng
process nay dictate different staffing needs, the general work force can
expect pernanent year-round enploynent. It appears therefore that applicabl e
NLRB doctrine (as opposed to a novel rule geared to the agricultural setting)
is appropriate in the instant case.
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the very active union enpl oyees. On the contrary, the evidence suggests
that the entire work force was vocal |y pro-uni on

Qoining, as it did, at the earliest stages of the bargai ning (the
parties had not exchanged econom c proposal s), however, the crop protection
program seriously inpacted upon the negotiation process. FPrior to the
submssion of the initial proposals, the union was faced with an ulti matum—
extend the contract or coomt itself to a no-strike clause. Ether variation
woul d constitute a concession fromthe union's point of view since the
exi sting contract had already called for a no-strike/ no-Iockout clause
effective through Septenber 6. Thus, the union woul d have had to bargain
away its current "duration" rights to avoid the inpending | ayoffs. %

Wen coupled wth the lack of alacrity wth which the conpany
responded to the Lhion's infornation requests, certain direct communications
bet ween Respondent and enpl oyees which at tines cast doubt upon the union's
wllingness and/or ability to fairly represent its nmenbers (and even bl aned
the union for the crop protection programand | oss of work when the
i nportation of East Qoast rnushroons was di scontinued) and ot her unil ateral
actions which altered enpl oyees working conditions w thout input fromthe
certified bargai ning representative (see discussion, infra), the | ockout

severely tainted the bargai ni ng process.

. ~40. Interestingly, the conpany was in a no-lose situation on this
vital issue. Snceit interpreted the crop protection programnot to be
precl uded by the "no-1ockout™ |anguage of the contract, it was not bound by
the Septenber 6 date for inplenentation of the phase down.
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Nowhere was this inprint nore evident than during the final dispute
on the duration issue which the parties were unabl e to resol ve on Novenber
19, 1981 —the first day of the strike. A that session, Respondent insisted
upon a three-nonth "cushi on" whi ch woul d prohibit economc action (strike
and/or 1 ockout) until February 1983.%Y This cushion was vital because of the
historic relationship problens encountered by the parties (i.e., the strike
of 1976). Wiile the union finally offered to forego retroactivity (and agreed
to a Novenber 1982 reopener) as a concession to the conpany's arti cul at ed
desire not to be placed at economc di sadvantage vis a vis its conpetition
the conpany refused to nake any further concession on any issues, insisting
on the duration it proposed. Fromthe date of this "deadl ock", Respondent
showed little interest in exploring resolution of the parties' outstanding
differences. There would be a mninumof forrmal bargaining, wthdrawal of
previous proposals, 24-hour ultimata, and a new package (13 January 1982)
whi ch woul d include articles denonstrating a regression (fromthe union's
point of view frompreviously negotiated itens. (See discussion, infra.)

Wil e the union had previously urged early extension of the contract

(Soquel and Ventura) as an initial negotiation posture (see

41. Respondent coul d have, and did in fact, bargain for such right
by i nsistence on the "90-day" cushion in the negotiation session of Novenber
19. Such a position taken at the negotiation table -- in another context --
that is, in the absence of w de-spread | ayoffs, transfers, and reduction in
hours —woul d not necessarily be Indicative of bad faith. As discussed
supra, it is the conbination of Respondent's unilateral decision to inplenent
the crop protection programand insistence to "deadl ock" upon contract ual
protection of such conduct which | find to be violative of its statutory duty
In the instant case.
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QX 125 and X 141), certainly it undertook no unilateral economc action
(nor could it have done so lawfully under the existing contract) when its
ext ensi on proposal was rejected by the conpany. That Respondent proceeded
wth the crop protection programunilaterally in the face of the contractual
| anguage prohibiting | ockout prior to 6 Septenber and at the commencenent of
bargaining | find to be suggestive of bad faith and inherently prejudicial to
the union's interest in pursuing successful negotiations. The action taken
by the conpany distracted fromthe substantive negotiations and shifted the
focus of the parties anay fromthe table. The thought persists that "but
for" the inplenentation of the crop protection program the contractual
difficulties of the parties may wel | have been resol ved. * Lockouts whi ch
precl ude bargai ning before it can begin have been found viol ative of the
NLRA (Scott Manufacturing Go. (1961) 133 NLRB 1012 [48 LRRM1784].) | thus

conclude that in the instant context Respondent's cormrencenent - of - bar gai ni ng
crop protection program-- whether it be called a layoff for reasons rel ated
to contract expiration or a | ockout of the workforce -- in conjunction with
contractual |anguage precl udi ng | ockout, certain unlawful unilateral changes
and aspects of bad faith at the table, all in the absence of signficant
objective indicia that a strike was immnent constitutes an unl awful evasion
of bargaining in violation of section 1153(e) of the Act. This is not to

suggest any per se rule regarding the legality of

_ 42. Respondent woul d later contend at the negotiation table
that its economc package had to be reduced because of the |ayoffs and
subsequent strike.
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such economc action in other contexts, or even to engage in the process of
wei ghi ng appropri ate economc weapons. Rather, this conclusion nerely

di stingui shes the | anful phase down in the Royal Packi ng decision fromthe

conduct herein. That is, here, the timng of economc action seened nore
peculiarly related to i npacting upon bargai ning rather than to real economc
necessity. This conclusion is buttressed by the findings of bad faith
bargaining —to wit, failure to pronptly provide requested i nfornati on, false
decl aration of inpasse, and an unw | |ingness to resol ve di sputed i ssues

foll ow ng the Novenber 19 strike, as well as certain unilateral changes in
the terns and conditions of enpl oynent di scussed infra.

In reaching this conclusion, | specifically reject Respondent's
contention that the timng of the crop protection programwas dictated sol el y
by economc considerations. n the one hand, it is difficult to second-guess
Respondent' s business justification for the July 15 inpl enentati on date —
sone 53 days prior to the expiration of the contract. Wile this date far
preceded the threatened i npl enentation of the programduring ot her
negotiations both at Ventura (1978) and Soquel (1979, 1982), the testinony of
expert Kneebone that the August 1978 crop protection programwoul d have been
i npl enented too late is uncontroverted.” As the crop protection program
commenced by reduction of the initial stages of the process -- e.g., the

conpost -- Respondent's theory

43. Respondent's expl anation that increased productivity nmandated
earlier inplenentation of the program however, does not wthstand scrutiny,
as there is no particular correlation between the size of the farmand the
producti on process. The nushroons are grown over the sane nunber of days
regardl ess of the nunber produced.

- 60-



woul d seemto suggest that the entire 100-day period woul d be necessary to
bring production down to a conplete halt. By starting with a phase down sone
53 days prior to the expiration of the contract, Respondent coul d be
reasonabl y assured of reaching |less than 50 percent capacity by the date on
whi ch the union could | egal |y take economc action. And this July 15

deadl i ne was decided upon in early 1981 by conpany personnel and nade known
to the union before the formal negotiati ons comrenced.

On the other hand, the timng is not really congruent wth
Respondent's claimthat it had reasonabl e fear of an inpending strike upon
termnation of the contract, as such fear is not supported by the record
evidence. That is, the object indicators that the union would i ndeed stri ke

that were present in the Royal Packing case are not present in the instant

case. There, four days prior to the initiation of the |ayoffs, the union
provi ded a nenor andum of agreenent for the enployer(s) to sign —failure of
which inplicitly threatened that strike action would be taken. The ALJ
therein also credited testinony that the union expressly had threatened to
strike if the conpanies failed to sign this agreenent.

In the instant case, Respondent’'s "objective criteria" was limted
to a general feeling that the enpl oyees were unhappy wth the 1978-81
contract. Wiile all supervisors were asked to keep their eyes open for
enpl oyee di scussions of a strike, the neager communi cations through the
spring of 1981 (when the July 15 date for inplenentati on was deci ded) were
limted to all egations that sone (no nore than 5) enpl oyees were predicting a
strike. The alleged threat to bring the conpany to its knees was concededl y

not rel ated
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to the conpany until August, well after the program had been inpl enent ed. %

Nor can the union's failure to el ect a negotiating coomttee and
commence negotiations until early July be seen as an attenpt at
"bri nknmanshi p* whi ch woul d | eave the conpany with no alternative. Rather,
the July commencenent of negotiations was tinely in light of the historical
rel ati onshi p between the parties both in Ventura and Soquel . The conpany
conceded as much during the previous 1978 Ventura sessions. (Q2X 125.) |
therefore cannot conclude on this record that Respondent had suffi ci ent
obj ective reason to believe that the union woul d strike upon termnation of
the contract, or that the legitinmate fear of such action conpel |l ed the
shut down or economc |ayoffs of July 15.

Sai d concl usi on does not require Respondent to bear the risks of
extrene financial |oss or retain enpl oyees on payroll status after the phase-

out had elimnated work available to them (See Royal Packing, page 1061.)

Respondent was not required to choose between such alternatives as its price
for asserting a lawful right to | ockout enpl oyees (follow ng contract
expiration). Rather, | conclude that absent significant objective indicia of
i mmnent strike, Respondent cannot |awful |y commence negotiations by threat
of economc action in violation of existing contract |anguage. To rule
otherwise is to effectively require the union be faced wth an ul timatum--

nake a concessi on (by nodifying the existing contract)

44. There is no record evidence of work stoppages throughout the
termof the 1978-81 contract which woul d support Respondent's fear that a
strike was i mMmnent in 1981 (see Respondent Brief, p. 152).
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or be subject to massive layoffs. HEther alternative, juxtaposed with the
no-strike, no-lockout provisions of the existing contract suggest

Respondent' s rel uctance to engage in good faith negotiations and i s not
per ni ssi bl e under applicabl e precedent.® Wiile in a sense it is true that if
Respondent deferred its crop protection programuntil Septenber and a strike
nateri al i zed before commencenent of the phase-down of operations, it mght
have sust ai ned consi derabl e econom c | osses, such possibilites woul d not by
thensel ves justify the July 15 inpl enentation date in the instant context.
This is not to suggest that a union mght avoid its obligation to bargain
until the eve of contractual termnation to conpel Respondent to risk
financial devastation. Rather, in the instant case, where there was anpl e
tinme wthin which to negotiate, | find Respondent's commencenent of

bargai ning posture to constitute an unlawful evasion of its duty to bargain
in good faith.%® Insofar as the purposes of the Act are to encourage

col | ective bargaining, and to bring peace to the fields of California

_ 45.  Wlike American Shipbuilding Conpany, supra, where it was hel d
not inproper for Respondent to |ock cut enployees in order to bring "economc
pressure to bear in support of its legitinate bargai ning position", no
bargai ni ng position had been established in the instant case. Respondent's
econom c proposal was not even prepared until 21 July 1981 (six days after
the crop protection programwas inpl enented), and as di scussed infra, other
aspects of its conduct both at the table and away fromthe table are
suggesti ve of bad faith bargai ning.

46. Inlight of ny conclusion re the lack of justification and the
timng of the crop protection program | would al so find Respondent's action
"inherently destructive" of the union's interests (in reaching a collective
bar gai ni ng agreenent through good faith negotiations), devoid of significant
eclolnomc Justification and therefore violative of the Act on that basis as
wel | .
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agriculture, I amreluctant to conclude that a commencenent of bargai ni ng
| ockout w thout objective indicators of the immnency of a strike are
consistent with good faith bargaining. | therefore find Respondent's conduct
viol ative of section 1153(a) and (e) of the ALRA %

2.  The Bargai ning

Labor Code section 1153(e) requires the Respondent "to bargain
collectively and in good faith." od faith bargaining is defined in section
1155. 2 as:

The perfornance of the nutual obligation of the agricultural

enpl oyer and the representatives of the Agricul tural enpl oyees to
nmeet at reasonabl e tines and confer in good faith wth respect to
wages, hours, and other terns and conditions of enpl oynent ....

The Act requires a sincere effort to resol ve differences, rather
than the actual reaching of an agreement. Q P. Mirphy (1979) 5 ALRB No. 63,

review denied by G.App., 1st Dst., Ov. 4, Nov. 10, 1980, hearing deni ed

Dec. 10, 1980. "The parties are obligated to apply as great a degree of
diligence and pronptness arrangi ng and conducting the col |l ective bargai ni ng
negotiations as they display in other business affairs of inportance." AH
Bel o Corporation (WAATV) v. NL.RB (1968) 170 NLRB 1558, 1565 [69 LRRV
1239]; nodified (5th Ar. 1969) 411 F. 2d 959.

As per M. Justice Frankfurter, concurring in part and dissenting in
part, in NL RB v. Truitt Manufacturing Conpany (1956) 351 U S 149 [ 100
L. BEd 1029, 1033; 38 LRRM2042]. "The determnation of good faith nornal |y

can rest only on an inference

47. For the reasons described infra. | find no
I ndependent viol ati on of section 1155. 3(a)(4).
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based upon nore or |ess persuasive nmani festations of another's state of mnd.
The previous relations of the parties, antecedent events expl ai ni ng behavi or
at the bargaining table, and the course of negotiations constitute the raw
facts for reaching such a determnation.” S nce direct evidence of bad faith
is rarely found, the party's intent is nornally discerned only through revi ew

of atotality of its conduct. (Q P. Mirphy, supra.) The totality of

conduct nay include specific acts away fromthe bargai ning tabl e —unil ateral
changes, failure to provide relevant infornmation etc. -- which constitute

i ndependent viol ations of the Act and are indicia of bad faith bargai ni ng.
(Masaji B o dba EHEo Farns (1980) 6 ALRB No. 20, renmanded Q. App. 5th Dist.,
July 23, 1981, hg. deni ed Novenber 16, 1981.)

As such, "(No case involving an allegation of surface bargai ni ng
presents an easy issue to decide .... It is the total picture shown by the
facts and evi dence that either supports the charge or falls short of the
quantumof affirnative proof required by law"” (Borg Wrner Gontrol (1972)
198 NLRB 726, citing NL.R B v. Anerican National |nsurance Conpany (1952)
343 U S 395.)

General (ounsel contends that Respondent's bad faith
bar gai ni ng posture was exenplified in various ways: (1) the illegal | ockout

as discussed supra; (2) failure to provide and del ay in providing

information; 3) direct communications; (4) engaging in surface bargai ni ng by
advanci ng patent|y unacceptabl e positions on nmandat ory bargai ni ng i ssues;
unr easonabl y del ayi ng maki ng proposal s and count er-proposal s; failing and
refusi ng to advance reasons for positions taken at the bargai ning tabl e;

nai ntai ni ng i ntransi gent
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posi tions; engagi ng i n regressive bargai ning by increasi ng denands t hr oughout
negotiations and by offering | ess i n economc provisions than the enpl oyees
were already receiving, failing to provide an authorized, inforned and
prepared negotiator at each negotiation session; denigration of the union as
the excl usi ve col | ective bargaining representative of Respondent's
agricultural enployees; (5) presentation of the January 13, 1982, proposal
contai ning approxi mately 25 articles on which Respondent bar gai ned
regressively.

a. Synopsis of the At-the-Tabl e Gonduct

As discussed, supra, the bargaining coomenced on a difficult note -- wth
notification by Respondent that the crop protection programwoul d be

i npl enented in the absence of an extension or witten no-strike guarantees.
The pace of early negotiations was painfully sl ow —the parties exchanged
basi ¢ | anguage proposals in early July and August and resol ved mnor issues,
but made little real progress. Mjor economc issues and the duration
problem-- wth the union suggesting a one-year contract and the conpany
calling for a three-year pact -- renai ned unresol ved.

No further progress was nade during the nunerous Septenber and post -
expiration-of-contract sessions. It was not until UPWPresident GCeasar
Chavez net with the conpany negotiating teamduring the period Gt ober 30
through early Novenber that the parties made significant concessions and
noved toward possi bl e resolution. Mjor novenent was nade by both sides over
| anguage and economcs, and the parties resolved all their differences except

for
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di sci pl i ne/ di scharge; duration, certain wages; crew |eaders; certain job
descriptions; shift differential for boiler tenders and irrigators; overtine;
vacations; and nedical plan contribution rate.

On Novenber 19, the strike occurred. A the Respondent's behest,
anot her negotiati on session was hel d and the uni on provi ded significant
novenent on its duration proposal by di savow ng retroactivity and agreeing to
a two-year proposal wth a one-year reopener on economcs in Novenber 1982 to
neet the conpany's contention that the latter was being pl aced at an economc
di sadvantage vis a vis the conpetition whose contracts termnated the
subsequent fall. At that point, the parties therefore differed on the
duration issue only insofar as the conpany had insisted upon a 90-day
"cushi on" from Novenber 1982 to February 1983 prior to resort to economc
action. The Whion had nodified its proposal, but was not inclined, at |east
at that stage of the proceedi ng, to gi ve Respondent an econom c advantage —
that is, the luxury of waiting while the conpetition negotiated its 1982
contracts. For its part, Respondent indicated that it had further novenent
on economcs, and suggested sone novenent on discipline (invalidating
previous disciplinary action after six nonths), but needed further
concessi ons fromthe uni on on duration.

No novenent by either side was nade the follow ng day, and efforts
by Gesar Chavez to settle the negotiations on 27 Novenber were resisted by
the conpany. |ndeed, the conpany took the position that UFWPresi dent Chavez
i nsisted upon the firing of two supervisors in exchange for the conpany's
duration proposal, and has clained that M. Chavez' denand was an i nproper

subj ect of
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bargai ning.® M Chavez adanant|y deni ed naki ng such a threat and
urged the conpany to respond to the union's | atest novenent (of 19 Novenber).
The conpany declined to do so, as its interest in negotiations had clearly
waned.

The Decenber 14 session was highlighted only by the conpany's
I nsistence (and the union's denial) that the union had pl aced the issue of
the discharge of two supervisors onto the bargaining table. There was no
novenent on any issue, and the union reiterated that neither the uni on
representative proposal nor the firing of two supervisors was part of its
out standi ng offer. |npasse was decl ared on 18 Decenber, wth the conpany
unilaterally inplenenting its wage increases (consistent wth its | atest
economc offer of 9 Novenber). n 4 January 1982 the conpany's existing
proposal was wthdrawn. (Q2X 70.) n 14 January 1982, a new proposal by the
conpany i ncl uded changes whi ch the union perceived as regressive in sone 23

areas. ¥

48. Wether or not Chavez had suggested that the firing of two
supervi sors and the paid union representative proposal could settle the other
out standi ng di fferences between the parties and whether or not such a
suggestlon s an inproper subject of bargai ning becones noot as | find Chavez
made it clear at the table on 27 Novenber that he was not preconditioning
settl enent upon the conpany's acceptance of this proposal. This position was
reiterated by the union at the Decenber 13 neeting, even though the conpany
insisLed upon holding the union to its interpretation of Chavez' all eged
r enar ks.

49. As discussed, supra, the new union security clause incl uded
| anguage regarding religious convictions. The hiring hal [ provision was
deleted inits entirety. The tine wthin which to Process gri evances was
reduced from60 to 15 days. R ghts of access were |imted. The union | abe
and the mai ntenance of standards articles were del eted. An optional conpany
pensi on plan was included. The |abor managenent commttee whi ch had been
pronoted by both sides as a solution to relationship probl ens was w t hdr ann.
Oewleaders red-circled at their present wages were reduced fromthree years
to one year.
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The uni on counter-proposal of 15 February 1982 did not even elicit
anot her bar gai ni ng sessi on through the duration of the hearing which
concl uded on 2 April 1982.

Wiat appeared to be "hard bargai ning" during | ate Qctober and early
Novenber gave way to disinterest in the bargai ning process as the conpany
clai ned to have suffered fromenornous | osses because of the July 15 crop
protection program (which it had hoped to avoid by union extension of the
contract), and the 19 Novenber strike. Follow ng the strike, Respondent was
disinclined to pursue col |l ective bargaining. Taken in isolation,
Respondent's late disinterest may not be fully conclusive of its |ack of
desire to bargain in good faith. But in considering the totality of
Respondent ' s conduct —al t hough apparent|y engaged in hard bargai ni ng on
certain occasions (particularly Qctober 30 through Novenber 8) -- | find
Respondent's actions to be inconsistent wth its duty under the Act. 1In so
deciding, | have considered Respondent’'s initial dilatory responses to the
union's infornation requests and its initial proposal offering | ess than what
nmany enpl oyees had been earning under the existing contract to be indicative
of bad faith in this context where the Respondent had insisted upon early
contractual resol ution as necessary to avoid the crop protection program
S mlarly, Respondent's proposal of 14 January, follow ng the take-it-or-
| eave-it ultinata i ssued by the correspondence of Decenber 1981, suggests a
disinclination to seriously pursue a solution to the parties' problens at the
bargaining table. Additionally, its overeagerness to decl are i npasse (as

early as August 1981) and the ultinate decl aration of

- 69-



i mpasse in Decenber 1981 | find to be further indication of the absence of
good faith, particularly where as here, the conpany had conceded that it had
further novenent on such issues as wages and di sci pl i ne/ di schar ge.

Wiile | do not viewthe function of the Board to conpel concessions
or dictate particular contractual |anguage, the conpany's early insistence
upon the crop protection programor extension of the contract, even under
exi sting contractual obligation not to lock out, juxtaposed wth its own
declaration of (false) inpasse for the union's failure to negotiate a 90-day
cushi on whi ch Respondent had contended that it did not need legally —are
suggestive of bad faith. That is, Respondent unilaterally® commenced crop
protection in the absence of union concession re extension of the contract or
witten no-strike guarantee, despite the no-strike/ no-Iockout provisions of
the existing contract. During the negotiations, it then insisted (to
"inpasse") that the conpany needed a 90-day cushion to avoid the relationship
difficulties which it had encountered in the past. Considered in isolation,
Repsondent ' s i nsi stence upon the 90-day cushi on nay not suggest bad faith.
But | find that such insistence followng its previous conduct (despite the
no-stri ke/ no-1 ockout priviso of the existing contract) to denonstrate an
unw | | i ngness to engage in the mutual give-and-take requisite to neani ngful

negotiations. 1In a

50. This is not to suggest that the actual inplenmentation of the
| ayoffs, transfers, etc. were "unilateral”. The conpany on several occasions
indicated its desire to discuss the "effects"” of its decision. The union was
not interested in negotiating this aspect of the conpany's conduct.
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sense, Respondent held up the contract over aright it believed it already
possessed under the law Such adherence to "an untenabl e | egal position
during negotiations is inconsistent wth the obligation to bargain in good
faith." (See Dal Porto & Sons, Inc. (1983) 9 ALRB No. 4, ALJD, p. 38, citing
Queen Mary Restaurant Gorp. v. NL.RB (9th dr. 1977) 560 F.2d 403.) The

conclusion is all the nore conpel |ling upon consideration of the conpany's
failure to provide relevant infornmation, certain direct comunications, and

various unilateral changes (per se violations), discussed infra.

In reaching this decision, | specifically reject General Gounsel's
allegations that the conpany (outside of the January 13, 1982, proposal)
engaged i n surface bargai ning by advancing patently unaccept abl e positions on
nmandat ory bar gai ni ng i ssues; unreasonably del ayed i n maki ng proposal s and
counterproposal s; failed and refused to advance reasons for positions taken
at the bargaining table; naintained intransigent positions or failed to
provi de an aut horized, informed and prepared negotiator at each session.
the contrary, the thirty-one (31) negotiation sessions attended by the
parties between 6 July 1981 and 14 Decenber 1981 were headed by the conpany's
chief negotiator George Horne on all but three occasions (July 29, August 3,
and ctober 22). On two of these three occasions, farmnanager Janes Kahl
attended in M. Horne's absence and engaged i n neani ngful di scussi on of
out standi ng i ssues. O the ot her occasi on —August 3 —both Messrs. Kahl and
Horne were detained by the air controllers' strike but submtted an
out standi ng proposal a few days later. It was clear throughout these

sessions that M. Horne gave themhis fullest attention,
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provi ded Respondent’s reasons for various positions taken and general |y
conducted these matters with a seriousness of purpose whi ch a busi ness person
woul d gi ve to such a process.? (See A H Belo Gorporation (WAATV) V.

NL RB (1968) 170 NLRB 1558 [69 LRRM 1239]; nodified (5th dr. 1969) 411

F.2d 959.) Nor do | find record evidence of delays in presenting proposal s
or counterproposal s which would indicate a failure on the conpany's part to
approach the negotiations wth the seriousness required by the statute.

Finally, | reject Respondent's contentions that the union engaged in
surface bargaining by intentional ly del aying negotiations (both at the
commencenent and during crucial points of the negotiations); repeatedy
changi ng negotiators, failing to nmake counterproposals, or raising illegal
subj ects of bargai ni ng.

The record sinply does not support the conclusion that the union's
failure to select its negotiating coomttee, and inability to present its
first language proposal until 7 July del ayed negotiations or indicated a | ack
of willingness to reach agreement. |ndeed, by Respondent's own previous
adm ssion (QCX 125), the two-nonth period set aside by the parties to
negotiate prior to the expiration date of the contract was anple tine to
reach agreenent. The union, |ike the Respondent, prepared nunerous

count er pr oposal s,

51. At tines, Respondent's explanations re
counterproposal s were less than lucid (particularly wth respect to specific
| anguage in the arbitration and gri evance, and vacation proposals.) However,
| donot find that the parties' differences wth respect to these 1ssues to
have seriously inpacted upon the negotiations. Duration (and to a nmuch
Iessler extent, wages) was the main stunbling bl ock to successful contract
resol ution.
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and attenpted to respond to the other side's latest position in a reasonably
pronpt fashion. Wether or not the union indicated it ultinmately desired
i ndustry-w de negotiations as Respondent suggests (See Respondent's brief, p
254), there is no evidence that the union was intentional |y del ayi ng
settlenent so that it could have al | nushroom conpany contracts expire at the
sane tine. In actuality, it was Respondent who insisted upon a Novenber
expiration date in an effort to avoid conpetitive disadvantage. UWWndtil the 19
Novenber strike, the union had insisted upon retroactivity to the Septenber 6
contract date which had characterized the parties' earlier agreenents. The
| ongest period of inactivity —between August 13 and August 27 —during whi ch
the union prepared a full econom c and | anguage count er proposal —does not
establ i sh purposeful delay to avoid bargaining. [|ndeed, the union refrained
fromeconomc activity for sone 10 weeks followng the tine it was legally
permted to do so (the expiration of the contract), and, along with the
conpany, engaged in intensive bargaining during | ate Qctober-early Novenber
sessi ons.

Nor do | find the union's reliance on negotiators Roberto de |a
Quz, At Mendoza and Gesar Chavez to fall short of its duty to bargain in
good faith. Both sides obviously considered the negotiations very inportant.
Both sides spent nmany hours at the tabl e which included the participation of
chief personnel. Wiile a quantumanal ysis of the nunber of sessions and
hours spent at the table does not necessarily define a good faith effort to
reach agreenment by mutual give-and-take, | do not find on this record that

either party was inattentive to the task at hand.
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Finally, as discussed previously, the alleged injection of an
"illegal" subject of bargaining -- the discharge of two supervisors -- could
have had but mninal inpact upon the negotiations as union negotiators Chavez
and de la Qruz quickly disavowed any intention to make resol ution of the

parties' disagreenent contingent upon any such dermand.®? if anything, the

conpany' s insistence that the union naintained this position -- in the face
of the union's on-the-tabl e di savowal -- suggests the conpany's unw | | i ngness
to explore real settlenent possibilities followng the 19 Novenber strike. |
therefore concl ude that the negotiating conduct of the union was not in bad

faith, and therefore not a defense to the Respondent's surface bargai ni ng.

b. The Failure to Provide Information

General (ounsel all eges that Respondent has failed to provide and/ or
undul y del ayed in providing infornation requested by the UPWduring the
negotiations (on 19 June, 6-7 July and 13 August 1981). Respondent contends
that it has conplied wth all the union's demands for infornation.

The duty to bargain in good faith may be violated by the
Respondent's refusal to furnish infornmation rel evant and reasonabl y
necessary to the union's ability to carry out the negotiations or
admni stration of a collective bargaining agreenent. (Misaji EHo dba Ba
Farns, et al., (1980) 6 ALRB No. 20; Kawano (1981) 1 ALRB No. 16; Detroit
Edi son Conpany v. NL.RB (1979) 440 U S. 301, 303

52. Smlarly, Chavez' remark in late ctober that the conpany did
not deserve a contract throws little Ii%ht on the union's notivation in this
case, as the renarks were fol |l oned by the nost intensive (and productive)
negoti ations of the entire period.
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[99 S . 1123, 155; 59 L.HE. 2d 333; Paul W Bertuccio (1982) 8 ALRB Nb. 101,

ALID p. 143.) Information nust be provided w th reasonabl e pronptness to
satisfy the enployer's obligation. (Kawano, Inc., supra; B F. DO anond
Gonstruction Conpany (1967) 163 NLRB 16.1, enf'd (5th dr. 1968) 410 F. 2d
462.)

In Kawano, failure to classify enpl oyees other than as general
workers and failure to explain rate differentials was held to be a viol ation
of section 1153(e) and (a) of the Act. S mlarly, failure to furnish
information on job classifications, wages, and fringe benefits, has been hel d
to be violative of section 8(a)(5) and (1) of the NNRA (Fy Foods, Inc.
(1979) 241 NLRB No. 42 [100 LRRM 1513]; CGallier's QustomKi tchens (1979) 243
NLRB No. 143 [102 LRRVI 1009].)

In Paul W Bertuccio (1982) 8 ALRB No. 101, the ALRB held that the

enpl oyer viol ated section 1153 by refusing to provide the UFWw th

i nformation requested concerning the conpany's production and vyi el d.
"Respondent' s yield and production figures are closely related to the incone
of the enployees. . . . Respondent did not fulfill its duty by providing
only gross nunbers of enpl oyees and acres, or by offering to allow the union
to look through its general office records. (Paul W Bertuccio, supra, ALJD
p. 150.)

In the instant case, Respondent fell short of fulfilling its duty to
provi de accurate, conplete, and tinely informati on upon request of the UFW
Specifically, Respondent's did not provide the requested data regarding
productivity by nushroomgrade until very late in the negotiations (during
the critical late Cctober - early Novenber sessions). Information regarding

pi ckers' hours was nade
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available only for selected periods of tine. No information was provided by
the conpany as to the cost of the various fringe benefits, such as w tness
and jury duty pay, bereavenent pay, and overtine; or of various tools and
equi pnent . Ful'l conpliance was forthcomng only with respect to relatively
mnor itens —e.g., acreage, and corporate structure.

| specifically reject Respondent’'s contention that because during
the hearing an "in canera i nspection” was conducted to review certain
information regarding the productivity of nushroons by grade, that such a
procedure constituted an admssion that Respondent had a bona fide cl ai mof
confidentiality wth respect to this information. At the table, Respondent
clained it did not have the information requested in the formsought by the
union. (RT. Vol. X1, p. 127. 11. 10-23; Vol. XXI11, P. 103, 11. 14-22;
Vol . XXX, p. 76, 11. 15-20.) It was not until the hearing that the "trade
secret” argunment was first raised.

| further find that Respondent's failure to provide conpl ete
information re production by nushroom grade, pickers' hours, and vari ous
benefit costs in a tinely fashion was significant in the instant case in
light of the conpany's request for an early end to negotiations and its
ultimatumto commence the layoffs on July 15 absent extension of the contract
or witten no-strike assurances. It seens highly incongruous that the
Respondent woul d rely upon the union's inability to prepare a full economc
proposal prior to the 15 July deadline as a prinary justification for the
i npl enentation of the crop protection programwhen it was dilatory in

providing the union with the information necessary to prepare
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such a proposal. As in Paul W Bertuccio (1982) 8 ALRB No. 101, the union

did what it was able to do under the circunstances —it prepared econom c
proposal s to the conpany with the information that it had at the tine.
There, as here, the union was placed at a disadvantage as it was forced to
nmake proposal s and revi ew counter-proposals in a state of ignorance on sone

crucial economc itens. (Paul W Bertuccio, supra, ALJD p. 159.)

Finally, it is unclear whether General Gounsel is contending that
the failure to provide infornation regardi ng the nunber of enpl oyees in
incentive crews at Soquel (GC Brief, p. 121) on August 13 is a separate
i ndi cator of bad faith.® Respondent's contention that the union had equal
neans of ascertaining this information is not a sufficient defense under
appl i cabl e NLRA precedent. (Bel-Air Bow, Inc. (1980) 247 NLRB 6; The Kroger
Gonpany (1976) 226 NLRB 512; New York Tines (1982) 265 NLRB No. 45 [111 LRRV

1578].) However, as farmnanager Janes Kahl recall ed providing

approxi mati ons of the information requested, and union representative Lawson
obtai ned the information fromhis own sources and the i ssue was di scussed in
the early Septenber neetings, | find that any alleged failure to supply the
Soquel information had no i npact upon negotiations. | woul d concl ude that
this aspect of the enpl oyer's conduct provides no further indicia of bad
faith.

- 53, Farmmanager Janes Kahl recal |l ed giving rough .
approxi mati ons of the information requested on the evening in question.
Lhion representative Karl Lawson deni ed receiving the precise infornation.
(RT. Wol. XXV, p. 151, 11. 9-28; RT. Wol. X1I, p. 6, 11. 16-21.)
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c. Drect Negotiations

General (ounsel al |l eges that Respondent has bargained in bad faith
through its series of direct communications to the work force di sparagi ng of
the union. It cites as precedent NL.RB. v. General Hectric Gonpany (2d
dr. 1969). 418 F.2d 736 [72 LRRM 2530], cert, denied (1970) 397 US 965 [73
LRRM 2600] enforcing (1964) 150 NLRB 192 [57 LRRM 1491] whi ch hel d an
enpl oyer to have violated section 8(a)(5) of the NLRA by conbining a take-it-

or-leave-it bargaining posture with a public relations canpai gn undert aken
"for the purpose of disparaging and discrediting the statutory representative
in the eyes of its enpl oyee constituents, to seek to persuade the enpl oyees
to exert pressure on the representative to submt to the will of the
enpl oyer, and to create the inpression that the enpl oyer rather than the
uni on was the true protector of the enployee's interest. (dtations) Id.,
150 NLRB at 195. %

According to the Second Arcuit Gourt of Appeals, it was the
conbi nation of the enployer's take-it-or-leave-it bargaining position and its
w dely publicized stance of unbendi ng firmess which rendered it unable to
alter a position once taken. Therefore, its conduct constituted a refusal to
bargain in fact as well as absence of subjective good faith because it
inplied that the conpany coul d bargai n and communi cate as though the uni on
did not exist.

Respondent herein contends that the statenents nade inits letters
to enpl oyees are constitutionally protected free speech (First Arendnent to

US onstitution) and are permssi bl e speech

54. See also Admral Packing Go. (1981) 7 ALRB No. 43.
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t.

pursuant to section 1155 of the Ac it argues that the conpany

has a broad right to communicate wth its workers concerning the progress of

col | ecti ve bargai ni ng negoti ati ons between itself and the union.

(See Proctor & Ganble Mg. Go. (Port lvory) (1966) 160 NLRB 334.)

In the instant case, the foll ow ng communications issed by
Respondent directly to its enpl oyees were of particul ar significance:

In the July 15 correspondence, the conpany reveal ed its crop
protecti on programwhi ch it deened nandat ory because of the union's failure
to extend the contract or agreenment to witten no strike assurance. Said
communi cation not only cast doubt upon the legitinacy of the Respondent's
fear of immnent strike (the letter referred to the possibility that the
parties "seemed" to be heading for a serious |abor dispute), it epitomzed
Respondent's take-it-or-leave it bargaing position: the crop protection
programwoul d be inpl enented before real bargai ning occurred, while the

uni on was accused of "forcing" the conpany into nassive |ayoffs. ¥

55. Section 1155 of the Act, nodel ed after section 8(c) of the
NLRA, provides: "The expressing of any views, argunents, or opinions, or the
dissemnation thereof, whether in witten, printed, graphic or visual form
shall not constitute evidence of an unfair [abor practice ... if such
expression contains no threat of reprisal or force or promse of benefit".

56. As discussed previously, the crop protection program nay be
seen as the nost serious of all the alleged "unilateral” changes inpl enent ed
by the conpany. That is, absent uni on concession regardi ng extension of the
contract or witten no-strike guarantee, the conpany insisted upon its
unilateral right to inplenent the crop protection program Ironically,
Respondent proceeded to decl are i npasse when the union failed to concede the
three-nont h cushion it denmanded before agreenent to a one-year reopener
clause in the next contract.
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Wi | e the conpany contends that the letter was extrenely consistent with a
good faith desire to reach agreenent with the union, | find the attribution
of economc dislocations to the union certainly denigrative of the enpl oyees'
exclusive representative. It is thus difficult to surmse howthe letter is
consistent with the conpany's intention to bargain in good faith and reach a
contract wth the union.

Subsequent communi cations reenforced the conpany's efforts to create
a wedge between the enpl oyees and t he uni on:

O 15 ctober, the conpany provided a formfor enpl oyees to revoke
their authorization for dues deductions and to resign fromthe uni on.

O 22 ctober, the conpany attirbuted the cessation of the
i nportation of Eastern nushroons to the union, inplying that the latter was
responsi ble for any resultant | oss in work.

O 19 Novenber, the conpany inforned enpl oyees that they nmay be
fined by the union if they decided to work during the strike.

O 20 Novenber, the conpany appeal ed to workers to deci de
individually if the conpany's proposal regarding duration shoul d be accept ed.

A though considered in isolation, any one of these |latter

cormmuni cations may seemto be innocuous,®” taken as a whole, in

57. See particularly Perkins Machi ne Gonpany (1963) 141 NLRB 697,
where the National Board dismssed a conplaint charging violation for
Respondent' s solicitation of enpl oyees to resign fromthe uni on and revoki ng
authorizations to the union for deduction of dues, where the letter advi sed
t he enpl oyees of certain contract provisions, the enpl oyees were invited to
nake their own choice, and there were no other indiclia of anti-union aninus.
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the context of the crop protection programinpl enented at the commencenent of
the negotiations, the premature inpasse at the end of negotiations on the
duration issue, the delays in providing infornation, and various unil ateral
changes, the communi cations support the finding that Respondent’s bar gai ni ng
position fell far short of its statutory mandate. | find the conpany's
distribution (to packing shed workers) of the notice of the cessation of the
importation of nushroons to be particularly egregious, as such latter conduct
constituted a unilateral change in the terns and conditions of enpl oynent
violative of the (Act as discussed infra). As the notification was directed
to the group nost likely to be affected by the decisions in this regard, the
Respondent ' s appr oach seens nore geared to di sparagi ng the enpl oyees'

excl usi ve bargai ning representative than to bargaining in good faith as
contenpl ated by section 1153(e).

Wile | do not find the coomunications in the instant case as
intrinsically harnful to the collective bargaining process as those referred
toin the cases cited by General (ounsel (see General (ounsel Brief, citing
The Red Rock Gonpany (1949) 84 NLRB 521 and Tarlas Meat Conpany (1979) 239

NLRB 1400 where the enpl oyers cal | ed enpl oyees to neeting and tried to
convi nce themto accept proposals), | find that they provi de sone supportive

i ndi ci a of Respondent's bad faith approach to bargai ni ng. 2%

57a. | would find no separate violations in these communi cations
which | believe fall short of the direct bargaining held unlawful in Pacific
Mishroom Farns (1981) 7 ALRB No. 28, rev. den. G .App., 1st DOst., Dv. 1,
May 5, 1982.
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In light of the divergence of views anong the circuit courts of
appeal regarding the use by which statements short of threats or prom ses of
benefits may be utilized as background for notivational infornmation, (conpare
NL RB v. Glvert Dairy Products (10th AQr. 1963) 317 F.2d 44 with
Darlington Mg. Go. v. NL.RB (4th dr. 1968) 397 F.2d 760 [ 68 LRRM 2356],
cert. denied, 393 US 1023 [89 S . 632, 21 L.E. 567]; |ndiana Mtal
Products V. NL. RB. (7th dr. 1953) 202 F.2d 613 [31 LRRM 2490]), | woul d

find that Respondent's conduct was violative of section 1153(e) w t hout
regard to these communi cations.

In sumary, while the evidence is largely circunstantial and the
record reflective of uneven spurts of hard bargai ni ng enmeshed with certain
indicators of bad faith, and the decision is by no neans clear-cut, | would
recommend that Respondent be found in violation of section 1153(e) and
derivatively section 1153(a) of the Act. Qur statute, like the NLRA clearly
contenpl ates that the parties nust nake a serious effort to resol ve
di fferences and reach a common ground (N L.R B. v. Insurance Agents
International Uhion (1960) 361 U S 477, 45 LRRM2705.) nly at tines did

Respondent di splay such an attitude in the instant case. S nce the

| egi sl ature has nandated the Board to effectuate its policy encouragi ng

bar gai ning and not to avoi d sane because the nandate is difficult to apply, |
w Il recommend the appropriate renedy therefor. | disagree wth General
Qounsel ''s contention that the conduct of Respondent constitutes an additional
violation of section 1155.3(c)(4). | interpret said | anguage to be
definitional —that is, to explain or define good/ bad faith as opposed to

I ndependent grounds for
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violation of the Act.

| also reject the argunent that Respondent's conduct was viol ative
of section 1153(c). Wiile aspects of its behavior were denegrative of the
union, | do not view Respondent's overall conduct to be ained at ridding
itself of the UFW There was no such intention intinated by the
I npl enentation of the crop protection programand even the all eged threats
were ainmed at encouragi ng agreenent to a contract (on the conpany's terns)
rather than di scouraging union activity per se. Wile in a sense the refusal
to bargain wth the enpl oyees' coll ective bargaining representative nay be
percei ved as an unlawful undermning of the union's legitinate objectives, |
find insufficient evidence to support a finding of violation of section
1153(c). In any event, such a finding of violation would not affect the

proposed renedy in this context.
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M. ALLEED UN LATERAL GHANGES

Lhilateral changes in working conditions during bargaining are
equivalent to per se violations of the duty to bargain since they constitute
arefusal to negotiate or bargainin fact. NL RB v. Katz (1962) 369 U S
736, 743 [50 LRRM 2177]. Wien such conduct is present, the Board need nake

no finding that the totality of the enpl oyer's conduct nanifests bad faith;
the practice itself is conclusive of that issue, since the unilateral action
pl aces a bargai ning topi c outside the reach of the bargai ning process. |

shal | discuss each alleged unilateral violation in seriatim

A (hanges in Rates of Pay for P ant Mintenance VWrkers John Lopez,
Franci sco Sandoval , and Denetri o Vasquez Cervantes (Paragraphs
20(e) (9) and 20(e)(10)

1. John Lopez was hired as an assi stant nai ntenance el ectrician in
Respondent ' s mai nt enance departnent. Wen a nai ntenance el ectrician left the
Respondent' s enpl oy in August 1975, M. Lopez was requested to perform
nai nt enance el ectrician duties during off hours and weekends. He was paid a
75* per hour differential for these extra duties (over his base sal ary of
$4.00 per hour). (RT., Wol. XXV, p. 86.) During the first collective
bar gai ni ng agreenent, a special rate was negotiated for M. Lopez which
guaranteed that he would retain his rate differential over that of his nornal
classification. The wage was $5.45 with the plant nai ntenance base at $4. 65
(A&X 73, p. 58). Wen the plant mai nt enance base pay was rai sed to $4. 98 per
hour under the 1976-78 contract, M. Lopez wage was raised to $5.75 per
hour. The 1978 -1981 col | ecti ve bargai ni ng agreenent included a nmai nt enance

of standards clause which retained M. Lopez' rate differential.
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Former operations manager Henry Cassity testified that the conpany cal cul at ed
the yearly increases by multiplying the rate increase in the contract (for
the plant mai ntenance base pay) by the |ast wage M. Lopez was earning. To
wt, for the Septenber 1979 wage i ncrease, the conpany multiplied the 7
percent raises in wages for plant nai ntenance personnel to M. Lopez'
existing wage to arrive at the wage differential (e.g. 80¢). M. Lopez was
notified of these changes and on one occasion (in 1980) reported an error in
his pay whi ch was subsequently recal cul ated by the conpany (RT. Vol. XXV,

PP. 55-58; RX 40).

During the sunmer negotiations of 1981, M. Lopez approached the UFW
negotiating team(specifically Karl Lawson and Roberto de la Quz) to inquire
regardi ng the Respondent’'s offer wth respect to his salary. Uoon
calcul ation of the percentage differential and actual noney differential in
M. Lopez' salary conpared with the existing plant mai nt enance base (for
1981), the union concluded that there was no uniformty in the rai ses gives,
and indeed that M. Lopez was earning nuch nore than what was the bargai ned-

for salary.® Until that tine, the Union had been

58. The calcul ations indicated the follow ng:

PAY RATE
QONTRACT
ANN VERSARY  PLANT JGNNY  PERCENTAGE DALLAR
YEAR MANTENANCE LCPEZ D FFERENTI AL D FFERENTAL
1977 $4. 65 $5. 45 17 $0. 80
1978 4. 98 5. 75 .15 0.77
1979 5.25 6. 55 .24 1.30
1980 5. 60 7.30 .30 1.70

(X 74, p. 34.)
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unaware of the actual salary received by M. Lopez.

Franci sco Sandoval was initially hired by Respondent as a pl ant
nai nt enance worker in 1973. After approxinmately 1%years, he commenced doi ng
wel der work for various hours per day. He woul d be paid wel der wages for
such work. 1n 1980, M. Sandoval spoke to operation nmanager Henry Cassity
and supervi sor Juan Martinez about receiving full tine wel der wages, (from
$5.25 to $6.69 per hour). He was performng wel ding work, carpentry,
pl unbi ng, and nasonry. He was thereafter (6 Septenber 1980) conpensated as a
wel der and classified as same (RX 47). M. Sandoval testified that his job
duties remai ned identical despite the change in classification and wage rate
(RT., Vol. XV, p. 129, 11. 1-3.)

Approxi mately 2-3 nonths before the expiration of the 1981 contract,
M. Sandoval told union negotiating conmttee nenber Teodoro D az about this

sal ary adj ust nent .

Cenetrio Cervantes was hired by Respondent in March 1979 and wor ked
for approximately 3 nonths as a wel der, earning wel der wages. Thereafter, he
worked in the plant nai ntenance crew, receiving plant nai nt enance wages and
wel der wages for those hours he did wel ding work. He woul d keep track of
these hours and submt themto supervisor Juan Martinez (for 7-8 nonths).
Later, he was pai d approxi nately one-hal f wel der wages and one-hal f pl ant
nai nt enance wages regardl ess of the actual hours worked i n each category,
although in fact his hours in each job woul d fluctuate on a weekly basi s.
Approxi mately 3-4 nonths before the 19 Novenber strike, the hours paid for
M. Cervantes' welding work were reduced to 5, 7, 10 per week. Wen

Cervant es conpl ai ned to his supervi sor
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Juan Martinez he was told that he was being paid for wel der work only for
those hours when he actual ly performed wel ding. Gervantes protested that he
was doi ng wel di ng work and recei vi ng nai nt enance pay.

For the Respondent, farmoperations managery Henry Cassity testified
that M. Gervantes perfornmed both work as a wel der and as a plant nai nt enance
person. He was paid wel der work for the wel ding and pl ant mai nt enance pay
for his work in plant maintenance. (RX 41, RT. Wol. XXV, p. 68, 11. 4-6.)
M. Cassity said these paynents were in accordance with the contract which
guaranteed that anytine somebody worked at a hi gher wage cl assification, he
woul d be paid at the higher rate.

2. Analysis and QGoncl usi ons

General (ounsel all eges that Respondent has viol ated section 1153(e)
of the Act by effectuating unilateral changes in the wages of nmenbers of its
general plant nai nt enance crew from Septenber 1978 t hrough 19 Novenber 1981,
and has unilaterally failed to fully conpensate Denetrio CGervantes for hours
he worked as a wel der, fromJanuary 1980 through Novenber 1981.

It isat first blush difficult to ascertain what, if any, unilateral
change occurred with respect to M. Lopez: A special wage rate was
established for himand included in the original (1976-78) collective
bar gai ni ng agreenent and i ncorporated into the 1978-81 contract by the
nai nt enance of standards clause. Thereafter, the conpany continued to pay M.
Lopez a wage differential cotermnous wth the inpl enentation of annual

raises. The difficulty, of course, is that there is no clear cut expl anation
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as to why the total gross and percentage differential s have not varied
uniformy through the years. No consistent application of a rate
differential (e.g., equivalent to the contractual wage rate increases), or
total amount differential (e.g. 75¢ per hour) or sone conbination thereof
(e.g. .75¢ per hour plus percentage change) would result in the variable
wages paid M. Lopez over the years. Respondent has been unable to provide a
formula by which its cal cul ati ons have been nade. Admttedly, the contract

| anguage is less than precise. It assures preservation of the "rate"
differential —which mght suggest maintaining the percentage rati o between
pl ant mai ntenance workers and M. Lopez, or nerely raising the individual
wages by the identical percentage by which the other job categories were
increased. Unhder the circunstances it is clear that the conpany's
(ms)calculations resulted in a variabl e wage rate (which on one occasi on was
actual ly negotiated directly with M. Lopez) wthout input fromthe

col l ective bargai ning representative. | conclude that such conduct is a
"unilateral change" violative of section 1153(e) of the Act. Wile this
board has ruled that unilateral raise in conpensation to one individual m ght
be considered de mninmus, (See Cattle Valley Farns (1982) 8 ALRB No. 59,
citing NL.RB. v. Fitzgerald MIlIs Gorp. (2d dr.1963) 313 F. 2d 260 [52 LRRM
2174]; NL.R B v. Exchange Parts Co. (1964) 375 U S 405 [155 LRRV 2090] ;
ASHNE Farns (1980) 6 ALRB No. 9, review denied Gourt of Appeals, 5th Dst.,
Cctober 16, 1980, hearing deni ed Novenber 12, 1980), | conclude that such

doctrine is inapplicable to the instant case where a series of such

uni | at er al
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actions are all eged. ¥

Nor am| persuaded by Respondent's suggestion that notice of the
wage change to Lopez was sufficient notice to the union. The nmere fact that
M. Lopez knew what he was being paid is not sufficient to conclude that the
union was afforded sufficient opportunity to bargai n over the wage
differential, and therefore waived such right by not tinely objecting. |
interpret the Medicenter Md-South Hospital (1975) 221 NLRB 670 deci sion

cited by Respondent to apply to situations where the union had actual notice
of change wth sufficient opportunity to neet and confer prior to
I npl enent ati on.

M. Sandoval received an increase in wages because his job
classification was changed pursuant to his request. He testified that such
an increase occurred despite the fact that his duties did not change
throughout his enpl oynent. As such, | reject the conpany's argunment that it
was nerely fulfilling its contractual obligation to pay the hi ghest wage
applicable to the particular task performed. Respondent’'s own evi dence
suggests that a formal change in M. Sandoval 's classification was carried
out in Septenber 1980 and conpany personnel records now |ist himas a wel der,
even though the only record evidence suggests that his job duties never
changed.

The union had no actual know edge of the change in M. Sandoval's
classification and pay rate, at least until the negotiations of August -
Septenber 1981. Nor is the Respondent's

59. | drawno inference re respondents good/ bad faith bargai ni ng
posture by virtue of this finding of a violation of the Act wth respect to
this unilateral change in M. Lopez' wages.
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attenpt to categorize the change as de mni nus persuasive. The precedent
relied upon —a change in policy of posting job notices rather than requiring
sign ups, or a requirenent that tine cl ocks be punched rather than enpl oyees
nerely sign out —is clearly distinguishable fromthe change in wage rate
and/or job classification in the instant case. (See" Rust raft Broadcasters
of New York (1976) 225 NLRB 327; denents Wre & Manufacturing Go. (1981) 257
NLRB NO 143; Anerican Anbul ance (1981) 255 NLRB 417; (ak Qi ff-Gol nan Baki ng
Conpany (1973) 207 NLRB No. 138.) Moreover, as discussed above in the case

of M. Lopez, the conpany conmtted various other unilateral changes during
the relevant tine period. | thus conclude that Respondent has violated the
Act inthis regard as well.

| reach a different conclusion with respect to M. Cervantes'
situation. A best, the latter testified to the conpany's failure to pay him
wel der's pay for certain hours worked as a wel der. Testinony of conpany
personnel suggests that M. Cervantes was paid a wel der rate when he
perforned wel der duties, as such paynent was nmandated by the contract. Said
testinony is corroborated by conpany personnel records (RX 41) which indicate
that M. Gervantes was indeed paid variable hours at the welder rate
t hroughout 1979-81. Nor do these records support M. Cervantes' contention
that the nethod by which he submtted his hours changed during the rel evant
period. | thus conclude that no "change" has occurred with respect to M.
Cervantes' wage rate, and woul d recommend that this allegation of the

conpl ai nt be di sm ssed.
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B. Case O ew Wge | ncrease (Paragraph 20(e)(4)
1. Facts

In May 1979, the conpany rai sed the wages of the case crew (in an
anount equal to one hour's general |abor per day per nenber). The reason for
this increase was the Respondent’'s decision to mnimze disease risk by
closing off one of the two access doors to the nushroom houses. S nce the
workers woul d then only be able to enter fromone end of the room it woul d
take themlonger to conplete their task. This change was di scussed between
the shop steward Denetrio Vasquez, ranch president Victor Becerra, the entire
crew, Anthony Ashe, and then agricultural manager Hank Knaust. The conpany
reduced the agreed upon change to witing on 16 My 1979 (RX 38).%

The UFWcontract admnistrator at the time -- Kurt Ulnan --
admtted know edge of this change in the access to the roons by letter of
Sept enber 1979 (RX 27), but deni ed any know edge until the date of the
heari ng that wages had been altered. Ul man protested the Respondent's
unilateral action "wthout notification to the appropriate union personnel."

Lhion representatives Robert de la Quz and Karl Lawson testified
that they did not receive notice of the case crew wage increase until

di scussion with the workers during the sunmer 1981 negoti ati ons.

60. M. Becerra denied discussing this issue. (RT. Vol. XXXI, p.
164.? As the ranch coomttee is |listed on the rel evant nenorandum |
conclude that it is nore likely than not that M. Becerra participated in
di scussions on this issue at |east through 16 My 1979.
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2. Analysis and QGoncl usi ons

General (ounsel contends that Respondent has unilaterally increased
the wages of its ease crew since May of 1979. It is clear that the case crew
nenbers were paid the per roomincentive rate reflected in the 1978-81
contract wth the addition of one hour's pay at the general |abor hourly rate
per roomto conpensate for the additional work required with the shutting of f
of one access door. M. Qlman's letter of 21 Septenber 1979 refers to the
fact that the conpany negotiated directly with the crewwhen it decided to
cl ose one entrance to the room indicating he (M. Qlnan) had know edge of
the change in working conditions as early as 21 Septenber 1979. However, the
uni on contract admnistrator denied, and there is no evidence to the
contrary, know edge of the wage change. Even if Qlnman had in fact received
the intra-conpany nenorandumof 16 May 1979 (Respondent Exhi bit 38 indicates
QI nman recei ved a carbon copy) there is no indication in that correspondence
that any new wage rate would in fact be inplenented. |ndeed, the conpany
indicated in that meno that the appropriate rate of conpensation was bei ng
reviewed, and that thereafter concerned personnel woul d be inforned of the
conpany's (unilateral) decision. | conclude that this wage change was not
nade with the consent and/or know edge of the union, but rather was
i npl enented w thout providing the union an opportunity to negotiate in
violation of section 1153(e) of the Act.

| also reject Respondent's suggestion that notice to Victor Becerra
of the Ranch Cormittee (Respondent's Brief, p. 326, citing Merillat
Industries, Inc. (1980) 252 NLRB 784) is sufficient to constitute notice to

the union. In the instant case, a change in
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the terns of the contract was undertaken and acconpl i shed w thout prior
consent by the union representatives. Here, unlike Merillat, a collective
bargai ni ng agreenent was in effect. In Merillat, union stewards had net wth
conpany personnel to discuss an absent ee probl emwhi ch necessitated the
formul ati on of new conpany rul es. The stewards stated that absenteei smwas a
conpany problem Here, there is no record evidence that stewards (or Ranch
Committee nenbers) had any express or inplicit authority to alter or nodify
contractual agreenents negotiated by the parties. | thus conclude that the
union did not waive its right to bargain over this issue, nor is the charge
ti ne-barred by Labor Gode section 1160.2 (six-nonths statute of
limtations).%

C Reduction in Wges for the Chemcal Applicators
Par agr aph 20(e) (7)

1. Facts

O 29 August 1981, the conpany reduced the earnings of chemcal
applicator and spray truck driver enpl oyees at the ranch pursuant to
aut hori zati on of farmmanager Janes Kahl. Agricultural rmanager Knaust net
w th union steward (for the "B' equi pnent operator crew) Carlos Sandoval and
chemcal applicator Martimano M Il anueva to discuss the changes on 1
Septenber 1981. Knaust asked Sandoval to translate for Millanueva that the
latter's salary was going to be reduced as he woul d be working fewer hours
(from1l.2 to

61. Aticle 36 (Mdification) of the 1978-81 ol | ective Bargai ni ng
Agreenent provided that "(n)o provision or termof this agreenent nay be
anended, nodified, changed, altered or waived except by witten consent
executed by the parties hereto. (QX 74, p. 21.) Aticle 18 (New or Changed
perations) required notification to the union prior to the inplementation of
new wage rates. (QX 74, p. 14.)
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6. 72 hours for the Vapona, and from10.1 to 6.0 hour for the dust), although
the hourly rate woul d renain the same. Knaust expl ained that the reason for
the reduction in hours was due to the cl osing down of one of the lines --
"less roons inplied less work” (RT. Vol. XM11, p. 158, 11. 24-28.)

Lhion representative Karl Lawson testified that he | earned of the
reduced wages in Septenber 1981 when worker Mel aci o Cardona -- a chem cal
appl i cator -- showed hi mKahl's confirning nenorandum (GX 31.)%

2. Analysis and QGoncl usi ons

General (ounsel al |l eges that Respondent has unilaterally reduced
and/ or changed the wages of its chemcal applicators and the spray truck
drivers since 1979 to the present. In fact, "changes" in the weekly earni ngs
(although not the wage rate) apparently occurred on two occasions during this
period. Soretine between April 15, 1980 and 29 August 1981, the hours for
t he Vapona appl i cator were reduced from14 to 11.2; the hours for the dust
applicator were reduced from12.6 to 10.1. There is no evidence that the
uni on ever received notice of this latter reduction, at least until union

steward Carl os Sandoval was notified i n Septenber

62. It was Lawson' s understanding the the resol ution of an
earlier grievance guaranteed the conpany applicators 14 hours per
day (Vapona) and 12.6 hours per day (dust). Thus, CGeneral Gounsel
contends that two unilateral changes in this regard were nade during
the 1978-81 contract. However, there is insufficient record
evidence to establish that an earlier rate had been "unilateral | y"
changed prior to this conversation wth Cardona. (See QX 167.)
Additional |y, General Counsel's contentions in this regard were not
made clear until its post-hearing brief. | would thus decline to
find an i ndependent violation of the Act for this earlier conduct
which | do not believe to have been fully litigated. (See Harry
Carian Sales (1980) 6 ALRB No. 55.)
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1981 that the "newrate would drop from11.2 to 6.72 and 10.1 to 6.0
respectively." Uhion representative Karl Lawson al so referred to Sept enber
1981 as the date on which he | earned of the reduced wages follow ng a
conversation with chemcal applicator Ml acio Cardona. Thus, General (ounsel
contends that these unilateral changes in the nunber of hours of work and
hence weekly pay recei ved by enpl oyees are violative of sections 1153(a) and
(e) of the Act. (NL.RB v. Katz (1962) 369 US 736; Joe Maggi o, Inc.
(1982) 3 ALRB No. 72.)

Wth respect to the second reduction (29 August 1981) it is clear
that the "change" was part of the inplenentation of the crop protection
program-- the total nunber of hours were reduced for this category of
enpl oyees, as others were laid off, or assunmed different tasks. There is no
contractual provision which specifies the total hourly work required of these
wor kers. As discussed supra, the union's position with respect to the inpact
of the layoffs was to "followthe contract”. It thus declined to negotiate
over the effects of the crop protection program Thus, the legality of the
decision to reduce the hourly work of these enpl oyees rests upon the legality

63/

of the crop protection programitself.> | would recormend dismssing this

all egati on as an i ndependent violation of the Act.

63. | reject Respondent's contention that notice to Carl os Sandoval
—a steward —who served as interpreter for chemcal applicator MI|anueva
when t he conpany expl ained its previously reached deci sion —woul d constitute
noti ce to the union which would provide it wth an opportunity to bargain.
As the NLRB has held in Spriggs D stributing Conpany (1975) 219 NLRB 1046, a
union steward is not a union's agent for purposes of contract negotiations in
t he absence of any past history or experience which would create the
i npression that the steward had authority to negotiate contracts, and where
_theI uni on had not del egated this authority either expressly or by
i npl i cati on.

-95-



D Hours VWrked by Saeepers (dean-Up Gew (Paragraph 20(e)(3))

1. Facts

Jose Montes Castillo worked as a sweeper for Respondent from 31
August 1979 to Septenber 1981. Approxi mately six nonths after he started, M.
Castillo spoke with supervisor Julio Perez and asked to be paid piece rate.
The supervisor agreed to pay the sweepers®for 9 hours of work regard ess of
how qui ckly they finished. O those days when the workers left early, the
supervi sor woul d punch their tine cards for 9 hours of work. Thus, although
M. Castillo woul d work sone six-to-seven (up to ten) hours per day, he would
recei ve conpensation for only nine. As the strike approached, the sweepers'
wor k declined and apparently they received pay on an hourly basis only for
the work actual |y done.

Lhion representative Lawson did not |earn of this "change" until a
neeting wth the negotiating neeting in late July-early August 1931 —when he
was inforned by negotiating coomttee nenber Teodoro DO az that workers had
been switched fromhourly to incentive. (RT. Wol. X1I, p. 55/ 11. 4-6.)
The nmatter was brought to the conpany's attention by Roberto de |a Guz at
the Septenber 2 negotiation session.

2. Analysis and Qoncl usi ons

General (ounsel alleges that fromJanuary 1980 to Novenber 1981
Respondent has unil ateral |y reduced and/ or changed the wages and fri nge
benefits of its clean-up crew, and has al so viol ated the wages and fringe

benefit provisions of the Vst Foods- UPW ol | ecti ve

64. M. Gastillo and Constantino Contreras were the only two
sweepers in Respondent's enpl oy.
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Bargai ning Agreenent 1978-81. ontrary to General Counsel 's assertion that
the sweepers (Messrs. Castillo and Contreras) were changed fromhourly to
piece rate or incentive status, the evidence suggests only that the
supervisors permtted the workers to be paid for nine hours work regardl ess
of the actual tine it took to do their job. There is no evidence that the
sweepers worked nore than the nine hours per day (as an average or on any
given occasion) called for in the contract (Article 19), and hence no
evidence that the effect of this "agreenent” was to deny the sweepers the
full fringes due them Under NLRB precedent, however, the "change" occurring
inthe instant case is of the type which necessitates notice to the

enpl oyees' bargaining representative. See Carbonex (oal Conpany (1982) 262
NLRB No. 159 (change of shift schedule from8-12 hours w thout notification

to the union constituted violation).

Wil e the enpl oyees still received the hourly rate mandated by the
contract, they were credited with nine hours work even if they finished
early. The arrangenent was nade directly between enpl oyees and the
supervi sors and the new working conditions all oned themto | eave early if
they finished their work. Wile there is no evidence of any change in rate
of pay, nor are there pay records which woul d indicate that the enpl oyees
wer e deni ed wages and fringes nandated by the contract, | find that the
change in working conditions required notice to the bargaini ng

representative. ®

~ 65. See Mke O Gonnor Chevrol et (1974) 209 NLRB 701, which
categori zed changes whi ch cover subjects over which Respondent had an
obligation to bargain: (1) a change in the nunber of autonobiles sal esnen
woul d have to sell; (2) a newrule requiring salesnen to

(Foot not e 65 conti nued----)
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Nor do | agree with Respondent's suggestion that the Medi center
deci si on (see discussion, supra) holds that notice to enpl oyees Castillo and
Gontreras is equivalent to notice to the union. | therefore concl ude that
Respondent has viol ated section 1153(e) of the Act by its conduct in this
regard and will recommend the appropriate renedy therefor.®

E "A" (perator Oew Leader Position (Paragraph 20(e)(14))

1. Facts

Filiberto Santoyo was hired by Respondent in 1970 and wor ked from
1975 until the Novenber 1981 strike as a dQass "A' equi pnent operator. In
June 1980, supervisor Dennis Weel er asked M. Santoyo if he woul d hel p out
as a crew |l eader until the conpany coul d get another supervisor because a
supervisor had quit wthout prior warning. There was no posting for this
"new position" and M. Santoyo worked as crew | eader for 4-6 weeks (QCX 142).
The duties invol ved checking to see that the job was done properly by the

other workers. (QCX 74, p. 29.) M. Santoyo did not speak to anyone

(Foot not e 65 conti nued—>

work nore Saturdays; (3) an additional $100 personal liability for sal esnen;
(4) withdrawal of the privi Igﬂ_e of |eaving premses during working hours for
refreshments. Changes over whi ch Respondent has no obligation to bargain:
(1) a change in the tyﬁe of car provided an enpl oyee (wth fewer extras?
which did not affect the terns and conditions of enploynent since it only
affected one enpl oyee and it was not contended that Respondent changed its
policy with respect to assignment of denonstrator cars to its enpl oyees in
general; and (2) a rule which required sal esmen to naintain tine records
}/\here there was no evidence that the rul e went beyond the requirenents of
aw

66. | would find no independent violation for the conpany's
_all_ﬁparent return to the forner policy of paynent only for actual work done.
Is later "change" in reality reflects the reduction in hours discussed wth
respect to Respondent's crop protection program
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connected with the union regarding his tenporary assignnent -- steward,
ranch coormttee nenber, or representative -- until the hearing.

For the Respondent, then-agricultural nanager Hank Knaust testified
that the conpany needed an individual know edgeabl e about conpost present on
Sundays, and additionally, someone to unload trucks at night (during the
rainy season for approxinately six weeks). M. Santoyo was placed in this
position on a tenporary basis.

2. Analysis and Goncl usi ons

General (ounsel all eges that from August 1980, Respondent
unilaterally created a new bargaining unit position of crew|eader for the
"A' operators, failed to post the vacancy prior to filling said position,
and thereafter elimnated said position.

Article 10 (Managenent R ghts) of the 1978-31 contract (Q2X 74, p.
13) provides that the conpany retain all rights to assign and transfer
enpl oyees. Qewleaders are identified generally under Job Descriptions in
the 1978-81 Agreerment (QGCX 74, p. 29). Thus, any "change" which occurred had
al ready been contenpl ated by and negotiated by the parties. | thus find no
violation by the tenporary placement of M. Santoyo into the crew | eader
position and recomrend dismssal of this allegation of the conplaint.

F. Packing of Mishroons not G own at Vst Foods (Paragraph 20(c))

1. Facts

I n Novenber 1980, the conpany brought in approximately one truckl oad
(one week's worth) of harvested nushroons to its Ventura plant for packing

and shi ppi ng.
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During the last week of Septenber 1981, farmnanager Janes Kahl was
i nforned through the conpany' s nmarketing organi zation that there were excess
nushroons on the East Goast that coul d be brought to the Ventura plant for
packi ng and shi ppi ng. The conpany decided to bring in a | oad of these
nushroons, pack themat Ventura, and ship themto Vést Coast nmarkets. Kahl
described the first shipnent of rmushroons as "experinental” to see if the
nushroons coul d survive the transport and be packed successfully (RT. Vol.
[11; p. 148). Shipping orders reveal ed four separate shi pnents ordered on the
5th, 9th, 11th and 12th of Cctober 1981 (GCX 79). MNotification to the Uhion
was not given until the negotiation session of Gctober 9. George Horne asked
Roberto de la Qruz whether the union had any problens with this action, and
de la Quz said that he would give the. Lhion's position forthwith. At the
negoti ation session of 10 (ctober, de la Quz informed Horne that he had
turned the nmatter over to the UPWs legal departnent. |If the | egal
departnment di sagreed with this "subcontracting", the conpany woul d be so
notified. n 16 Cctober 1981, de la Quz wired the union's opposition to the
conpany' s unilateral change in operations and requested that the Respondent
cease inporting a product to be packed by Vést Foods Ventura enpl oyees. By
letter of 26 Gctober, the conpany conplied wth the union's request "as a
good faith step to bring us closer to a newcontract”. Aletter was al so
sent to all enployees referring to the packi ng of these nushroons (GCX 50 A &
B, see discussion supra).

2. Analysis and Goncl usi ons

General (ounsel alleges that in Novenber 1980 and Cct ober
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1981, Respondent unilaterally subcontracted out and/or diverted the

bargai ning unit work of grow ng and harvesting nushroons —and usi ng the UFW
| abel in packing these nushroons w thout first giving notice to or bargai ni ng
wth the UPW The essence of the charge is that nushroons grown fromthe
East (past were brought into the Ventura Farmfor packing and shi ppi ng

w thout the union's prior consent. General Gounsel has |ikened the conduct
here to the subcontracting of bargaining unit work in F breboard Paper
Gorporation v. NL.RB (1964) 379 U S 203, which was held to be a "termand

condition of enploynent”. The Lhited Sates Suprene Court reasoned that it
was therefore obligatory upon the enpl oyer to notify the union of any
proposed subcontracting, and to bargai n over the decision and effects of such
a change.

That the union had no know edge of these events until after the fact
is uncontroverted. Respondent's claimthat its notification was tinely and
that the union waived its right to bargai n over these prograns which it did
not learn about until the negotiation session of 10 Qctober 1981 —after the
nushroons had al ready been inported and packed —are unconvi nci ng. Wet her
de la Quz' anbi guous renmark that the conpany would not be liable until the
union evaluated its position on this natter coul d be deened a wai ver of any
obj ections for conduct occurring fromthe tine of notification of the union's
response (conpare General Counsel Exhibits 46 and 47), there is no record
evi dence to suggest that the union waived its objections to the inportation
of the nushroons that had al ready occurred in 1980 and 1981. De |la Quz'
version in this regard was supported by union wtness R chard Chavez. (R T.
\ol .
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1V, P. 103.)

Respondent further contends that the packi ng and shi ppi ng of East
Qoast nushroons was consistent wth its crop protection programand provi ded
greater hours of work for the packing shed workers. Wiile the inpact of
subcontracting® nay be just the opposite of that caused by the bringing in
of outside nushroons —e.g., an increase in bargaining unit work as opposed
to a decrease —each event woul d constitute a change in the terns and
conditions of enploynent, and is therefore a mandatory subject of bargai ni ng.

(See Tex-Cal Land Managenent, Inc. (1982) 8 ALRB No. 85.)

Nor can this experinental plan be seen as a necessary aspect of the
econom c phase down —simlar to the layoffs, dislocations and | oss of hours
incurred throughout the plant. FRather, the conpany was at once phasi ng down
its work force to protect agai nst potential strike, and at the sane tine
preserving its markets by inporting East (oast nushroons. |f the packi ng
workers were to benefit by these conbined prograns (or at |east have their
status quo preserved), certainly the pickers would not. Wen the union
decided that it was not inits best interest to agree to such a program the
enpl oyees were inforned by the conpany that it was the uni on which sought to

deprive the work force (which had been

67. In a sense, the conpany's conduct here was a type of
subcontracting —i nsofar as the arrangenent can be viewed as a
"subcontracting” out of the grow ng and harvesting operations (by virtue of
the crop protection programwhi ch effectively deprived the bargal ning unit
enpl oyees of work). The inportation of nushroons in conjunction wth the
crop protection programeffectively shifted bargai ning unit harvesting and
grow ng operations to non-bargaining unit personnel (on the East Coast) yet
pr O\lél ded work for the packing shed enpl oyees and mai nt ai ned Respondent’s
nar ket s.
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previously "victimzed" by the crop protection programof July 15,
also attributable to the union) of mich needed additional work.® As conceded
by Respondent, the inportation of nmushroons was a "very lowrisk project” for
the conpany which it voluntarily (and unilaterally) chose to undertake
(Respondent Brief, p. 334). |If there was a strike, trucks coul d be rerouted
and nushroons packed at anot her |ocal packing operation.

| find Respondent's unilateral conduct in this regard to be a per se
violation of section 1153(e). Further, | find the conpany's denigration of
the union's position comunicated directly to the enpl oyees to be evi dence of
bad faith bargaining (see discussion supra).

G Supervisors Performing "A' and "B' (perator Verk
(Paragraph 20(e)(2))

1. Facts

In late Decenber-early January 1981, ranch commttee vice president
Teodoro D az observed supervi sors Jose Aranbul a and Enri que Her nandez
oper ati ng nmachi nery whi ch was used by the "A' and "B' operators who were
bargai ning unit nenbers. Diaz brought this to the attention of supervisor
Qegory Tuttle and the issue of supervisors doi ng bargai ning unit work was
di scussed at a grievance neeting on 23 Decenber 1980. Tuttle inforned D az
and Karl Lawson that he would attenpt to resolve this problem thereafter

spoke w th supervisor Aranbul a, and D az did not observe either Aranbul a or

_ 68. Interestingly, the "invitation" to resign fromthe uni on was
nmail ed to the enpl oyees on 15 Gctober 1981 (ACX 45 A & B). (he week | ater,
t he conpany inforned the enpl oyees that the uni on opposed the effort to
provi de additional work for enpl oyees (QX 50 A & 3).
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Hernandez performng this type of bargaining unit work follow ng the neeti ng.
Jarmes Kahl reiterated these instructions to supervisory personnel when he
first assuned the farmmanager position in early 1981 —stating that he was
payi ng his peopl e to be supervisors and not to do bargai ning unit work.

(RT. Vol. XXV, p. 61, 11. 13-28.) Asimlar problemwas brought to M.
Daz' attention in February or March 1981 by enpl oyees Juan Medi na and
Roberto Santoyo —but no action was taken by the Uhion.

Juan Medi na observed supervisors Jose Aranbul a,®® Juan Martinez and
Mke Binsely performng "A" and "B' operator work on various occasions in
1981. Aranbul a woul d use the "B' operator nachines for 5-6 hours per day and
occasionally all day. He would use the "A' operator nachi nes three-to-four
hours per day, three-to-four days per week. (RT. Vol. XX pp. 57-58.)

Mai nt enance supervi sor Juan Martinez was observed by Medina using the "A' and
"B' operator machinery to performoperator work for 2-3 hours per day 1 or 2
days per week from1979-80 up until the Novenber 1981 strike. Conpost

supervi sor Mke Binsely was seen using the machinery to do operator tasks 2-3
hours per day on a daily basis through June 1981.

For the Respondent, Juan Martinez denied using the "A' and "B’
operator machinery for any period of tinme greater than one-half hour per day.
He did concede operating nachi nery on an energency basis —e.g., when peopl e
were at lunch and a truck arrived, he would unload the naterial (which did

not take nore than 5 m nutes)

69. The functional/incentive supervisor.
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rather than interfere with the enpl oyees' |unch. @

Martinez al so used "B' machinery to bring sand over to where work
was bei ng done on a cenent slab during a two-week period in the sunmer of
1981. He stated that there were no "A' or "B' operators present and he woul d
nmake two trips to the sand pile per day to provide materials for the workers
who woul d otherw se be without work. (RT. Vol. XXM I, p. 59.)

Jose Aranbul a deni ed using the nachinery in 1981 except for
energenci es —when it was raining or suppl ements had to be pushed inside the
houses and no operators were around —and for training. (RT. Vol. XXM, p.
4, 11. 11-26.)” He stated that he operated the "A' and "B' machi nes
approxi matel y one tine every two nonths, specifically denyi ng ever having
operated the "A' nmachine 3-4 hours per day or 2-3 days per week or the "B’
nmachi nery for 6-8 hours per day, 2-3 days per week. (RT. Vol. XXM, p. 5,
11. 1-9.)

2. Analysis and Goncl usi ons

General (ounsel al |l eges the Respondent has unilaterally authorized
its supervisors to performbargai ning unit work by operating machinery from
January through Novenber 1981. Article 13 of the 1978-81 coll ective
bar gai ni ng agreenent prohi bits supervisors from performng bargai ni ng unit
work "except for instruction, training, and energencies." (QX 74, p. 16.)
Part 5, section a, of the suppl enentary agreenent al so permts conpost

forenen to operate

70. This policy would al so avoid the obligation of paying overti re.

71, But see M. Aranbula' s admssion that there were no people to
trainin 1981. (RT. Vol. XXM 1, p. 37, 11. 26-27.)
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cranes and graders fromtine to tine (GX 74, p. 32). After reviewof the
record in this regard, | find insufficient evidence that Jose Aranbul a
operated the machinery so as to deprive enpl oyees of bargaining unit work as
alleged by General Gounsel. Juan Medina's nenory was particul arly poor on
details, and although | find himto be a sincere wtness, | conclude that it
is nmore likely than not that M. Arambul a utilized the nachi nery as he
(Aranbul a) described —in energency situations when there were no ot her
operators avail able and not for |longer than one-hal f hour per day. |Indeed, on
t hose occasi ons when the supervisors admtted to viol ating these gui del i nes,

t he uni on and conpany net to discuss the problens at first step grievance.
reach a simlar conclusion with respect to the allegations pertaining to Juan
Martinez and Mke Binsely —the latter of whomas conpost foreman was
permtted tine-to-tine usage of the machi nery under the col |l ective bargai ni ng
agreenent. To wit, there is insufficient evidence to conclude that the
supervi sors perforned work on this nmachi nery whi ch was prohibited by the

exi sting col | ective bargai ni ng agreenent .

In any event, proof of an alleged violation of this provision of the
contract woul d not necessarily entail a unilateral "change" in conpany policy
whi ch woul d constitute a violation of the Act. Wiile it is true that the
conpany has a duty to bargai n over workl oad and over the perfornmance by
supervi sors of work which is usually done by enpl oyees in the bargai ning unit
(see Beacon Pi ece Dyei ng & Fini shing Gonpany (1958) 121 NLRB 953; O own (oach
Gorporation (1965) 155 NLRB 625), as natters covered by the existing

contract, the union woul d have the right to grieve any percei ved
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violations. A though the supervisor's alleged reasons for his use of the
nachi nery nay not be of the type contenpl ated by the parties when they

negoti ated the "energency" |anguage of the article, it cannot be concl uded as
a matter of law that the conpany had inpl emented a change in policy by the
nere fact that supervisors were observed operating such machinery for varying
periods of tinme. Furthernore, as the union steward was the person inbued
wth the authority to institute these first-step grievances, know edge of any
such violations by the steward woul d constitute know edge to the union,
(Merillat Industries, Inc. (1980) 252 NLRB 784) and all known vi ol ati ons

occurring nore than six nonths prior to the filing of charges woul d be barred
by the Statute of Limtations (Labor Code Section 1160.2.) | therefore

recormend that these allegations of the conplaint be di smssed.
H Supervisors Performng Product Pickup WWrk
(Paragraph 20(e)(6)) #
1. Facts

Severiano Martinez had been enpl oyed i n Respondent’s product pi ckup
crew from 1975 t hrough Novenber 1981. He observed supervisor Luis Partida
pi cking up nushroons for 1%- 2 hours per day for three days per week
commenci ng i n January/ February 1981 and | asting about two nont hs.

During the sanme period, Martinez al so observed supervisors Julio
Perez picking up nushroons 1-2 hours per day, three days per week, and Sanuel

Monroy pi cki ng up nushroons 2-3 hours per day for

72. P cking up baskets of nushroons fromthe edge of the boards in
t he nushr oom houses.
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three days per week.

The pi ck-up workers and pi ck-up steward Juan Gonzal ez net wth
supervisors Gegory Tuttle and Julio Perez to discuss the probl emduring
February 1981. Approxinately 15-20 days fol |l ow ng the neeting, the probl em
recurred and anot her neeting was call ed between the workers, union steward
Gonzal es or Jacinto Qtiz, and supervisors partida, Tuttle and Perez. The
supervi sors promsed to avoi d doi ng product pick-up work. The probl em
recurred about 1 - 1% nonths prior to the expiration of the contract when all
t hree supervi sors were observed pi cki ng up nushroons for nore than one-hal f
hour per day by M. Martinez. Mrtinez also testified that he observed
partida, Perez and Monroy pi cki ng up nushroons 2-3 hours per day
approxi matel y 3 days per week until the 19 Novenber 1981 strike.

For Respondent, farmmanager James Kahl testified that early in 1931
there was di scussi on between Teodoro D az”® and hinsel f regarding the pickup
wor k done by supervisors Julio Perez and Samuel Mdnroy. Kahl promsed to
nmake sure that supervisors were doi ng what the contract stated. (R T. \ol.
M, p. 12, 11. 20-26.) D az testified that he never observed Mnroy doi ng
such work after he discussed this matter directly wth the supervisor in
February or March, 1981. (RT. Wol. XMI, p. 7, 11. 17-18.) Indeed, D az
deni ed noticing or |learning of any problens wth supervisors hel ping in the
mushroom pi ck-up during all of 1981. (RT. Vol. XV, p. 11,

73. M. Daz was the union steward for a pi ck-up crew for sone
period of tinme between Decenber 1979 and Novenber 1981, as well as vice-
president of the ranch coomttee from May-June 1980. He was al so a nenber of
the negotiating coomttee fromJune 1981.

- 108-



11. 26-28; p. 12, 11. 1-3.)

Supervi sor Partida deni ed any excess pi ck-up work, and cl ai ned t hat
he only perforned pi ck-up work to teach the pickers the proper way to do the
job or to train newpeople. (RT. Wol. XXM, P. 73, 11. 22-27.) O cross-
examnation, M. Partida could not recall specifically which peopl e he
trained but insisted that such instruction could be done in about 10 m nut es.
(RT. Vol. XXM 11, pp. 12-13.)

Supervisor Julio Perez admtted to working in excess of one-hal f
hour assisting wth the pick-up in Decenber 1980. Wthin a week, union
steward Jacinto Qtiz protested and the matter was di scussed anmong Tuttl e,
Perez and Qtiz. Perez promsed that he would not do nore pick-up than the
contract provided (30 mnutes), and clainmed to have fulfilled this
commtrent. No further conplaints or grievances were raised in this regard.
(RT. Vol. XXM 11, p. 67, 11. 18-23.)

2. Analysis and Goncl usi ons

General (ounsel alleges that fromJanuary 1981 through Novenber 1981
Respondent has unil ateral |y authorized supervi sors to performbargai ni ng unit
wor k cl eani ng nushroons fromgrow ng houses. Article 13 of the 1978-81
col | ecti ve bargai ni ng agreenment permtted supervisors to perform bargaini ng
unit work only for purposes of instruction, training and energencies. (GX
74, p. 12.) Picking supervisors were also allowed to assist in cleaning
nushroons fromroons for the |ast one-hal f hour of the working day. (GX 74,
p. 32.)

The evidence on this issue, however, establishes only that
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the conpany nay have violated the contract early in 1981, which resulted in
gri evance neetings between conpany personnel, workers, and stewards. To
credit M. Martinez' non-specific recollection of violations which occurred
thereafter woul d not establish a unilateral change in conpany policy
violative of the Act, but isolated violations of a particular paragraph of
the contract. To wit-, there is insufficient evidence that any change in
conpany policy occurred. | therefore recommend that this paragraph of the
conpl ai nt be di sm ssed.
I. Wirking Conditions of Irrigators (Paragraph 20(e)(15))

1. Facts

Irrigator (and crew steward) Qruz Rodriguez testified that in July
1981™ the irrigator crew commenced | ayi ng pi pes, putting down salt,
unl oadi ng the spawn trucks, and putting the filters on the coolers -- work
not previously performed by that cremw (RT. Vo. XM1, p. 90, 11. 24-28; p.
91, 1. 1.)® The crew continued this work through Novenber 1981 al t hough al |
received the irrigator wage. Wen Rodriguez spoke to supervisor Neil Adler
in August regarding this shift injob duties he was told that the workers had
to do what they were told, not what they wanted to do. Rodriguez reported

the job change to ranch coomttee president victor Becerra

74. Ater the crop protection |ayoffs had conmenced.

75. P ant mai ntenance workers nornally put up filters and were pai d
$5.60 per hour. (RT. Wol. XXX, p. 138, 11. 13-15, RX 17.) Chem cal
wor kers (sprayers) nor nal Iy laid salt and were paid $4.28 an hour. (RT.
Vol. XM, p. 92, 11. 11-13.) PRoomattendants and area nai nt enance wor ker s
Wer e pai d $4.21 an hour and nornal | y unl oaded trucks and | ai d down pi pes.
(74(11:)>< 74; RT. vol. XXM, p. 117.) Irrigators were paid $4.28 per hour. (QX
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who said that nothing coul d be done. Neither union representative Roberto
de la Quz nor Karl Lawson stated that they | earned of the "new' duties
perforned by the irrigator crewuntil the date of the hearing. (RT. \ol.
XX, pp. 10-11; pp. 35-36.)

For the Respondent, Hank Knaust testified that irrigators were
called upon to do work that fell outside the classification of irrigation
work in early 1981 (May-August) and right through the strike. Knaust
expl ai ned that the reason for the changed duties was to give the irrigators
sufficient work. Because of the crop protection program there were not
enough roons to irrigate. The action was taken to carry into effect the
conpany' s policy to absorb as many peopl e as possi bl e into other positions
and mnimze the inpact of the crop protection program (RT. Vol. XXM, p.
17, 11. 6-11.) According to Knaust, the work invol ved | ayi ng down st eam
pi pes, unl oadi ng spawn, changing filters, and |ayi ng down salt. Room
attendants nornal ly laid pipes and put the filters in the cool ers; general
yard cl ean-up peopl e (area mai ntenance) nornal |y unl oaded spawn; fl oor
sweepers (pi cking departnent), roomattendants, and, in one instance, the
chem cal sprayer would norrmal |y put down the salt. Knaust stated that the
work was general |abor work —nornally paid at a lower rate than the
irrigators ($4.21 per hour rather than $4.28 per hour), but that the
irrigators retained the irrigation wages for this | ower classification

wor k. %

76. Hank Knaust al so rel ated another occasion in early 1981 when
chemcal applicator Martimano Millanueva was utilized to spray flies for two
hours so that a general |aborer assuned his duties laying salt. This job
shift was acconplished in consultation wth ranch coonmttee president victor
Becerra. (See RT. vol. XXM, p. 123.)
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2. Analysis and Goncl usi ons

General (ounsel al |l eges that Respondent unilaterally changed the
duties and working conditions of the irrigator crew and failed to conpensate
the crew at appropriate wage rates for their "new job duties fromJuly
through Novenber 1981. It is conceded by all parties that irrigators were
given duties not covered by the contractual job description, as one aspect of
the crop protection program That is, since the nunber of roons to irrigate
declined wth the economc layoffs in other areas, the irrigators were
requested to | ay down st eam pi pes, unl oad spawn, change filters, and |lay down
salt. These tasks were generally perfornmed by roomattendants, yard cl ean-up
peopl e, and the floor sweepers (all done by general |abor people) —in | ower
classifications than irrigators who were paid at the higher irrigator rate.
Wi | e there was sone dispute as to whether the plant nai ntenance personnel
(earning a higher salary) changed filters (see the testinony of Edmundo
Garcia, RT. Vol. XXX, p. 138), | credit the recollection of Hank Knaust in
this regard as the witness who woul d have greater expertise re the various
job classifications and duties in his capacity as agricul tural nanager and
| ater farmmanager at VWést Foods.

As an integral part of the layoffs, transfers, and
reductions in hours which characterized the crop protection program the
legality of Respondent's conduct with respect to the irrigator crew hinges
upon the earlier discussion regarding inplenmentation of the crop protection
program Insofar as the union refused to discuss specific inplenentation of
this program (apart fromthe dictate that the "conpany fol | oned the

contract"), it cannot now
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consci onabl y accuse the conpany of failing to bargai n over specific
applications of that program | therefore recormend that this allegation be
di smi ssed.

J.  Supervisors Breaking/ Renovi ng Cenent and Putting up a Roof (Paragraphs
20(e) (12) and 20(e) (13))

1. Facts

Erasto Al cantar was a nai ntenance worker (and crew steward) wth
Respondent from August 1976 until the 19 Novenber 1981 strike. Approxinately
two or three nonths before the expiration of the 1981 contract, he observed
supervi sor Jose Aranbul a breaki ng cement (wth the slab breaki ng nachi ne) for
sone two to four hours per day, two to three days per week for two to three
weeks. (n occasi on, supervisor Juan Martinez picked up the pieces of cenent
and assi sted in the breaking up of the cenent approxinately three hours per

day, four to five days per week for over one nonth. Wyne Rhodes™ al so

hel ped M. A cantar put up a roof in md-1981 (four nonths before the
expiration of the contract) fromsix hours per day for sone six weeks.

A cantar believed that ranch coormttee vice president Teodoro DO az, ranch
commttee president victor Becerra, and BEdnundo Garcia all observed t hat

cenent work was bei ng perforned by the

77. This of course, does not determne the issue of whether or not
the conpany' s inpl enentation was in violation of the contract, which mght
more properly be decided by an arbitrator. | conclude only that no
“unilateral change in working conditions" occurred which would constitute a
viol ation of section 1153(e). (Conpare Paragraph 18, letter of understandi ng
attached to GCX 74 which requires the corrBany to "nake a good faith effort to
provi de as nuch work opportunity as possible for all workers" with Article 16
(p. 13) which preserves nanagenent's right to transfer enpl oyees, See al so
the job descriptions for irrigators (pp. 27-28, QX 74).)

78. Acantar testified that Wayne Rhodes gave orders to supervi sor
Juan Martinez. (RT. Vol. XV, p. 149, 11. 9-16.)
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supervisors. (RT. Wol. XV, pp. 168-170.) M. D az denied discussing the
matter until after the contract had termnated. (RT. Vol. XM, p. 4, 11.
17-18.) No grievances were filed. (RT. Wol. XMI, p. 5 11. 22-25.)

For the Respondent, supervisor Jose Aranbul a testified that during
the sunmer of 1981 he hel ped break cenent wth a jackhammer approxi nately
three tines for sone 15 to 18 mnutes on each occasion in the presence of
Erasto Alcantar. (R T. Vol. XXM, p. 7, 11. 16-23.) Approxi mately two days
later, M. A cantar and M. Aranbul a engaged in |ight conversation wherein
A cantar told the supervisor to "get going" wth the hanmer but the
super vi sor decl i ned because hi s shoul der was sore. No grievances or
conpl aints were ever addressed to Aranbul a over this issue.

Supervi sor Juan Martinez recal | ed worki ng approxi mately two weeks
during the summer of 1981 supervising cenent slab work. He admtted using
nachi nery to bring materials and to break down the cenent when operators were
not present. He denied ever working as nuch as one-hal f hour on any given
day in such work. Martinez stated that the work was done in the presence of
A cantar and that no conpl aint or grievance was ever nade regarding the
supervisor's conduct. (RT. Vol. XXM 1, p. 54.)

2. Analysis and Goncl usi ons

General (ounsel alleges that since July 1981 Respondent has
unilaterally authorized its supervisors to performbargai ning unit work
breaki ng and renovi ng cenent and putting up a roof. The evidence, however,
at best support a finding of isolated instances of supervisorial assistance

to a crew breaki ng and renovi ng cenent
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for a three-to-four week period which may or may not be in viol ation of

Article 13 of the 1978-81 col |l ective bargai ning agreenent. (QCX 74, p. 12.)
Additionally, the cenent slab work and roofing work apparently perforned by
VWyne Rhodes was done in the presence of union steward A cantar who filed no
gri evances (because he did not have the special forns necessary). Uhder the
ci rcunst ances, General Counsel has failed to prove that a change in conpany

pol i cy occurred whi ch woul d have required notice to/or bargaining wth the

union. | recommend that this allegation be di smssed.
K D scontinuance of Four-Hour M ni num Pay (Paragraph 20(e)(5))
1. Facts

Farm manager Janes Kahl and agricul tural nanager Hank Knaust
conceded that there were occasions when workers were paid for |ess than four
hours work on a gi ven day commencing in August 1981. 7 Messrs. Kahl and
Knaust attributed this "change" to the | ow production fromcrop protection
and opi ned that the new policy was "beyond the conpany's control" and
therefore appropriate pursuant to Article 20A of the collective bargai ni ng
agreenent. (GXC 74, p. 16; RT. Vol. XXM, P. 108, 11. 3-6.)

In a neeting of packing workers hel d 24 Septenber, packing
supervi sor Gerald H Suprenant through the translation of forenan Raf ael
Quillen told the workers that the four-hour guarantee would no | onger be in
effect and the workers would only be paid for their actual hours worked.

Suprenant stated that he gave no reason for

~79. Asummary of the conpany's payroll records (QCX 121) reveal s
that pickers did not receive the four-hour mnimumpay on 8 August, 4
Septenber, and 5 Sept enber 1981.
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the di sconti nuance of the policy, but that he had been inforned by upper
nmanagenent to convey this change to the workers (RT. Vol. XXX, p. 9, 11. 2-
9). Qiillen essentially corroborated the supervisor's statenent but added
that Suprenant told himto tell the workers that the conpany was not going to
be abl e to guarantee the four-hour mni numbecause "there wasn't sonet hi ng
agreed upon in the contract". (RT. Vol. XXX p. 96, 11. 17-20.)

Packi ng workers Carnen Padilia and Leticia Sanchez affirned M.
Qi llen s version of the neeting —attributing the di scontinuance of the
four-hour mninumto the expiration of the contract (RT. Vol. XV, p. 123,
11. 5-20; Vol. XM, p. 132, 11. 11-14.) LUhion representative Karl Lawson did
not |learn of the discontinuance of the four hour mninumuntil Septenber 1981
(after expiration of the contract) when several workers fromthe packi ng shed
infornmed hi mof Suprenant's speech. (R T. vol. X, P. 53, 11. 11-17.)

2. Analysis and Goncl usi ons

General (ounsel al |l eges that Respondent unilaterally di scontinued
its (contractual |y mandated) practice of paying a mninumof four hours pay
to hourly and pi ece rate enpl oyees when such enpl oyees were cal l ed to work
and were furnished | ess than four hours work. Respondent's suggestion that
this change was necessitated as a result of the inplenentation of the crop
protection programdoes not wthstand scrutiny. In the first place, it is
difficult to equate reductions in hours, job transfers, and layoffs with the
conpany's failure to abide by contractual provisions (GXC 74, Article 20, p.
16) which require the paynent of
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a mnimumof four hours of pay regardl ess of the nunber of hours of work
perfornmed. Wiile the crop protection programmght have dictated reductions
in hours, and work force, it does not necessarily followthat the conpany was
"conpel led" to unilaterally di scontinue paynent of a previously bargained for
guar ant ee.

Nor is Respondent's contention that it nerely foll owed the contract
by the discontinuation of the guarantee supported by the record. The
rel evant contractual |anguage provides that the four-hour reporting and
standby tine need not be paid "when work covered by this agreenent is del ayed
or cannot be carried out because of rain, frost, governnent condemmation of
crop, or other causes beyond the control of the conpany." (QGCX 74, p. 16.)
Sai d paragraph cannot readily be interpreted to include the conpany's
(unilateral) inplenentation of the crop protection program FEven if it were
true in sone sense that the union had alternatives to the crop protection
program—that is, it could agree to an extension of the contract, or 60-day
witten strike notification —no credible contention can be nade that the
conpany did not absolutely control the timng of its inplenentation. (See
di scussi on supra.)

Apart fromthese contractual considerations, the record evidence
does not factual |y support a causal nexus between the di scontinuance of the
four-hour guaratee and the crop protection program O the contrary, the
announcenent of the discontinuance of the policy was not nade until 24
Septenber 1981. | credit the testinony of packi ng workers Carnen Padill a,
Leticia Sanchez, and Rafael Quillen that this policy change was |inked to the

expiration of the contract by supervisor Suprenant. |ndeed, the conpany was
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rel axing the crop protection program(in effect phasing down its phase down)
shortly after the date of Suprenant's announcenent since the union had nade
good on its verbal assurances that it did not intend to strike. Yet the
four-hour guarantee was never reinstated. Undder applicable ALRB and NLRB
precedent "the col |l ective bargaini ng agreenent survives its expiration date
for the purposes of making the status quo as to wages and wor ki ng condi ti ons.
The enployer is required to maintain that status quo foll ow ng the expiration
of the collective bargaining agreement until the parties negotiate a new
agreenent or bargain in good faith to inpasse. (NL.RB v. Grilli (9th
dr. 1981) 648 F.2d 1206 [107 LRRM 2961]; dear P ne Mul dings, Inc. v.

NL RB (9h dr. 1980) 632 F.2d 721; see also Kaplan's Fruit and Produce
Gonpany (1980) 6 ALRB No. 35; Tex-Cal Land Managenent Conpany (1982) 8 ALRB
No. 85.)

A though the Respondent's contractual obligations cease with the
expiration of the contract, those terns and conditions established by the
contract governi ng the enpl oyer/enpl oyee rel ationship survive the contract.
The conpany is thus presented with a continuing obligation to apply those
terns and conditions, unless the Respondent gives tinely notice of its
intention to nodify a condition of enpl oyment, and the union fails to tinely
reguest bargaining, or inpasse is reached during bargai ni ng over the proposed
change. (Bay Area Seal ers (1980) 251 NLRB 89 [105 LRRM 1545] .)

S nce the four-hour mnimumis nanifestly a termand condition of
enpl oynent (specifically provided for in the 1978-81 col | ective bargai ni ng

agreenent) and no prior notification was given
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to the union regarding its discontinuance, | concl ude that
Respondent has conmitted a per se violation of section 1153(e) of
the Act by this unilateral change.®

L. D scontinuance of Pay for Sandby Time when NMachi nery Breaks Down
(Paragraph 20(e) (8)

1. Facts

Fill crew enpl oyee Rafael Gallardo testified that in md-Cctober he
noti ced that he was no | onger being paid for standby tine when nachi nery
broke down (on two occasions). He spoke w th supervisor Jose Aranbul a in
this regard in ctober and was inforned that "since the contract expired, we
are going to do what they said or what the conpany said or sonething |ike
that". (RT. Vol. XV, P. 92, 11. 22-25.) Prior to the expiration of the
contract, Gallardo was paid for his standby tine for periods when the
nmachi nery broke down (through chain breaks and el ectrical burns) which
occurred approxi mately one to two tines per nonth. M. Gillardo did not know
whet her the policy with respect to standby tine differed if workers were
responsi bl e for the breakdown. (RT. Vol. XV, pp. 112-114.)

For the Respondent, farmnanager Janes Kahl testified that the
conpany paid standby tine at the general |abor hourly rate to incentive
crews, (e.g. the fill, spawn, case, and dunp) when equi pnent broke down for

causes attributable to the conpany. If the

80. | do not find independent violations of section 1155. 2(c)
and 1155.3(c) which | interpret to define good faith bargaining and to
set forth requirenents for tinely nodifying existing contracts, rather
t han separate bases for violations of section 1153(a) and (e). See
di scussi on of surface bargaiing allegations, supra.
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breakdown was attributable to the crew then the fixed rate would stay in
effect. He recalled one occasion when he received a report of an incentive
crew nenber not pai d standby when nachi nery broke down. He did not recol | ect
which crewthis involved, the date, or the cause of the nachi nery breakdown.
Forner agricultural nanager Henry Knaust confirned this oral conpany
policy and denied that standby pay was ever refused when nachi nery broke down
due to circunstances not the fault of the worker. (RT. Vol. M, p. 131, 11.
18-28; p. 132, 11. 1-3.) He recalled only one instance in 1979 when st andby
time was not paid due to the worker's negligence, stating that the policy
renained in effect followng the expiration of the contract. (R T. Vol.
XXM, p. 105, 11. 23-27.)

2. Analysis and Goncl usi ons

General (ounsel all eges that since Septenber 1981
Respondent has unilaterally discontinued its practice of paying the general
| abor hourly rate to fill crew nmenbers for work perfornmed on standby tine
when they were unable to performtheir nornal fill crew tasks due to non-
functi oni ng nmachi nery.

At best, the record supports M. Gallardo's claimthat he did not
recei ve standby pay on an isol ated occasion. There is insufficient evidence
that the conpany changed its policy inthis regard, as | do not credit M.
Gl lardo' s statenent that supervisor Jose Aranbul a attributed the
di sconti nuance to the expiration of the contract. Wile M. Aranbul a was not
asked about this issue, M. Gallardo' s recollection was particularly poor in
this regard, and his recitation of the alleged statenent inprecise. A nost,

t he
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super vi sor expressed an opi nion that the conpany was going to do what it
wanted. Wthout further proof that the conpany changed its policy (which was
consi stently described by Messrs. Knaust and Kahl) | cannot concl ude that
Respondent has viol ated section 1153(e) of the Act.

| specifically reject General (ounsel's assertion that Respondent's
concessi on of the alleged change regarding the four-hour reporting mni num—
which is the sane article of the contract —necessarily suggests that the
conpany al so discontinued its practice wth respect to nachinery. Wth
respect to the four-hour mni numguarantee, there was uncontroverted
testinony that the policy was changed. In this instance, General Gounsel has
offered testi nony fromonly one enpl oyee who t hought that he had been deni ed
pay and an anbi guous renark fromthe supervisor. In the forner situation, a
crew super vi sor announced the change in policy to an entire packing crew In
this case, no such announcenent was nade. Wiile |I have rejected Respondent’s
rational e that the crop protection programnandated the four-hour m ni num
guarantee, | amnot conpelled to find additional changes in policy nerely by
the aforesaid position. | therefore recoomend that this allegation of the
conpl ai nt be di sm ssed.

M Teanster Unhion Menbers Performng UFWBargai ning Unit Wrk During the
Srike (Paragraph 20(d))

1. Facts

In the days follow ng the strike, the parties entered into an
agreenent (QGCX 61) regarding certain clean-up work to be done by the striking
enpl oyees on an energency basis. Prior to the reaching of that agreenent,

Janes Kahl and Roberto de | a Gruz discussed the
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possibility of the union providing a gob driver to assist the crew workers.
The next norning —follow ng execution of the agreenent —Kahl called de |la
Quz to request that the union provide a bargaining unit equi pment oper ator
wth a Qass 2 license (for truck driving) to haul the nushroons to the dunp.
De la Quz denurred on the basis that the agreenent had al ready been reached.
Kahl expl ai ned that the conpany woul d have to hire a non-bargai ni ng unit
person to drive the truck to get rid of the nushroons and subsequent!y
utilized the only person available to them—the person that nornal |y drove
the over-the-road trucks —who was a nenber of the Teansters' Union. The

| atter worked side-by-side with the union nenbers who perforned the two-day
oper at i on.

2. Analysis and (oncl usi ons

General ounsel has withdrawn its allegation with respect to this
issue, and | believe such action is appropriate. The evidence suggests that
the conpany nade known its needs for a |icensed operator to drive the gob
truck and afforded the union opportunity to negotiate over sane. This was
done prior to utilization of the non-bargaining unit nenber. The uni on
decided not to provide any additional replacenment help (fromthe strikers)
other than that whi ch had been agreed upon. Respondent has a right to
conduct its business during the strike period, and as the uni on was gi ven
proper notice prior toits decision, | reconmend that this allegation of the
conpl ai nt be di sm ssed.

N Provision of Robom Board, Insurance and Transportation to
Repl acenent \Wrkers (Paragraph 20(e)(11))

1. Facts

S nce Decenber 1981, Respondent entered into an agreenent
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wth a labor contractor to nmeet its work force requirement. The conpany paid
the contractor a twel ve percent (12% comm ssion, and provi ded safe
transportation for the replacements fromtheir place of lodging to the
conpany and back. (RT. Vol. M, pp. 42-44.) Respondent simlarly provided
transportation to enpl oyees during the 1976 strike (RT. Vol. M, p. 61).

The | abor contractor agreed to provide the workers with neal s, |odging,

i nsurance, and equi pnent. The workers woul d be charged the actual costs of
the neal s and

| odgi ng whi ch were approxi nately six dollars per day coll ected weekly on
payday. (QCX 82.)% Kahl explained that the paynment of transportation and
security was due to Respondent’'s inability to hire repl acenent workers on any
other basis. (RT. vol. XXV, p. 15, 11. 23-27.) They had attenpted
unsuccessfully to secure workers fromtwo other |abor contractors over a two
week peri od.

Lhi on representative Roberto de la Quz | earned of the provision of
food to the replacenents in Novenber and Decenber through uni on nenbers
(Teodoro DOiaz, Juan Medi na, and Jorge Chavez) who were taking post-strike
access.

2. Analysis and Goncl usi ons

General (ounsel al |l eges that Respondent has unilaterally

8l. GXC 82 was posted at the farmin the break room Kahl noticed
the leaflet in md-Decenber 1981. It indicated that repl acenents woul d be
provi ded transportation, insurance and any special tools or equipnent as
requi red; that the work schedul e woul d be nine-hours per day, six days per
week at $4.21 per hour. Epl oyees woul d be provided wth suitabl e housi ng and
regul ar neal s for which they woul d be charged the actual cost of
approxi mately $6.00 per day. |In consideration of the above, a conm ssion of
approxi natel y 12 percent of the wage rate would be paid to the | abor
contractor.
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changed wages and wor ki ng conditions since Novenber 19, 1981, by providing
benefits to its agricultural enpl oyees (repl acenent workers) which it had not
previously provi ded —specifically roomand board, transportati on and
insurance. It is undisputed that Respondent provided transportation for the
repl acenent wor kers whi ch they had done previously during the strike of 1976.
It is also undisputed (X 82) that Respondent agreed to pay a | abor
contractor a commssion of approxinately 12 percent of the wage rate in
return for the contractor's provision of room board and i nsurance to the
wor ker s.

Under the ALRA, an enployer utilizing a | abor contractor is deened
the enpl oyer for all purposes of the Act. (M sta Verde Farns (1977) 3 ALRB
No. 91); Security Farns (1978) 4 ALRB No. 67.) In Pacific Mishroons Farns
(1981) 7 ALRB No. 28, this Board held that the provision of free roomand

board to non-strikers, as well as changes in vacation policy, were economc

i nducenents to abandon the strike in violation of section 1153(c) of the Act.
Moreover, since these changes were inpl enented w thout notice to or
negotiation with the union, they al so violated section 1153(a) and (e). (See
O Land, Inc. (1975) 206 NLRB 210 [84 LRRM 1378].)

In the i nstant case, Respondent provided only free transportati on.
The repl acenent workers were charged six dollars per day for roomand board.
Wil e such a change in policy was unilateral (no notice was given to the
union) and in violation of 1153(a) and (e) of the Act, | do not find
sufficient evidence that the new policy was intended to or had the effect of
di scouraging union activity in violation of section 1153(c). Wnlike the

situation
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in Pacific MishroomFarns, supra, there is no indication as to what extent,

if any, the provision of roomand board at a cost of $6.00 per day
constituted an economc inducenent to abandon the strike.

Respondent seeks to justify its action by business
necessity, citing Pilot Freight Carriers, Inc. (1976) 223 NLRB 286, where

repl acenents were permtted to use conpany equi pnent w thout charge. There,
Respondent nmade a show ng that the repl acenent workers were actually afraid
to utilize their own vehicles and to drive alone at a tine when the strike
was still in effect. Respondent has made no such show ng on this record. Al
allegations of strike-related violence substantially post-date the decision
to provide free transportation. Here, Respondent's conduct appears to have
been economcal |y notivated. The provision of free transportation allowed it
to continue operations. But the NLRB has hel d that econom c considerations
al one would not justify a unilateral change. (A rport Linousine Service,
Inc. (1977) 231 NLRB 932 [96 LRRM 1177].) Neither exigent circunstances nor

a busi ness necessity would relieve the enployer of its duty to notify and to
bargain wth the union. Such defense requires bargaining to the extent the
situation permts. (See Local 777, Denocratic Lhion Qganizing Conmittee v.
NL RB (1978) 603 F.2d 862, 890 [99 LRRM 2903].) This Board has approved

the NLRB rul e that economc necessity alone is insufficient to justify
unil ateral change w thout prior notice to and bargai ning with the uni on.
(See Joe Maggi o, Inc. (1982) 8 ALRB No. 72.) The ALRB has indi cated that

particul ar exi gencies or circunstances which mght be faced to justify an

enpl oyer' s unil ateral changes in working conditions woul d be deci ded
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on a case- by- case basi s.

In the instant context, Respondent has not offered any expl anati on
as towhy it did not notify or bargain with the union. No exigent
ci rcunst ances have been suggest ed whi ch woul d excuse or justify
i npl enentation of these benefits on an energency basis. n the contrary,
the union and conpany were negotiating after comencenent of the strike
regardi ng provisions of replacenent workers (strikers) to performcertain
energency clean-up tasks. No threat of danmage or harmwas created by the
strike itself at the tine the policy was inpl enented which mght have
relieved the Respondent of its duty to notify and bargain with the union. |
therefore concl ude that Respondent's unilateral provision of free
transportation as well as roomand board at $6.00 per day to repl acenent
workers constituted a violation of section 1153(e) of the Act.®

Q Inplenmentation of New Vige Rates on Decenber 18, 1981
(Paragraph 20(e)(9))

1. Facts

As previously discussed, by letter of 18 Decenber 1981, farm manager
Janmes Kahl inforned the union of the inplenentation of the wage rates
contained in the conpany's |atest offer nmade on the evening of Novenber 8-9
(A&X 62, 68). The newrates involved increases for hourly, incentive and

pi ece rate enpl oyees, and

82. As there is no evidence that the "insurance" provided by the
| abor contractor was any different fromthe workers' conpensation i nsurance
Respondent was conpel | ed under State |aw to provide (see section 17% of
Article 20 of the California Constitution; section 324 of the California
Labor Code), | conclude that there was no change in this regard and
recommend dismssal of the allegation as it relates to the provision of
| nsur ance.
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elimnation of crewleader positions (thus resulting in sonewhat |ower wage
rates for the latter categories). Enployees sinultaneously received
notification of the newrates. (Q2X 69 A and B.) Kahl and negotiator Horne
testified that they viewed the negotiations as deadl ocked at this time and
that the conpany did not have any roomfor novenent whatsoever on any of the
outstanding issues. (RT. Vol. M, p. 25 11. 3-7; Mol. XXX11, p. 65 11.
9-12.)

2. Analysis and Qoncl usi ons

General (ounsel contends that Respondent unilaterally increased the
wages of hourly, incentive, and piece rate enpl oyees, and unilaterally
reduced the wages of its incentive crewleaders. There is no di spute about
the inpl enentation of these changes. The only question is whether or not the
negoti ati ons had reached a | egitinmate i npasse.

As | find that no bona fide inpasse existed on 18 Decenber (both the
conpany and the uni on had roomfor novenent on various issues), | conclude
that Respondent viol ated section 1153(e) of the Act by its unilateral
conduct. S nce the raises presented significant increases to non-strikers
during the strike, and were inplenented wthout further justification, I
further find that the increases constituted an indirect invitation to the
strikers to abandon the strike as well as an i nducenent to repl acenent
workers not to join the strike and are therefore viol ative of section 1153(c)
of the Act. (See pacific MishroomFarns (1981) 7 ALRB No. 28, revi ew deni ed
Q.App., 1st Ost., Dv. 1, My 5 1982.)

Under the NLRB, whether or not a bargaining i npasse exists
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is anmatter of judgnent: Factors relevant to a finding of a legitinate
bar gai ni ng i npasse i ncl ude the bargai ning history, the good faith of the
parties in negotiations, the length of the negotiations, the inportance of
the i ssue or issues as to which there is disagreenent and the cont enpor aneous
understandi ng of the parties. (Taft Broadcasting Gonpany (1967) 163 NLRB
475, affirmed (DG Qr. 1968) 395 F.2d 622.)

In the instant case, the bargaining history of the parties presents
a mxed picture. Wile there have been two prior contracts at Ventura and a
relatively smooth rel ati onship at Soquel, there had al so been a strike in
1976 and all parties conceded that there had been serious rel ationship
probl ens i nvol vi ng nanagenent, the workers, supervisory personnel, and the
uni on.

Respondent' s inpl ementation of the crop protection programat the
commencenent of negotiations and questionable good faith at the table as
di scussed supra al so belies the bona fides of the inpasse.

Wil e a I ong and unsuccessful bargaining history is relevant to a
finding of inpasse and the parties herein certainly engaged in | engthy and
unsuccessful negotiations, sinple nathematical cal culation of the nunber of
neetings is not determnative of this factor. Respondent itself conceded
that naj or novenent was nmade during the sessions of QGctober 30 through
Novenber 8. (nh Novenber 19, when the union noved further on the critical
duration issue, the chief conpany spokesman asserted that the parties seemned
very close but so far apart. Respondent's contentions to the contrary (see
Respondent Brief, p. 346), the
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parties were in fact getting very close on wages, and i ndeed the conpany had
indicated that it woul d nake econom c concessions if there was further
novenent fromthe union on duration. The conpany's indication of further
novenent, coupled with the union's actual novenent, support the finding that
an i npasse had not yet been reached. That Respondent [ost interest in the
negotiations fromthe date of the Novenber 19 strike hardly justifies its
unil ateral inplenentation of wages.

The record al so indicates that while wages were an i nportant
economc issue, the key to the negotiations was duration. A though there were
critical differences between the parties as of 9 Novenber, | see no
cont i nuous deadl ock which would logically point to an i npasse. The union
nade a significant concession on duration and was wlling to explore other
alternatives to contract resolution. The conpany, on the other hand, issued
ultimata (see tel egrans of Decenber 3 and Decenber 10 —QCX 64, QX 66).

Finally, there was certainly | ack of agreenent between the parties
regardi ng the inpasse situation. The union had steadfastly refused to adm't
as much, and nmade what it perceived to be a significant concession as |ate as
19 Novenber. The conpany, on the other hand, seened intent as early as
August 1981 on insisting that inpasse was near. Wiile such "posturing” of
the parties i s perhaps not unexpected in this setting of historical
relationship difficulties, | find insufficient evidence that the inpasse
decl ared on 18 Decenber was legitimate and therefore conclude that the wage
changes —inpl enented as they were w thout consent with and/or negotiation of

the union were violative of section 1153(a), (c) and
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(e) of the Act. &

P. Enforcenent of Rul es Regardi ng VWaring of Tennis Shoes
(Paragraph 20(e) (10))

1. Facts

Prior to the strike Respondent naintained a rul e that workers were
required to wear safe shoes while at the ranch. Tennis shoes were not
consi dered safe.® Wrkers were told about this rule when they entered the
farmfor initial training. (QGXX 120). A progressive disciplinary procedure
was utilized for violators of the policy —verbal warning, witten warning,
suspensi on, etc. Leeway was gi ven workers who were unabl e to i medi ately pay
for new shoes, and they would be allowed to wait for their next paycheck (and
perhaps be provided with boots inthe interin). (RT. vol. M, pp. 26-28.)

Far m manager Janes Kahl recal | ed one suspensi on occurring ' because
of violation of this rule, and testified that through the date of the
hearing, the rule had remained in effect and had "been enforced basically
like before the strike". (RT. vol. M, p. 29, 11. 13-15, 26-28; p. 30, 11
1-3.) Wiile Kahl conceded that some new peopl e (post-strike) cane into the

farmwearing tenni s shoes,

83. | reject Respondent's factual assertion that neither side nade
any novenent fromMNovenber 8. The union's proposal of 19 Novenber clearly
constituted a concession fromits previous position regarding duration, and
provi ded the conpany wth the protection fromeconomc di sadvantage which it
had sought. There was sone evidence that the conpany had i ndi cat ed novenent
onits disciplinary proposal as well (see discussion of meeting of Novenber
27), and Horne clearly I ndicated that there was novenent on Some econom c
issues if the union "cane around” on duration.

84. Apparently, tennis shoes woul d not adequately grip the ground,

and the cloth naterial was insufficient to protect the worker's feet if hit
by a falling object.
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they have been informed that it was agai nst conpany policy. He denied that
the repl acenent workers have general |y been wearing tennis shoes on a daily
basi s since the Novenber 19 strike. This policy and its enforcenent (pre-and
post-strike) was confirned by Kahl's successor Hank Knaust. (R T. Vol. M,

p. 133.)

Jorge Chavez was anong the uni on nenbers who t ook access to the
ranch during the post-strike period (four to five days per week). Inlate
Decenber, he noticed that about 50 percent of the approxi mately 30
repl acenent workers he observed wore tennis shoes to work. In January, a
najority of some 80 workers were wearing tenni s shoes.

Jose B. Gonzal es took access at the end of January three to four
days a week for a period of two-and-one-half weeks. He woul d observe 10-15
peopl e wearing tenni s shoes when the workers gathered at the |unchroom Sone
wore tenni s shoes day after day.

Repl acenent wor ker Magdal ena O'tiz went to work at the Ventura
farmaround the end of Novenber 1981. n her first (and only) day on the
job she overheard soneone®fromthe conpany tell workers that it was okay
to wear boots or tennis shoes. nh cross-examnation, Ms. Qtiz explai ned
that she was instructed that she did not have to change out of her tennis
shoes the first day, but could wear boots the next day. (RT. vol. XM,

P. 145, 11. 1-9.)
Gonpany of fice personnel dndy Hal stead, Qystal Stroup,

85. M. Qtiz identified the individual (Mria) as a "tall white
ﬁrsgz, 120’; very young but not very old either." (RT. Vol. XM I, p. 144,
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Maria Godinez, Lisa Mdester, Genda MG Il and Roxanne Gstremal | deni ed
i nformng repl acenent workers that it was permssible to wear tennis shoes.
P cking supervisor Luis Partida confirmed that workers who wore
tenni s shoes woul d be given boots on the second day for a day or two and
thereafter were expected to wear proper footwear. (RT. Vol. XXM, p. 76.)
The policy renmained the same as prior to the strike. Hank Knaust added that
one person was termnated for failure to wear proper footwear (al beit not
tennis shoes) followng the strike (RT. Vol. XXM, pp. 75-77.) In the two
I nst ances where he observed individual s wearing tennis shoes (post-strike),
M. Knaust instructed the workers to report back wth proper footwear. (R T.
Vol . XXM, p. 91.)

2. Analysis and Qoncl usi ons

General (ounsel alleges that Respondent has unilaterally
di sconti nued a safety rule concerning the wearing of protective footwear
since the date of the strike. Specifically, Respondent is charged wth
permtting replacenment workers hired foll ow ng the 19 Novenber strike to wear
tennis shoes in violation of a previously promul gated conpany rul e whi ch
prohi bi ted such f oot wear .

There is sone evidence that union access takers Jorge Chavez and
Jose B. (onzal es observed nunerous repl acenent workers wearing tenni s shoes
on nore than one occasion. n her only day at work, replacenent worker
Magdal ena O'tiz overheard a supervisor tell a worker that wearing boots or
tennis shoes was permtted. However, Respondent personnel (farm nanager
Janes Kahl, agricul tural nmanager Hank Knaust, picking supervisor Luis

Partida, and a panoply of
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of fi ce workers) vigorously denied any change i n conpany policy. S nce
enforcenent of the rule was by no neans uniformeven prior to the strike —as
enpl oyees were routinely given grace periods, or permtted extra tine to buy
shoes —I find the record evidence insufficient to support General Counsel's
theory that conpany policy was changed. As many nore "new' enpl oyees were
hired during the period i mmedi ately follow ng the strike, I do not find it
particul arly unusual that the recently arrived workers woul d take a day or
two to buy appropriate gear. Respondent's policy —pre- and post-strike —
was to allowa certain | eenay for the new workers. At |east one person was
disciplined (fired) for violation of the footwear rule post-strike and
General (ounsel can point to only one instance of simlar discipline
(suspension) pre-strike. (RT. vol. M, p. 29.) | therefore recommend t hat

this allegation of the conplaint be di sm ssed.

M. SIR KE RELATED | SSUES
A  Solicitation of Repl acenent Vrkers (Paragraph 20(i))
1. Facts

Repl acenent wor ker Magdal ena Qtiz testified that she worked for one
day around the end of Novenber at Respondent's Ventura farm She was not
inforned of the strike until after she arrived at the plant.

Lhi on steward Edmundo Garcia recal | ed boardi ng a bus of repl acenent
workers in Santa Paul a approxi nately five days after the strike comenced.

As the bus neared Respondent’'s farm Garcia stood up and i ntroduced hi nsel f

as a striker, and requested that the
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repl acenents not break the strike. A man on the bus reacted quickly stating
that "he didn't know what was going on", and indicated that he woul d
cooperate. (RT. Wol. XMIIl, p. 28, 11. 12-24.)

Respondent personnel clerk Maria Godinez testified that she began
handl i ng applications for repl acenent workers in md- or |ate-Decenber. She
greeted the workers, asked themif they were aware of the strike in progress,
and "l eft the decision to cross the picket line to the individual worker".
(RT. Vol. XXX p. 51, 11. 17-25.)

Hank Knaust detailed the efforts to hire repl acenent workers (ot her
than through | abor contractors) as follows: Newspaper and radio
advertisenments were run in the local nedia starting in January 1982. |n each
advertisenment, the conpany inserted a paragraph notifying the applicants that
a |l abor dispute was in progress (RX 45). Knaust instructed personnel clerk
Godi nez that all new repl acenent workers were also to be infornmed of the
| abor di spute when they came into the office prior to being hired. (RT. Vol.
XXM, p. 74.)

2. Analysis and Goncl usi ons

General (ounsel al |l eges that Respondent has solicited for enpl oynent
and enpl oyed workers without first informng themthat the UPNwas on stri ke.
General (ounsel's theory is essentially that recruitnent wthout informng
the potential replacenent worker of an existing strike creates a circunstance
such that the repl acenent worker |oses any real choice as to whether or not
to work for the recruiting conpany (during a strike). Thus, such practice is

unl awful restraint, coercion, and interference in violation of
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section 1153(a) of the Act.

This Board has previously noted that General Counsel's theory i s not
so. unreasonabl e that evi dence based upon it shoul d be excluded, noting the
statutory mandates of 7 USC section 1045(b)(3) and California Labor Code
section 970(d), 973, and 1696(3).% (Sun Harvest, Inc. (1980) 6 ALRB No. 4.)

The inportance of protecting the workers' right to inpart and receive
Information concerning a strike has already been articulated in the ALRB s
aut hori zation of post-strike access to the work site in the absence of
alternative nmeans of communciation. (Bruce Church (1981) 7 ALRB No. 20;
QG owers Exchange, Inc. (1982) 8 ALRB No. 7.)

In the instant case, however, the uncontroverted evidence reflects
that Respondent's newspaper and radi o advertisenments (RX 45) contai ned
references to the strike. Cfice clerk Maria Godinez also testified that she
inforned all potential replacenent enpl oyees of the existence of the strike
upon their entry to the plant. The only repl acenent worker to testify in
this regard —Magdal ena Qtiz —confirned that she was informed of the strike
when she had arri ved.

Nor are the references by Edmundo Garcia to a potenti al
repl acenent worker's renarks particularly supportive of General (ounsel's
case. It is equally possible that this unidentified recruit did not know

about the strike, or did not know why M.

86. (California Labor GCode section 1696(3) requires farml abor
contractors or their |icensees, who transport replacenent workers to any
plant where a strike is in progress, to informthe workers that such
conditions exist. Molation of this Act is a m sdemeanor.
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Garcia was standi ng and speaking to the group of workers on the bus.
Apparently no others on the bus nade any simlar statenent. | therefore
cannot conclude fromthis record that the Respondent has violated the Act by
breaching a statutory duty to informpotential repl acenent workers of the on-
going strike. These isolated incidents, wei ghed agai nst Respondent's
evidence of strike references in all advertisenents and verbal notification
to all potential replacenent workers upon their arrival at the plant, |ead ne
to recormend dismssal of this allegation of the conplaint.

B. Post-Srike Access (Paragraph 20(h)(1), (2), (3))

1. Facts

I n Decenber 1981, % Foberto de |a Qruz and Janes Kahl net
to di scuss post-strike access.® The union clained that it had the
legal right to take such access. The conpany contended that the lawin the
natter was as yet unsettled, but would permt "controlled and regul at ed
access" to allowthe union to speak wth repl acenents. De |la Quz

recol |l ected that the parties originally agreed that the

87. Roberto de la Qruz placed the date in Novenber but as no
repl acenents had been hired at |east through Thanksgiving and the tine
sequence was confirned by Hank Knaust (RT. vol. XXM, pp. 9-17), | credit
James Kahl's recollectioninthis regard. (RT. Wol. XXIll, P. 133.)

- 88. FRoberto de la Qruz expl ai ned t he reasons for
requesting access as follows: To informrepl acement workers of the status of
on-goi ng negotiations; to informthemthat the union was the enpl oyees’
excl usi ve bargai ning representative, and to explain the history of the strike
inan attenpt to convince themto join. According to de la Quz, it was
I npossi bl e to communci ate with the repl acenent workers at the picket |ine or
t hrough use of a sound systemgiven the plant set-up (one road | eading into
the plant, bl ocked by a gate which was opened by guards with the road | eadi ng
anot her 200-300 yards into the plant where workers departed from vehi cl es)
and the inability of the union to communi cate wth replacenments at their
residences. (RT. Vol. IX p. 111-112.)
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uni on woul d have the right to take access an hour before work, during |unch,
and an hour after work. The union woul d gi ve advance notice to ascertain the
nunber of repl acenent workers on a given day (one union organi zer was al | owed
per every 15 workers). Access takers would be |ed through the gate by a
conpany representative, and then escorted to the area where the repl acenents
were eating or entering/leaving work. (RT. Vol. IX p. 107, 11. 3-21.)

James Kahl, on the other hand, recalled that access was agreed to
only for the lunchtine period, and that access could only be taken in the
| unchroomarea. Kahl notified the supervisors of the agreenent, advised them
to stay clear of the Iunchroom area whenever access was taken, but that they
could do any work that they had to do in the area without interruption (e.g.
paperwork and tine card duties).

Approxi matel y one week |ater, de |a Qruz tel ephoned Kahl to neet
concer ni ng the access agreenent that had been previously reached. The union
was concerned that supervisors were observing the access taken, that the
access-takers were being restricted exclusively to the eating area, or being
stalled at the entrance gate. The conpany was concerned that the access-
takers fol l oned workers into work areas or approached the tinme card area
where they might observe names of the replacenent workers or interfere with
the supervisors' work, and al so expressed concern about the conduct of union
representatives who all egedly nade derogatory renarks to supervi sors when
taking access. Follow ng the second di scussion, Kahl explained to the
supervi sors that the access takers could go outside the | unchroomarea to

Sspeak w th workers who were eating
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their lunch, and that the access-takers agreed not to | ook at tine cards.
Thus, supervisors could stay in the area to do their nornal work, but coul d
not listen to or observe the access takers.

Wii | e no other access-rel ated probl ens were communi cated between the
parties in the ensuing days, w tnesses detailed various problens they
experienced: Teodoro D az described an event in | ate Decenber when security
guard Bob WI son approached access takers who were speaking to one of the
repl acenent workers in the | unchroomand observed the conversation at a
di stance of 12-15 feet for about 20 mnutes. Approxi mately two weeks | ater,
Daz attenpted to speak wth a repl acement worker in the | unchroomwhen he
noti ced that supervisor Julio Perez was seated at the w ndow next to the tine
clock looking in Daz' direction. (RT. Vol. XV, pp. 43-44.)

Juan Medi na described an occasi on between Decenber 1931 and January
1982 when supervi sor Enrique Hernandez cal l ed Medi na over to tell the latter
that he had to remain in the | unchroomarea. Hernandez had been standi ng for
approxi matel y one-hal f hour by the restroomapproxi nately 30 feet away from
the area where access takers were speaki ng to workers. Supervisor Julio
Perez was seen by the tine clock for one-hal f hour observing Juan Medi na
speak to workers at a di stance of approxinately 10 feet. Two-to-three days
| ater, Medi na noted Hernandez observing an access-t aker/worker conversation
about 30-40 feet away (in the sane area near the restroom). Julio Perez was
also at the tine card area during this period. On other occasions after
access had been initiated, Medina noted supervisor Samuel Mnroy and a
"checker" by the name of Gegory (Tuttle) at a distance of sone 15 feet

standi ng outsi de the
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tine clock area for 10-25 mnutes and observing the access takers speak to
the workers. He also observed security guard Bob WIson staring from the
di ning roomtoward Medi na and a repl acenent wor ker

For the conpany, supervisor Julio Perez testified that he was in
charge of escorting the access takers on a daily basis at lunch tinme. He
woul d -hel p sign-in the access takers, |ead themto the | unchroom and al | ow
themto proceed to the lunch area. Perez would then go into his office
(downstairs fromthe | unchroomand right behind the tine clock) and eat
| unch. He denied ever calling over M. Medina or interrupting the latter's
efforts to speak with workers. n one occasi on, he observed Jorge Chavez
| ooking at tinme cards. After informng Hank Knaust of this problem Perez
was told to post hinself next to the tine clock and nake sure that the uni on
peopl e were not |ooking at them But he was to position hinsel f so that he
coul d not observe the workers and access takers in the lunchroomarea. He
deni ed seeing or hearing any conversation or interfering wth any
conversation between the access takers and the worekrs thereafter.

Supervi sor Enrique Hernandez testified that on one occasion he told
Juan Medi na that access-taker Jose onzal ez was speaking with a repl acenent
wor ker by the cool er -- sone 30 feet outside the |unchroomarea, contrary to
Her nandez' understanding of the agreed upon area for access. He denied
standi ng by the restroomon ot her occasions.

O 28 January 1982, picketers yelled epithets and pounded on the
cars of entering replacenent workers. n the next day, picketers threw

gravel and rocks. n 31 January 1982, grower
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Sal vador Soils suffered simlar indignities, as did repl acenent worker Ranon
| barra whose car was rocked fromside to side. Pedro Fernandez was al so
threatened and had his car w ndow pul | ed out of alignnent.

O 1 February 1982, the picketers yelled threats and obscenities at
Hector Cerda and pelted stones at his car. A side w ndow was broken and
CGerda injured his hand fromthe shattered gl ass.

Based on the picket |ine violence, farmmanager Hank Knaust
decided on that day to discontinue access and notified the union by
tel egramof this decision (GX 83).% The conpany thereafter requested its
attorneys to nodify an existing tenporary restraining order (RX 43), which
was finally signed on 3 March 1982. Between 1 February and 4 March 1982,
Knaust received one report of a broken bus w ndow (approxi nately 15 February)
and two incidents of feral e repl acenent workers who were all egedly fol | owed
hone (approxi nately February 8 and 9). On 12 March, the conpany decided to
repermt access as the situation had "cool ed down" (RX 44). Access
recommenced the fol | ow ng week and was taking place through the end of the
hearing in April 1982.

2. Analysis and Goncl usi ons

General (ounsel al |l eges that Respondent has denied and/or frustrated

attenpts by the UPRWrepresentatives to take access to the

_ 89. The tel egramexpl ained that: "(B)ecause of violence at the
ﬁr emses of Vst Foods, Inc. by striking enpl oyees and ot her persons who nay
ave been permtted access to Vst Foods, effective innediate g no further
access by UFWrepresentatives and/or striking enpl oyees woul d be permtted .
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work site by (1) unreasonably limting the areas in the plant in which the
uni on representatives were allowed to communi cate with the workers; (2)
engagi ng in surveillance and other obstruction of the communications between
the union representatives and enpl oyees at the plant; and (3) absol utely
denyi ng access.

In Bruce Church (1981) 7 ALRB Nb. 20, the ALRB hel d that "an

enpl oyer's denial of strike access is an unfair |abor practice when the union
has no effective alternative nmeans of communication with the non-strikers."
The Board subsequently noted that no effective alternative neans of

communi cati on was apparent in the open field situation, but that in the
nursery setting alternative nmeans of communi cation rmay be possi bl e because of
the limted access to the nursery. (Qowers Exchange, Inc. (1982) 8 ALRB Nb.
7, citing Sunnyside Nurseries (1980) 6 ALRB No. 52.) And the Board has

deni ed post-strike access to a grower's packi ng she whi ch was found to be
nore akin to the industrial plant to which the NLRB has historically denied
access. (Bertuccio Farns (1982) 8 ALRB No. 70.)

Respondent herei n has conceded that no al ternative means of
comuni cation existed pursuant to this Board s ruling in Bruce Church, supra.
(See RT. Vol. XX p. 77, 11. 24-28; p. 78, 11. 1-14.)¥ The issues for

deci sion, then, are whether the conpany unreasonably |imted access, whether
supervi sory personnel engaged in unl awful surveillance and interference, and

whet her or not access

90. Respondent apparently has changed its position on this issue
(Respondent's Brief, pp. 352-353). | conclude, however, that M. de |a Quz'
testinony is sufficient to support a finding that the union had no effective
alternative neans of comunication in the instant context.

- 141-



was denied in violation of the Act follow ng picket Iine violence in late
January-early February 1982.

a. Limtation of Access to Areas Were Uhion

Representatives were Al owed to Gommuni cate Wth
\Vr ker s

Wil e both parties concede that there was origi nal
agreenent to limted post-strike access, there is disagreenent as to the
specific terns of this voluntary accord. The uni on under st ood t hat
representatives woul d be able to speak w th workers wherever they were
eating. The conpany recalled that the agreenent limted the site of access
to the immedi ate lunchroomarea. Regardl ess of the accuracy of either
parties' recollection, it is clear that the parties net on a second occasi on
i n Decenber. Both sides discussed the problens they were having (the conpany
accused union representatives of |ooking at tine cards; the union conpl ai ned
of tardiness in permtting entry into the premses, and supervisori al
surveillance) and as a result of the second neeting, all parties understood
that access woul d include all areas where workers were eating. Supervisors
were instructed not tointerfere wth the access takers, but to go about
their business inthe vicinity if they had such business. No further
conplaints by either side arose until the incidents of January 28-February 1.
nh this record, | cannot conclude that any unreasonable [imtations were
pl aced on the access taken during the early period of the strike. The

parties voluntarily agreed upon a nodus operandi, and di scussed differences

of interpretation. There is no evidence to suggest that the parties did
other than msinterpret the original accord. | cannot conclude that a

viol ation has been proven by the nere fact that the conpany
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subsequent |y agreed to an expansi on of the access area and thus recommend
dismssal of this allegation of the conplaint.

b. Surveillance and Interference

General (ounsel ' s evidence of surveillance and interference

was al so | ess than conpelling. A though Messrs. Daz and Medina testified in
sincere, straightforward manners,® the responsibl e supervisory personnel
denied the allegations in equal ly precise terns.®? The conpany policy not to
interfere wth the union representatives was explicit, although supervisors
were told to conpl ete whatever work they had in the area. This Board has
previously held that the nere presence of the supervisor in the fields as
part of his normal duties was insufficient evidence to establish unl awf ul

surveil l ance under 1153(a) of the Act. (See Harry Carian Sales (1980) 6 ALRB

Nb. 55.) | thus conclude that insufficient evidence of surveillance or
interference has been proffered in the instant case as wel |.

c. Denial of Access

| reach a different conclusion with respect to Respondent's deci si on
to deny access from1 February to 12 March 1982. It is clear that there were
serious incidents of violence at the picket line from28 January through

February 1 which | do not condone. A

91. As discussed, with respect to M. Medina s testinony concernin
the all egation of supervisors performng "A' operator equipment work, | foun
M. Medina s recollection of details to be somewhat i npreci se.

. 92. Athough security guard Bob WIlson did not testify, | do not
find the allegations relating to his conduct sufficient to constitute a
violation of the Act. There is no evidence that he was away fromhis nornal
duty post or not performng his normal job during the period in question.
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deni al of access may be permissible in an atnosphere of coercion which has
resulted fromrepeated and aggravated violent acts. But this Board has
called for the "nmost scrupul ous judgment” in deciding that a "form of
communi cati on has becone so identified wth the noxi ous conduct as to have

lost its protection as an appeal to reason.” (QGowers Exchange, Inc. (1982)

8 ARBNo. 7, p. 7.) There, the Board rejected Respondent's justification of
denyi ng access because of isolated acts of violence. There, as here, there
is no evidence of any viol ence associated with the access takers thensel ves.
Acts of violence apparently coomtted by union adherents, but not related to
the taking of access itself are normally insufficient to deprive the striking

workers of the right to communi cation. (G owers Exchange, Inc., supra.)

Respondent' s reference to acts taken by the access takers were not proven at
the hearing. The evidence that Jose Gonchas al |l egedly brandi shed a hamrer
while renoving clothing and naterials fromhis | ocker certainly cannot be
supportive of the conpany's position in this regard as Respondent permtted
access directly thereafter.® it was not until the picket |ine violence that
Respondent reconsidered its position.

Nor does Respondent's reliance upon the revised tenporary
restraining order dispel the conclusion that its unilateral conduct was
i nappropriate under the circunstances. Wiile certain additional "safeguards”

were obtained in the second tenporary restraining order

_ 93. Because of the inprecision of supervisor Julio Perez' testinony
his regard, and the specific denial of the incident by Conchas, | do not

nt
nd that this violent conduct occurred as all eged by Respondent.

i
fi
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whi ch were not present in the first,* the fact remains that the

conpany unilaterally took this action in response to incidents unrelated to
the taking of access. The violence and inti mdati on which occurred on 28
January through 1 February 1982 were independent|y enjoi nabl e, or enjoinable
as unfair labor practices. (Gowers Exchange, Inc. (1982) 8 ALRB No. 1,
citing CCP. section 527(3); Kaplan's Fruit and Produce (1979) 26 Cal . 3d 60;

California Labor Code section 1160.4.) The nore appropriate response, as
suggested both by the Board and by the courts, would be to deal wth the

unl awf ul conduct directly, rather than indirectly by denial of access. |
thus concl ude that Respondent was w thout sufficient justification to deny
access rights for six weeks in a context where the parties had agreed that
limted access was a necessary neans of communi cation between the uni on and
the repl acenent workers, where there were no incidents of violence related to
the access taking itself, but were limted to the picket |ine conduct of

uni on adherents over a three-day period. | therefore conclude that
Respondent has interfered wth enpl oyee rights guaranteed under Labor GCode
section 1152 in violation of section 1153(a) of the Act, and shall recomend

the appropriate renedy therefore.

MIl. SUWARY
| find that Respondent violated sections 1153(a) and (e) of the Act
by its inplementation of a crop protection programwhich resulted in

denotions, job transfers, layoffs, and reductions in

94. [Conpare Rx 48 with RX 43.]
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work hours of bargaining unit enpl oyees fromon or about July 15, 1981

t hrough and includi ng Novenber 19, 1981. Respondent has further viol ated
sections 1153(a) and (e) of the Act by its failure to bargain in good faith
wth the UPW by its failure to provide and refusal to provide in a tinely
nmanner rel evant information requested by the UPWduring the negotiati ons; and
by the follow ng unilateral changes in wages, hours and worki ng conditions:
variations in wages of plant naintenance worker John Lopez from Sept enber
1978; variations in wages and classification of plant mai ntenance wor ker
Franci sco Sandoval from Sept enber 1980; increase in case crew wages in My
1979; change in the hourly work schedul e of sweepers from August 1980;

di sconti nuance of the four-hour mni numpay upon contract expiration in
Septenber 1981; inportation of nushroons not grown at Ventura for packing and
shi ppi ng at Wst Foods Ventura in Novenber 1980 and Qctober 1981; provi sion
of free transportati on and roomand board at $6.00 per day to repl acenent
workers follow ng the strike of Novenber 19, 1981, and wage adjustnents of 18
Decenber 1981 in the absence of bona fide inpasse (which I also find to be
violative of section 1153(c)). Fnally, | find that Respondent viol ated
section 1153(a) of the Act by its denial of a post-strike access to union
representatives fromFebruary 6 through March 12, 1982. | recommend
dismssal of all other fully litigated all egations raised during the hearing.
Wile | amrejecting nany of the allegations raised in General Counsel's

S xth Arended Conpl aint, | find that the proven viol ati ons have had a

prof ound i npact upon the bargai ning unit enpl oyees at Vé¢st Foods Ventura.
Because of the inportance of preserving stability in California agriculture,

and
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the need for assuring that problens between the parties are resolved at the
bargai ning table and not in the fields (farns), | find the violations to be

very serious, and recomrend the foll ow ng:

IX  REMEDY

Havi ng found that Respondent has engaged in certain unfair |abor
practices within the neaning of section 1153(a), (c) and (e) of the Act, |
shall recormend that it be ordered to cease and desist therefromand to take
certain affirmati ve actions designed to effectuate the policies of the Act.

Havi ng found that Respondent viol ated Labor Code section 1153(a) and
(e) by failing and refusing to bargain in good faith and by its conduct was
responsi ble for the parties' failure to reach an agreenent, | shall recomrend
that Respondent be ordered to neet and bargain collectively with regard to
wages, hours and other terns and conditions of enpl oynent in good faith, to
provi de rel evant infornation requested by the union for the purpose of
conducting the negotiations, and to nake its enpl oyees whole for |oss of
wages and ot her economc | osses they incurred as a result of Respondent's
refusal to bargain, plus interest in accordance wth the nake whol e fornul a
set forth in AdamDairy dba Ranch de Ros (1978) 4 ALRB No. 24, revi ew deni ed
by Court of Appeals, Second Dstrict, Dvision Three, Mirch 17, 1980.%
Athough I find that Respondent's bad

95. Inlight of AdamDairy, supra, | specifically reject General
(ounsel ' s suggestion that a determnation be made at this phase of the
hearing wth respect to awarding fringe benefits directly to the union.
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faith conduct was nmanifest as early as July 15, 1981 (date of inpl enentation
of the crop protection program), | recommend that the nake whol e renedy be
applied fromSeptenber 6, 1981 -- the date of expiration of the collective
bar gai ni ng agreenent® and shoul d continue until such tine as Respondent
comences to bargain in good faith wth the UFW and thereafter reaches an
agreenent or bargains to bona fide inpasse.

Havi ng found that Respondent violated section 1153(a) and (e) by the
i npl enentation of its crop protection program | shall recoomend that it be
ordered to nake whol e all of the enpl oyees affected by this conduct for any
| osses they may have suffered as a result of Respondent's unlawful action by
paynent to themof a sumof noney equal to the wages and ot her benefits they
woul d have earned from15 July 1981 through 19 Novenber 1981 had such program
not been inplenented, wth interest at the rate formul ated by applicabl e
Board precedent and conputed i n accordance w th applicabl e Board precedent.
| shall further recommend that the Respondent shall be ordered to preserve
and upon request nmake available to the Board and its agents for exam nation
and copying all relevant information necessary for the cal culation of the
back pay and/ or nake whol e due them

Because | have found that Respondent has viol ated section 1153(a)
and (e) of the Act by its unilateral changes in wages, working conditions,

and terns of enploynent, | shall recommend t hat

~96. An earlier commencenent date of (contractual) nake whol e
ity would be punitive in light of the parties' then-existing

i abi |
| | ective bargai ni ng agreenent.

I
co
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upon request of the UFW it rescind the unilateral changes heretofore nade in
its enpl oyees' wages, terns and conditions of enploynent. | shall also
recoomend that it be ordered to nake whol e all the enpl oyees affected by the
di sconti nuance of the four-hour mni numguarantee for any | osses they nmay
have suffered as a result of Respondent's unlawful action by paynent to them
of a sumof noney equal to the wages and ot her benefits they woul d have
earned fromAugust 1981 had such unilateral change not been inplenented, with
interest at the rate formul ated by applicabl e Board precedent and conputed in
accordance w th applicabl e Board precedent.

Havi ng found that Respondent unl awful |y deni ed post-strike access, |
shal| recormend that it permt access to its premses by UFWrepresentatives
or other union agents for the purposes of communicating wth non-striking
enpl oyees during any period when there is a strike in progress at
Respondent's premses. Said access takers nay visit the Respondent's
property for a period not to exceed one hour during the working day for the
pur pose of neeting and tal king with the enpl oyees during their |unch peri od,
at such location or |ocations as enpl oyees eat their lunch (or for |onger
periods of tinme and over an expanded area if the parties voluntarily agree).
If there is no established |unch break, the access period shall enconpass the
ti me when enpl oyees are actual |y taking a | unch break, whenever that occurs
during a day. Access shall be limted to one UPWrepresentative or union
agent for every 15 workers on the property. Said access shall continue until
a voluntary agreenent on strike access is reached by the parties or until the
uni on ceases to be the coll ective bargai ning representative of the

Respondent ' s
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enpl oyees, whi chever occurs first.

In order to further effectuate the purposes of the Act and to insure
the enpl oyees the enjoynment of the rights guaranteed themin section 1152 of
the Act, | shall al so recommend that Respondent publish and make known to its
enpl oyees that it has violated the Act, and has been ordered not to engage in
future violations of the Act. (M Garatan, Inc. (1978) 4 ARB no. 83; 6 ALRB
No. 14 (1980) review denied by Gourt of Appeal, Fifth Dstrict, My 27,

1980.)

Upon the basis of the entire record, the findings of fact and
concl usi ons of law pursuant to section 1160.3 of the Act, | hereby issue the

fol | ow ng recomended:

RO

Respondent, Vst Foods, Inc., its officers, agents, representatives,
successors, and assigns, shall: 1. GCease and desist from

(a) Failing or refusing to neet and bargain collectively in
good faith as defined in Labor Code section 1155.2(a) with the UFW as the
certified exclusive collective bargai ning representative of Respondent's
agricultural enpl oyees; and in particular by unilaterally changi ng enpl oyees
wages or terns or conditions of work, inplenmenting a crop protection program
(or lockout); and/or failing or refusing to provide rel evant information
request ed by the union for the purpose of conducting negotiations.

(b) Denying reasonabl e access to Respondent's
premses, to any UFWrepresentative or other union agent for the purpose of

comuni cating w th non-striking enpl oyees while there is
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a strike in progress at Respondent's prem ses.

(c¢) Inany like or related manner interfering wth, restraining, or
coerci ng enpl oyees in the exercise of their rights to self organization, to
form join, or refrain fromformng or joining a | abor organi zation, to
bargai n col | ectively through representatives of their own choosing, to engage
in concerted activities for the purpose of collective bargai ning or other
mutual aid and protection, and to refrain fromany and al |l such activities.
2. Take the followi ng affirnati ve acti ons which are deenmed necessary to
effectuate the policies of the Act:

(a) Won request, neet and bargain collectively in good faith
wth the URW as the certified exclusive collective bargaining representative
of its agricultural enployees, with respect to such enpl oyees' rates of pay,
wages, hours, and other terns of enpl oynent, provide such rel evant
information as requested by the UFWto conduct the negotiations, and if an
agreenent is reached, enbody such agreenent in a signed contract.

(b) Won request of the UFW rescind the unilateral changes
heretof ore made in its enpl oyees' wage rates and terns and conditions of
enpl oyrnent .

(c) Make whole its agricultural enployees for all | osses of
pay and other economc | osses they have suffered as a result of Respondent's
failure and refusal to bargain in good faith with the UPW "NMake whol e"
shal | extend from Septenber 6, 1981 until the date in whi ch Respondent
comences good faith bargaining wth the UFWwhich results in a contract or
bona fi de i npasse.

(d) Make whol e all enpl oyees affected by Respondent's
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crop protection program either through |ayoffs, reductions in nunber of
hours, or transfers to nmore onerous duties, as well as by Respondent's

di sconti nuance of the four-hour mnimumguarantee, for all |osses of pay and
ot her economc | osses they have suffered as a result of such conduct, such
anounts as to be conputed in accordance w th established Board precedent,
plus interest thereon, conputed in accordance with the Board s decision and
order in Lu-Ette Farns, Inc. (August 18, 1982) 8 ALRB No. 55.

(e) During any period when there is a strike in
progress at Respondent’'s premses, permt access to its premses by UFW
representatives or other union agents for the purpose of communicating wth
non-stri ki ng enpl oyees. Said access takers nay enter the Respondent's
property for a period not to exceed one hour during the working day for the
pur pose of neeting and tal king wth enpl oyees during their |unch period, at
such location or |ocations as the enpl oyees eat their lunch. |f there is an
establ i shed | unch break, the access period shall enconpass such | unch break.
If there is no established |unch break, the access period shall enconpass the
ti ne when enpl oyees are actual |y taking their |unch break, whenever t hat
occurs during the day. Access shall be limted to one UPWrepresentative or
union agent for every 15 workers on the property. Said access shall continue
until a voluntary agreement on strike access is reached by the parties or
until the union ceases to be the collective bargai ning representative of
Respondent ' s enpl oyees, whi chever occurs first.

(f) Preserve and, upon request, nake available to this Board

or its agents, for examnation, photocopying and ot herw se
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copying all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary
to the determnation, by the Regional Drector, of the amounts of nake whol e
and interest due under the terns of this order.

(g Sgnthe Notice to Agricultural Enpl oyees attached heret o,
and after its translation by a Board agent into all appropriate |anguages,
reproduce sufficient copies in each | anguage for the purposes set forth
her ei naf t er.

(h) Ml copies of the attached Notice in al
appropriate | anguages, within 30 days after the date of issuance of this
order, to all agricultural enployees enpl oyed by Respondent any tine during
the period fromMy 1979 to the present.

(i) Post copies of the attached Notice, in al
appropri ate | anguages, in conspi cuous places on its property for 60 days, the
period(s) and place(s) of posting to be determned by the Regional D rector
Respondent shal | exercise due care to replace any Notice whi ch has been
altered, defaced, covered or renoved.

(j) Provide a copy of the attached Notice to each enpl oyee
hired by Respondent during the twel ve-nonth period follow ng the date of
i ssuance of this order.

(k) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enployees on conpany tinme and property
at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the readi ng, the Board agent shall be given the opportunity, outside the

presence of supervisors
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and nanagenent, to answer any questions the enpl oyees may have concerning the
Notice or their rights under the Act. The Regional D rector shall determne
a reasonabl e rate of conpensation to be paid by Respondent to all non-hourly
wage enpl oyees in order to conpensate themfor tine lost at this readi ng and
during the question-and-answer peri od.

(1) MNotify the Regional Drector inwiting, wthin 30 days
fromthe date of issuance of this Oder, of the steps Respondent has taken to
conply with its terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

DATED.  June 17, 1983

_,é?ﬁ-:..z‘f"i’- v/
START A~ VE N

Adm ni strative Law Judge
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NOT CE TO AR AL TURAL EMPLOYEES

After investigatin charﬁes that were filed in the Oknard Regi onal Cifi ce,
the General Counsel of the Agricultural Labor Relations Board issued a

conpl ai nt which alleged that we, Wst Foods, Inc., had violated the | aw
After a hearing at which all sides had an opportunity to present evidence,
the Board found that we did violate the | aw by bargaining in bad faith wth
the UWFWregarding a col | ective bargai ning agreenent; by failing to provide
rel evant information requested by the union for the purpose of conducting
negotiations; by changing wage rates and terns and conditions of enpl oynent
w thout first negotiating wth the URW by inplenenting a crop protection
program and by denyi ng reasonabl e access to our premses to union
representatives for the purpose of conmmunicating wth non-striking enpl oyees
while there was a strike in |orogress. The Board has told us to post and
publish this Notice. VW wll do what the Board has ordered as to do.

V¢ also want to tell ?/ou that the Agricultural Labor Relations Act is a |law
that gives you and all other farmworkers in California these rights:

To organi ze your sel ves; _
To form join, or help any union, _ _
To vote in a secret ballot election to decide whether you want a union to
represent you; _
To bargain w th your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a nmajority of the enpl oyees
certified by the Board,
5. Todact together wth other workers to hel p and protect one anot her;
an
6. To decide not to do any of these things.

A wphke

Because it is true that you have these rights, we promse that:

VEE WLL NOI nake any changes in your wages, hours or conditions of enpl oyment
w thout negotiating wth the UFW

VEE WLL NOT refuse to all ow agents of your certified bargaining .
representative to enter our property at reasonable tines during a strike at
our property so that they can talk to the enpl oyees who are wor ki ng;

VE WLL NOT refuse to provide the UFWwi th the infornation it needs to
bargai n on your behal f over working conditions.

VEE WLL neet with your authorized representatives fromthe UFW at their
request, for the purpose of reaching a contract covering your wages, hours
and condi tions of enpl oynent.

VEE WLL nake whol e al | of our enployees who suffered any economc | osses as a
result of our failure and refusal to bargain in good farth wth the UPWand
of the inplenmentation of a crop protection



program and of the discontinuance of the four-hour mnimnmm
gur ant eee.

DATED VEST FODS, |NC

By:

(Represent at1 ve) (Nhritle)

If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations Board.
e office is located at 528 South A Sreet, knard California 93030. The

t el ephone nunber is (805) 486-4475.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOI' REMOVE CR MUTI LATE
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