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DEQ S AN AND CRDER
(n Decenber 29, 1983, Admnistrative Law Judge (ALJ) Matthew

Gl dberg i ssued the attached Decision in this proceedi ng.y Ther eaf t er,
General Gounsel and the Charging Party, the Uhited FarmVdrkers of Anerica,
AFL-A O (W each tinely filed exceptions and supporting briefs.
Respondent tinely filed reply briefs to the exceptions of the General
Qounsel and the UFW

Pursuant to the provisions of Galifornia Labor Code
section 114-6, the Agricultural Labor Rel ations Board (Board) has
del egated its authority in this natter to a three-nenber panel .g/

The Board has considered the record and the ALJ's Decision in
light of the exceptions and briefs of the parties and has decided to affirm
the ALJ's rulings, findings, and conclusions and to adopt his recomended

Q der.

v Al but two charges were settled after the heari ng began. Those
two charges, 81-CE11-EC and 81-C&24-EC are the subject of this
Deci sion and QO der.

2 The signatures of Board Menbers in all Board Deci si ons appear
wth the signature of the chairperson first (ifngarti ci pating), followed
by the signatures of the participating Board Menbers in order of their
seniority.



CROER

Pursuant to section 1160.3 of the Agricul tural | abor
Rel ations Act, the Board hereby orders that the conplaint herein be,
and it hereby is, dismssed inits entirety.

Dated: June 26, 1985

JYRL JAMES MASSENCGALE, (hai r per son

JGN P. MCARTHY, Menber

JORE CARR LLQ  Menber

11 ARB Nb. 15 2.



CASE SUMVARY

JCE MM Q INC, 11 ARB \Nb. 15
Case Nos. 81-C=11-EC
81-CE 24-EC
82- (& 31-EC
32-EC
EC
EC

82- (&

82- CE- 33-

82- CE- 34-

82- CE-35-EC

82-CE-47-EC

82- CE- 107-EC

82- CE-193-EC

82- CE-194- EC

82- (& 216-EC

82- CE-217-EC
ALJ Deci sion

The returning economc strikers, both irrigators, were involved in
separate incidents which led to their respective discharges. In the first
i nci dent, one of the alleged di scrimnatees, F gueroa, was waiting to
begi n work when anot her enpl oyee, a forner non-striker, took a swng at
him F gueroa pulled out a gun and ained it at his assailant before a
supervi sor intervened and put an end to the altercation. Shortly
thereafter F gueroa was di scharged; the other enpl oyee was suspended f or
two weeks. e ALJ found that by escalating the | evel of the conflict
fromone where fists are enpl oyed to one invol ving deadl y weapons,

H gueroa had transforned the altercation into one which coul d
realistically result inthe loss of alife. The enpl oyer thus had
reasonabl e cause to di scharge FH gueroa even though he was not the initial
aggressor. The ALJ further reasoned that to excuse or condone H gueroa' s
conduct woul d be to encourage simlar responses in such situations, and
lead to the creation and perpetuation of a condition which the Act was
desi gned to elimnate.

In the second incident, the other alleged discrimnatee, Leon, allowed a
naj or washout to occur during his 24 hour irrigation shift, took
insufficient action to mtigate the danage, and failed to report the
problemto his supervisors. The washout was one of the largest in the

hi story of the conpany's operations and occurred during an assi gnnent

whi ch 1 nvol ved the use of a relatively small amount of water on a very
small field The ALJ found that, in discharging Leon for his conduct
during this incident, the enpl oyer was not unlawfully notivated. The ALJ
not ed t he sonewhat concili at orﬁ attitude that the enpl oyer displ ayed
towards its enpl oyees who had been out on a strike, the four nonth hiatus
between Leon's return to work and the discharge, and the failure of Leon
to conpl etely performhis duties re?ardi ng the washout. He concl uded t hat
the General Gounsel failed to establish a prina facie case and that, even
if this had been a dual notive case, the enpl oyer proved that Leon woul d
have been di scharged even in the absence of his participation in
protected, concerted activities.



The ALJ recommended that the conplaint be dismssed inits entirety.

Boar d Deci si on

The Board affirnmed the ALJ's rulings, findings, and concl usi ons and
adopt ed hi s recommended QO der.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRA

* * *

11 ARB Nb. 15
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. STATEMENT G- THE CASE

Begi nni ng January 27, 1981, the Unhited Farm \VWrkers of
Arerica, AFL-AQ O (hereafter referred to as the "Uhion") filed and
served a series of charges on Joe Maggio, Inc. (hereafter referred
to as "respondent” or the "conpany") alleging various violations of
sections 1153(a), (c) and (e) of the Act.l/ The dates of their

filing, and when they were served, are as foll ows:

GHARE DATE H LED DATE SERVED
81-C&11-EC 01/ 27/ 81 01/ 27/ 81
81-CE 24-EC 02/ 12/ 81 02/ 12/ 81
82-CE31-EC 02/ 03/ 82 02/ 03/ 82
82-CE 33-EC 02/ 03/ 82 02/ 03/ 82
82- & 34-EC 02/ 03/ 82 02/ 03/ 82
82- & 35-EC 02/ 03/ 82 02/ 03/ 82
82-CE47-EC 02/ 22/ 82 02/ 22/ 82
82- CE 107- EC 06/ 01/ 82 05/ 29/ 82
82- & 193- EC 11/ 16/ 82 11/ 16/ 82
82- & 194- EC 11/ 19/ 82 11/ 19/ 82
82- (& 216-EC 12/ 30/ 82 12/ 29/ 82
82-C&217-EC 12/ 30/ 82 12/ 30/ 82

The General Gounsel for the Agricul tura

Labor Rel ati ons Board,

on August 27, 1981, caused to be issued the first of a series of

conpl aints based on the af orenenti oned charges. The last of these

conpl aints, denomnated the "Third Arended Gonsol i dated Conpl ai nt, "
franed all of the issues concerned in this proceedi ng, and was i ssued on
January 14, 1983. (Qopies of all conplaints and notices of hearing were
duly served on respondent. In its answers to the conplaints, respondent
basi cal | y deni ed the comm ssion of any unfair |abor practices.

Gonmenci ng January 19, 1983, a hearing was hel d before ne

1. An additional charge, 82-CE194-EC was filed by an
i ndi vi dual , David Sol ano.



in B CGentro, Galifornia. The hearing was continued while the Board
rul ed upon certain procedural matters—Z and reopend on April 5,1983. As
the hearing resuned, the parties had mutual |y resolved all of the
char ges invol ved save tw, 81-C&||-EC and 81- (& 24- EC 3

Al parti es‘—"/ appeared through their respective
representatives, and were given full opportunity to present testinonial
and docunentary evidence, to examne and cross-exanine w tnesses, and to
submt oral argunent and post-hearing briefs. Based on the entire record
of the case, including ny observations of the respective deneanors of
the w tnesses who testified, and having read and considered the briefs
submtted to ne followng the close of the hearing, | nake the
fol | ow ng:

1. FNJNS GF FACT

A Jurisdiction

1. Respondent is and was, at all tines material, an
agricul tural enployer wthin the neaning of section 1140.4(c) of the
Act.

2. The Whionis and was, at all tines material, a |abor

organi zation wthin the neaning of section 1140.4(f) of the Act.§/

2. General (ounsel sought to disqualify the Admnistrative | aw
Jud?e for bias. M. Reyes, counsel for the General Counsel, was ordered
e>r<]c lé(c)leddfromthe hearing. Neither position was sustai ned on appeal to
t he Board.

3. Astipulated settlenent agreenent was entered in to the
record.

4. The Charging Party appeared on the |ast day of hearing
through Glberto Rodriguez. M. Rodriguez executed the af orenenti oned
settl enent agreenent.

5. Respondent admtted the jurisdictional facts in its
answer .



B. The Wnhfair Labor Practices Al eged

Froma factual standpoint, few natters were in controversy.
Respondent was a nenber of the nulti-enpl oyer group found by the Board
in Adnral Packing, et al. (1981) 7 ALRB No. 43, to have engaged i n bad-

faith bargai ning fromFebruary 21, 1979, forward, as aresult of its
conduct in collective bargaining negotiations with the Ui on. &l At sone
point prior to that date respondent's enpl oyees went out on strike. 7
The two individual s with which this proceeding i s concerned were both
participants in the strike, and were both reinstated by respondent prior
tothe tine the Board ordered it to do so pursuant to the above

deci si on.

1. The DO scharge of Manuel F gueroa

A Factual Analysis

The first instance of alleged discrimnation
involves irrigator and forner striker, Manuel Figueroa. On the first
norning of his reinstatenent, before the irrigators went off to their
assigned fields, F gueroa was approached and struck in the

/

/
/

6. Srictly speaking, the various enpl oyers who parti ci pat ed
in the bargaining did not conprise a multi-enpl oyer bargaining unit.
Rat her, each grower was free to accept or reject any of the provisions
tentatively agreed upon, and the "parties envi saged that separate but
simlar agreenents would result fromthis formof bargaining.” (Admral
Packi ng, supra, p. 3.)

7. The exact date of the commencenent of the strike is
unclear. The strike at its inception was an economc one. However, the
Board found that the strike was converted as of February 21, 1979, to an
unfair |abor practice strike. (ld.)



face by anot her worker, Domingo de |a Torre.§/ In an effort to fend

off any further blows, F gueroa pulled a pistol fromhis belt,
cocked it, and levelled it at his assailant. The forenan, Enrique
Nevarez, stepped in between the pai r,gl and no further viol ence
occurred. The nen were then sent off to work that day.

Prior to his confrontation wth Figueroa, de la Torre
appr oached anot her returning striker, Isaac del Canpo, in a simlar
fashion. According to de la Torre's testinony, which | credit, during
the strike both del Canpo and H gueroa, while on the picket |ine, would
throwrocks at the cars driven by de |a Torre and the nenbers of his
famly as they drove into the fields. Additionally, during work hours,
del Canpo and Figueroa woul d shout vulgarities to de la Torre regarding

the woren in his famly, and woul d threaten

_ 8. Dela Torre, although a rank-and-file irrigator at that
tine, was a foreman for a broccoli crew whi ch had worked during the
strike. He resuned that position in the broccoli season fol |l ow ng these
events.

General ounsel alleged in the conplaint that de la Torre was a
supervi sor and agent of the conpany. However, no proof was presented
that, at the tine of the incident In question, de la Torre Fossessed any
of the indicia of supervisorial authority. Further, General (ounsel
apparent |y abandoned the contention that de |a Torre shoul d be
consi dered an agent of the conpany, as per Vista Verde Farns v. AL.RB.
(1981) 29 CGal.3d 307, as he failed to present any argunent on this point
inhis brief. That respondent suspended de |a Torre after the incident
mght indicate that it di savowed and di sapproved of the acts, thus
relieving the conpany of responsibility for them (See, e.g., \Venus
Ranches (1977) 3 ALRB No. 55; Frudden Enterprises (1981) 7 ALRB No. 22?
E&J @&llo Wnery, Inc. (1981) 7 ALRB No. 10.)

9. Hagueroa was the conpadre of Nevarez's son. The forenan
essentially stated that he felt that his friend and son's godf at her
woul d not shoot him



10/

himw th bodily harm=— Wen de |la Torre confronted del Canpo and

F gueroa that norning, he challenged both nen to repeat what they had

shouted to himwhile they were on the pi cket Iine.l—ll

After getting no
response fromdel Canpo, de |a Torre then struck the nan in the nouth.
eeding, del Canpo ran to forenan Enrique Nevarez to report the

I nci dent .

It was at this point that de la Torre turned to H gueroa and
the other incident detail ed above transpired. The evi dence denonstrated
that al nost imedi ately after Nevarez recei ved del Canpos report, he
rushed to intervene in the di spute devel opi ng between F gueroa and de | a
Torre.

The foll ow ng day, the conpany attorney wote separate
disciplinary action letters to de |la Torre and F gueroa. F gueroa was
informed that he was termnated for bringing "a weapon, nanely a pistol,

onto Maggi o property and brandishing it at anot her Mggi o enpl oyee.” De

la Torre, on the other hand, was suspended from work

10. F gueroa basically denied verbal |y abusi ng anyone during
the strike while he perforned picket duty. He stated that he woul d
sinply ask people at that tine to "hel p us, that they |eave work, that
they come and help us wth the strike." Del Ganpo did not di scuss any
of his conduct during the strike. Even assuming de la Torre's
personal ity to be sonmewhat volatile, it strains credulity that de la
Torre woul d assault both nen wthout any provocation what soever, save
that sone nonths previously del Canpo and F gueroa went on strike. It
is nore logical toinfer that de |a Torre had suffered i nsults emanating
fromthemand sought to retaliate. Respondent's General Manager George
Sergios attested to the fact that threats and insults fromthe strikers
were a common occurrence. Furthernore, | found, on the basis of
deneanor, that de la Torre was the nore credible wtness. Testifying in
a straight forward nanner, de la Torre nade no attenpt to conceal any of
the details about the assaults, nor the fact that he was the aggressor.

_ 11. Neither H gueroa nor del Canpo referred to this in their
testi rmn?/. Del Ganpo stated that when de |a Torre approached, he nerely
asked del Ganpo "Are you F gueroa?' before he hit him



for two weeks, "as the result of your participation in the incident wth
Manuel H gueroa and Isaac del Ganpo .... The CGonpany cannot, and w ||
not tolerate fighting onits premses."

b. Legal Analysis

General Gounsel ''s argunents basical ly center around
the notion that the initial aggressor and non-striker in the conpl ai ned-
of incident was nerely suspended for two weeks, while the striker,
acting in "self-defense,” was termnated. It is ironic that the process
of the law necessitates burrow ng through precedent for authority for a
poi nt whi ch the exercise of sinple common sense shoul d nake sel f -
apparent: threatening a fellowworker wth deadly force constitutes
reasonabl e cause for discharge, regardl ess of the circunstances. By
focussing, in essence, on who started the argunent, General Counsel
| oses sight of the fact that by escalating the level of the conflict
fromone where fists are enpl oyed to one invol ving deadl y weapons,

F gueroa transforned the altercation to one which could realistically
result inthe loss of life. F gueroa thus hinsel f becane the aggressor.

In Patterson Farns (1982) 8 ALRB Nb. 57), the Board recogni zed

that "work-related viol ence can justify a discharge, whether or not it

occurs during a strike." There, an enpl oyee, al so a striker, was accused
of firingarifleinthe direction of a crew which was working duri ng
the course of a strike. After investigating the incident, the enpl oyer
determned that the striker was responsi ble for the conduct, and
termnated him The ALOfound that the enpl oyer's belief in the
striker's cul pability was "honest and reasonabl e,” and sustai ned the

di scharge. He further found "the



cavalier use of firearns to be deplorable."” These findings were
affirned by the Board.

Additional argunents raised by the General Gounsel, sone of
which cite NLRA precedent, are unavailing. General Gounsel avers that
"the evidence clearly establishes self-defense froman attacki ng
aggressor."” He then sonewhat disingenuously states that "H gueroa never

posed any threat or act of aggression (sic)," citing testinony from
foreman Nevarez that Nevarez did not think that H gueroa woul d shoot his
conpadre. Wiile F gueroa may not have posed any threat to Nevarez, his
cocking and pointing a pistol directly at de la Torre is the very
essence of threatening behavior, and I so find.

General (ounsel contends that respondent's failure to ask for
F gueroa' s version of the incident constitutes evidence of
discrimnation and unl awful notivation. However, being a percipient
wtness to the conduct, and know ng that de |la Torre had hit del Canpo,
Nevarez woul d not need to "investigate"” the incident as he was aware of
nost, if not all, of its particulars.

General (ounsel cites several NLRA cases in support of his
position that, in a physical confrontation, discrimnation against the
one seeking to defend himMherself nay give rise to a finding of unl awf ul
conduct. 'Nearly all of these cases are inapposite, in New Engl and H sh

G. (1974) 212 NLRB No. 44, the discharge of an enpl oyee who struck a

waiter in the conpany dining roomwas hel d not violative of the Act
where it was shown that the enpl oyer had no know edge that the incident
arose as a result of the enpl oyee exercising section 7 (N_RA equi val ent

to section 1152) rights.



(Trailmobile Dvision, Pullman, Inc. (1967) 168 NLRB No. 31, invol ved an

of f-work incident where three anti-uni on enpl oyees attacked four pro-
union ones. A supervisor had actual |y started the fight. The di scharge
of an enpl oyee, who was al so an instigator, was uphel d, as the Board
noted, since there was "no evidence that respondent fostered, or even
know ngly tolerated [the conduct of the anti-union enpl oyees]." The
Board went on to ,note that "it requires no citation of authority to

support the concl usion that such conduct is not protected by the Act."

By contrast, in Eagle Engineering (1967) 168 NLRB 352, the

di scri mnatee was a non-aggressor who "supi nely resi sted" the aggressi on
of a fellow enpl oyee. Nbo proof of any enpl oyee m sconduct was shown in

Jacques Syl Knitwear (1979) 247 NLRB No. 91. The discharges in those two

cases were therefore found to be unl awf ul .
H nesi | ver Manuf act uri ng Gonpany (1966) 159 NLRB No. 80, and
J.H Gonpany (1975) 217 NLRB No. 175, are nore nearly in point.

H nesi | ver invol ved an anti-uni on enpl oyee who provoked a shop-fl oor
fight wth a pro-union one, and was the aggressor throughout the
incident. The latter was di scharged while the forner was retained.
Despite the fact that the pro-uni on enpl oyee pulled a knife to defend
hinsel f, the National Board found that a case of unlaw ul discrimnation
had been established. Sgnificantly, however, when the Board' s order
was nodified in particulars not pertinent to this discussion ([5th Ar.
1968] 400 F.2d 644), the appellate court felt constrained to note that
the discrimnatee' s "case mght be considered distingui shabl e because he

threatened [his attacker] wth



a deadly weapon, but there is evidence that [the attacker], as the
stronger nman and the aggressor, was equal ly to blane for the tenporary
br eakdown of order."

Lastly, inJ. H Conpany, in the context of well-established

uni on ani nus based upon findi ngs of other, independent unfair | abor
practices, the suspension of an enpl oyee for fighting wth a supervi sor
was found to be discrimnatory. The enpl oyee had attenpted to post a
uni on notice on a bulletin board whi ch, unbeknownst to him was reserved
for supervisors. After taking the notice down, a supervisor started to
fight with the enpl oyee.

Throughout the cases cited by General Gounsel there is a
general level of conflict which appears not to be as serious as the one
extant in the instant situation. Wth the exception of H nesilver,
deadl y weapons were not being utilized, and the immnent threat of |oss

of life was not present. Mre nearly apposite is La-Z-Boy South, Inc.

(1974) 212 NLRB 295 where, despite the fact that a pro-uni on enpl oyee
had been provoked, the enpl oyee was di scharged for pulling a gun on his
antagoni st. In uphol ding the discharge, the ALJ noted that the enpl oyer
was concerned about the | evel of tension that existed around the plant,
and by di scharging the perpetrator, sought to deter any possibility of a
serious, violent confrontation.

Smlarly, under the ALRA it has often been recogni zed
that the underlying purpose of the Act, as reflected in its preanbl e,
is to "ensure peace in the agricultural fields, . . . [and] to bring

certainty and a sense of fair play to a presently

-10-



unstable and vol atile condition in the Sate." Deadly weapons have no

place in this schene. (See, e.g., Wkegawa Brothers (1982) 8 ALRB No.

90; Patterson Farns, supra;, Wstern Tomato G owers and Shippers, et al.

(1977) 3 ALRB No. 51.) Wiile F gueroa nay have been genui nel y concer ned
about his own personal saf ety,l—Z to excuse or condone his conduct here
woul d encourage simlar responses in such situations, and lead to the
creation and perpetuation of a condition which the Act was designed to
elimnate. Glifornia s agricultural lands do not lack for nartyrs.

Accordingly, it is determned that this aspect of the case be
di sm ssed.

2. The Termnation of R cardo Leon a.

Factual D scussi on

Goncerning the discharge of Rcardo Leon, it is

| i kew se determned that his discharge was not violative of the Act.

Leon had been enpl oyed as an irrigator for a total of
thirty-five years, seventeen of those years spent working for
respondent. Like Figueroa, Leon was reinstated in Gctober 1980 after
naking an offer to return.

O February 6, 1981, Leon was assigned to irrigate six acres of
a twel ve acre field known as South Alano 86. The sout hern edge of the

field abuts the Alano Rver.= nthe night in

12. That H gueroa was the object of other peoples' ire was
denonstrated by evidence that on the sane day, while parked on conpany
property, all the wndows of his truck were smashed by a person or
per sons unknown.

13. Actually, there is a roadway and a "tail ditch"
between the field and the river itself.

-11-



guestion, Leon was ordered to flood the field wth two feet of water, an

anount which is by no neans substanti al .1—4/

The irrigation process i n which he was engaged consi sts of
allowng water piped in fromthe irrigation canal to flowin to the
"head ditch" which runs along the northern edge of the field. Fromthe
head ditch, the water is noved into the field itself by a series of row
tubes. Once it has passed through the field, the water enpties in a
“"tail ditch" on the southern edge. Afield drain, located in the tail
ditch, provides the neans for the renoval of the water fromthe field.

A common problemin these fields is the presence of gophers.
The gophers burrow through the fields and create subterranean channel s
through which the irrigation water may fl o Wen both the amount of the
burrow ng and the amount of water flow ng through it becone substanti al
enough, a washout may occur: i.e., supporting and surface soil nay be
carried away by the flow of water, |eaving behind anything froma snall
hole to a najor falling anay of the |and.

According to his testinony, Leon first noticed a washout
occurring al ong the southern edge of South Alano 86 about 3:00 a.m
during his shift on February 6. In an effort to stemthe flow of water
out fromthe field, Leon testified that he "changed' the water fromthe
rows near the washout to other rows "further down," presunably by

stopping the rowtube flowfromentering the rows

14. Leon estinated the amount of water to be about three
or four feet. In any event, he conceded that "very little water"
was needed to acconplish his assigned task.

-12-



where the damage was occurring. This process, by Leon's estimate, took
about two hours. Leon stated that was "all | coul d have done" to
alleviate the situation. e

As previously noted, however, washouts resulting from gopher
danmage are not unusual at respondent's fields. Wat differentiated
Leon' s washout fromothers which had occurred was the nagni tude of this
washout, and the manner in which Leon dealt wthit. As wll be seen
below it is these factors which provide anple justification for the
di scharge and whi ch successfully rebut any inference of unlawful or
discrimnatory intent regarding the treatnent of Leon' s tenure.

Goncerning the actual size of the washout, a portion of the
fielditself was carried off, |eaving a chasmor gorge between the field
and the river adjacent. By estinmate of George Sergios, the washout was
between ten to fifteen feet deep in various spots, and was approxi natel y

16/

thirty five feet w de. Sergios provided the

15. As w il be discussed bel ow Leon could have resorted to
ot her neasures to slow or stop the washout. However, | do not interpret
Leon's above renarks to be inconsistent wth this fact, but rather that
changing the water was "all" he could do in the tine that he had.

16. Photographs of the washout admtted i nto evi dence showed
forenman Nevarez standing inside the washout, wth the top of his head at
| east six feet bel owthe | evel of the road through which the washout
ran. Nevarez is six feet one inches tall.

fol | ow ng verbal description of the washout:

The road had been eroded, washed anay. Sone tile lines [used to
carry the salt fromthe field] had been washed -- the road
washed away and the ground had washed away around the tile |ine,
it had been broken and fell apart, part of the tail ditch was
shut off and it had been washed away. There were larger ruts and
ravenes [sic] into the carrots and the carrot field. There was
a snall anount of danage to the carrots and nost of the dirt had
washed down into the -- down towards the river.

-13-



To repair the danage, respondent enpl oyed two outsi de
contractors at an expense of $1,165.25. Sergios noted that in
addi tion, respondent's own workers and equi pnent were used to perform
part of the repairs. He estinated that the tine they spent at these
tasks cost the conpany about $800. 00.

Qustonarily, anirrigator waits at the shift change for his
relief to arrive. Athough Leon stated that he continued to work in the
field for about ten mnutes after Jose Daz, the irrigator on the next
shift, cane torelieve him Daz hinself stated that he encountered Leon
as he was driving on the road | eading anay from South Alano 86. D[ az
was inforned by Leon at that tine that he had a "snmal | gopher problem™

Wen he arrived at the field, Daz noticed that water was
continuing to flowfromthe field through the washout. Hs first
reaction was to go to the head ditch to "stop some of the pipe that was
still left open,"” i.e., plug the rowtubes bringing water to the
af f ect ed rov\s.gl He stated that al though sone of the tubes had al ready
been pl ugged, he needed to plug an additional fifteen or
twenty nore. As he was engaged at this task, he saw forenan Nevarez

18/ near the drain.

bui | di ng "count ers"
Nevarez arrived at South Alano 86 that norning at about 630
am Like Daz, he testified that water was still flowng fromthe

field when he got there. He immediately began to put in plugs

17. Notably, this was al so the focus of Leon's efforts to
mni mze the washout danmage.

18. "Qounters" are snall nounds of dirt, or dans, which

prevent the water fromflow ng into certain parts of a ditch or row
They are also referred to in the testinony as "plugs" or "checks."
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to prevent the water in the ditch on both sides of the washout from
running into the washout itself. Nevarez stated that there had been no
pl ugs constructed when he got to the area of the damage: "The water was
still flowng and it was still breaking." He noted that there are
several neasures an irrigator nay take to mni mze washout danage. In
addition to building counters or plugs, or, as Leon did, stopping the
water fromflowng into the rowtubes and noving it down the field, an
irrigator may close the gate fromthe nain canal and open the field
drain, which in turn, presunably, would result in draining all of the

water fromthe field.lg

Nevarez stated that the washout was initially caused by a
gopher hol e, and that gopher problens were common. It is the
irrigator's responsibility to check for gopher danage, and that this
shoul d be done about every hour or hour and a half during a shift. dven
this factor and the small anount of water Leon was working wth, Nevarez
was of the opinion, based on his experience of twenty-seven years as an
irrigator and irrigator forenan, that Leon shoul d have been able to
prevent the danage on South Al ano 86 frombecomng as extensive as it
did Furthernore, according to Nevarez, it was the irrigator's
responsi bility to report damage of this type to the forenan. Leon did
not do this.

The extent of the danage, and the rate at which it takes pl ace,
are determned by the anount of water being used to irrigate, on the

type of soil inthe field, as well as the size of the field

19. This woul d appear to be the nost drastic neasure as the
entire field would | ose the benefit of the water so drai ned. Contrast
this nethod wth sinply draining or checking the flow of water around
t he washout .
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itself. As one would imagine, the nore sandy the soil, the nore rapid
the danage. Nevarez described the soil at South Alano 86 as a "dirt
field, it's sort of loose, but it's not sand; it's ground. w20/ By his
estinmate, the damage done to the field by water flow ng through the
washout, given the field s size, soil type, and the anount of water,
woul d have taken about three to four hours to reach the extent that it
di d.

General Gounsel attenpted to show that in addition to gopher
darmage being a fairly common problemin respondent’s fields, washouts
had occurred in the past, and that the irrigators assi gned

to those fields where they occurred had not been di scharged. Mre
particularly, irrigator Eustacio Gnez testifiedz—ﬂ that he hinsel f

had been assigned to a field sone tine in 1970 where a washout had
occurred. He further recalled two other washouts whi ch took pl ace
during his tenure wth the conpany. (e of these occurred in 1974, and
involved an irrigator nanes Soliz. The other took place in a field
assigned to an irrigator naned Querrero.

The testinony of Gonez bore out, however, that these incidents
wer e di stingui shable fromthe one involving M. Leon. As previously
noted, the rapidity wth which a washout mght occur and its severity
depends on the type of soil, the size of the field, and the anount of
water being used to irrigate. Two of the washouts detailed by Gonez
occurred at a field known as "Fitchi (he," an 80-acre plot admtted by

Gnez to be "one of the sandiest fields" he

20. This testinony was uncontrovert ed.

21. Gonez was called as a witness for the General ounsel .
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ever worked in for respondent. The other occurred at a field known as
"M umTwo," which was al so eighty acres in size and characterized by
sandy soil. Both of the fields were being irrigated by twel ve feet of
water in each of the three incidents.

I nsofar as the washout occurring in Gonez' field, the irrigator
testified that he, unlike Leon, waited after the end of his shift to
report on the damage to his forenan, Nevarez. Nevarez corroborated
Gonez on this point, .and when asked to conpare the Gonez washout wth
the one involving Leon, Nevarez stated that the Gonez incident was |ess
serious, that | ess damage had occurred, that the soil was "a | ot worse,”
and that Gonez was working "with a lot nore water." Furthernore,
according to Nevarez, Gonez had taken the proper action to control the
damage.

General Manager Stergios recall ed a washout of about the sane
nmagni tude as the one wth which this case is concerned. That washout,
involving an irrigator naned Herml gido, who was using fifteen feet of
water toirrigate his assigned field Hermlgi do was suspended for one
nonth w thout pay as a result.

b. Legal Analysis and Concl usi ons

Srictly speaking, | do not find the circunstances of
Leon's di scharge such as would create a "mxed" or "dual" notive type of
acase. It is axionmatic that the General (ounsel has the burden of
proving, by a preponderance of the evidence, that an enpl oyer knew of an
enpl oyee' s protected concerted activity, and di scharged or ot herw se
discrimnated agai nst hinmther for that reason. (See, e.g., Lawence
Scarrone (1981) 7 ALRB No. 13.) Wiile it is indisputable that

respondent was aware that Leon had
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participated in the Uhion-1ed strike in 1979, and that respondent nay,
based upon previous unfair |abor practice adjudications, be possessed of

a general aninus towards the Lhion (see Admral Packing, et al., supra),

| amunabl e to conclude that respondent, in effectuating Leon's
di scharge, was unlawful 'y noti vat ed.

Leon, F gueroa and |saac del Canpo, three enpl oyees who figure
centrally in this case, were the only irrigators who had participated in
the strike and were subsequently reinstated. Al three of these workers
experienced probl ens regarding their tenure wth respondent.2—2/ Wi | e
this fact admttedly creates a certain suspicion regardi ng respondent’s
noti vati on behind the handling of their individual enploynent statuses,
a nere suspicionis insufficient to nake out a violation of the Act, and
cannot substitute for actual proof. (See, e.g., Rod MlLellan (. (1977)
3 ARBN. 71; Lu-Bte Farns (1977) 3 ALRB Nb. 38.)

It is highly unlikely that respondent woul d adopt a
sormewhat conciliatory attitude towards its striking enpl oyees, z
then wait a period of four nonths to di scharge a worker for reasons
whi ch General (ounsel failed to establish were either trivial,
pretextual, or discrimnatory in the sense that enpl oyees in simlar
situations were treated disparately. General Manager S ergi os asserted
that the reasons for Leon' s di scharge were "gross negligence" and a

"conpl ete lack of responsibility."” Wile

22. Del CGanpo's situation was resol ved by sett!| nent
agr eenent .

23. Supportive of this inference is the fact that
respondent reinstated thembefore it, arguably, was conpelled to do so.
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Sergios’ characterization nay appear a bit strong, it renains that Leon
did not conpletely performhis duties regardi ng the washout, either in
the nanner he attenpted to mnimze its inpact or in the way he fail ed
toinformhis supervisor, as was his obligation. It is therefore
concl uded that General Counsel has failed to establish the prina facie
exi stence of an 1153(c) violation in regard to R cardo Leon.

Even if one were to assune for the purposes of argunent that
General ounsel has presented a "dual notive" case as per Wght Line
(1980) 251 NLRB 150, N shi Geenhouse (1981) 7 ALRB No. 18, Royal
Packing (. (1982) 8 ARB Nb. 74, and NL.R B v. Transportation
Managenent Corp. (1983) US|, 51 WBLW4761, 76 L.Ed. 2d 667,

respondent has anply denonstrated that Leon woul d have been di scharged
even in the absence of his participation in protected, concerted
activities.

Sated in another fashion, General (ounsel has not shown that
"but for" Leon's strike activities he woul d not have been di scharged.

(See Martori Brothers Ostributors v. AL .RB (1981) 29 Cal.3d 721.)

The field which Leon was responsible for irrigating on the night in
question was quite small. The anount of water which was bei ng used for
this purpose was also mninal. It was his obligation to check regularly
for gopher danage around the borders to the field. HEther because of
inattentiveness or neglect, he did not performhis assigned duties, and
t he damage which occurred at South Alano 86 might have been far |ess
extensive than it was. dven respondent’'s "substantial busi ness
justification" for Leon's discharge, no finding of a violation of

section 1153(c) of the Act
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can be found.

V. RECOMMENCED CROER




It is recommended that those portions of the conplaint treated

in this decision be di smssed. DATED  Decenber
29, 1983
M}%
METHEW GOLDBURG

Adm ni strative Law Judge
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