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DEA S ON AND CRDER
On February 9, 1984, Admnistrative Law Judge (ALJ) Robert LeProhn

i ssued the attached Decision in this proceeding. Thereafter, Respondent and
the Lhited FarmVWrkers of Amwerica, AFL-AQ O (UFWor Whion), each tinely filed
exceptions and a supporting brief, and Respondent tinely filed a responsi ve
brief.

Pursuant to the provisions of Labor Code section 1146y the
Agricultural Labor Relations Board (ALRB or Board; has delegated its
authority inthis matter to a three-nenber panel.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs, and has decided to affirmthe ALJ ' s
rulings, findings, and concl usions as nodified herein and to issue the
attached QO der.

O scharge of Ernie and Yol anda Popoy

h the second day of the 1982 grape harvest, George Lucas & Sons

(Lucas) termnated crew |l eaders Ernie and Yol ando

v Al section references herein are to the Galiforni a Labor Gode unl ess
ot herw se speci fi ed.



Popoy. (harges were filed asserting that Lucas term nated the Popoys for
their failure to issue a warning ticket to a union activist. Lucas
asserted in its defense that the Popoys were actual |y di smssed for cause
and, as statutory supervisors, are not entitled to the protections of the
Agricultural Labor Relations Act (Act).

h August 12, 1982, Lucas supervi sor Joe Becerra assigned certain
grape vines to be harvested by the Popoy crew He adnoni shed the crewto be
careful to only pick ripe grapes, a harder task early in the harvest season.
The Popoy crew harvest was rejected that norning at 8:00 am by a Sate
I nspector for insufficient sugar content (or ripeness) and the harvest was
repacked. Becerra re-enphasi zed the need for care in the harvest and no
further problens occurred that day wth the Popoy crew

h August 13th, the next norni ng, Lucas personnel nanager Henry
Mendez net wth the Popoy crew and, anong ot her things, stressed the need for
carein nmaintaining the quality of the harvest. Becerra |learned |ater that
norning that the Popoy crew s harvest had agai n needed repacking. Becerra
went to nonitor the quality of the re-pack and concluded it was agai n of
inferior quality. Becerra and Enie Popoy began a tabl e-by-tabl e i nspection
of the crews work and Popoy adnoni shed the crewto be nore careful. After
checki ng seven boxes at the work site of Popoy crew nenber Lupe Amarillas and
finding only a mnor problemin the pack, Becerra ordered Enie Popoy to issue
a warning notice to Anvarillas and Popoy refused. Amarillas and Popoy

testified that Becerra ordered the warning because Amarillas
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was a "Chavista,” or union supporter. Becerra denied telling Popoy to give
Anarillas a warning noti ce.

The inspector again rejected the Popoy crew s harvest that afternoon
and, after another repack, the harvest was again rejected. Becerra then sent
the Popoy crew hone. At 3:00 p. m, Mndez net wth Ray Myjor, Lucas' ranch
superintendent. Mendez expl ai ned that the Popoy crew had required one repack
the day before and two repacks that day had been rejected. Mendez al so stated
to My or that B nie Popoy was unabl e to adequately control or instruct his
crew Mjor thereafter ordered the Popoys' termnation. Mendez instructed
Rol ando De Ranos, another Lucas supervisor, to termnate the Popoys. Becerra
testified he discovered the termnation the next norning.

De Ranos issued a termnation slip to Ernie Popoy giving as a basis
for the termnation the problemwth the repacks and another termnation slip
to Yol ando Popoy justified by the followng: "She is not hel ping the forenan
[Ernie Popoy] to tell the people to not to pick green grapes and cl ean the
grapes. "

The ALJ found Becerra to be less credible than Enie Popoy and
Anarillas and, therefore, concluded that Lucas termnated the Popoys for their
failure to issue a discrimnatory warning notice to Anarillas in violation of
section 1153(a) of the Act.

General |y, a supervisor wthin the nmeaning of the Act is not
covered by the protections of the Act. However, an enpl oyer nonet hel ess
viol ates section 1153(a) by di scharging a supervisor for refusing to engage

in activities prescribed
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by the Act, such as coomtting an unfair |abor practice. (See Ruline Nursery
G. (1981) 7 ALRB No. 21, Parker-Robb Chevrolet, Inc. (1982) 262 NLRB No. 58
[110 LRRM 1289]. Here, the evidence established that supervisor Joe Becerra

ordered foreman Ernie Popoy to i ssue an enpl oyee a witten warni ng notice
because of the enpl oyee' s union support, that Ernie refused to do so, that
Becerra shortly thereafter stopped Ernie fromworking, and that Enie was
fired that sane day.

V¢ reject Respondent's contention that no prina facie case was
establ i shed because it was not shown that ranch superintendent Ray My or who
nade the decision to termnate E-ni Popoy knew of Ernie's refusal to commt
the unfair labor practice. In the context of cases where an enpl oyee engages
in protected activity, the. National Labor Relations Board ALRBw | generally
i npute to an enpl oyer a supervisor's know edge of an enpl oyee' s prot ect ed
activity. However, an exception is nade in cases where there is credited
testinony in the record that the supervisor's know edge of such protected
activity was not passed on to higher nanagenent officials who in turn nade the
decision for disciplinary action. (D. Phillip Mgdal, DD S, Inc. (1983)
267 NLRB Mb. 24 [113 LRRM1133], Kinball Tire Go., Inc. (1979) 240 NLRB 343
[100 LRRM 1258].) In this case, neither Joe Becerra, the supervisor who knew

of Ernie Popoy's refusal to commt the unfair |abor practice, nor Ray My or,
t he superintendent who nmade the decision to termnate B nie Popoy, testified
that Becerra' s know edge of B nie Popoy's refusal to coomt the unfair |abor

practi ce was not passed on
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to other nanagenent officials, such as Myjor hinself.

Further, the actual |anguage of the justification for the
termnations, specifically for Yol anda Popoy' s di scharge, strongly suggests
that the Lucas nanagenent was aware of the Popoys' refusal to issue the
discrimnatory warning notice and that this reason was the notivating
factor for the di scharge.

Respondent, however, suggests that it net its burden
of showng it woul d have termnated the Popoys even in the absence of his
refusal to coomt an unfair |abor practice. V¢ reject this argunent.

The ALJ concluded that the justification proffered, the quality
probl ens wth the Popoy crew was pretextual, that Lucas only offered the
quality of the pick in the Popoys crew as an afterthought to justify an
otherw se unlawful termnation. Such a finding by itself satisfies the rest of
causal ity wthout requiring further wei ghing of the enpl oyer's noti ves.

(Matsui Nursery, Inc. (1985) 11 ALRB Nb. 10; see al so, Frank Bl ade

Mechani cal Services. Inc. (1984) 271 NLRB No. 201 [117 LRRM
1183].)

It is by nowwell established, however, that if the reason asserted
by an enpl oyer for a discharge is pretextual, the fact that the
action taken is otherw se | egal or even prai seworthy is not
controlling. [Gtation.]

If the Board finds, as it did here, that the otherw se legitinate
reason asserted by the enpl oyer for a discharge is a pretext, then
the nature of the pretext is immaterial, even where the pretext
involves a reliance on state or local laws. [dtation.]

Indeed, as we noted in NNRBv. Bie Resistor Goro. 373 U S 221, 230, n.

8 83SG. 1139, 1146 n. 8, 10 L.Ed.2d 303 (1963), even evidence of a
"good-faith
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notive" for a discrimnatory di scharge "has not been
deened an absol ute defense to an unfair |abor practice
charge. "

(Sure-Tan, Inc. v. NLRB (1984.) 461 U S 942

[104 S . 2803, 2811 n. 6].)

As we have here concl uded that the ALJ' s anal ysis was the correct
one (that Lucas did not, in fact, rely on any purported quality problens in
t he Popoy crew harvesting pack), we find it unnecessary to bal ance the

evi dence of conflicting notives to determne if the General Gounsel put on the

pr eponder ance supporting such a viol ation. 2 V¢ af firmthe concl usi on
of the ALJ that Respondent had only a prohibited notive in dischargi ng
Popoy.

Yol anda Popoy, BEnie's wife, was fired along wth him A though both
the General (ounsel and Respondent stipul ated that Yol anda was an agri cul tural
enpl oyee, the evidence establishes that as second foreman to Enie, Yol anda
was consi dered by Respondent as part of his nanagenent tear, and that she in
fact exercised supervisorial authority. However, we need not resol ve whet her
in fact Yol anda was an agricul tural enpl oyee or a supervisor wthin the
neani ng of the Act, since her case stands or falls wth that of her husband.

(See Anton Caratan & Sons (1982) 8 ALRB Nb. 83.) S nce we find that Enie

Popoy's termnation was due to his refusal to coomt an unfair |abor practice,
we al so find Yol anda Popoy's firing violative of the Act.

D scharge of Rogelio and Tai de Terado

V¢ find nerit in the UFWs exception to the ALJ ' s

2 As our dissenting col |l eague points out, in such a bal anci ng anal ysi s.
Respondent woul d have telling evidentiary argunents. "
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concl usion that Respondent's di scharge of enpl oyees Rogel i 0 and Tai de Terado
did not violate sections 1153(a) and (c). GContrary to the ALJ's finding, the
evi dence supports the concl usion that there was a causal connection between
the Terados' union activity and their discharges. Both Rogelio and Tai de
engaged i n union support shortly before they were fired. Rogelio began to
wear a union button just one week prior to his discharge. He spoke to Taide
and Franci sco Pacheco about the union in the proximty of supervisor Rolando
De Ranmos. De Ranos did not deny know ng of Rogelio's union support.
Smlarly Tai de began to wear union buttons at the end of August and pl aced
uni on bunperstickers on her ice chest. Shortly before he di scharged her,
Tai de asked De Ranos when the conpany was going to sign a contract wth the
Lhion, to which De Ranos replied angrily, "never."™ V¢ thus find that the
timng of their discharges followed shortly after their open expression of
uni on support and that the General (ounsel has established a prina facie
case. ¥

In addition to the timng of the discharges, evidence of disparate
treatment of the Terados al so supports the conclusion that they were
unl awf ul | y term nat ed.

The testinony of a disinterested wtness, Hena A varado, who
worked in the same crew as Taide and Rogel i o, established that she |ikew se

failed to nark boxes. Wen De Ranos

y Inthis regard the UFWs exception to the ALJ's statenent that the

uni on support was "mninmal " and not unique has nerit. The Act provides
protection to all nanner of union support and an agricul tural enpl oyee does
not have to be a very active participant in order to enjoy such protection.
(. As-HTie Farns (1977) 3 AARB Mb. 53.)
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initially asked her and her group why they were not narking, they failed to
respond. After De Ranos repeated his question, Alvarado told himthat if the
conpany wanted themto mark they shoul d provide narking naterial s and she
openly criticized his suggestion of using | eaves, sticks or paper. After De
Ranos | eft, she and her group continued to fail to mark their boxes until just
before quitting tine. In conparison to the conduct of Tai de and Rogelio, both
of whomdeni ed they were insubordi nate, A varado' s conduct was plainly

i nsubordi nate. A varado openly refused to nmark her boxes and, unlike Rogelio
and Tai de, A varado and her group continued not to mark their boxes after De
Ranos spoke to them Avarado's testinony thus casts doubt on Respondent's

al I eged business justification, as well as the ALOs concl usion that the
Terados were perceived as i nsubordi nate and were, therefore, discharged for
cause. 4 nstead, A varado' s testinony establishes that the all eged

i nsubor di nati on was pretextual, and further supports the conclusion that the
di scharges were in response to the Terados’ recent uni on support.§/ V¢ t hus
concl ude that Respondent viol ated sections 1153(a) and (c) by di schargi ng

Rogel i 0 and Tai de Terado

4 That two other workers in a different crewwere all egedly di scharged
for failing to mark their boxes is also discredited by the testi nony of
Al var ado.

S The ALJ specul ated that Hena A varado was the "H ena" whom Rogel i o
Terado saw wearing a button. The record does not support this specul ati on.
Even if this specul ation were true, this would not preclude the finding that
Rogel i 0 or Tai de were di scrimnated agai nst because of their union support.
The fact that not all union supporters are discrimnated agai nst does not
di sprove or preclude the finding of a violation. (See Tex-Gal Land Managenent
Inc. (19771 3 ALRE No. 14.)
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because of their union support.
Reredy

Respondent excepts to the ALJ's recommendation that the Board's
usual renedial provisions be ordered, including posting, nailing and
readi ng on conpany tine of a Notice to Enployees. dting the Ffth
Dstrict Gourt of Appeal s decisionin M B. Zaninovich, Inc. v.

Agricultural Labor Relations Beard (1981) 114. Cal . App. 3d 665, o

Respondent contends that in the absence of specific evidence establishing
enpl oyee know edge of the unfair |abor practice or evidence of open,
repetitive or egregious enpl oyer msconduct, fromwhich it reasonably nay
be inferred that other workers acqui red know edge of the msconduct, the
renedi es nust be restricted to the crew wherein the viol ati ons occurred.
Respondent' s reliance on the case is msplaced since inthis case there is

evi dence fromwhich to

S In M B Zaninovich v. Agricultural Labor Rel ations Boar d.

supra, 114 Cal . App. 3d 665 the court of appeal annulled the Beard' s O der
relating to mail1ng copies of a Notice, reading it and answering enpl oyees'
questions because it found such provisions to be punitive and not renedial .

I'n the Board' s Decision, the enpl oyer was found to have unlawful |y refused to
rehire three enpl oyees who had been provided reinstatenent ri ghts by virtue of
a settlement of a prior unfair labor practice case. The Board found a
viol ation of section 1153(a) even though the enpl oyer believed in good faith
that the enpl oyees no |onger were entitled to reinstatenment because seven

mont hs had passed since execution of the settlenent agreenent. However, the
three enpl oyees had not worked for the enployer for over a year prior to
asking for work and they nade their application to a supervisor at his office.
The court inferred fromthe evidence that aside fromthe supervisor, no

enpl oyees ever |earned of the three enpl oyees' application for work or the
enpl oyer's unlawful refusal to rehire them The Gourt rejected the Board's
attenpt to infer enpl oyee know edge of these unfair |abor practices based upon
its cunul ati ve experience derived fromother cases, and stated that enpl oyee
know edge of specific unfair |abor practices nust be proved and coul d not be
est abl i shed by conjecture.
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i nfer such know edge.

In this case, Respondent did not except to the ALJ's findings or
conclusion that the discharge of Franci sco Pacheco because of his union
support viol ated sections 1153(a) and (c). Pacheco was a wel | - known uni on
supporter. In addition to wearing union buttons and a union cap, he
distributed UPWbuttons, bunperstickers and cards urgi ng worker attendance at
uni on neetings. The ALJ credited Pacheco's testinony that foreman B nesto
Estral a grabbed sone of the bunperstickers Pacheco had given to a woman in the
crew and threwthemon the ground. In addition, in md-My 1982 Pacheco told
nenbers in his crewto go to the shop and ask for a raise before starting
work. Estrala told himto go hone and stop bothering the workers. Pacheco
was the spokesperson for 250 to 300 workers who stopped work, went to the shop
and asked superintendent Ray My or for a wage raise. Lastly, Pacheco' s firing
occurred while he was at work. In light of visible response to union
activities on the part of Respondent's supervisors, it cannot be seriously
argued that other enpl oyees woul d not be aware that Pacheco was fired by
Respondent .

V¢ have al so concl uded that Respondent violated section I153(a) by
di schargi ng Ernie Popoy and his w fe Yol anda. Supervi sor Joe Becerra's order,
and Ernie' s refusal, to issue enpl oyee Lupe Amarillas a warning ticket for her
uni on support occurred in the presence of Amrarillas. Thus, the unlaw ul
firing of the Popoys later that day woul d have been abundant!ly evident to the

workers in BEnie' s crew

10.
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Mbreover, while both Rogelio and Tai de Terado did not have the sane
promnent role as union supporters as did Franci sco Pacheco, their discharge
inretaliation for their union support |ikew se was known to fell ow workers.
Both Rogel io and Tai de each worked in a group consisting of one packer and two
to three pickers. Thus their firing woul d of course be known to their group
and to their crew As such, coupled wth the di scharge of Franci sco Pacheco
and the Popoys, these firings related to union activities or support woul d
i kely be communi cated to ot her enpl oyees of Respondent. The Board' s

observation expressed in M Caratan, Inc. (1980) 6 ALRB No. 14, that enpl oyees

wll likely communicate anong thensel ves concerni ng the unl awful conduce, is
appropriate and wll justify the inposition of broad renedi es.
An additional basis for inposing the nailing, reading, and
question-and-answer renedies is the fact that the violations found herein are
part of a pattern of violations engaged i n by Respondent over a period of

sever al years.z/ Indeed, the M B. Zaninovich court inferred that where the

viol ations invol ved other sections of the Act, in addition to a section
1153(a) violation such as the one before it, the Board s broad renedi es woul d
be justified:

Lhder the NLRA orders to renedy section 8(a)(l) violations
(identical to Lab. (ode 8§ 1153, subd. (a), violations) nornally
are limted to cease and desist orders wth a 60-day notice and
posting requirenent that the enployer wll not in the future
engage in

o, See (eorge A Lucas & Sons (1984) 10 ALRB No. 53; George A Lucas & Sons
(1982) 10 ALRB No. 14; George Lucas o Sons (1981) 7 ALRB No. 47; George A
Lucas & Sons (1979) 5 ALRBtic. 52; and George Lucas & Sons (1978) 4 ALRB Nb.
85 1975.
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the conduct found to be violative of the act (Mrris, The Devel opi ng
Labor Law (1971) p. 852). B anket Oders simlar to the one before us
may issue in 8(a)(l) cases if the unlawful interference, restraint or
coercion violates other sections of the act or is part of a broad
pattern of unlawful conduct. [Footnote omtted.] (114 Cal . App. 3d 665,
688- 689. )
The repetitive acts of Respondent in continually disregarding the rights of
its enpl oyees warrant the renedi es recommended by the ALJ.
CROER

By authority of Labor (ode section 1160.3, the

1. @Gease and desist from

(a) D scouragi ng nenbershi p of enpl oyees in the LFWor any
ot her | abor organi zation by discharging any of its agricultural enpl oyees for
participating in protected concerted or union activities, or by discharging
any supervisors for refusing to coomt an unfair |abor practice.

(b) Inany other like or related manner interfering wth,
restraining, or coercing enpl oyees in the exercise of these rights guaranteed
themby section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Agricultural Labor Rel ations Act
(Act):

(a) CGfer to Franci sco Pacheco Sandovai, Enie
Popoy, Yol anda Popoy, Rogelio Terado and Tai de Terado i medi ate and full

reinstatenent to his or her forner job at Respondent

12.
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w thout prejudice to his or her seniority or other rights and privil eges.

(b) Make whol e Franci sco Pacheco Sandoval , Erni e Popoy,
Yol anda Popoy, Rogelio Terado and Tai de Terado for any | osses he or she
suffered as a result of his or her discharge plus interest thereon, conputed
in accordance with our Decision and OQder in Lu-Ete Farns. Inc. (1982) 8 ALRB
No. 55.

(c) Preserve, and upon request, nmake available to the Board or
its agents, for examnation, photocopying and ot herw se copying, all payroll
records, social security paynent records, tine cards, personnel records and
reports and all other records rel evant and necessary to a determnation by the
Regional Drector of the anounts due to the af orenentioned enpl oyees under the
terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto. Uon its translation by a Board agent into appropriate
| anguages, Respondent shal| thereafter reproduce sufficient copies in each
| anguage for the purposes set forth hereinafter.

(e) Post copies of the attached Notice, in all appropriate’
| anguages, in conspi cuous places on its property for a 60-day period, the
tinmes and pl aces of posting to be determned by the Regional Drector.
Respondent shal | exercise due care to replace any Notice which has been
altered, defaced, covered or renoved.

(f) Ml copies of the attached Notice, in a-11 appropriate

| anguages, within 30 days of the date of issuance
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of this Oder to all enpl oyees enpl oyed by Respondent in its harvest season
in 1982,

(g Arange for a representative of Respondent or a Board agent to
distribute and read the attached Notice in appropriate |anguages to the
assenbl ed enpl oyees of Respondent on conpany tine. The reading or readi ngs
shall be at such tines and pl aces as are specified by the Regional Drector.
Fol I owi ng the reading(s), the Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to answer any questions
enpl oyees may have concerning the Notice or their rights under the Act. The
Regional Drector shall determne a reasonable rate of conpensation to be paid
by Respondent to all non-hourly wage enpl oyees to conpensate themfor tine
| ose at this reading and the questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wth: 30 days
after the date of issuance of this Oder, of the steps which have been taken
toconply wthit. Udon request of the Regional Director, Respondent shall
notify himor her periodical thereafter in witing of further actions taken to
conply wth this Oder until full conpliance is achieved.

Dated: April 22, 1985

JEROME R WALDE Menber?

PATR K W HENNLNG  Menber

g The signatures of Board nenbers in all Board Deci sions appeal wth the
signature of the chairperson first (if participating, followed by the
signatures of the participating Board menbers in order of their seniority.
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MEMBER CARR LLQ concurring and di ssenti ng:

| join the ngjority opinion insofar as it concludes that the
di scharges of Rogelio and Tai de Terado were a viol ati on of Labor (obde section
1153(a) and (c), and as it generally explains the appropriateness of our
renedial Oder herein. | also agree with the majority opinion that the
General Gounsel established a prina facie case that forenan Erni e Popoy and
his wife Yolanda were termnated for their refusal to conmt an unfair |abor
practice, i.e., issuing a warning ticket to an enpl oyee because of her union
support. However, | find nerit in Respondent's exception to the ALJ's
concl usion that Respondent did not neet its burden of show ng it woul d have
fired Brnie and Yol anda Popoy even in the absence of the refusal to conmt an
unfair |abor practice.

The evidence in the record is uncontroverted that both before and
after Bnie Popoy' s refusal to conmt the unfair |abor practice, BEnie's crew

was having difficulty picking grapes of
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the proper sugar content and that Respondent wanted Ernie to exercise better
control over the work of the crew After the grapes were repacked on the
first day of harvest, supervisor Joe Becerra asked Brnie to be nore careful
and i ssue warning notices to workers picking green grapes. At the start of
work on the second day, both Becerra and personnel nanager Henry Mendez
separately told EEnie to be nore careful. After the first repack was ordered
on the second day, Becerra asked Enie why he wasn't issuing any warning

noti ces but instead was all ow ng workers to do as they wshed. By the tine of
the incident wherein Ernie refused to coomt the unfair |abor practice,
Respondent had expressed its dissatisfaction several tines to Enie over the
work he and his crew were doi ng.

Enie was not fired at the point in tine when he refuse: to conmt
the unfair |abor practice, i.e., after the first repack of grapes on the
second day. Instead, it was not until the pickes grapes failed an inspection
a second tine, were repacked again, and failed yet a third inspection, that
Becerra stopped Ernie and his crewfromworking. Thus, it appears that
Respondent stopped E-nie fromworking only after repeated requests to himto
do a better supervisorial job and his repeated failure to do so. As such,

B nie Popoy was fired for cause.

Further reinforcing the conclusion that Enie was
di scharged for cause is the fact that the entire crew was stopped and sent
hone early on the second day of the harvest. This suggests that Respondent's
problemw th Ernie extended to the work of the entire crew Snce it is clear

that repacking the
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grapes was costly to Respondent, Respondent's frustration at what it regarded
as a serious failure by BEnie and the crewto do proper work appears entirely
natural . The evidence therefore supports the conclusion that the decision to
termnate Enie came in response to his failure to get the crewto do a proper
job. Wile it is clear that Becerra wanted E'nie to issue a warning notice to
an enpl oyee for her uni on support, Respondent denonstrated that it fired Enie
nonet hel ess for the work-related probl ens. Therefore, | woul d reverse the
ALJ' s conclusion that Ernie's firing was due to his refusal to commt an
unfair labor practice. | would not find a violation of section 1153(a), and |
woul d dismss the conplaint in this regard.

| agree wth the majority opinion that the case of Yol anda Popoy
stands or falls wth that of her husband. (See Anton Caratan o Sons (1932) 8

ALRB No. 83.) Sncel wouldfind that BEnie's termnation was for cause and
not because of his refusal to coomt an unfair |abor practice, | would
simlarly find Yolanda's firing not to be a violation of the Act.

Dated: April 22, 1985

JARE CARR LLQ  Menber
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NOT CE TO AGR QLTURAL EMPLOYEES

After a hearing at which each side had a chance to present its facts, the
Agricul tural Labor Relations Board (Board) found that we violated the
Agricultural Labor Rel ations Act by di schargi ng enpl oyees Franci sco Pacheco
Sandoval , Rogel i o Terado and Tai de Terado because of their union support. The
Board al so found that we violated the Act by discharging forenan B ni e Popoy
and his wfe Yolanda for refusing to issue a warning notice to an enpl oyee
because of her uni on support. The Board has ordered us to post and publish
this Notice. Ve wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricul tural Labor Relations Act (Act) is a
|l aw that gives you and all other farmworkers in California these rights:

To organi ze your sel ves;
To form join, or help unions;
To vote in secret ballot elections to decide whet her you want a union
to represent you,;
To bar %ai n wth your enpl oyer about your wages and working conditions
throag a union chosen by a najority of the enployees and certified by the
ar d;
5. To act together wth other workers to hel p and protect one
anot her; and
6. To decide not to do any of these things.

A whe

Because it is true that you have these rights, we promse that:

VEE WLL NOT di scharge or otherw se discrimnate agai nst any enpl oyee because
he or she has exercised any of these rights.

VE WLL of fer Franci sco Pacheco Sandoval, Rogelio Terado, Taide Terado, Ernie
Popoy and Yol anda Popoy their ol d jobs back and w Il pay themany noney they
| ost because we di scharged themunl awful |y.

Dat ed: ERE LUCAS & SONS

By:
(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this Notice,

you may contact any office of the Agricultural Labor Rel ations Board. (ne

office is |located at 627 Main Street, Delano, Galifornia 93215. The tel ephone

nunber is (805) 725-5770:

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO MOI' REMOVE R MUTT LATE

11 ARB No. 11 18.



CASE SUMVARY

GEORE LUCAS & SONS 11 ARB Nb. 11
Case \Nb. 82-C&76-D et al

ALJ Deci sion

The Admni strative Law Judge (ALJ) found that Respondent fired forenan B nie
Popoy and his wfe Yolanda after B nie refused to i ssue an enpl oyee a warni ng
noti ce on account of her union support. The ALJ noted that although

supervi sors are not general ly covered by the protections of the Act, an
exception exists where a supervisor refuses to coomt an unfair |abor
practice. He rejected as pretextual the Gonpany's explanation that it fired
t he Popo%/s_ because the crew under their supervision was repeatedy picking
grapes of insufficient sugar content. He al so concl uded t hat enpl oyee

Franci sco Pacheco was fired for his union activities.

The ALJ dismssed al | e?ati ons that enpl oyees Gerardo Megrete, Rogelio Terado
and Tai de Terado were fired for their union activities, finding Instead that
there was no causal connection between their di scharges and their union
support. An allegation that an enpl oyee recei ved a warni ng notice because of
her uni on support was di smssed because the actual basis for issuance of the
noti ce was her placenment of union bunperstickers en conpany property, a natter
the enployer could legitinately prohibit. The ALJ also ruled that the conpany
did not discrimnatorily harass three enpl oyees in issuing themwarning
tickets for spending too nuch tine drinking at the water can. Fnally the ALJ
found that there was insufficient evidence to establish that the Gonpany
unilateral |y nodified its disciplinary policy by increasing the nunber of
warning notices given to its enpl oyees.

Boar d Deci si on

The Board affirned the ALJ's findings and conclusions in all respects except
as to the discharges of Rogelio and Tai de Terado. As to them the Board found
that the General Counsel had established a prina facie case, relying on the
timng of the discharges shortly after their expression of union support.
Additionally, unrebutted evidence that other enpl oyees were not disciplined
for the same al | eged m sconduct established that the asserted grounds for the
di scharges of the Terados was pretextual. The Board therefore found the

di scharges were in response to the Terados' union activities.

The Board exlol ained its basis for rejecting the Conpany' s argunent that the
Board' s usual renedies were not appropriate in this case. D scussing the
court's decision in M B Zaninovich (1931, 114 Gal.App.5d 665, the Beard hel d
that there was anpl e evidence that the unlawful firings involved in this case
were known to other enpl oyees and that the Beard s usual renedies were
therefore appropri ate.

19.



Menber Carrill o DO ssent

Menber Carrillo dissented fromthe finding that the di scharges of the Popoys
were a violation of the Act. He would find that the evidence established that
tRe_ Popoys were fired because they were unable to properly control the work of
their crew

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *

11 ARB Nb. 11 20.
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STATEMENT OF THE CASE
RBERT LE PROHN, Admini strative Law Judge:

This case was heard before ne in Delano, Galifornia, on May 10, 11,
12, 13, 16, 17 and 18, 1983.

Gonpl ai nt i ssued February 4, 1983; a Frst Anended Gonsol i dated
Gonpl ai nt i ssued May 5, 1983. Respondent filed its Answer to the Conpl aint on
February 17, 1983. In addition to denying the allegations found therein,
Respondent ' s Answer set out seventeen affirmative defenses. No answer was
filed to the Arended Gonplaint. Pursuant to the provisions of 8 Admn. Code
section 20230, Respondent is deened to have denied the allegations of the
Amended CGonpl ai nt except so far as those all egations were admtted inits
answer to the original conplaint.

The Lhited FarmWrkers of Anerica (URVW, Charging Party, pursuant to
the provisions of B Admin. Gode section 2026P, noved to intervene in the
proceedi ngs. As required by section 20268, its notion was granted.

Intervenor did not particinate in the hearing.

The parties were given full opportunity to participate in the
hearing. General (ounsel and Respondent filed post-hearing briefs. Uoon the
entire record, including ny observation of the demeanor of the wtnesses, |
nake the fol | ow ng:

H NO NS G- FACT

. JIRSDCITN

Respondent George Lucas & Sons is an agricultural enployer wthin the

neani ng of Labor Code section 1140.4(c) and is engaged in



agriculture wthin the neaning of section 1140. 4(a).y The Agricul tural Labor
Rel ati ons Board has asserted jurisdiction over Respondent on several prior
occasi ons. 4

The Lhited FarmVWrkers of Anerica, AFL-AQ is an organization in
whi ch agricultural enpl oyees participate. It represents those enpl oyees for
pur poses of collective bargaining, and it deals wth agricultural enpl oyers
concerni ng gri evances, wages, hours and other conditions of enpl oynent on
behal f of agricultural enpl oyees. The UFWis a | abor organization within the
neani ng of section 1140. 4(f).
1. BACKEROUND

The UFWfiled a Petition for Certification on May 26, 1981; a
representation el ection was conducted on June 2, 1981. Following tinely
filing of post-election objections by Respondent, the UFWwas certified as
bar gai ni ng representative for Respondent's agricul tural enpl oyees on Sept eber
10, 1932. ¥ The record does not indicate whether the parties have engaged in
bar gai ni ng or have consunated a col | ective bargai ni ng agreenent .
1. THE UNFALR LARCR PRACTI CES

The conpl aint all eges that Respondent di scharged Tai de Terado,

Rogel i 0 Terado and Franci sco Pacheco Sandoval in viol ation

1. Wil ess otherw se indicated code section citations refer to the
Labor Code.

2. George A Lucas & Sons {1(®1) 7 AARB Nb. 47; George A Lucas &
Sons (1982) 3 ALRB Nb. 61; George Lucas and Sons (19~9) 5 ALRB NQ 62.

3. Gorge A Lucas & Sons (1982)8 ALRE No. 61; these facts are
admtted i n Respondent's Answer.




of sections 1153(c) and (a) of the Act. A further violation of sections
1153(c) and (a) is alleged with regard to Respondent's failure to hire
Gerardo Negrete. The termnation of B nie Popoy, a supervisor wthin the
neani ng of section 1140.4(j), and his wife Yolanda is alleged to viol ate
section 1153( a).ﬂ/

Respondent is alleged to have coomtted i ndependent viol ati ons of
section 1153(a) by disciplining Heracitio Hernandez, A onzo Ruiz, Francisco
Tirade and A na Fuent es. el

Finally, the conplaint alleges that Respondent viol ated sections
1153(a), (c) and (e) by unilaterally changing its disciplinary systemwhile
havi ng an obligation to bargain wth the UFW

Respondent admtted that Ray My or, Rol ando de Ranos, Enie Estral a,
Jose Becerra, Abel Jinenez, B nie Ganacho and Ernie Mendez were at all tines
nmaterial supervisors wthin the neaning of section 1140.4(j) of the Act.

V. THE BEMPLOYER S CPERATI ONS

Respondent is engaged in raising and harvesting grapes in the Del ano,
CGalifornia area. Two facets of its operations are of interest so far as this

proceeding is concerned: its hiring practices and its disciplinary policies.

4. The parties stipulated that Ernie Popoy was at all tines naterial
a statutory supervisor. It was further stipulated that Yol anda Popoy was not
a statutory supervisor.

5. A the close of its case in chief, General Gounsel noved to
delete allegations in Par agr_all_ﬁh 6(c) regarding threats to di scharge A onzo
Rui z and Franci sco Tirado. is nmotion was granted. A simlar notion was
granted wth, respect to an allegation of threats to discharge A na Fuentes
found i n Paragraph 6(e€).



(1) Hring Practices

Ray My or, ranch superintendent, determnes the nunber of people
required for particular jobs; he al so determnes when peopl e are to be hired
and | ai d off.§/ Reporting directly to My or are supervisors Rol ando de Ranos
and Erneste Becerra. Qewforenen involved herein report directly to either
de Ranos or Becerra.

Qew foremen and second forenen are responsi bl e for direct
supervision of their crew nenbers. Included withinthis responsiblity are the
foll ow ng: teaching workers to do the jobs assi gned and naki ng sure assi gned
jobs are done correctly. |If a worker is not performng properly, the forenan
requests his termnation. 7

Myj or determnes the nunber of crews needed as well as the size of
each crew The nunber of crews and the size of particul ar crews depends upon
the volune of work. Qew size may al so vary dependi ng upon a forenan' s
ability to handl e workers; sone harvet crews nay be limted to forty workers
whil e others may have sixty to sixty-five enpl oyees.

Respondent's seniority systemis a crew systemrelated to the | ength
of tine the foreman has worked for Lucas. The ol dest crewis that of Abel
Jinenez. It is first hired and last laid off. Myjor testifiedtoalimted
exception to this rule in that a lower seniority crew which has been specially
trained for a specific job nay be retai ned over a higher seniority crewto

performt hat

6. TR V,37. The findings regarding Respondent's hiring; policy
are based upon credited testinony of Ray Myj or.

TR 7:33.



specific job.

Qew foremen are responsible for hiring individual workers in their
crews; My or determnes on an al nost daily basis whether crew sizes are to be
nodified. He neets with his supervisors around 2:00 p.m and advi ses of the
need for additional personnel the follow ng day. g He never advi ses
supervi sors of personnel needs as much as a week i n advance. g

The first operation in Respondent's cultural cycle is pruning.

Pruni ng begi ns about m d-Decenber and continues until the end of February or
the first part of March; two crews are used. The second operation is pre-
har vest whi ch begi ns about Castor and runs until early My. The next naj or
operation is tipping and thi nning whi ch begins about the first of June and
continues until the end of July. Harvesting begins around August 1 and ends
i n Novenber .

Initial hiring for a pruning season is done fromthose on the | ast
payrol | for the precedi ng pruni ng season and fromthose on the |ast payroll
for the preceding harvest. The reason for utilizing both payrolls is that it
is difficult to get people to do pruni ng.@/ Wien a worker is called to work,
he has three days within which to report to be assured of a job in his forner

crew If he fails toreport wthinthat tine, he wll be hired only if

8. TR V42
9. TR V.43
10. Myor testified Lucas has 20 to 30 people in pruning and 40

to 50 in the harvest, and it cannot get enough people for pruning from the
conbi ned payrolls for the | ast week of each of those precedi ng seasons.



addi tional workers are needed.gj If a sufficient nunber of workers fail to
respond to the call back, supervisors are instructed to hire anyone who has
wor ked for Lucas during the previous year.1—2/ If there is still need for
addi tional workers to fill out the crew anyone who has had pruni ng experience
wth growers other than Lucas nay be hired. Newhires are not unusual in the
pruni ng season.
Ohce a workers has failed to respond to a call back, the burden of
obtaining a job rests wth him H nust check to see whether there are
openi ngs. e
nly worker who finish the season have a three day recall right to
work in that season the foll ow ng year.1—4/ The exception to this rule is an
appr oved sick | eave whi ch prevented the individual fromconpl eting the season.
However, if such an individual fails to report wthin three days, he al so
loses his right to placenent in his forner cremw A worker, having failed to
neet his reporting obligation, who is placed in another crew has no right to
transfer to his original crewin the event of a subsequent vacancy in that

crew Any such transfer would be nade at the

11. TR M:47, 50. If there is no vacancy in his ere'..", but
anot her crew needs workers, the late comer will be offered a job
w th anot her forenan.

12. TR V:49; de Ranos testified that preferential hiringis
accorded only those who conpl eted the prior season. S nce Major is de Ranos'
supervi sor, and since his explanation of Respondent's policy Is nore |ogical,
de Ranos is not credited on the point. Conpletion of the previous season
relates to right of initial recall when the next season begins and is akin to
aseniority right rather than a preferential hiring right.

13. TP. V.52
14. Ibid.



: 1
conveni ence of Respondent . e

My or testified the recall systemdescribed above was
operative during. 1981 and 1932 and has not been changed. 16

Having failed to respond to recall, a worker wishing to return to his
forner crewis obliged to contact his foreman and notify himof his
availability. The foreman lists the individual's nane and forwards his |ist
to My or who forwards the list to the office wth the object of ascertaining
whet her the individual had in fact previously worked for Lucas. |If the office
verifies an individual has previously worked for Lucas, that individual woul d
enjoy a hiring preference over one not previously enpl oyed by Lucas if heis

"there when we are hiring. w17/

S long as a foreman's crewis not full, he will
continue to take and forward nanes to Myj or.

(Ohce a season starts, Myjor neets daily wth his supervisors to
determne the need for additional workers the followng day. |f workers are
needed, he instructs his supervisor's regardi ng the nunber of workers to be
hired into the particular crew These instructions are relayed to the forenman
who do the actual hiring. Myjor testified he had no know edge of how

i ndi vidual forenen contract workers for hire. 18

15. TR V. 54.
16. TP. 7:64.
17. TR 7:66, 67.
18. TR T7:72.



(2) Dsciplinary Policy

Respondent' s policy with respect to effecting

di scharge is one of progressive discipline. An oral warning is issued. Uon
subsequent occasions when discipline is required, a witten warning i s issued.
Before an enpl oyee is to be termnated for repeated warni ngs, he nust have
recei ved three witten warnings during the sane operation, e.g. the harvest.
Goincidental wth the third warning notice is discharge. 19 There are al so
certain offenses, not relevant here, for which i medi ate discharge is
ef f ect ed. 20 De Ranos testified that before he acts upon a recomendati on from
a foreman to discharge a worker, he will "... try toinvestigate all the facts

2—1/ He tries to talk to the person who is to be fired. The foregoi ng
procedures are not applicable to managenent enpl oyees.2—2/ It is not clear from
the record what criteria are used for termnating a foreman or ot her nenber of
nanagenent .
V. DO SCHARES AND FA LUPE TO REH RE

The Anrended Conpl aint al | eges a series of discharges and one failure

torehire as violative of sections 1153(c) and (a). Anal ysis of such
all egations nust be nmade agai nst the back drop of NL.RB. v. Transportation

Managenent Corp. (1983) us , 113

_ 19. Testinony of forenman Paul Veloria, TP. MI1: 27; Veloria' s
testinony in this regard was corroborated by de Ranos

20. See GC K. 5.
2. TR M: 107.

22 . TR. M : 83



LRRM 2857, 51 U S L.W 4761; Wight Line (1980) 251 NLRB 10P3; Mrtori
Brothers Dstributors v. AL RB (1981) 29 Gal.3d 721 and N shi G eenhouse
(1981) 7 ALRB Nb. 18.

General Gounsel has the burden of making a prina facie show ng t hat
an enpl oyer's union aninus contributed to its decision, to di scharge or
ot herw se di sci pline an enpl oyee, a burden whi ch does not shift fromthe
General Gounsel .  The enpl oyer, though failing to neet or neutralize the
General Gounsel 's show ng, can avoid a finding it violated the Agricul tural
Labor Relations Act (ALRA) by denonstrating by a preponderance of the evidence

that the enpl oyee woul d have been di scharged or ot herw se disciplined even if

he had not engaged in union or protected activiti es.g’/

To prove a violation of section 1153(c), General (ounsel nust show by
a preconderance of the evidence that the aliened discrimnatee engaged in
union activity, that Respondent was aware of this activity and that the
activity was a notivating factor in effecting the di scrimnatee's di scharge,
I.e., establish the causal connection between the union activity and t he
disciplinary action Proving a viol ation of section 1153(c) establishes a
derivative violation of section 1153(a). The sane burden is pl aced upon the
General ounsel in seeking to prove an independent violation of section
1153(a) wth respect to discharges for protected concerted activity. Ve turn

now to apply these principles to the di scharges alleged in the conpl ai nt.

23. ML.RB v. Transportation Management CGorp., supra; N shi
G enhouse, supra, p. 3.

-10-



(1) Gerardo Negrete
Paragraph 6(a) of the conplaint alleges that since

April 1982 Respondent has refused to rehire Gerardo Negrete because of his
uni on and concerted activities.

(A Summary of the Facts

During the 1931 harvest season, Negrete and his wfe
worked in the Abel Jinenez crew 24 The crewwas laid off on Cctober 22, 1981,
because of inclenent weather and was called back 5 or 6 days later. Megrete,
havi ng gone to Mexico, did not return, although recalled; his wfe was
recalled and did return, Wien Negrete returned to the Del ano area on February
1, 1982, he contacted Jinenez for work. Jinenez told himhis crewwas full

and suggested that Negrete contact Rol ando de Ranos about wor k. =

Negrete contacted de Ranos at the shop on February 8th and told him
he was ready to go to work. Wen de Ranos told hi mto check wth his forenan,
Negrete said he had al ready done so and that the foreman told hi mthey weren't
hiring anybody. De Ranbs suggested that Negrete check with Vel oria. 2/

Negrete preceded to

24. Jinenez is admttedly a statutory supervisor.

25. There is no evidence Jinenez's statenent regardi ng the
unavai labi ity of work in his crewwas inaccurate. February 7th was near the
end of the pruning season. Jinenez denied telling Negrete to contact de Ranos
about work. However, a referral to de Ranos by Ji nenez provides an
expl anation for Negrete's conduct the followng day. Wile there appears to
be no reason why Jinenez woul d have directed Negrete to de Ranos, subseguent
events support Negrete's testinony that he was so referred. Jinenez's' denial
that he din so is not credited.

26. The parties stipulated that Veioria is a forenan and a
statutory supervi sor.

-11-



the work site of Veloria' s crewand told veloria that de Ranos had sent himto
see whether Veloria was hiring. Meloria responded he was not; he asked
Negret e whet her he had ever worked for Lucas before, and Negrete said yes.
Vel oria asked Negrete for his nane, social security nunber and tel ephone
nunber, and said he would talk to de Ranos and if de Ranos hired Negrete,
Vel oria voul d cal| him2”
Negrete apparently nade no effort to obtain work between early

February and the end of March when, according to his testinony, he contacted
jinenez at the latter's hone. Nbo one el se was present. Wen jinenez told
Negrete that Lucas was not hiring, Negrete responded that he would wait until
t he suckering began.

Negrete agai n sought work fromJinenez during the first part of
April .@/ Jinenez told himthe crewwas full and sent himto see de Ranos;
Negrete contacted de Ranos that day at his hone. 2 W asked de Ranos when he
was going to be given a job; de Rarnos told hi mLucas was going to hire sone

peopl e about April 20th, and if

27. \eloria testified but was not examned regardi ng any February
conversation wth Negrete. He testified to conversations wth Negrete in June
foll ow ng coomencenent of the girding season. Negrete's unrebutted testinony
regarding his February conversation wth Veloria Is credited.

28. Jinenez testified that Negrete was not recal led to his crew at
the outset of pre-harvest in April 1982, because he had not conpl eted the
prior harvest season.

29. Jinenez and de Ranos corroborated the essentials of this portion
of Negrete's testi rmnx. De Ranos testified that Negrete contacted himat hone
about work, and that he told Negrete to check with his forenman because he (de
Ranps) did not do any hiring. Jinenez deni ed having sent Negrete to see de
Ranos; his denial is not credited. It seens unlikely Negrete woul d have so
pronptly contacted de Ranos absent a suggestion fromJinenez that he do so.

-12-



Negrete were to be hired, they would call him Negrete tel ephoned Ji nenez on
the 18th and asked whet her Lucas was going to hire; he al so asked why he had
not been called. Jinenez said that they were going to hire 5 or 6 peopl e the
fol | ow ng week. 3o/ Nbt hi ng el se was said. Jinenez had no recol |l ection of a
tel ephone call fromNegrete on April 18th.

The parties stipulated that Jinenez hired 15 peopl e on April 19 and
20. He testified that of those hired only three had not finished the 1931
harvest: Two had been granted naternity | eaves, and one person was hired in
error and termnated two days later. This testinony was uncontradi ct ed.3—jj
Wth the exception of April 19 and 20, there is no evidence that work was
avai | able on any date or imnmediately foll ow ng any date upon whi ch Negrete
sought enpl oynent .

Because Negrete was aware Lucas was hiring, he called de Ranos ar ound
April 25 or 26th and asked what was happening. He told de Ranos he knew Lucas
was hiring, but he had not been called. Negrete testified that de Ranos said

he would be called if he were

30. At one point in his testinony Jinenez deni ed naki ng such a
st at enent .

31. General Qounsel urges that Respondent's failure to produce
records supporting de Ranos' testinony regarding the reason for termnati ng
Fernandez, the person hired in error, warrants discrediting the testinony,
citing Bvidence Gode section 412 whi ch says that weaker evi dence shoul d be
viewed wth distrust when it was wthin the power of the proponent to produce
stronger evidence. Thus, General Gounsel urges the inference that Respondent's
records woul d establish that Fernandez was termnated for reasons other than a
msapplication of its hiring policy. Bearing in mnd the adnonition of
section 412, the absence of any evidence whi ch controverts de Ranos on this
poi nt and the absence of any effort or. General Gounsel's part to rebut this
testinony, leads ne to credit de "Ranos testinony regarding the reason for
Fernandez' s termnati on.

-13-



to be hired. De Ranos deni ed naking such a statement. Hs denial is not
credited. Wile it would be contrary to the Lucas practice for Jinenez or de
Ranos to nmake an advanced cormitnent regarding Negrete's hire, a statenent
that Negrete would be contacted if he were to be hired woul d not be contrary
to that policy.

There is credible testinony that once a season has started, workers
are hired on a daily, as needed, basis either fromanong those who are present
at the field or those who have been contacted the ni ght before by the forenan.
Commtnents to hire are generally nmade the evening a forenan | earns fromde
Ranos that additional workers are needed the next day. There is nothing in
the record to expl ain why special consideration woul d be given to Negrete.

O April 29th, Negrete again called Jinenez and was tol d Lucas was
going to hire a few people the first part of Miyy. He again told Negrete that
if he were to be hired, Jinmenez would either give hima call or send word to
hi m3—2/ Negrete did not respond; he was not called to work by Ji nenez.

Negrete testified he tel ephoned Ji nenez on May 5th and asked about
work; he told Jinenez he knew that Lucas was hiring. Jinenez said there were
two | adies who had not yet started and that Negrete 'was going to start

33/

together wth them Negrete said nothing. He was never called by Ji nenez.

32. Jinenez denies naking these statements. Even if Negrete be
credited, it can hardly be said that Jinenez gave Negrete a prom se he woul d
be hired. Negrete was told he would be called if he were to be hired. The
situation did not devel op.

33. Jinenez deni ed this conversati on.

- 14-



Oh May 8th Negrete testified he tal ked again to de Ranos about a j ob.
He and his wfe wanted to talk wth Pay My or; but de Ranos said he coul d
handl e their problem Negrete asked why he hadn't been given any work; de
Ranos sai d the conpany was not hiring peopl e and suggested they conti nue
draw ng unenpl oynent benefits until they were called. De Ranos deni ed naki ng
such a statenent.

During early June, Negrete went to Jinenez's hone to ask
about a job. Jinenez told himthat he could go to work in the girdling wth
Popoy.3—4/ After learning fromJinenez where Popoy |ived, Negrete went to
Popoy’s house and asked himfor a job. Popoy said he was not going to have a
girdling crew and suggested that regrete check wth Veloria, that he mght be
hiring a coupl e of people. Negrete called Vel oria when he returned hone and
asked for girdling work. Valoria asked whet her he had worked for Lucas
before; regrete said he had. Veloria said he would talk to de Ranos and tol d
Negrete to call himthe next day for an answer. Nearete called the next day;
Veloria told himhe wasn't hiring any nore peopl e. 35/ Grdling began on June
1st; MVeloria hired on the 1st and 2nd of June; no one was hired into the
girdling crewafter June 2. Negrete's call to Valeria was the |ast attenpt
whi ch he nade to obtain work at Lucas. During the period when he was seeki ng

wor k at

34. Aforenan has control only over the workforce in his own crew
He has no authority to hire for any other foreman. Thus, it is hardto
construe Jinenez's statenent as sonething other than an alert to Negrete that
Popoy' s crew was hiring.

35. There are not significant differences in the testinony of
Veloria and Negrete regarding their interaction. During the interval between
thei r conversations, Veloria had been instructed by My or to cease addi ng
workers to his crew

-15-



Lucas, he was not enpl oyed at any ot her | ocation.

(B Negrete's Lhion Activity

During May 1981, there were three occasions on

which Negrete distributed UFW bunper stickers. Jinenez was present on two
occasi ons when Negrete distributed stickers during the lunch break. Two co-
workers al so distributed stickers on those occasi ons.

Negrete wore UFVI buttons to work once or tw ce a week in My 1981.
Hs activity was part of the URWcanpai gn precedi ng the representation
election held in June 1931. During late April and early My 1981, he al so
distributed and col | ected authorization cards fromnenbers of his crew
During this tine frane other nmenbers of the Jinenez crew engaged in |ike
conduct .

In May 1981 Negrete, his wfe and two co-workers had a conversation
w th de Ranos in which they sought a wage increase. The group was gat hered
getting a drink of water about 11:00 a.m De Ranos arrived and asked what they
were doing. Wen he told themto get to work, Negrete said that de Ranos
shoul d give thema rai se, De Ranos responded he woul d see about a raise, but
he didn't know when.

Negrete does not appear to have engaged in any union acitivity
or protected concerted activity subsequent to the representation
el ection held i n June 1981.

Respondent nmakes no contention that Negrete was other that a
conpetent worker, nor does Respondent contend that Negrete was unqualified to
performany work which he was seeki ng.

(O Analysis and Goncl usi ons

The requisites for establishing a prina facie
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case that Respondent violated section 1153(c) by failing to rehire Negrete are
the followng: that Negrete nmade proper application for enpl oynent at a tine
when work was avail abl e and was not rehired because of his union activity. In
order to establish an independent violation of section 1153(a) General (ounsel
nust prove enpl oyer know edge of protected concerted activity by Negrete and a
causal connection between that activity and Respondent's failure to rehire
him

General (ounsel established Negrete' s union and protected concerted
activity, and Respondent's know edge of such activity. However, | amnot
convinced a causal relationship between Negrete's activities in My 1981 and
the failure to hire on or about April 1932 was proved.

Negrete, and others in his crew engaged in pro- UFW
canpai gn activities preceding the June 19S1 representati on el ection. There is
no contention that enpl oyees engaged in |ike conduct were subjected to
discrimnatory treatment by Respondent. Wiile the absence of evidence of
discrimnatory action agai nst Negrete's co-activists is not dispositive of
whet her there is a causal connection between Negrete' s conduct and the failure

to hire himin.
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1982, it is an appropriate consideration.

The fact that Negrete was hired for the fall 1981 harvest season, a
point intine substantially closer to his protected concerted and union
activities, suggest that such activity was not a consideration |eading to his
failure to be re-hired in April 1982. But for his voluntary departure for
Mexi co during the Cctober 1981 | ayof f and his subsequent unavail ability when
the crewwas recal led, there is nothing to suggest that Negrete, as was his
w fe, would not have been recal |l ed and upon conpl eti on of the harvest season
been eligible for hire at the commencenent of subsequent operations. Negrete's
1981 union activities do not insulate himfor having to conply wth
Respondent's criteria for subsequent hiring. 36/

In seeking to prove causation, General (ounsel presents alternative
argunents: Negrete was subjected to disparate treatnent in that Respondent
did not deal wth himin a nanner consistent wth its rehire policy; or
alternatively its rehire policy, as enunciated by de Ranos, is an after the
fact construct.

The latter argunent is directed toward de Ranos' testinony regardi ng
preferential hiring during the course of a particular season being limted to
t hose persons havi ng conpl eted the previous harvest. As noted, de Ranos’
testinony inthis regard is not credited. The rehire preference is afforded
those with prior work experience wth Lucas. Negrete had this preference and
pursuant to Respondent’'s policy was eligible for rehire on April 19 and 20.

Turning to General Gounsel's disparate treatnent argunent,

36. Martori Brother Dstributors v. Agricultural Labor Rel ations
Board (1981) 29 Cal.3d 721.
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which is nade in the context of Jinenez havi ng been directed by de Ranos to
hire only persons who finished the prior harvest, such an order was

i nconsi stent wth Myjor's credited testinony regarding the hiring policy and
woul d have the effect of disqualifying Negrete. Notw thstanding this

i nconsi stency, Jinmenez wth one exception did as he was ordered.

Goncedi ng the inconsi stency of de Rarnos' order, | an not persuaded
it was discrimnatorily notivated. The record does not establish that de
Ranos had personal know edge that Negrete was a union activist. The only
i ndependent protected concerted activity in which Negrete engaged occurred
approxi natel y one year prior to de Ranos' instruction to Jinenez. Wiile this
tine | apse does not totally dispel illicit notiviation for de Ranos’ acti on,
it provides no support for the proposition that the order was illicitly
ncti vi at ed. s Taken together with Negrete's rehire for the 1981- 82
harvest season, a tine nore proxi mate to both his union and prot ect ed
concerted activities, the evidence does not persuade ne that de Ranos’
direction to Jinenez was notiviated by a desire to forecl ose Negrete from
enpl oynent for reasons viol ative of the Act. The best which can be said is
that General Gounsel created a hint or suspicion of such notivation; hints or

suspi cions do not suffice to prove this elenent of a statutory violation. 38/

- 37. Lassen Carglon Nursery (1978) 4 ALRB No. 21; slip op. p. 9,
concl usion of ALO adopted by the Board.

38. Mnrovia Nursery Gonpany (1983) 9 ARB Nb. 5; Rod MLel | an
Gonpany (1977) 3 ALRB Mb. 71
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Qher than April 18th the record does not establish work availability
on any ot her occasi on on whi ch Negrete sought work.

In short, | conclude General Counsel failed to nade a prina
facie case wth regard to the all egations of paragraph 6(a) and accordingly
recomrmend di smssal of said allegations. 39/

(2) Franci sco Pacheco Sandoval 40

Paragraph 6(g) of the conpl aint alleges that
Respondent di scharged Pacheco on Crtober 13, 1932, because of his protected
concerted and union activities.

(A Summary of the Facts

Pacheco was initially enpl oyed by Respondent in
1977. The assigned cause for his discharge on Gctober 18, 19R2, was recei pt
of three warning notices.

August 11, 1982

August 11th was the first day of the 1982 Lucas

grape harvest. Pacheco began work in Ernie Estrala's crew De Ranos was
t he super vi sor.

At the outset of the day, de Ranps spoke to the Estrala crew and
denonstrated the type of grapes which he wanted picked. He told the crewthat
packers were responsi ble for green grapes found in their boxes and that a

pi cker was responsi bl e for green grapes

39. Note has been taken in reaching this conclusion of testinony
offered by Mguel Gallegos regarding his rehire in 19«3. Respondent’'s notion
to strike the Gall egos testinony on the grounds it related to events
subsequent to i ssuance to conpl aint was taken under submssion. It is denied.
However, the facts surrounding Gall egos' returned to work are di stingui shabl e
and do not establish disparate treatnent.

40. Hereafter call ed Pacheco.
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found in his box. Each picker picked a sanpl e box for inspection by de Ranos.
Pacheco' s box was satisfactory.

Pacheco testified that nost of the tine a picker has his own box, and
only grapes picked by himare placed in that box; however, there are occasi ons
on whi ch pi ckers use a common box.ﬂj Pacheco testified that on each occasi on
on whi ch he received a warning ticket, the three pickers in his group were

pi cking into a conmon box. 42

n the 11th, about 40 mnutes after work started, Becerra, another
supervi sor, shouted to the Estrala' s crew "watch the red grapes."”
Approximately 15 mnutes later, Gegoria de Ranos, Estrala s second forenan,
tol d Pacheco she was going to give hima ticket because the grapes were red
(green), and he was given his first notice for not paying attention and
pi cking green (red) grapes. The notice was signed both by Gegoria de Ranos
and by Estrala. Prior to issuance of the witten warning, Pacheco received no
oral warning of his shortcomngs fromeither Estrala or Rol ando de Ranos.
Estrala testified he personal |y observed Pacheco pick green and dirty grapes
and, therefore, issued a warning notice. Pacheco deni ed he pi cked green and
dirty.

No explanation is offered regarding the reason Estral a devi ated

fromthe established practice by failing tolimt his

41. Pacheco's testinony on this point is generally consistent wth
that of de Ranos who testified that each picker is supposed to have his own
box, But that there are rare occasi ons when two pickers wll pick into the
sane box.

42. The termcrewis used to refer to workers under the supervision

of a particular foreman. A group is a portion of a crew consisting
custonarily of three pickers and a packer.
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disciplinary action on the first day of the harvest season to an oral warning.
Assuming, as he testified, Estrala did observe Pacheco picking green and dirty
grapes, Respondent's policy called for an oral warning. Estrala s failure to
so limt discipline coupled wth his know edge of Pacheco' s union activity as
di scussed bel ow, supports the inference that Respondent was setting Pacheco up
for future discharge, utilizing the warning notices to provide col orabl e
legitimacy for its action.

Estrala' s claimthat he personal | y observed Pacheco picking green and
dirty grapes is suspect for another reason. Personal observation is the only
way that Estrala could justify singling out Pacheco's boxes as the ones with
green and dirty grapes. Wiile each picker custonarily picks into his own box,
pickers in a particular group do not usually identify their own boxes.

Marking or identificationis required only after discovery by a forenan that
grapes fromthat group are unacceptable. Wth such a di scovery, the pickers
are directed to nmark their boxes. This is nornally done by use of tw gs or
| eaves bei ng pl aced on top of the box; one picker places two | eaves or tw gs
on his box, another places one and the third pl aces none.fy In this way the
packer and the foreman can identify the picker of a particular box. There is
no evi dence that Pacheco's group was narking its boxes on the norning of the

11th. There is testinony to the contrary.

_ 43. Some gro%Fs, when required to nark, do so by witing the
pi cker' s name on di scarded paper cups and pl aci ng those in the box.
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August 14, 19«2
nh August 14th, the day after he distributed

bunper stickers during the lunch break to nenbers of his crew Pacheco
recei ved his second witten warning. Estrala, who eats lunch wth the crew
was present at the tinme. The stickers bore the |egend "we want a contract”
and had an eagl e insignia. Pacheco also testified he was wearing a "we want a
contract” button at the tine. Pacheco testified that Estral a grabbed sone of
t he bunper stickers which Pacheco had given to a wonan in the crew and threw
themon the ground.

Estral a denied the incident and further denied ever having seen
Pacheco distribute union literature or wear a union button or union cap.
Estrala went still further to deny ever having seer, any enployee in his crew
wear a union button curing all the years he had been a forenan at Lucas.
Moreover, he testified he never heard anyone in his crew speak about the
uni on; nor during 1982, did he ever see any bunper stickers on a worker's ice
chest. This testinmony is inherently incredible. It is inconceivable that
having eaten | unch with his crewon a daily basis during the period when an
organi zi ng canpai gn was going on in 1981 and during the period of the el ection
in 1931, that Estrala woul d have failed to observe workers in his crew wearing
uni on buttons and other union insignia. Hs testinony in his regard i s not
credited; nor because of its obvious fabrication do | credit his denial of the
events of August 13th as described by Pacheco in his testinony.

The correctness of his credibility resolution is supported by

Respondent ' s argunent wth respect to the Pacheco di scharge.

-23-



Respondent does not deny Estral @ s know edge of Pacheco' s union activities,

but rather rests its defense on the ground that such activities were not a
notivating factor in effecting discharge, noting that on every instance prior
to ctober 18, 192, when Pacheco wanted work with Lucas, he was hired. Thus,
it is lack of causal connection between Pacheco' s activities and hi s di scharge
rather than Respondent's |ack of know edge of those activities which is

ar gued.

Pacheco's warning notice of August 14 was issued by Estrala, citing
as the reason the presence of rotten grapes in the packer's box. Wen Pacheco
i nqui red why he was getting a warning notice when the grapes were found in the
packer s box, Estrala did not respond. prior to issuing the witten warni ng
of the 14th, neither Estral a nor de Ranos counsel ed Pacheco that he was
pi cking inproperly. Three other nenbers of Estrala' s crew recei ved warning
noti ces on the 14th for not properly cleani ng grapes.

Qct ober 15, 1982

Sonetine during early Qctober, Pacheco was noved
to another group in Estrala’'s crew O Cctober 16, Pacheco received a third
witten warning. It was given himby Estrala pursuant to an order from de
Ranos. The stated ground for the warning was picking "stai ned grapes.” The
notice gi ven Pacheco appears to be the only one issued by Estrala on the 16th.
There were two pickers in his group, and Pacheco pl aces the blane for the
stai ned (scarred) grapes on the other picker who did not receive a warning
noti ce. Again there was no discussion wth Pacheco prior to issuance of

warning notice that his work that day was unaccept abl e.
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Qctober 18, 1982
De Ranos testified that Estral a asked himto

check Pacheco's record to see whether he had sufficient warnings to warrant
di scharge. De Ranos tel ephoned Mendez (Respondent's personnel manager)
reguesting the informati on. Mendez reported back that Pacheco had sufficient

warning notices to justify di scharge.4—4/

De Ranos testified that when his forenen want to fire soneone he
I nvestigates the circunstances for which they are to be discharged. However,
the record does not reveal that his investigation consists of nore than
ascertaining fromthe forenen, the alleged basis for the di scharge. Thus,
wth respect to the Pacheco discharge, there is no reason for concl udi ng that
he woul d have done nore than ascertain the nunber of warning notices on file
as requested by Estral a.

h the 18th, Pacheco worked until about 3:0n p.m when Mendez and
Estrala called himfromthe field, and told himhe was fired because he had
recei ved three warning noti ces. Wen Pacheco sought an expl anati on regardi ng
the reasons for giving hi mwarni ngs, he received none. Mndez nerely
responded that he was fired and told himto get his check. Nor was Mendez
prepared to listen to Pacheco' s expl anati on regarding why he recei ved the
tickets or his plea for another chance. He told Pacheco that if he gave him

anot her chance, he woul d have to gi ve everyone who recei ved t hree

44, Athough both Estrala and Mendez testified, neither was
questioned regarding this portion of de Ranos's testi nony. Notw t hstandi ng the
failure to corroborate, | credit de Ranos. The events he described are
consistent wth a nornmal practice for checking an enpl oyee's record.
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war ni ng noti ces anot her chance.

(B Whion Activity

S nce the days of the 1981 el ecti on canpai gn,
Pacheco has been a UFWactivist at Respondent's. During both the harvest and
the pre-harvest seasons of 1981 and 1982, Pacheco wore union buttons and a
union cap to work. During his lunch break, he distributed UFWbuttons, UW
bunper stickers and cards urging attendance at union neetings. De Ranos was
present on sone occasi ons when Pacheco engaged in these activities. Estrala

was present and observed Pacheco engaged in his lunch tine activiti es.4—5/

In May 1982, during the pre-harvest season, Pacheco testified there
was an occasi on on which he told the nenbers of Estrala’'s crewto go to the
shop and ask for a raise before starting work. He testified that Estrala told
himto go hone if he didn't 467 want the work and to stop bot hering the
peopl e.4—6/ Pacheco' s version of his role in getting the Estrala crewto the
shop was not corroborated, but since he was the nost active UFWsupporter in
the crew it is likely he woul d have been the "nover". Hs testinony that he
directed the crewto the shop is credited. Pacheco testified that he was the

spokesman for the workers at the shop

45. As noted above, Estrala' s testinony regarding his |ack of
awar eness of Pacheco's activities is not credited.

46. Estral a denies seeing Pacheco that norning. He testified

tﬂat an unknown person canme by in a car and told the workers to go to the
shop.

- 26-



neeting wth Becerra, de Ranos, and Ray I\/hjor.4—7/

(OQ Analysis and Goncl usi ons

As is so often the case in determning whet her an
enpl oyer has viol ated section 1153(c), credibility is the inportant
consideration. Here, there is no problemwth respect to the question of
enpl oyer know edge of Lhion activity. As noted above, Estrala s testinony
regardi ng never having seen Pacheco or any other nenber of his crew engage in
Lhion activity is not credible. The difficulty here is determning whet her
Pacheco' s di scharge was notivated by union aninus or whether it woul d have
occurred irrespective of his union activities. The problemis conpounded
because the testinony of no wtness is totally believable.

Pacheco testified that on each occasi on on which he received a
warning ticket, he and at | east one other picker in his group were picking
into a coomon box. The likelihood that such is the case is renote. Even
Pacheco testified that it is unusual for pickers to share a cormon box.

(bvi ously, Pacheco is concerned to establish that Estrala could not identify
the grapes whi ch he had picked. However, since it appears that on the

occasi ons when Pacheco recei ved warning notices the pickers in his group were
net narking their boxes, there is no way his grapes coul d have been identified
once his box was transported to the packer's table. dven these circunstances,

it isdifficult to understand why he

47. According to Pacheco the role of Alma Fuentes in the
confrontation was limted to that of translating fromEninsh to Spani sh and
Spani sh to English. There were approxi nately one hundred workers present. A
wage increase was received a few days after the confrontation. Fuentes placed
nore i nportance on her role, characterizing herself as spokeswonan for the

gr oup.

-27-



woul d fabricate testinony regardi ng pi cking into a coomon box. Fortunately,
resol ution of the point at issue does not require a resol ution of this
conundr um

Estrala testified that he observed Pacheco picking green grapes prior
to the occasion of the first warning notice. He does not explai n why he nade
no attenpt immediately to correct the situation or to confront Pacheco.
Moreover, there is no evidence that Estrala took any steps to prevent the bad
grapes he purportedly saw Pacheco pi ck fromgetting packed. Having
successful |y packed a test box for de Ranos, it is hard to believe that
Pacheco woul d have forgotten his instructions an hour after starting work.

Finally, there is the absence of any expl anation regarding the reason
why Respondent permited Estrala to deviate fromits disciplinary policy: that
i's, why Pacheco did not receive an oral reprinand rather than a witten
warning. Nbo argunent is nmade that his alleged of fense was so heinous as to
warrant bypassing the first step up the disciplinary process. However, it
appears that conpany policy notw thstandi ng, Estrala does not give an oral
warning for the first offense. O August 11th, the first day of the harvest,
he issued warning notices to 8 enpl oyees in addition to Pacheco for picking

48/
green grapes. —

A ven the apparent preval ence of green grape picking on the 11th and
bearing in mnd the Becerra adnonition to the crew shortly after work started,

it is reasonabl e to conclude that Pacheco did,

_ 48. Estrala appears to have had a practice of giving witten
warnings for green grapes at the outset of a harvest. In 1981 he issued
si x such notices (none to Pacheco) on August "‘th which was likely to have
been the first day of the harvest.
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in fact, pick green grapes on the 11th and that he was observed doi ng so by
Estral a.

Pacheco recei ved his second warning notice the day after being
observed by Estrala engaged in union activity. Pacheco testified that Estral a
said the warning notice was issued because of rotten grapes in the packer's
box. The text of the notice is as follows: "Pacheco is not cleaning the

grapes . N 49/

Estrala testified each tine he issued Pacheco a warni ng notice, he
was standing next to himand saw himput dirty or rotten grapes into his box.
In short, Estrala would have us believe that Pacheco coomtted each act of
msconduct directly in front of him that not once, bat three tines, Pacheco
was so arrogant or so negligent as to mspick grapes in the presence of his
f or enan.

This testinony is difficult to credit. There is no evidence Pacheco
was an unsatisifactory worker during the 1981 harvest or during the 1982 pre-
harvest; nor was Pacheco' s denmeanor while testifying such as to warrant the
conclusion that he is of the tenperanent or disposition to taunt a forenan by
del i berate work msconduct in the foreman' s presence.

| credit Pacheco' s version of the events surroundi ng the issuance of
the second notice, particularly that he was told by Estrala that the bad
grapes were found in the packer's box. Having done so, | conclude that
I ssuance of the second notice was not consistent wth de Ranos’ statenent to
the crewat the outset of the harvest and, thus, not consistent wth

Respondent ' s di sci pli nary

49, Two illegible words followthe portion quoted. (C C Ex
No. 3.)
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pol i cy.

The third noti ce and acconpanyi ng di scharge were consi stent wth what
Respondent contends its established disciplinary policy to be; i.e., discharge
upon recei pt of three warning noti ces.

To summari ze: General (ounsel has proved by a
preponder ance of the evi dence that Pacheco engaged in union activity known to
Respondent at points in tine proxi mate enough to disciplinary action taken
against himto warrant the conclusion that the disciplinary action was
illicitly notivated and not for cause. Thus, General Counsel nade a prina
faci e case.

Respondent replies by offering evidence that the sane acti on woul d
have been taken vis-a-vis Pacheco absent his union activity. This evidence is
not sufficient to overcome General Counsel's prinma facie case. The di scharge
was not consistent wth the purportedly firmand established disciplinary
policy, i.e., there was no initial oral reprinand, and the second notice was
based upon facts which required the warning be given the packer rather than
Pacheco. These breaches of policy are not expl ained and are coi nci denti al
w th Pacheco's union activities. Therefore, | conclude that Respondent's

termnation of Pacheco violated sections 1153(c) and (a) of the Act.@/

50. In reaching this concl usion, consideration has beer, given to
Respondent' s argunent that the validity of the discharge is supported by the
fact that Pacheco | odged no protest to any of the warning notices, thereby
indi cating that each was properly issued. Sated otherw se, that Pacheco did
in fact coomt the sins alleged in the notices. This position is overstated.
Pacheco did contend that notice nunber two was inproper because the bad grapes
were found in the packer's box. Mreover, a failure to file an unfair |abor
practi ce based upon receipt of the warning notices rather than waiting until
he was termnated i s understandabl e. FromPacheco' s point of view he was not
di sadvant aged until he was term nat ed.
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(3) Enie and Yol anda Popoy

Paragraph 5(d) of the conpl aint alleges that
Respondent di scharged E ni e and Yol anda Popoy for refusing to coomt an unfair
| abor practi ce.

(A Summary of the Facts

Erni e Popoy has worked for Lucas every season
since 1976 or 1977. He was a forenan at the tine of his discharge and an
admtted statutory supervisor. Hs wfe Yolanda was a rank and file enpl oyee
inhis crews—ll

August 12, 19822

Prior tothe start of work on the first day of
the harvest, Becerra net wth the Popoys; he took them into the field and
pi cked sone grapes of the proper color and told themto pick fromthe brown
canes where the grapes were riper. He assigned Popoy's crewthe "top side,"
so-call ed because it is the area of a field which first recei ves water.
Gapes are riper on the "top side" than on the "border side." Two other crews
were assigned to the "border side. w23

Becerra al so spoke to the entire Popoy crew show ng themthe type of

grapes he wanted picked and told themto be careful because it was the first

picking and all the grapes were not ready.

51. Yolanda was Enie' s second forenan.

52. Popoy's crew appears to have started on August 12 whil e
Jinenez's crew began on the 11th. The variation in starting i s consi stent
wth de Ranos’ testinony that seniority is by crewa that Jinenez's crewis
the first called.

53. Mjor determned which of Becerra' s crews woul d nick i n what
ar ea.
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After picking, grapes are inspected by an inspector fromthe Federal
Sate Inspector Service, Departnent of Food and Agriculture, Galifornia.
I nspection occurs in the field. The first day of picking the inspector
arrived about 8:00 a.m and began checki ng the sugar content of the grapes
pi cked by Popoy's crew Wen he finished, the grapes had to be re-packed
because they failed to pass the test. Becerra |earned of this sonetine | ater
when the inspector told himthat he better talk to Popoy because his crew was
pi cking too green and that already he had directed the crewto repack.

Becerra went imediately to Popoy's crew It had repacked nore than
one hundred boxes by the tine he arrived. Becerra told Popoy to be careful
about the green grapes. Popoy said he had al ready spoken to the crew Becerra
said that if they don't obey you, you' |l have given them sonethi ng so they
won't continue to pick green grapes.5—4/ Fol | owi ng the re-pack that day there
were no ot her probl ens.

August 13, 1982

Ernie Popoy arrived at work about 6:45 a.m Wen

the crew arrived, Mendez told Popoy to gather themtogether so that he coul d

talk to themabout the rul es.@ B ni e assenbl ed t he

54. Yolanda testified that after the crew began worki ng, Becerra
call ed her husband and her aside and told themto i ssue warning notices for
any little thing the workers did. Enie Popoy did not so testify. It is
unl i kely that he woul d forget such a vivid statenent; nor after the crew began
work, does there appear to be a reason why Becerra woul d have made such a
statenent. Enie' s version of what Becerra said is g_eneral l'y consistent wth
Becerra's testinony. Yolanda' s testinony is not credited on this point.

55. Both Mendez and Ernie Popoy testified regardi ng Mendez'
visit onthe 13th.
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and Mendez spoke to then for approxi mately 10 mnutes, saying he was aware of
their problemof the previous day. Wen Mendez fini shed, Popoy sent the crew
back to work. Mendez testified he told the Popoys he heard they were having
problens wth their people and were unable to control them He asked whet her
they needed assi stance and was told that they coul d handl e the problem Popoy
did not testify regarding the substance of this conversation wth Mndez;
thus, the Mendez version being reasonable on its face and bei ng uncontroverted
is credited.

Sonetine after 10:00 a.m while visiting another of his crews,
Becerra spoke with the inspector. The inspector told himthat the Popoy crew
again had to repack. Becerra immedi ately returned to Popoy's crew Again
there were over a hundred boxes which had to be repacked. Wen Becerra
arrived, he began openi ng boxes whi ch had been repacked and concl uded t hat
they would still not pass inspection. Becerra checked one or two boxes at the
Lenus tabl e and seeing one or two waterberrys "took that and put it on the
ground." Becerra testified he showed E'nie the grapes and told himthey were
too green and were not going to pass. Qice nore, he told Popoy that if he did
not hi ng about the problem he wasn't doing his job properly. He told Popoy
not to load out any boxes until the inspector rechecked themfor sugar
content .

Wien Becerra found one or two waterberrys at the first table, he put
t he bunches on the ground. Popoy told the people to clean the grapes before
putting themin the boxes. Essentially the same thing happened at the second
table. Popoy again told the packer to clean the grapes before putting them

into the boxes.
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Becerra checked one or two boxes and saw one or two waterberrys and agai n put
t he bunches on the ground.

Becerra went to the third table were Lupe Ararillas was the packer.
He checked about seven boxes, and found one waterberry in the last box; he
told Popoy to give Anarillas a ticket. Popoy said he was not going to issue a
ticket for one waterberry. 6/ Becerra responded; "V¢'|| see about that Ernie.”
Yol anda was present and told Becerra it wasn't fair to do so.

Wien Anarillas asked Becerra whether he was going to give her a
ticket for one waterberry, he noved on to another table. She did not received
a warning notice, nor was she otherw se disciplined. She testified that
Becerra tol d popoy to give her a warning notice because she was a "Chavi sta";
that Popoy responded that one waterberry was no reason to give her a ticket
and that Becerra wanted to give her a ticket because he knew she was a nenber

of the UZ\NQ/ B ni e Popoy substantially corroborated her testinony

on this point.

Followng the interaction wth Ararillas, Becerra and Popoy preceded
to check the remaining tables. There was one tabl e where Becerra found
wat erberries but said not hing.

Wen the inspector conpleted his test followng the first repack., he

said the grapes woul dn't pass and woul d have to be

_ 56. Popoy testified that he had never issued a warning ticket for
1tlaw ng one waterberry in a box of grapes during the period he had been a
or enan.

- 57. TR 111:91; Becerra denied telling the Popoy's to give Amnarillas
awarning ticket. Hs denial is not credited.
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repacked for a second ti ne. 58/ popoy pl aces the tinme of the second

repack at about 1:00 p.m; however, his later testinony that Becerra laid the
crewoff at abut 11:30 a.m is inconsistent wth a repack at 1:00 p.m The
I nconsi stency of this portion of Popoy's testinony is unexpl ai ned.

Wien the grapes failed to pass after the second repack and Becerra was
told a third repack was necessary, he told Popoy not to repack again and to

take his crewout and go hone. 59

Becerra concedes he was upset because the grapes didn't pass the
sugar test, but contends he wasn't angry. He told the Popoys that all the
grapes were going to be lost. Becerra s viewis that Popoy wasn't doing his
j ob because he didn't issue a single warning ticket although the crew wasn't
doi ng what they were tol d.

About 3:00 p.m on the afternoon of the 13th, Mendez and My or had a
conversation regardi ng the Popoys. Mendez told My or the Popoy crew had had
to repack on the first nay of the harvest and on the second day had to repack
tw ce before being sent hone by Becerra. He also told My or that Popoy had a
record of not being able to instruct or control his cremw Mjor responded
that if they can't control and instruct their crewand if t" conpany's | osing
noney as a result, let's termnate them

Mendez testified that Ernie Popoy had two prior warnings in his
personnel file; one for not instructing his crew properly and a second for

over hiring. Mndez testified that Yol anda popoy al so

- 58. NMNone of the other crews under Becerra' s supervision had to
repack either on the first or second day of the harvest.

55. Mendez was al so present at this tine.
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had warnings prior to April 13th, one for failing to tell people not to pick
green and dirty. He testified these warnings were discussed wth Myjor prior
to the termnation of the Popoys.

Following his talk wth Myjor, Mendez net wth de Ranos and told him
that My or wanted the Popoys termnated. De Ranos said he would get a hold of
themand bring themin. Becerra denied any know edge of the termnation of
Ernie Popoy until the 14th when de Ranos brought over a new forenan to take
charge of the Popoy crew

De Ranos testified to a conversation wth Myor on the 13th during
the course of which My or told himthe Popoys were fired. No nention was nade
of any prior warning notices issued to either Popoy. Mjor told de Ranos to
discuss the natter wth I\,Endez.@/ De Ranos had | earned fromMendez that the
Popoys were to be discharged prior to his conversation wth Myor. Follow ng
his conversation wth Mjor, he had a second conversation wth Mendez during

whi ch Mendez showed hi mthe prior warnings i ssued B nie and Yol anda Popoy.6—1/

The assigned cause for Ernie' s discharge was the foll ow ng: " Not

doing his job properly. Today Gary nade hi mrepack sane grapes

_ 60. Myjor testified but was asked no questions regarding his
I nvol venent in the Popoys' discharge.

61. The 19Sl1 warning to Yol anda was introduced. The only ot her
notice issued Yol anda which is found in the record was issued the day of her
discharge. The parties stipulated she is not a supervisor wthin the neani ng
of the Act. Thus, it appears Respondent failed to followits disciplinary
policy in effecting he: discharge.

The only notice issued B nie Popoy which was offered into

evidence was a 1981 warning issued for failing to followhis
supervisor's orders wth regard to the nunber of people to be hired,
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twce." The assigned case for Yolanda' s termination was as follows: "She is
not hel ping the foreman to tell the people to not to pick green grapes and
clean the grapes.” De Ranos prepared the termnation slips and i ssued t hemat
a neeting in his office wth the Popoy's.

August 14, 1982

Nei ther of the Popoy's returned to work on the
14th; the Popoy crew worked that day and no repacki ng was required. The crew
worked in the sane field as on April 12 and 13.

(B Analysis and Goncl usi on

E ni e Popoy

As a statutory supervisor, Enie Popoy is not
covered by the protections of the Act. A supervisor serves at the wll of the
enpl oyer and general |y nay be discharged for any reason or no reason at all .6—2/
However, as the Board noted in Ruline, the National Labor Relations Board
(N-RB) has recogni zed four categories of exceptions to this general rule: (1)
di scharge for refusing to engage in activities proscribed by the Act; (2)
di scharge for engagi ng i n conduct designed to protect enpl oyee rights; (3)
di scharge of a supervisor as the neans for discrimnating agai nst the
enpl oyer' s enpl oyees; and (4) the supervisor's discharge is an integral part
of an enpl oyer schene to penal i ze enpl oyees for havi ng engaged i n concerted

activity. 63/ General ounsel nakes a prima

62. Ruline Nursery (o. (1981) 7 ALPS No. 21, slip op. pp. 8-9.
63. 1d. at pp. 9-10.




faci e case upon establishing by a preponderance of the evidence one of the
cited exceptions as the cause for a supervisor's discharge. Wth the naki ng of
a prinma facie case, the burden shifts to Respondent to establish the di scharge
woul d have occurred even in the absence of supervisor conduct falling wthin

one of the exceptions. o4

Here the exception urged by General (ounsel is discharge for refusing
to engage in activities proscribed by the Act. General (ounsel's prina facie
case rests upon favorabl e credibility resolution of controverted testinony.
Ernie Popoy and Anarillas testified that Becerra directed Popoy to give
(havista Ararillas a ticket. Becerra denies having done so, testifying that
he did not direct Popoy to issue anyone a ticket.

There is no question but that Respondent, and Becerra particul arly,
was aware of Ararilla' s activities or behal f of the URV'. In 1931 she served
as a UFWel ection observer and was al so active in the union's pre-el ection
canpaign. During the 1982 pre-harvest she distributed UPWliterature to crew
nenbers whil e Becerra was present and was wearing a UWFWbutton at the tinme
Becerra inspected her table. Thus, there was reason for Becerra to have nade
his remark. Anarallas, in testifying about Becerra' s Chavista renmark was
testifying adversely to Respondent's interests. As a current enpl oyee, such

testinony is entitled to added wei ght.@/

64 . Martori Brothers Dstributors v. Agricultural Labor Rel ations
Boar d, supra.

65. Georgia Pug (1961) 131 NLRB 1304, fr.. 2; Gfford & HII Qo.,
Inc. (1971) 198 NLRB 337, 344.
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Moreover it cannot be argued that she has an interest in the outcone of the
Popoy charge. Fnally, | found her to be a straightforward and bel i evabl e
wtness. Therefore, | conclude that Becerra did tell Enie Popoy to issue the
"Chavi sta" Araarallas a warning notice. Snce there is no evidence a warning
notice was issued, it follows that Popoy refused to do so. Issuance of the
notice for the cited reason woul d have viol ated Avaral l as’ section 1152
rights. Thus, General Gounsel has nmade a prinma facie case that Enie Popoys'
di scharge viol ated section 1153(a) under the refusal to coomt an unfair |abor
practice exception set forth in Ruline. eof
V¢ turn now to Respondent's business justification for Popoy's
discharge. Certain facts are uncontroverted: Popoy's crew had to repack a
substantial nunber of grapes both the first and second days of the 1982
harvest; the day foll ow ng the Popoys di scharge, a new forenan was pl aced over
the crew and no repacki ng was required; repacking may result in downgradi ng of
the grapes and an acconpanyi ng | oss of revenue. However, these facts do not
suffice to explain Becerra's failure to instruct Popoy to issue warning
noti ces to packers other than Anarillas when he di scovered during the course
of his inspection that their boxes contai ned unsatisfactory grapes. Hs
di sparate reaction to their unsatisfactory work vis-a-vis his reaction to
Anaral l as' work supports the inference that he was notivated to nake an

exanpl e of

66. In reaching this conclusion prinary reliance has been pl aced
upon Anarillas' testinony. Respondent asserts the Popoys' interest in the
outcone of the litigationis reason to viewtheir testinony wth suspi cion.
The observation is appropriate;, however, Respondent's assertion that Becerra
was a disinterested wtness is unpal atabl e and not accept ed.
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her as a union activist and that he initiated Popoy's discharge for failing to
go along. Wile it appears that My or rather than Becerra nade the deci sion
to termnate Popoy and may have nade that determnation wthout know edge of
the interaction between Becerra and Popoy, Respondent has not established by a
preponder ance of the evidence that the di scharge woul d have occurred but for
Popoy' s refusal to do as Becerra directed. There is no evidence that prior to
the Anarillas incident Popoy was on the brink of discharge or that his
di scharge was in the works. It followed hard upon that incident, and its
timng suggests Respondent's business justification for the termnation is
pr et ext ual .

For all of the above reasons, | conclude that Respondent's di scharge
of Ernie Popoy violated section |153(a).

Yol anda Popoy

The parties stipulated that Yol and Popoy at the
tine of her discharge was not a statutory supervisor. As arank and file
enpl oyee she woul d appear to be subject to the disciplinary policy described
above. Her discharge was not consistent wth that policy. She had not
recei ved the requi site nunber of warning notices during the 1982 harvest to
warrant di scharge. Recognizing this, Respondent argues that as a second
foreman, Yol and had certai n supervisory functions which permtted disciplinary

action wthout reference to its polici es.g/

This argunent is not persuasive.
The record does not contain sufficient evidence regarding the duties

of second forenen to conclude that disciplinary policies

- 67. As noted by Respondent there is no credibl e evidence Yol anda
engaged in union or protected concerted activity.
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applicable to all enployees are not appropriately applied to then. Wile there
woul d be nothing inherently illicit in establishing different disciplinary
standards to apply to second forenen, there is no evidence Respondent had done
so.

As suggest ed by Respondent, Lucas consi dered Yol anda and E ni e Popoy
a teamand her discharge nust stand or fall on the propriety of BEEnie' s
di scharge. Having found Ernie's discharge violative of the Act, | concl ude
that Yol anda was termnated because her husband refused to coomt an unfair

| abor practice and that her termnation viol ated section 1153(a). 68/

(4) Rogelio Terado and Tai de Terado

Paragraph 6(f) of the conplaint alleges that
Respondent di scharged Rogel i 0 Terado and Tai de Terado on or about Cctober 7,
1982, for their union and protected concerted activities.
(A Summary of the Facts
QCct ober 7, 1982

About 11:00 a.m de Ranos gathered Estral a s crew toget her and
told the pickers that he wanted themto place identifying narks on their
boxes. This was the first occasion such an instruction had been issued to
Estrala's crew Thereafter, Taide and her group narked their boxes by witing
the picker's nane on a di scarded paper cup. The group picked five boxes which
were not narked because the group was picking into a coomon box. Taide said
she was undeci ded how t he box shoul d be narked.

After neeting wth Estrala's crew, de Ranos nade his

68. Anton Caratan & Sons (1982) 3 ALRB No. 83
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customary rounds and revisited the crew sonetinme after lunch. He

i nspected grapes at various packers' tables. Wen he reached the Andrea

Fernandez tabl e, he found uni dentified boxes.@/

De Ranos cal | ed the group
toget her and asked why the boxes weren't narked. Wen no one responded, de
Ranos asked who was prepared to be responsible in the future for nmarking the
boxes; Tai de responded that she woul d do so.

About 3:00 p.m the afternoon he was di scharged, Rogelio Terado and
the nenbers of his group net wth de Ranos at their packing table. o De Ranos
asked Terado and the other picker howthey narked their boxes. Rogelio said
he pl aced a | eaf on his boxes. De Ranos did not respond. Rogelio returned to

work and continued to use a leaf to nark hi s boxes.

/

69. Taide Terado and Rodol pho Terado were pickers in the Fernandez
gr oup.

70. Testinony of Rogelio Terado. (TR IV 4-R)
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Wen De Ranos fini shed checking the tables, he told Estrala "that
those people is (sic) to be termnated because they are not doi ng what they
are supposed to do. They are supposed to be narking, and | don't want themto

v

be wor ki ng. "1 asked Estrala what had happened at Andrea’'s table (the first

tabl e with unnmarked boxes); Estral a responded, "They didn't say nothing, they

didn't say nothing, so | said okay. w12 De Ranos told Estrala that Tai de and

Rogel i o had to be stopped for not nmarking the boxes as they were directed.
De Ranos testified he | earned fromTai de' s husband, Rodol pho, that she was
the nenber of her group responsible for narking the boxes and that this was
his reason for singling out Taide rather than another nenber of her group
for discipline.

The boxes at the Galindo and Fernandez tabl es were the onl y-unnar ked
boxes di scovered by de Ranos in the Estrala crew Taide and Rogelio were the
only persons in Estrala's crewtermnated for failure to nark. Two enpl oyees
in BErnie Canacho's crew were also fired on ctober 7 for failing to mark their
boxes; they were rehired a few days | ater.

Hena Alvarado, a picker in Estrala's crewtestified to a
conversation wth de Ranos regarding the failure of her group to nark its
boxes. Wien asked why her group had not nmarked its boxes, A varado responded
that the conpany shoul d supply nmarking materials if it wanted the boxes
narked. Wen de Ranos told her to use a stick, |eaf or piece of paper, she

said this was not real ly narking.

71. TR M:52
72.  1bid.
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Later that afternoon when the packer received a pencil and sone paper cups,

the group narked its boxes.7—3/

De Ranos had no recol l ection of having a
conversation wth Alvarado on the 7th. He later denied that A varado told him
that she was not going to nmark her boxes because the conpany provi ded no
nmarking naterial s.7—4/

Rogel io and Tai de were reinstated after being off two days. Accordi ng
to de Ranos, Mendez related to himthat neither Rogelio nor Taide intended to
di sobey his orders, but rather had forgotten to mark the boxes whi ch he
di scovered and that they had earlier been nmarking their boxes.

Both Terados reported for work the day foll ow ng their discharge,
but Estrala did not permt then to work. He told themto wait for Mendez.
Wien Mendez arrived about 8:00 a.m, Mendez said he woul d talk to de Ranos.
Rogelio and Taide net wth Mendez later that day at his office; he told them
he had convi nced de Ranos to reinstate them

(B hion Activity

Rogelio testified he began wearing a UFWbut t on
to work about a week prior to his discharge. He and Margarita, his packer,
were wearing buttons the day of his discharge. Qher packers in Estrala' s

. 76/
crew vere al so wearing buttons. —

73. TR 111:72-74.
74. TR M:53.
75. TR M:54.

o 76. Rogelio testified that a picker naned Hena al so wore a UFW
utt on.



Taide testified that she's a nenber of the UPWand that she began
wearing a UFWbutton to work about the end of August 1992. She wore the button
a mnimumof 3 tines a week.

During the 1982 harvest, she had a "we want a contract” bunper
sticker on the ice container she brought to work every day.

She also testified to a conversation wth de Ranos sonetine around the end of
Sept enber during the course of which she asked when the contract was going to
be signed nowthat the URWhad been certified. She testified that de Ranos
responded "never. "

(O Analysis and Goncl usi ons

The evi dence establ i shes mninal union activity
by Rogelio Terado commenci ng about a week before his discharge; his activity
(wearing a UFWbutton to work) was not unique in Estrala s crew Tai de Terado
al so wore a WFWhbutton to work and nani fested her interest in the UFWon one
occasi on by asking de Ranos when Lucas was going to sign a contract.
The evi dence al so establishes that Respondent has a policy
of termnating enpl oyees for insubordination even though the enpl oyee has no

. . . . 77
prior witten warning noti ces. —

Here, the issue is whether General Gounsel has established by a
pr eponder ance of the evi dence the requisite causal connection between union
activity and disciplinary action to find a violation of section 1153(c).
General (ounsel 's argunent regarding causation runs as foll ows: both Teradcs
comenced openly nmani fested support of the UFWshortly before they were

term nat ed; perceiving themas

77. GC E. No. 5.
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potential disturbing influences, de Ranos ordered Estrala' s crewto nark its
boxes and utilized the Terados failure to follow his orders as an excuse to
termnate them

This argunent is not persuasive. The Terados did not conformto de
Rano' s directive and were perceived as insubordi nate. They were accorded the
sane treatnent as two nenbers of Camacho's crew who failed to mark their boxes
and wth respect to whomthere is no evidence of union activity. Mreover, it
is likely that Hena A varado is the H ena whom Rogel i 0 saw wearing a uni on
button, and she was not disciplined for failing to nark her boxes. General
Gounsel has failed to prove by a preponderance of the evidence that aninus
toward the UPWcontributed to its decision to termnate the Terados.E/

| recoomend that the allegations of Paragraph 6(f) be di smssed.

M. | NDEPENDENT M QLATI ONS GF SECTION 1153( a)

(1) Harassnent of A na Fuentes

Paragraph 6(e) of the conplaint was anended to al | ege that
Respondent vi ol ated section 1153(a) by harassing A na Fuentes because she
testified agai nst Respondent in an earlier proceedi ng and because she engaged
in union and protected activities. Said conduct is alleged to have occurred

on or about Septenber 16,

78. In reaching this conclusion no weight has been given to the fact
that the Terados' discharge was reduced to a disciplinary suspension w thout
pay when Respondent purportedly learned their failure to nark was not
deliberate. The nodification of the discipline nanifests only recognition
that di scharge was an inappropriate discipline for unintentional failure to
follow orders. The issue nay nore properly be stated in terns of whether the
two- day suspensi on inposed Qctober 7th violated the Act.
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1082, ¥

(A Summary of the Facts

Fuentes is a current enpl oyee of Respondent; she
was not working at the tine of the hearing. During the 1982 harvest season
she was a packer in B nesto Canacho's crew De Ranos was her supervisor. She
has been a union activist for some period of tine. In an earlier case
I nvol vi ng Respondent, Fuentes was reinstated wth back pay when the Board
found Lucas viol ated sections 1153(a) and (d) by refusing to recall her in

1979, %

At the outset of the 1982 harvest, Fuentes and two ot her packers
(Ramrez and Baez) adopted the practice of pasting UFWbunper stickers on
di scarded grape box |ids and displ ayi ng those stickers fromtheir packing
tables. Fuentes forenan, Canacho, testified he sawthe stickers on the
openi ng day of the harvest. He did not suggest to the workers that the
practice violated any conpany policy. Fuentes testified that both Mendez and
de Ranos observed her bunper sticker well before Septenber 16th. Her
testinony on this point is not credible. Wth regard to Mendez, she testified
he saw the sticker during the course of inspecting grapes at her table. This
testinony is inplausible. Mndez is Respondent’s personnel manager; he does

not go tothe field and

79. A the close of General Qounsel's case, counsel del eted
from Paragraph 6(e) an allegation that Fuentes was threatened wth
di schar ge.

Geor gle A Lucas & Sons (1981) 7 ALRB No. 47. Fuentes has
testified |n a total of four ALRB cases in which Lucas was respondent.
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I nspect the gr apes.s—]j De Ranos deni ed seeing the stickers the opening day of
the harvest. He testified he first saw themsoneti ne in August or Septenber.
It is unclear that the first occasion he observed the stickers was Sept enber
11; however, the pronptness w th which he contacted Mendez after seeing them
on the 11th leads ne to conclude that the 11th was the first tine he saw them
During the course of work on Septenber 10, Fuentes heard a radio
announcenent decl aring the UPWhad been certified as bargai ning representative

for Lucas enpl oyees. Fuentes commented to Canacho:

[We had one (sic) and that now we were going to have the benefits
that we were going to want and that he, too, was going to enggy
those benefits for which we had fought and for which he had not.=—

Around 11: 00 the fol |l ow ng day, Mendez, de Ranos and Carmacho net
wth the Fuentes, Ramrez, and 3aez groups. Mendez remnded the enpl oyees
of the conpany rul es agai nst destroyi ng conpany property and told them

there should be no | abel s pl aced on the table. 83/

Mendez tol d the workers
he was having the stickers renoved and that he was issuing an oral
reprimand for this first offense. He said he had told us that Lucas policy

prohi bi t ed

8lL. TR [:72. Testinony of Henry Mendez. Wil e Mendez was not
general ly an inpressive wtness, having a poor recollection of certain events
and evasive wth regard to sone areas about whi ch he was questioned, his
testinony on this point is credited. Therefore, | conclude he hadn't seen the
stickers before Septenber 11.

82. TR [:114.

83. Neither de Ranos nor Canmacho said anything. The termlabel s
refers to the "we want a contract” bunper stickers.
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pl aci ng any posters or bunper stickers on conpany property, and if we
continued to do so, he would give us a ticket. Mendez said it 847 was al |

right to put the stickers on their own property.8—4/

Mendez tol d Camacho to renove the | abel s; Fuentes tol d Canacho to
wait; she told Mendez to renove the bunper stickers. Mendez reiterated his
instruction to Canacho, Fuentes then proceeded to renove the of fendi ng box
t ops. —€anmacho then burned t he box Iids.8—6/

h the days followng this incident, Fuentes and others attached
bunper stickers to their lunch pails and stereos. Fuentes testified that

Carmacho tore a bunper sticker fromher stereo. 87/

Four days |ater, Mendez gave Fuentes a warning notice for
her continued use of bunper sti ckers.8—8/ Fuentes deni ed she had stickers

attached to box lids the second ti ne Mendez confronted her.

_ 84. Testinony of Baez. The testinony of foreman Canacho regardi ng
this portion of the neeting is consistent wth that of Baez.

35. Mendez testified that when he refused to renove the sticker as
request ed by Fuentes, she renoved it herself. Mndez' testinony is _
corroborated by that of Camacho who al so testified Fuentes renoved the |id
fromher table, stating it was her property.

36. Baez corroborates Fuentes' testinony on this point. Canacho did
not deny burning the box Iids; however, he was unsure whether it was done
before or after Mendez and de Ranos departed . The lids together wth other
trash are custonarily burned at the err of the work day.

87. Fuentes testinony on this point was not corroborated. Canacho
deni ed ever prohibiting any enpl oyee from Butti ng any sort of sticker on his
personal property. He also denied he had been instructed to prohibit
enpl oyees fromso doi ng.

88. This was the first occasion on which Fuentes had been

disciplined by Respondent. The notice is dated Septenber 20, 1982, and was
issued to Ama, Petra, Rcardo . and R cardo Fuentes, Jr.
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She testified they were on her lunch box, her radio and an ice box. 89

Canacho
deni ed the sticker was placed on a carton which Fuentes was using as a | unch
box; he testified that the Fuentes table was the only one with stickers on box
lids on this second occasion. Fuentes testified that the Baez and Ramrez

tabl es al so contai ned stickers but that no action was taken agai nst either

packer . ey

Fuentes testified that before Mendez arrived, Camachoal erted her that
he was bei ng pushed agai nst his w shes to issue her a warning ticket over the
use of bunper sti ckers.g—ﬂ Wien she was given the ticket, Fuentes insisted it
be signed by Mendez rather than by Camacho; however, Mendez declined to
oblige. Fuentes admtted that danmaged box lids are sonetines used to show
whi ch rows belong to a particul ar packing table and are sonetines used by a
checker to keep his records.

(3) Whion Activity

Sonetine during Cctober 19R2, fol l owi ng the afternoon break, while
Fuentes was working at her packing table, she had a conversation wth Mendez
regarding her participation in UPWradi o broadcasts. Fuentes deni ed such

participation and then asked Mendez

89. TRI: 134-135.

90. Fuentes testinony on this point was not corroborated. Baez
testified, but she was not questioned by General Gounsel about her use of
bunper stickers on box lids followng the date of the oral reprimand. She was
questioned about the events surrounding the oral reprimand. The failure to
question her about her use of stickers follow ng the 11th warrants the _

i nf erence she ceased posting themon box lids. Thus, "Fuentes is not credited
on this point, and Canacho I's credited.

91. Canacho deni ed this conversation.
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why he "was such a hypocrite.” She told himshe knew he was there to break
the uni on, and when Mendez protested that he was a friend to all the workers,
Fuentes responded, "That kind of friend we do not need."

During the 1982 harvest, Fuentes distributed UPNVneeting notices as
wel | as copi es of the UFWnewspaper. Such distribution occurred during the
| unch break and sonetines before the commencenent of work. Canacho was
present at the lunch break distributions.

Fuentes al so participated in a md-My 1982 wage i ncrease neeting at
the Lucas shop. There were 250-300 workers present. My or, de Ranos, Becerra
and Lucas . were present. Fuentes testified that her co-workers told her to
gointo the office and tell Lucas and My or that the enpl oyees w shed to sneak

to them She went into the office and rel ayed the nessage to Myjor; he said
he woul d deal wth the praobl emg—Z

Wien Fuentes and Maj or energed fromthe office, Myor told the
assenbl ed enpl oyees that he wanted to speak only to one person and that any
conpl ai nts shoul d be submtted to himthrough that person. Fuentes
characteri zed hersel f as spokesperson for the group. % Fuentes testified she
was sel ected by a najority of the enpl oyees present to act as the

spokesper son.

92. De Ranos, Becerra and Hisio Herrera were al so present. _
Fuentes testinony on cross-examnation was i nconsi stent. She testified she did
not go into the office and had no conversation wth Myjor until he cane out of
his office to speak to the peopl e.

93. Major does not speak Spanish. Fuentes is conversant in English
and admtted to no difficulty in understandi ng what My or had to say. She
has, on occasion, acted as an interpreter in. conversations between workers
and nanagenent per sonnel .
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During the course of the neeting, Myor solicited information fromthe workers
regardi ng who had gi ven wage i ncreases and the amount of the increases
granted. About two days after the neeting, Lucas enpl oyees recei ved a wage
increase. No one was disciplined for participation in the neeting.
(O Analysis and Goncl usi ons
The Board in C J. Maggio rejected the ALOs

finding that placing union enblens, flags or banners on conpany vehicl es or
ot her conpany property was protected activity. el Thi s proposition was
reaffirnmed in Paul N Rertuccio (1982) 8 ALRB No. 39.

Alook at the facts of Maggio is instructive. A crew nenber placed a
UFWf Il ag upon the rear of the conpany's stitcher truck. Wen the supervisor
arrived a fewmnutes later, he told the crewit could not work unless the
flag was renoved, a position subsequently reiterated by another supervisor and
by the conpany's general nanager. The flag was renoved and returned to the
crew, truck was returned to the yard; and the crew went hone. About three
weeks later the flag reappeared and was again affixed to the stitcher truck,
Wien no on renoved it, the supervisor ordered that the truck be returned to
the yard, and the crewwas laid off.

There was no evi dence the conpany had previously permtted enpl oyees

to use conpany property to display union or any other naterials.

94. (1980) 6 ALRB Nb. 62.
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Respondent [ Maggi o] was under no duty to allowthe flag to be attached
to, or toreman on, the truck and did not act inproperly by
disciplining the crew... or by termnating [an enpl oyee] for his
second violation of a conpany rule. (Supra, slip op. p. 4.)

95/

In Paul W Bertuccio,— the Board hel d the unaut hori zed

pl acenent or display of union flags in an enployer's field to be unprotected
activity and dismssed the allegation even in a context in which it found
Bertuccio had coomtted other violations of the Act.

Agai nst this backdrop, we turn to examne the instant case. Wiile the
conpany property on whi ch Fuentes and others affixed union. materials
consi sted of box |ids which were custormarily discarded, the |ids were none the
| ess conpany property. The fact that they nmay have been unusabl e for their
prinmary purpose does not nean they ceased to be Respondent's property. No
argunent is nade to the contrary; rather the argunent is that because
Respondent had no further use for the tops, its notive for inposing discipline
for their use was interference wth section 1152 rights, i.e. a nanifestation
of Respondent’s uni on ani nus.

Thus, we start wth the proposition that the box |ids were conpany
property, that union naterials were affixed to this property and that those
lids were hangi ng frompackers tables, al so conpany property. Gonceptually
the factual situation here is indistinguishable fromthat in Maggi o or
Bertuccio. In each instance the enpl oyer resisted and i nposed di scipline for

enpl oyee conduct beyond the scope of section 1152. To do so does not violate

95. (1982) 3 ALRB Nb. 39.
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section 1153(a). MNor in the instant case can it be said that the witten
warni ng i ssued Fuentes on the 16th mani fests an ani nus supportive of a finding
that Respondent violated section 1153(d). O those initially reprinanded for
use of bunper stickers, only Fuentes persisted in their use. Have done so,
she recei ved the previously announced discipline. Respondent did not
di scrimnate agai nst Fuentes in issuing her a warning notice; she was not
treated disparately; on Septenber 16th she was the sole violator of the
conpany rul e.

| reconmend the al |l egations of Paragraph 6(e) be di smssed.

(2) Harassnment of Ruiz, Hernardez and Tirado

Paragraph 6(c) of the conpl aint alleges that
Respondent, on June 24, 1982, harassed Heracilio Hernandez, A onzo Ruiz and
Franci sco Tirado because of their union and concerted activities.

(A Summary of the Facts

Ruiz testified as foll ows regardi ng events on the
afternoon of June 24th. Hernandez, Tirade and he were at the water can when
de Ranos arrived at 2:13. Wen they got to the water can, each obtained a
drinking cup and proceeded to obtain water. Tirade's arwas unglued at the
botton so he threwit away and got another. "[T]hat instant Rol ando stopped
hi mand he cane over and told Lalo [Cardenas] to give us a ti cket."iG/ They
had been at the water can two mnutes when de Ranos gave them a ticket. Wen

they heard de Ranos tell Cardenas to ticket them they went to talk to

96. TRI1:23
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hi m9—7/ Wien they asked why they were getting tickets, de Ranos

departed to obtain sone warning tickets.

During the period -de Ranmos was gone, Ruiz testified he saw four
workers sitting by the water can throw ng grapes at each other and | aughi ng.
They continued this activity for eight mnutes. Cardenas was sitting in his

pi ckup the entire ti ne.9—8/

(ne of the four workers was Cardenas' son. General
Qounsel 's wtness Mari o Moreno Rono (Mbreno) corroborated this portion of
Ruiz’ testinony. Moreno currently works in the sane crewwth Ruiz. Wile he
sees Riiz on a daily basis, he denied having di scussed Rui z's testi nony

with him%

Wen de Ranos returned, Ruiz, Tirado and Hernandez cane fromthe
field and asked why they recei ved warning noti ces. ”e Ranos sai d he had seen
thempl aying and throwng cups. Riiz denied this was true. De Ranos
responded that he was giving thema ticket, and if they objected they shoul d

gotothe ALRB. He got out of his

97. Ruiz offered no testinony regarding the content of this
conversation;, de Ranos deni ed any conversation wth Ruiz, Tirado or Hernandez
at this point intine. Neither Tirado nor Hernandez testified. RuizZ’
testinony regarding a conversation wth de Ranos at 2:20 p.m is not credited;
it is confused and inconsistent.

98. Cardenas deni ed seeing any workers other than Ruiz, Tirado and
Hernandez sitting on the trailer drinking water. Cardenas was not a credible
wtness. Hs recollection of events was bad and his testinony was vague.

99. | do not credit this denial. It is unlikely that having daily

contact wth Ruiz during the course of the hearing, he woul d not have
di scussed the case and nore particularly Riiz's testinony.
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pi ckup and began to swear at them 100

De Ranos' testinony regarding the events of June 24, 1982, was as
follows. As part of his regular rounds, he arrived at the site of the
Cardenas crew sonetine after Iunch.@ he stopped about twenty feet from
Cardenas' pick-up and renmai ned sitting in his pickup watching three nen at the
water can. Two were facing each other and the third was | eaning on a gondol a
attached as a trailer to Cardenas' pickup. After observing the nen for
approxi mately five mnutes, de Ranos honked his horn to sunmon Cardenas. Wen
Cardenas arrived, de Ranos got out of his pickup and told himthe three nen
were fooling around at the water can. Cardenas agreed.ﬂZ De Ranos said they
shoul d be given a ticket; he prepared the ticket because Cardenas does not
wite English. Wile Gardenas and de Ranmos were tal king, Ruiz, Hernandez and
Tirado returned to work. Wen de Ranos finished witing the tickets, he
departed. He deni es having any conversation wth the three workers at this
point intinme. He concedes this was the first occasi on on which he issued a
warning notice for "fooling around" at the can. However, he has issued
warni ngs to other enpl oyees for not working.

De Ranos returned to the Cardenas crew forty-five mnutes to an hour

|ater. The three workers cane fromthe field and asked

100. Ruiz's testinony was not corroborated by Tirade or Hernandez.
De Ranos deni ed naki ng such a statenent and denied swearing at them He
testified one of the three sai d sonething about going to the ALRB.

101. The crewwas planting on the de Georgi o Ranch.

102. Cardenas testified he sawthe three nen in the vicinity
of the water can for 8 to 10 mnutes, and they were "vacillating."
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why they had received a ticket. De Ranos responded that they were fooling
around. e of themsaid they would go to the ALRB.
(3) Whion Activity
Begi nning in My 1982, Riuiz wore UFWbuttons to

work; he also distributed UPNneeting notices and the UFWnewspaper during the
| unch break, but he did not recall seeing either Cardenas or de Ranos on those
occasi ons@ Cardenas takes lunch daily along wth the crew Cardenas
admtted seeing Ruiz wearing a UFWbutton but deni ed seeing himdistribute the
uni on newspaper. He also admtted seeing Tirado wearing a UFWbutton during
1932.

(ne or two days before Rui z recei ved his warning notice, he
confronted de Ranos regarding the failure of the conpany to supply ice for the
drinking water. Ruiz testified the conversation occurred in the presence of
Tirado, Hernandez and A fonso A varado, none of whomtestified. De Ranos had
no recol | ection of the conversation. A sone point |later, de Ranos told Ruiz
he had asked a stupid question.

Ruiz testified he was continual |y asking any forenan or supervi sor
w th whomhe had contact when the workers were going to get a raise. He
recal | ed one specific conversation in which he asked de Ranos about a rai se.
He pl aced the conversation about two weeks before receiving the warning

notice. De Ranos had no recol |l ection of this conversati on.

103. Ruiz testified that Tirado and Hernandez, as well as a | ot of
other workers, wore UFWbuttons to work during this period. Qher workers al so
distributed the newspapers and | eafl et s.
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(O Analysis and Goncl usi ons

General ounsel contends that Respondent

discrimnatorily interfered wth the recogni zed right of its workers to take a
break for the prupose of getting a drink of water; that its conduct viol ated
section 1153(c) inthat it constituted discrimnation wth regard to a
condi tion of enploynent and that its conduct al so violated section 1153(a) in
that it interfered wth, restrained or coerced enpl oyees in the exercise of
their section 1152 rights. To find the violation alleged it is necessary to
credit alnost inits entirety the uncorrborated testi nony of General CGounsel's
wtness Aonzo Ruiz; only if that testinony be credited will it be necessary
to determne whether any vioaltion of the Act was establ i shed.

d the three persons issued warni ng notices the afternoon of June 24,
192, only Riuiz testified. No expl anation was offered by General Gounsel for
the failure of Tirado and Hernandez to testify. The absence of expl anation
permts draw ng the inference their testi nony woul d not have corroborated that
of Rui z.@/ Al though corroboration is not essential to establish a violation
of the Act, when the testinony of General Gounsel's w tness has beer,
contradicted in respects crucial to establishing discrimnatory notivati on,
the failure to explain why corroboration was not offered permts an inference
that Rui z' testinony regarding his conduct on the 24th woul d not have been
corroborated and is not credible. This conclusion is buttressed by Riiz's

deneanor while testifying;, he did

104. Anerica Chain Link Fence Go. (19S1) 255 NLRB 692; Castle
| nst ant Mai nt enance/ Mai d (1981) 256 NLRB 130.
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not inpress ne as a candid and truthful w tness.

General Gounsel 's evidence is that Ruiz and friends were at the water
can for two mnutes and, for that conduct, were issued warning notices. De
Ranos rebutted his evidence, testifying he observed the nen at the water can
for at least five mnutes before calling Cardenas fromthe field and stating
that warning notices should be issued. Faced with this direct conflict in
testinony, in the absence of corroborating evidence to support Ruiz’ version,
it is appropriate to credit de Ranos and to find that Ruiz and friends spent
at least five mnutes at the water can. 105/

Adoption of the foregoing findi ng suggests the notices were issued
for cause and that the allegation shoul d be di smssed. However, General
Gounsel argues the stated reason for Respondent's action was pretextual and
was in fact illicitly notivated. De Ranos' admssion that he had never
previously issued a warning notice for fooling around at a water can is cited
as a basis for inferring discrimnatory notive. General Gounsel's reliance is
mspl aced; there is no evidence de Ranos ever previously had occasion to
observe such conduct. Mreover, de Ranos testified credibly that he had on
prior occasions issued notices to enpl oyees for not working, the sane of f ense
for which Riuiz, Hernandez and Tirado were disciplined.

General ounsel al so urges the timng of the discipline vis-a-vis

Rui z' questioning de Ranos regardi ng furnishing ice water

105. S Kuramura (1977) 3 AARB No. 49, slip op. p. 16; Desert
Harvest Gonpany (1979) 5 ALRB No. 25, slip op. p. 2; Arakelian Farns
&%3)1183ALFB No. 25, slip op. p. 9; Broadnoor Lunber (o. (1977) 227
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as evidence of discrimnatory notive. Assumng, as Ruiz testified, there was
an i nterchange between himand de Ranos a day or two before June 14th, and
assumng Rui z' question was protected concerted activity, he was not thereby
insul ated fromdisciplinary action. 106/ There is no evidence de Ranos was on
other than his regul ar rounds when he spotted Ruiz and friends goofing of f,
whi | e one mght suspect he seized upon this opportunity to effect mnor

di sciplinary action, suspicion does not suffice to establish a viol ation of
the Act. X

Fnally, General Counsel argues disparate treatnent of Ruiz et al
as nmanifesting illicit notivation. Wile Ruiz and Mreno are credited
regarding the conduct at the water can of the four nenbers of their crew
conduct as egregious as that of Ruiz and friends, there is no evidence de
Ranos observed the other four workers goofing off; thus, his failure to issue
warni ng notice to themcannot be characterized as disparate treatnent.

For all the foregoing reasons, | conclude General (ounsel failed to
prove the all egations of Paragraph 6(c) and, therefore, recomend that said
all egations be di smssed.

M1 UNLATERAL CHANGE | N VWRKI NG GOND T1 ON

Paragraph 6(b) alleges that since June 1982, Respondent has
unilateral ly changed its disciplinary systemw thout notice to, or bargaining
wth, the UWW A the close of General Gounsel's case, Respondent noved to

di smss Paragrpah 6(b). The notion was granted

106. Martori Brothers D stributors, supra.
107. Rod MecLellan Gonpany (1977) 3 ALRB No. 71.
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on the erroneous ground that as of June 1932 Respondent had no duty to bargain

wth the uni on.@/

That ruling is hereby reversed. In their briefs both
parties either overlooked the action taken or recogni zed its patent error and
argued the allegation fully. Thus, no prejudice was incurred.

General Gounsel contends Respondent unlawful |y nodified its
disciplinary policies in tw respects: (1) increasing the nunber of warning
notices issued and (2) elimnating an oral warning as the initial stepinits
progressi ve disciplinary policy.

In support of its first contention General Gounsel cites testinony of
Ernie and Yol anda Popoy. M. Popoy testified he had a conversation wth
Mendez on August 12, 1982, during the course of which Mendez told himto issue
nore tickets if the worker did sonething wong. Later that sane day, Mendez
gave himinstructions wth regard to how the notices shoul d be prepared.

Ernie Popoy further testified that his supervisor -- Becerra -- told him"to
give nore tickets to the peopl e what (sic) they do wong. v 109/
Fol | ow ng hi s di scharge Popoy and Canacho had a conversati on dari ng whi ch

Canmacho purportedy told Popoy he was getting too nuch

108. The representation el ection was hel d June 2, 19Ri;
certification issued Septenber 10, 19P2. Sundstrund Heat Transfer, Inc. v.
NL RB (7th dr. 1976) 538 F.2d 1257; and H ghland Ranch v. AL. R B (1981)
29 Cal . 3d 348, make clear the proposition that an enployer is not free to nake
unilateral changes in working conditions wth inpunity during the pendency of
el ection objections. Such changes are at the enployer's peril and If there is
a subsequent certification, the enpl oyer can be held to have coomtted an
unfair labor practice.

109. TR 111:18. Yol anda Popoy was al so present. She testified

Recerra said he wanted themto issue tickets for "any little thing" the
wor kers di d.
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10 Canacho deni ed naki ng such a stat emant.@

pressure to i ssue nore tickets.
In actual nunbers nore disciplinary notices were i ssued fromJune
t hrough Novenber 1982 than during the conparabl e period in 1981, 106 as
opposed to 85. However, Respondent points out that the average nunber of
enpl oyees per nonth during 1982 was 497 as opposed to 360 for the conparabl e
period in 1981. Respondent states the work force was 28%]I arger on the
average during 1982 (ny cal cul ati ons show the percentage i ncrease to be 38%.
The percentage increase in warning notices from1981 to 1982 was approxi nat el y
25% Thus, it woul d appear that, considering the increase in work force size,
Respondent did not increase the nunber of warning notices issued. It is a
conpari son of the nunber of warning notices issued relative to work force size
which is significant rather than the absol ute nunbers. General (ounsel has
failed to prove that Respondent, relatively speaking, nodified its
disciplinary policy by issuing no re notices.
General Gounsel ' s second argunent regarding di sciplinary policy
nodi fication is that issuance of an oral warning as the first step of the
process was abandoned in 1982. Certainly, this was the case wth respect to
the notices issued Riuiz, Tirado and Rodriguez. Nor does it appear that Pacheco
recei ved an oral warning before receiving his initial witten warning ticket.
Aven the fact there were 105 witten warnings issued during the 1982 harvest

season and

110. TR 111:20.
111. TR M1:13.
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t he absence of evi dence fromwhich to conclude that the recipients of those
notices, other than those noted here, did not initially receive oral
reprinands, the limted departure fromRespondent's policy evidenced in the
record suggest aberrations rather than nodification of Respondent's
disciplinary policy. Those aberrations have been consi dered in determning
whet her Respondent commtted other alleged viol ations of the Act.

In sum | find that General (ounsel has failed to prove the
al l egations of Paragraph 6(b) and recommend that those allegations be
di sm ssed.
MIl. The Renedy

Havi ng found that Respondent has engaged in certain unfair |abor
practices wthin the neaning of Sections 1153(a) and (c) of the. Act, |
recommend that it be ordered to cease and desist therefromand to take certain
affirnati ve actions designed to effectuate the policies of the Act.

Havi ng found that Respondent unl awful |y di scharged E nie Popoy,
Yol anda Popoy and Franci sco Pacheco Sandoval , | recommend that Respondent be
ordered to offer themimmedi ate and full reinstatenent to their forner jobs if
it has not already done so, wthout prejudice to seniority, or other rights
and privileges. | further recormend that Respondent nake Erni e Popoy, Yol anda
Popoy and each of themwhol e for any | osses suffered as a result of its
unl awf ul discrimnatory action by paynent to each of a sumof noney equal to
the wages and ot her benefits whi ch woul d have been, earned by each from August
13, 19.82, to the date on which they are reinstated, or offered reinstatenent;

that Respondent nake Franci sco
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Pacheco Sandoval whol e for any | osses suffered as a result of its unlaw ul
discrimnatory action by paynent to himof a sumof noney equal to the wages
and ot her benefits he woul d have earned from Qctober 18, 1982, to the date on
which he is offered reinstatement or reinstated. Such anounts to be conput ed
i n accordance with established Board precedents, plus interest thereon,
conputed in accordance with the Board' s Decision and OQder in Lu-BEte Farns,
Inc. (1982) 8 ALRB M. 565.

In order to further effectuate the purposes of the Act and to insure
to the enpl oyees the enjoynment of the rights guaranteed to themin section
1152 of the Act, | shall al so recommend that Respondent publish and nake known
toits enployees that it has violated the Act, and it has been ordered not to
engage in future viol ations of the Act.

Lpon, the basis of the entire record, the findings of fact and
concl usions of law and pursuant to section 116n.3 of the Act, | hereby issue
the fol |l ow ng recommended:

CROER

Respondent, George Lucas and Sons, its officers, agents and
representatives shall:

1. Gease and desist from

(a) D scouragi ng nenbership of enpl oyees in the UFWor any
ot her | abor organi zation by discharging any of its agricultural enployees for
participating in protected concerted or union activities.

(b) Inany other like or related manner interfering wth,

restraining, or coercing enpl oyees in the exercise of those
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rights guaranteed themby section 1152.
2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) Make whol e each of the agricultural enpl oyees
discrimnatorily discharged, for any |osses he or she suffered as a result of
his or her discharge by paynent to each of thema sumof noney equal to the
wages |l ost, less their respective net interi mearnings, together wth interest
thereon at a rate consistent with the Board' s Qder in Lu-Ete Farns, Inc.
(1982) 8 ALRB Nb. 55.

(b) Preserve, and upon request, nake available to the Board or
its agents, for examnation and copying, all records rel evant and necessary to
a determnation of the anounts due to the af orenenti oned enpl oyees under the
terns of this Qder.

(c) Sgnthe Notice to Enpl oyees attached hereto.

WUoon its translation by a Board agent into appropriate | anguages,
Respondent shal | thereafter reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(d) Post copies of the attached Notice in conspi cuous pl aces
onits property for a 90-day period, the tines and pl aces of posting to be
determned by the Regional Drector. Respondent shall exercise due care to
repl ace any Notice which has been altered, defaced, covered or renoved.

(e) Provide a copy of the attached Notice to each
enpl oyee hired during the 12-nonth period follow ng the date of this deci sion.

(f) Ml copies of the attached Notice in all appropriate

| anguages wthin 30 days of the date of issuance of the
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Qder to all enpl oyees enpl oyed by Respondent in the Del ano area in 1982.

(g) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice in appropriate | anguages to
t he assenbl ed enpl oyees of Respondent on conpany tine. The readi ng or
readi ngs shall be at such tines and pl aces as are specified by the Regi onal
Drector. Follow ng the reading(s), the Board agent shall be given the
opportunity outside the presence of supervisors and managenent, to answer any
guesti ons enpl oyees may have concerning the Notice or their rights under the
Act. The Regional Drector shall determne a reasonabl e rate of conpensation
to be paid by Respondent to all non-hourly wage enpl oyees to conpensat e t hem
for tine lost at this reading and the questi on-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin
30 days after the date of issuance of this Qder, of the steps which have been
taken to conply wth it. Uon request of the Regional Drector, Respondent
shall notify himor her periodically thereafter in witing or further actions
taken to conply with this Qder.

(i) Ofer to B nie Popoy, Yol anda Popoy and Franci sco Pacheco
Sandoval immediate and full reinstatenent to his or her forner job at
Respondent ' s Del ano operations wthout prejudice to his or her seniority or
other rights and privil eges.

It is further recommended that the renaining allegations in
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the conpl aint as anended be di sm ssed.

DATED  February 9, 1984

wa

RBERT LE PROHN
Admni strati ve Law Judge
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NOT CE TO BEMPLOYEES

After a hearing at whi ch each side had a chance to present its facts, the
Agricul tural Labor Relations Board has found that we have viol ated the
Agricultural Labor Relations Act, and has ordered us to post this Notice. V¢
wll do what the Board has ordered, and al so tell you that:

The Agricultural Labor Relations Act is a lawthat gives all farmworkers
these rights:

To organi ze t hensel ves;

To form join, or help any union;

To bargain as a group and to choose anyone they want to speak for them
To act together wth other workers to try to get a contract or to help or
protect each other; and _

To decide not to do any of these things.

o PwNpE

Because this is true, we promse you that:

VEE WLL NOT di scharge or otherw se di scrimnate agai nst any enpl oyee because
he or she has exercised any of these rights.

VE WLL of fer B nie Popoy, Yolanda Popoy and Franci sco Pacheco Sandoval their

old jobs back if they want them and wll pay themany noney they | ost because
we di scharged themunl awf ul | y.

DATED ERE LUCAS & SONS

By:
(Representative) (Title)

This is an official notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOIr ReEMOVE R MUTI LATE



	PATRICK W. HENNING, Member
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