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DEQ S AN AND CREER
h ctober 21, 1983, Administrative Law Judge (ALJ) Joel

Gonberg i ssued the attached Decision. Thereafter, Respondent Mt sui
Nursery, Inc., and Charging Party, Whited FarmVWrkers of Anerica, AFL-
AO(UW filed tinely exceptions to portions of the ALJ's Decision wth
supporting briefs. Reply briefs were submtted by General (ounsel and
Respondent .

Pursuant to the provisions of section 11461/ of the
Agricultural Labor Relations Act (Act), the Agricultural Labor Rel ations
Board (ALRB or Board) has delegated its authority inthis matter to a
t hr ee- nenber panel .

The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs and has decided to affirmthe

rulings, findings, and conclusions of the ALJ and i ssue

YA section references herein are to the CGalifornia Labor Code
unl ess ot herw se specifi ed.



his recoomended O der, wth nodificati ons.g/

The Year-end Bonus

Charging Party excepted to the ALJ's failure to find a
violation of section 1153(c) by the Enpl oyer's decision not to grant a
yearly bonus. Charging Party argues inits brief supporting this
except i on:

. the conpany' s books (GCX 18) denonstrate unexpl ai ned
extraordinary expenses in the nonths i mediately foll ow ng the
el ection. Absent such unusual paynents, the conpagi; woul d have
real i zed a substantial profit and woul d have been abl e to pay
the year end bonus as well as grant a greater wage adjustnent."
Expenses may wel | have been extraordinary, but the record does not
di scl ose testinony or docunentary evi dence whi ch woul d support Chargi ng
Party's inplied contention that these expenses were not legitinately
I ncurred. 3 Thus, on the record before us, we affirmthe ALJ's di smssal
of this charge.

Refusal to Rehire Pabl o Her nandez

Respondent excepts to the ALJ's finding that Pablo
Hernandez was not offered a full-tine position because of his union
activities in violation of section 1153(c) and (a) of the Act.

Hernandez was hired as a tenporary worker about a nonth before
the election. Shortly after he was hired, he asked his foreman, Jose

Resendez, to inquire about obtaining a pernanent job

g/I\b exceptions were taken regarding the findings of discrimnation
regarding Rafael Ponce Gonzalez and Jose Ronan. V¢ therefore affirm
those findings and concl usi ons.

8/ The Admini strative Law Judge noted on the record that this enpl oyer
had brought to the hearing, in addition to these records, certain
"backup i nformation" supporting these records, which the enpl oyer
invited General (ounsel and Charging Party to exam ne.
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for hi mil Resendez corroborated Hernandez' testinony on this point and
further testified that he told Chester Sowersby of Hernandez' int erest.il
Accordi ng to Resendez, Sowersby's response was sinply that there were no
pernanent jobs open at that tinme. Sowersby stopped short of denying
Resendez' account, testifying only that he coul d not renenber whet her
Resendez cane to himwth this inquiry, but doubted that he had.
Hernandez’ tenporary job cane to an end after the el ection.
According to Hernandez, he went to the enployer's offices |ater that
nont h and asked Sowersby and Macaraeg for work. They responded that they
were not hiring. Afewmnutes later, according to Hernandez, Sowersby
saw Hernandez wal king near his office, invited himto fill out an
application, and told Hernandez "maybe 1'1l call you." Sowersby and
Macar aeg each denied this account, stating they never saw Hernandez again
after they ended his tenporary enpl oynent. Sowersby testified he had
personal | y observed Hernandez' work fromthe onset of his hire as a
tenporary enpl oyee and fromthe begi nni ng had concl uded that Her nandez
was "very |ackadaisical" in his work and he woul d not have rehired him
The ALJ credited the testinony of Hernandez and Resendez and

discredited that of Sowersby. To the extent that an ALJ's

4/ Resendez was an obvi ous person for Hernandez to ask for a job since
Resendez was the person who had obtained the tenporary job for Hernandez
initially and they regularly rode together fromtheir hones to work. It
is also consistent wth Sowersby's testinony that positions were filled
by "word of nouth."

L Sower sby was the rose grower at Matsui Nursery, overseeing all
natters related to rose production. He left Matsui's in Novenber 1982
and was succeeded by his assistant Arsenic Macar aeg.
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credibility resolutions are based upon deneanor of the wtness, they wll
not be di sturbed unl ess a clear preponderance of the rel evant evi dence
denonstrates that such resolutions are incorrect. (AdamDairy dba Rancho
dos Ros (1978) 4 ALRB Nb. 24; Sandard Dry V@l | Products (1950) 91 NLRB
544 [26 LRRM 1521].) V¢ have reviewed the evidence and find the ALJ's

resol ution of wtness credibility to be well supported by the record as a
whol e.  Sowersby's testinony reveal ed i nconsi stencies not easily
reconciled. while he testified he "knew' Hernandez never attended uni on
rallies, he did not know whether or not he wore uni on buttons.gl Hs
testinmony that he personal |y observed Hernandez' poor work was not only
too vague and general to credit, as found by the ALJ, but largely self-
serving since Respondent's defense did not rely on an affirnative defense

of refusal to hire because of poor work, but on a denial that Hernandez

ever applied. Relevant to that latter contention, we find incredible
that Sower sby woul d hol d such strong opi ni ons on Hernandez' poor work,
yet not recall if Resendez inquired about a permanent job for this sane
"| ackadai si cal " worker.

V¢ conclude, as did the ALJ, that Hernandez nade appropriate
applications for a pernanent position, first by "word of nouth" through
Resendez to Sowersby and again, later, orally and in witing directly to

Sowersby. Ve al so concl ude that Respondent treated

L Hernandez was wearing his union buttons at the tine Sowershy
I nquired, during the el ection, whether he had voted yet. Wile the
context of that conversation satisfies us that no interrogation violative
of the Act took place on that occasion, it is also not credible that
Sower shy woul d have failed to notice the union buttons during that one-
on-one exchange, especially since uncontradi cted testinony el sewhere in
the record indicates all of the "Mxican" (sic) workers wore union
but t ons.
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these applications in a discrimnatory manner. Sowersby testified that
the Gonpany's hiring policy was to hire experienced workers by "word of
nout h" rat her than inexperienced workers by witten applications from
"off the street.” Yet, General Gounsel Exhibit 8F shows Respondent hired
three such i nexperienced workers during the tine Hernandez had appl i ed. o
Not only did Respondent hire "off the street” contrary to conpany policy,
but Hernandez' later witten application was not retained. 8 Previ ousl y,
this Board has indicated that availability of work when applied for is
not always a required elenent in a charge alleging a refusal to hire
under section 1153(a) or 1153(c). In Golden Valley Farming (1980) 6 ALRB
No. 8, and again in SamAndrews' Sons (1982) 8 ALRB Nb. 69 we i ndi cated

that in certain instances General (ounsel need not show that work was
avai | abl e when the discrimnatee applied or sought to apply. In both
cases, we relied upon Shawnee Industries, Inc. (1963) 140 NLRB 1451 (52
LRRM 1270)g/ as authority for such reasoning. The NLRB stated in that

case:

Uhder the (NLRA) an enpl oyer nust consider a request for
enpl oynent in a lawful, nondiscrimnatory nanner, and the
guest1 on whet her an appl i cati on has been gi ven such

consi deration does not depend on the availability of a
job at the tine an application for enpl oynent is nade.
Gonsequently, the Act is violated when an enpl oyer fails
to consider an application for enpl oynent for reasons
proscri bed by the Act, and the question of job
availability is

i General ounsel Exhibit 8F indicates that after Hernandez' "word of
nout h" application, Respondent hired Duk Hui Yi on Qctober 19, Yong Shi k
Mbon on Cctober 27, and S n Vwong Kwak on Cctober 28.

8 General (ounsel ' s subpoena duces tecumrequested production of
this application to which Respondent replied that none exi sted.

L Reversed on other grounds, 33 F.2d 221 (10th dr. 1964).
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relevant only with respect to the enpl oyer's backpay

obli gati ons.

(Adtes omtted.)
W therefore affirmthe findings and concl usi ons of the ALJ that
Her nandez was deni ed rehire because of his support of the UFW in
violation of section 1153(c) and (a) of the Act. Because General
Qounsel Exhi bit 8F denonstrates that work was avail abl e as of Cct ober
19, we need not defer that issue to conpliance but wll herein order

that Hernandez be nade whol e fromthat date.

O scharge of Jesus Q nel as

Jesus Qnelas had worked for this Ewl oyer for over six years
before this discharge. Qnelas' union activity is not denied by
Respondent, nor does Respondent deny its know edge that Q nel as
distributed union literature, buttons, and authorization cards on conpany
property in view of several supervisors and owner Andy Matsui hinsel f.
After the Lhion victory in the election, Onelas attended neetings wth
the Enpl oyer as a nenber of the Lhion's ranch coomttee.

Qnel as was discharged after he returned froman ener gency
triprelating to his nother's death in Mexico. The ALJ found the
Enpl oyer' s defense to be confused and shifting, relying now on one
personnel rule and then on another. Respondent's brief on exceptions
| ends no assistance to our attenpt to nake sense of Respondent's defense
to this charge.

It is undisputed that Onelas' nother died in Mexico and that
he | eft to attend to that matter. It is also undisputed that he called
his foreman before leaving and told himof that energency. It is al so

the testinony of Respondent's personnel director that
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such energency | eaves to Mexi co, because of travel, custonarily last two
weeks. It is agreed that Onelas reported back wthin that custonary
period; yet Respondent fired Onelas on the day he returned. Ve concl ude
the General Gounsel set forth a prima facie case that Qnel as was fired
for his Uhion support.

V¢ have examned the record and concl ude Respondent did
not present a credible legitimate reason for the di scharge and
therefore failed to rebut the General Counsel's prina facie case.
Respondent, inits brief to this Board, continues to press the argunent
that Qnelas called his foreman "who admttedly had no authority to
appr ove | eave- of -absence or vacation requests.” Yet, the personnel
nanager testified that the manner or reason for Qnel as' |eaving pl ayed
no part in his termnation.

Mich is al so nade of Qnelas' failure to contact the Enpl oyer
during his absence regarding when he would be returning. Yet, the
personnel nanager testified that she thought he woul d be returning wthin
the "standard" two-week period and was "waiting to see if he woul d
contact the conpany by the end of the second work week." Qnel as
contacted the conpany by reporting back to work, but was fired
nonet hel ess.

Athird reason proffered for the di scharge is based upon the
contention that Qnelas converted, on his own, the two-week energency
| eave into vacation | eave; vacation |leave requires prior approval. This
| ast offering by Respondent is devoid of nerit. The legitinacy of the
energency is not at issue; the prevailing two-week period is
acknow edged; the tinmely return is uncontested. Yet, inplicit inthis

defense is an assertion that O nel as m sused
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his energency | eave. To the extent Respondent questions the rmanner in
whi ch O nel as spent his energency two weeks, we find that the testinony
of Onelas, inthis regard, which was not contested by Respondent, shows
the tine was spent consistent wth the purpose of the | eave. 1o/ Ve
affirmthe ALJ's findings-and conclusions that Qnel as was
discrimnatorily discharged in violation of section 1153(c) and (a) of
the Act.

In Kyutoku Nursery, Inc. (1982) 8 ALRB Nb. 98, we stat ed:

DO scrimnation cases involving a defense found to be a pretext
differ fromdual notive discrimnation cases. Were an enpl oyer
asserts what appears to be a |l egitinate business reason for its
all eged discrimnatory personnel action but an examnation of
the evidence reveal s that the asserted jhustifi cation is a sham
the reason advanced is pretextual and the enpl oyer in fact has
no legitimate business reason for its action. A dual notive
case exi sts where the proffered busi ness reason exists al ong
wth the unlawful notive. (See Wight Line, a D vision of
Wight Line, Inc. (1980) 251 NLRB 1083 [ 105 LRRM 1169].)

In dual notive cases, this Board has adopted the test in Wight
Line. (Nshi Geenhouse (Aug. 5 1981) 7 ALRB Nb. 18.) Wight
Line requires the General Gounsel to establish a prinma facie
case that the alleged discrimnatee engaged in union activity,

or protected concerted activity, that the enpl oyer had know edge
of that activity, and that the enpl oyer took adverse action

agai nst the enpl oyee because of hi s/ her union or protected
concerted activity. Qnce General Gounsel has established a
prima faci e case, the burden of ﬁr oduction and persuasi on shifts
to the enpl oyer to denonstrate that it woul d have taken the sane
adverse action even in the absence of the protected activity.
(Royal Packing Go. (Cct. 8, 1982) 8 ALRB No. 74.)

E/Onelas testified he spent the tine burying his nother, return-

ing relatives to their towns, conpl eting the necessary paper work and
paying the bills related to the hospitalization and funeral. O the sane
day be obtained his nmother's death certificate, he boarded a bus for the
three-day trip back to Salinas and reported for work--and was fired--the
day followng his return. Al of this was within the tw-week energency
| eave peri od.

11 ALRB No. 10 8.



A Wight Line analysis is not required regarding the resolution of the
charges relating to either Pabl o Hernandez or Jesus Qnel as since we have
found, in agreenent wth the ALJ, that the otherw se legitinate reasons
advanced by the Enpl oyer regarding both discrimnatees either did not
exist or were not in fact relied upon; such a conclusion | eaves i ntact
the inference of wongful notive established by General (ounsel. (Fank

ack Mechanical Services, Inc., (1984) 271 NLRB No. 201.)

O scharge of Mguel Mral es

Charging Party excepts to the ALJ's dismssal of the
allegation that Mguel Mrales was termnated in retaliation for his
uni on support in violation of section 1153(c). Respondent contended he
was fired for taking flowers for his personal use wthout prior
per m ssi on.

The ALJ found Mral es' testinony regarding the taking of the
flowers to have been "absol utely incredible" and "clearly inprovised on
the spot." V¢ have examned the record and find the ALJ's credibility
resol uti on wel | -supported. Respondent thus rebutted the General
Qounsel 's prinma facie case of discrimnation by presenting a legitinate
busi ness reason for the discharge. General (ounsel failed to show
Respondent ' s acti on woul d not have taken place but for Mral es’ union

activity. (Wight Line, supra, 251 NLRB 1083.) W therefore affirmthe

dismssal of this charge.
GOR
Respondent, Matsui Nursery, Inc., its partners, officers,
agents, representatives, successors, and assigns, shall:

1. GCease and desi st from
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(a) Dscharging, refusing to transfer, laying off, or
ot herw se di scrimnating agai nst any enpl oyee in regard to his or her
hire or tenure of enpl oynent or any termor condition of enpl oynent, to
di scourage nenbership in, or activities on behalf of, the United Farm
VWrkers of Arerica, AFL-A Q or any other |abor organi zation.

(b) D scrimnating agai nst enpl oyees in regard to
the hire, tenure, or conditions of enploynent as a result of their
filing charges wth the Agricultural Labor Rel ations Board (Board).

(c¢) In any like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed by section 1152 of the Agricultural Labor
Rel ations Act (Act).

2. Take the followng affirmative actions which are
deened necessary to effectuate the policies of the Act:

(a) CGfer to Rafael Ponce Gonzal ez, Jesus Qnel as
and Jose Fonan immedi ate and full reinstatenent to their forner or
equi val ent positions, wthout prejudice to their seniority or other
enpl oynent rights or privil eges.

(b) Gfer to Pablo Hernandez a pernmanent position in
the rose departnment and nake whol e Hernandez from QCctober 19, 1982,
until such tine as he is offered pernmanent enpl oynent.

(c) Make whol e the four above-naned enpl oyees for all
| osses of pay and ot her economc | osses they have suffered as a result
of the discrimnation agai nst them such anounts to be conputed in
accordance wth established Board precedents, plus interest thereon,

conput ed i n accordance w th our Decision and QO der

10.
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inlLu-Ete Farns, Inc. (1982) 8 ALRB Nb. 55.

(d) Preserve and, upon request, nmake available to this
Board and its agents, for examnation, photocopying, and ot herw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Orector, of the backpay
period and the anmounts of backpay and interest due under the terns of
this Qder.

(e) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period fromSeptenber I, 1982 to Septenber 1, 1983 .

(g) Post copies of the attached Notice, in all
appropri ate | anguages, in conspicuous places on its property for 60
days, the period(s) and place(s) of posting to be determned by the
Regional Director, and exercise due care to repl ace any Notice whi ch has
been al tered, defaced, covered or renoved.

(h) Arrange for a representative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate languages, to all of its agricultural enpl oyees on conpany
tine and property at tine(s) and pl ace(s) to be determned by the

Regional Drector. Follow ng the reading, the Board agent

11.
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shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nmay have concerning the
Notice or their rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensati on to be paid by Respondent to
all nonhourly wage enpl oyees in order to conpensate themfor tine | ost at
this readi ng and duri ng the question-and-answer peri od.

(i) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply with its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.

Dated: April 3, 1985

JEROME R WALD E Menber

PATR CK W HENNLNG  Menber

12.
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MEMBER MCARTHY, dissenting in part:

| do not concur inthe najority's analysis with respect to
either the nature of Respondent’'s "word of nouth" hiring systemor the
questi on of when Hernandez nade a proper application for work.

| do not believe that Respondent's "word of nouth" system of
hiring was such that Hernandez' initial oral inquiry as to the
availability of a permanent position constituted a proper application for
work. |If that were the case, Respondent woul d have to record every such
reguest and seek out the prospective enpl oyee when work becane avail abl e.
This was not Respondent's practice. "Wrd of nouth" refers to the nanner
by whi ch prospective applicants |earn of job opportunities, not to the
nmanner by which they perfect their applications.

n the basis of the AL)' s credibility resolutions, | woul d
agree that Hernandez nade a direct, in-person application for work on

Qctober 28. | would further find that this was, given

13.
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ny under standi ng of Respondent’'s hiring system a proper application for
work. It was then incunbent upon Respondent to treat Hernandez'
application in a non-di scrimnatory fashi on.
AGven the credibility resol utions nade by the ALJ, | would
have to conclude that, as of Cctober 28, Hernandez was rejected for
per nanent enpl oynent because of his union activities. | would |eave to
the conpl i ance phase of these proceedi ngs the question of exactly when
enpl oynent becane avail abl e for purposes of backpay conputations.
Regarding all other aspects of this case, | concur in the
results reached by the nmajority.

Dated: April 3, 1985

JGN P. MCARTHY, Menber

11 AARB N 10 14.



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regi onal
Gfice, the General (ounsel of the Agricultural Labor Relations Board
(Board) issued a conpl aint which alleged that we, Matsui Nursery, Inc.,
had violated the law After a hearing at which each side had an
opportunity to present evidence, the Board found that we did violate the
| aw by laying off two enpl oyees, because they participated in activities
i n support of the Uhited FarmVWrkers of Awerica, AFL-Q O (UAY and
because they filed charges wth the ALRB, and di schargi ng one enpl oyee
and refusing to hire another because of their support for the UFW The
Board has told us to post and publish this Notice. V¢ wll do what the
Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act is a
law that gives you and all other, farmworkers in Galifornia these
rights:

To organi ze your sel ves;
To form join, or hel p unions;
To vote in a secret ballot election to deci de whether you want a
uni on to represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees and
certified by the Board,;
5. To act together wth other workers to hel p and protect one
anot her ;
6. To decide not to do any of these things.

H» whe

Because it is true that you have these rights, we promse that:

VE WLL NOT interfere wth, or restrain or coerce you in the exercise of

your right to join and engage in activities in support of the UFWor any
ot her uni on.

VEE WLL NOT discrimnate agai nst you for participating in Union
activities.

SPEA FI CALLY, the Board found that it was unl awful for us to have

di scharged JESUS CR\ELAS, refused to have rehired PABLO HERNANDE2, and
refused to have transferred JCBE ROMAN and RAFAH. PONCE GONVALEZ and to
have thereafter laid themoff.

VEE WLL NOT hereafter fire or otherw se discrimnate agai nst any
enpl oyee for joining or supporti nﬂ the UFWor any ot her union or for
filing a charge against us wth the ALRB.

VEE WLL rei nburse JESUS CR\NEHLAS, PABLO HERNANDEZ, JCBE ROMAN  and RAFAEL
PONCE GNZALEZ for all | osses of pay and other noney they have | ost
because we unl awful |y di scrimnated agai nst them

15.
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VE WLL al so of fer JESUS GRN\ELAS, JCBE ROMAN and RAFAEL PONCE
GONZALEZ their ol d jobs and VE WLL of fer PABLO HERNANDEZ a per nanent
job in the rose departnent.

Dat ed: MATSU NURSERY, |NC

By:

Representati ve Title

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 112 Boronda Road, Salinas, California,
93907. The tel ephone nunber is (408) 443-3161

This is an official Notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of California.

DO NOI' ReEMOVE CR MUTI LATE

11 ALRB NO. 10 16.



CASE SUMVARY

Mat sui Nursery, Inc. 11 AARB Nb. 10
(Jesus M Qnel as 82- CE 126- SAL,
and URW et al.

ALJ DEQ S QN

The ALJ found one worker was discrimnatorily refused rehire and anot her
discrimnatorily discharged, both for their protected union activities;
two others were discrimnatorily laid off and denied job transfers in
retaliation for their protected union activities and for filing unfair

| abor practice charges wth the Board, in violation of sections 1153(a),
(c) and (d) of the Act.

The ALJ found the General CGounsel failed to show a prina faci e case of
discrimnation regarding the |ay off of a worker. He al so dismssed an
allegation that the enpl oyer farled to give its custonary year-end bonus
to workers in retaliation for their electing to be represented by a union
for collective bargai ni ng purposes, concluding that the General Gounsel
failed to rebut the business reason defense set forth by Respondent.

BOARD DEAQ S ON

The Board affirned all of the ALJ ' s findings and concl usi ons.
Partial dissent by Menber MCarthy.

* * %

This Gase Sunmmary is furnished for infornation only and is not an
official statenent of the case, or of the ALRB

* * %
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STATEMENT F THE CASE

Joel Gonberg, Administrative Law Judge: This case was heard by
ne on nine hearing days fromMy 17 through My 27, 1983, in Salinas,
CGalifornia. The Third Arended Gonsol i dated Conpl aint (" Gonplaint™)
all eges various violations of section 1153(a), (c), and (d) of the
Agricultural Labor Relations Act ("Act") by Matsui Nursery, Inc.
("Respondent” or "Conpany"). Four charges by the Uhited Farm Vrkers of
Arrica, AFL-QO ("Whion") and one by Jesus M Qnelas, all of which were
filed wth the Board and properly served on the Respondent, provide the
basis for the allegations of the Gonplaint.

Al parties were given a full opportunity to participate in the
hearing. The Charging Parties did not nake appearances. The General
Qounsel and Respondent filed post-hearing briefs pursuant to section
20278 of the Board' s Regul ati ons.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the briefs
filed by the parties, | nake the follow ng findings of fact and
concl usi ons of |aw

. Jurisdiction

Respondent has admtted that it is an agricultural enpl oyer
w thin the neani ng of section 1140.4(c) of the Act and that the Lhion is
a labor organization wthin the neaning of section 1140.4 (f) of the
Act.
I1. The Alleged Wnfair Labor Practices

The Gonpl aint all eges that Respondent viol ated section 1153( a)
and (c) of the Act by discharging Jesus Qnelas and M guel



Moral es because of their Lhion activities. The Respondent contends t hat
it di scharged both enpl oyees for cause.

The CGonpany is also alleged to have refused to rehire Pablo
Her nandez because of his Lhion activities. The Respondent denies that
Hernandez ever applied to be rehired and maintains that, even if he did
appl y, he woul d not have been rehired because of his poor work record.

The Gonplaint further alleges that the Conpany refused to
transfer Rafael Ponce (Gnzal ez and Jose Fonan fromits nai nt enance
departnent to its rose departnent because of their Uhion activities, and
subsequently laid themoff for the sane reason. Y The Respondent asserts
that it refused to transfer the two nmen because they previously had filed
an unfair labor practice charge with the Board which it believed
contended that an earlier transfer into the rose departnment had been
discrimnatory. The Gonpany naintains that the layoffs were notivated by
busi ness considerations, and not by the Uhion activities of the
enpl oyees.

Fnally, it is alleged that the Conpany did not pay its
enpl oyees a customary year end bonus in 1982, and |imted the Qctober
1982 wage adjustnent to 5¢ per hour, in retaliation against the Lhion's
victory in a representation el ection. The Conpany contends that both

actions were based upon the financial condition

1. The General (ounsel introduced evi dence that Roman,
Gonzal ez, O nelas, and several other enpl oyees conpl ained to a Mont erey
Gounty agency about Respondent's pesticide spraying practices. It also
est abl i shed Gonpany know edge of the conplaint, at |east wth respect to
Foman. | have not found it necessary to rely on this protected
concerted activity in resolving the I1ssues raised wth respect to these
t hree enpl oyees.



of the Gonpany as well as the prevailing wage structure in the
nursery industry.

A Background

The Gonpany grows roses and chrysant henuns ("nuns") in encl osed
greenhouses at its nursery in Salinas. Andy Matsui, Respondent's
Presi dent and General Manager, founded the Conpany and continues to
direct its operations. The Gonpany's agricul tural enpl oyees work in one
of three departnent: roses, nuns, and nai ntenance. The work of each
departnent is directed by a supervisor: Junjiro (Mke) Toyokura (nuns);
B Il Thonpson (nai ntenance); and Arseni o (Archie) Micaraeg (roses).
Macar aeg succeeded Chester Sowersby as rose grower and supervi sor on
Novenber 1, 1982.

The rose departnent's work force is divided into three
crews, each of whichis led inits work by a crew|eader or forenan.y
The numcrew al so has a foreman. No simlar position exists in the
snal | er nai nt enance departnent crew

B. The Hection Canpai gns of the Lhion and the Gonpany

A representation el ecti on was conducted by the Board anong

the Gonpany' s agricul tural enpl oyees on Septenber 11, 1982. 8

2. The parties introduced a substantial anount of evidence
bearing on the supervisorial status of the forenen. | find that it is
unnecessary to determne whether or not the forenen were statutory
supervisors in order to resolve any of the issues in this case.

3. The Whion was certified as the excl usi ve bargai ni ng
representati ve of Respondent's agricultural enpl oyees on August 3, 1983,
after the conclusions of the hearing inthis natter. (See Mtsui
Nursery, Inc. (1983) 9 ALRB No. 42.) Because there was no certification
at the tine of the hearing, the General Counsel wthdrewits allegations
that the Conpany viol ated section 1153(e) of the Act wth respect to the
wage i ncrease and bonus i ssues.

-4-



Q gani zi ng anong the workers began with several neetings at the hone of
Jesus Qrnel as, an enpl oyee very active in the canpaign.il The first
organi zing activity at the ranch took place about a week before the

el ection. Enpl oyees distributed authorization cards and Lhion flyers in
the Gonpany parking | ot and | unch roomduring the Iunch break. The

enpl oyees al so conducted everal neetings in the parking lot wth a Ui on
organi zer. According to Jose Manuel Roman, one of the |eaders in the
organizing drive, all of the nal e Mexi can or Mexi can- Aneri can enpl oyees
wore Lhion buttons in the week before the el ecti on.

The Gonpany responded wth a vigorous anti-Uhi on canpai gn
whi ch consisted of the distribution of literature and the hol di ng of
three to five neetings conducted by Joe Sanchez, a | abor - ranagenent
consul tant hired by the Gonpany.

At the Gonpany' s canpai gn neetings, Sanchez, who is fluent in
Spani sh, woul d speak on its behal f. Matsui, who speaks virtually no
Spani sh, woul d attend the neetings, but spoke only to answer enpl oyee
guestions. Sanchez acted as Matsui's interpreter. There is a direct
conflict between the testinony of the General Counsel's w t nesses,
Qnelas and Porfirio Gastillo, and that of Sanchez.

Qnelas testified that Matsui warned the enpl oyees to be
careful about what they did and urged themnot to be on the side of the
Lhion. According to Qnelas, Mitsui said there would be problens if the
Lhion cane in, and threatened to take the followng actions if it did:

cl ose the Gonpany, elimnate the year-end bonus,

4. | have not relied on the inconclusive testinony of
Gonpany know edge of the neetings at Qnelas' house.
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certain parties, holiday turkeys, and reduce the nunber of hours in the
work week. @n cross-examnation, Qnelas testified that Matsui had not
threatened to elimnate the year-end bonus, but had i nstead stated that
there woul d be a pretty good bonus if the enpl oyees were wth him
Castillo, who volunteered that he had a very poor nenory, corroborated
nost of Onelas's testinony. He adhered to OQnelas’s original statenent
that Matsui had threatened to elimnate the year-end bonus. He added two
threats which Qnelas did not nention: elimnation of the previously
schedul ed Cctober rai se and of the weekly bonus.

Sanchez, who testified that he has assisted enpl oyers in nore
than 100 Board el ecti ons and once served as President of a union |ocal,
flatly denied nost of the statenents attributed to Matsui by G nel as and
Gastillo. He admtted that he spoke about other conpanies in the area
whi ch had gone out of business as a result of excessive uni on denands,
but deni ed saying that Matsui Nursery was going to close. In fact,
Sanchez stated that he nmade it clear to enpl oyees that the Conpany was
not going to close. Sanchez al so admtted telling the workers that a
Lhion contract mght result in reduced work hours for full-tine
enpl oyees, who currently work over 50 hour a week. He denied threatening
to reduce hours as a result of a Lhion victory in the el ection. Matsui
testified that he received no questions fromthe enpl oyees concerning the
Gonpany' s econom ¢ condi tion or enpl oyee benefits.

| have reviewed the canpaign literature distributed by the
Gonpany and have found no statenents which constitute a promse of

benefit or athreat. The literature is fairly predictable



anti - Uhi on pr opaganda.

| have difficulty crediting the testinony of O nelas and
CGastillo, in part because of conflicts in their testinony, and in part
because it seens unlikely that an enpl oyer woul d nake the ultinate threat
of closing his business and then nake | esser threats of elimnating
benefits. On the other hand, as | wll discuss later inrelationto
other issues, Matsui was often not a forthright wtness and displ ayed a
| ess than perfect nenory. Because resolution of the conflicts wth
respect to these pre-election statenents is not essential to the
determnation of the allegations of the Conplaint, | conclude that the
General unsel has not established that threats were nade by the Conpany
inits election canpai gn.

C The Alleged Refusal to Rehire Pabl o Her nandez

1. Facts

Hernandez was hired on Septenber 3, 1982, by Chester

Sowershy as a tenporary worker in the rose departnent. He was
recommended to Sowersby by Jose Resendez, one of the rose depart nent
forenen. The Conpany al so re-hired two other tenporary enpl oyees, Juan
Estani sl au and Sal vador Sabi no, both of whomhad originally been hired in
July, 1982, and laid off in August. The Gonpany required tenporary hel p
in the roses during the summer, the period when the plants were pruned.

During the pre-election period, Hernandez wore Uhion buttons to
work and attended several of the Lhion neetings in the parking lot. n
the day of the el ection, Micaraeg, then Sowerby's assistant, asked

Hernandez and the two other tenporary workers if



they were going to vote. Wen they indicated that they were not, he told
themto return to work. They were later informed by a Board agent that
they were eligible voters and they did cast ballots.

Hernandez testified that Resendez approached hi mabout worki ng
pernanently for the Gonpany several days before the el ection. Hernandez
replied that he was interested and Resendez said that he woul d speak to
Sower shy. Resendez deni ed di scussi ng per manent enpl oynent w th Resendez
before the election. He testified that Hernandez first asked about the
possibility of staying on wth the Conpany after he had | ost a job he had
w th a cleaning conpany. Resendez said that this conversation occurred
about three weeks after Hernandez began wor ki ng.

Her nandez, Resendez, and Sowersby al | gave different accounts
concerning Hernandez’ s inquiry. Hernandez testified that Resendez never
nentioned the natter again and never told hi mwhat Sowersby’s response,
if any, had been. Hernandez stated that he didn't inquire about the
natter again, either. Resendez testified that he asked Sowersby about
hiri ng Hernandez and that Sowersby replied that he didn't need any
peopl e. Resendez stated that he passed al ong Sowersby's response to
Hernandez. Sowersby testified that he coul dn't renenber Resendez aski ng
hi mabout hiring Hernandez but doubted that he had.

Hernandez was laid off on Cctober 4, 1982, along wth

Sabi no and Est ani sl au. 5

5. | granted Respondent's notion to dismss an allegation in
the Gonplaint that Hernandez' s |ayoff was discrimnatory in nature,
because the General CGounsel did not nake out a prina facie case. The
tenporary enpl oyees were told when they were hired that they woul d only
work for about a nonth.



Hernandez testified that he returned to the GConpany on Cct ober
28, 1982, and asked Sowersby and Macaraeg for work. They tol d Her nandez
that they were not hiring. Several mnutes |ater Sowersby saw Her nandez
wal king near his office and asked himif he would like to fill out an
application. Hernandez conpl eted an application formand handed it to
Sower sby, who said "maybe 1"11 call you." Sowersby and Macaraeg bot h
denied that this incident occurred and nai ntained that they never saw
Hernandez after he was laid off. Mrtines, the Gonpany' s custodi an of
records, testified that she searched for an enpl oynent application for
Hernandez, other than the one he filled out before being hired in
Septenber, and found none. On rebuttal, GQunersindo Qtega testified that
he saw Hernandez at the Conpany several days before Hal | oween.

Sowersby testified that he generally hired by word of nout h.
That is, he let his enpl oyees know when he woul d be needi ng addi ti onal
workers, and they sent applicants to him He woul d sonetines get
I nqui res frompeopl e who cane in "off the street”, but woul d usually only
take applications fromthemif he woul d be needi ng peopl e soon. Sower shy
woul d review these applications, but would hire only fromanong those
Wth "rose experience per se". Prior experience in roses was not a
prerequisite to hiring, but was a factor that Sowersby consi dered
favorably. Sowersby sent witten applications to the Conpany office. He
never reviewed themagai n before hiring. He woul d copy the references
listed on the formin order to check on the work experience of the
appl i cant .

Gonpany records directly contradi ct Sowersby’s testinony

concerning his hiring practices and undermne his credibility.



Three applicants, Duk Hii Yi, S n Wong Knak, and Yong Shik Mon, filed
witten applications in early Septenber, 1982, a tine when the rose
department was not hiring workers. None had previ ous nursery experience
of any kind. Al three were hired in |late CQctober, six or seven weeks
after their initial applications. According to Sowersby's testinony, he
woul d not have al |l oned these persons to fill out applications. |f they
had filled out applications, and had cone in "off the street”, they woul d
not have been consi dered for enpl oynent because of their |ack of rel evant
experience. Further, Sowersby woul d have forwarded their applications to
the office and not reviewed themagain before hiring themwell over a
nonth | ater.

Sower shy and Macaraeg al so testified about the work perfornmance
of Hernandez and the other tenporary workers. Sowersby stated that none
of the three was a good worker, but that Hernandez was the worst. He was
| azy, required constant supervision, and engaged i n horsepl ay. Sowersby
observed this bad work al nost fromthe begi nning of Hernandez' s enpl oy,
but never disciplined himor filed a witten disciplinary report, because
It wasn't worth the effort. Sowersby stated that he assigned one of his
forenen to watch over the three, and that wth constant supervision, they
perforned their work satisfactorily. He directed Macaraeg to be
responsible for their work. & the three workers, Sowersby rated Sabi no
the best, followed by Estanislau and Hernandez. He stated that he woul d
never have recalled or rehired Estanislau and Hernandez. According to
Sower sby, Estanislau and Sabino were hired by the Gonpany for the first
tine in Septenber, 1982.

Macar aeg al so criticized Hernandez's work. He was a

-10-



"terrible" enpl oyee. Wen asked to rank the three enpl oyees, Mcaraeg
rated Estani sl au above Sabi no. Mcaraeg stated that Luis Sanchez, a rose
departnent forenman, was responsi bl e for supervising the tenporary workers
along wth Resendez. Neither Resendez nor Sanchez was questi oned about
the quality of work perforned by Hernandez.

Sower shy' s sel f-serving testi nony concerning the work of
Hernandez and the other tenporary workers is riddl ed wth inconsistencies
and serves to further weaken his credibility. He stated categorically
that he was sol ely responsible for hiring in his departnent, that he
woul d never have rehired Estanislau, and that Estanislau and Sabi no had
first worked for himin Septenber 1982. (onpany records establish that
Estani slau and Sabino had in fact been originally hired in July, 1982,
and laid off in August. Wether Sowersby's testinony was a deliberate
fal sehood or a sinple error isirrelevant. If he could not renenber that
two of the three tenporary workers had been laid off and then rehired or
recall ed, he was certainly in no position to give opinions on their work,
particul arly when others were responsi ble for their direct supervision.

Macaraeg' s testinony al so | acked specificity. Furthernore, he
was still training to become the CGonpany's rose grower during the surmer
of 1982, and had no authority to hire or fire. The fact that he and
Sowersby rated the three workers differently nakes their assessnents even
less reliable, particularly considering the fact that neither Resendez
nor Sanchez was questioned about Hernandez's work perfornmance. Resendez,

who testified that he had the
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opportunity to observe Hernandez, still spoke to Sowersby about the
possibility of full-tine work for him and Sowersby said nothing to
Resendez about his |ack of conpetence.

Hernandez was a quiet, diffident wtness, who testified
consistently throughout a difficult cross-examnation. He admtted goi ng
to Resendez’ s hone a few days before his testinony to ask Resendez to be
his wtness. He also conceded that he told Resendez that he wasn't sure
why he was pursuing the rratter.gl

Based on these credibility determnations, | find that
Hernandez asked Resendez to inquire about the possibility of full-tine
enpl oynent for himand that Resendez communi cated this request to
Sowersby. | further find that Hernandez asked Sowersby for work on or

about Crtober 28, 1982, and filled out an application at that tine.

2. Analysis and Goncl usi ons

The Gonplaint alleges that the Conpany discrimnatorily
refused to rehire Hernandez as a full-ti me enpl oyee because he
participated in Lhion activities. In order to establish a prima facie
case, the General Gounsel nust establish that Hernandez engaged in Uhi on
activities, that the Gonpany had know edge of these activities, and that
its failure to rehire himwas connected to those activities. (Slas

Koopal Dairy (1983) 9 ALRB No. 2.) Hernandez's Lhion activities were

mninmal: he wore Lhion buttons to work (as did the other two tenporary

enpl oyees and virtual ly every

6. | do not equate doubts about going through
tension-filled |l egal proceedings wth doubts about the nerits of
one' s underl yi ng conpl ai nt.
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other nal e Mexi can worker) and attended Unhion neetings in the parking
lot. But there is no requirenent that an enpl oyee be "very active" in
order to establish discrimnation agai nst him

Respondent ' s know edge of Hernandez's support for the Lhion is
clear. Macaraeg spoke to Hernandez about voting on el ection day. He
later talked to Hernandez extensively in an (apparently unsuccessful)
effort to "get a statenent fromhi mconcerning the union." Hernandez
testified that the was wearing Uhion buttons during this conversation.
It woul d be nai ve to doubt that the Conpany knew that Hernandez was a
Lhi on supporter. Respondent's failure to rehire Hernandez when it hired
ot her workers w thout any nursery experience provides a causal
connection between his Uhion support and the refusal to rehire. |
therefore conclude that the General (ounsel has established a prima
faci e case.

Qhce the General Gounsel establishes that the enpl oyee' s
prot ected conduct was a substantial or notivating factor in the action
taken agai nst him the burden shifts to the Respondent to showthat it
woul d have taken the sane action even in the absence of protected
concerted activity. (NL.RB v. Transportati on Managenent Corp. (1983)
__Us _ , 103 S Q. 2469 [113 LRRM 2857].)

The Gonpany' s defense is based on its contention that Hernandez
never properly applied for rehire and that, if he had, his poor work
record woul d have resulted in his rejection. Because | have al ready
found that Hernandez tw ce applied for rehire and that the evi dence
concerning his work performance i s vague, contradictory, self-serving,

and ultimately not credible, I conclude
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that Hernandez woul d have been rehired had it not been for his support of
the Lhion. The refusal to rehire Hernandez constitutes a violation of
section 1153(a) and (c) of the Act.

D The D scharge of Jesus QO nel as

1. Facts

Qnel as worked for Respondent in its numdepartnent from

February, 1976, until his discharge in Decenber 1982. He was an active
and vi si bl e supporter of the Lhion. Qnelas distributed authorization
cards, buttons, and flyers on Gonpany property in view of several
supervisors and Matsui. After the election, Qnelas attended two
neetings wth Matsui as a nenber of the Uhion ranch conmttee. Matsui
acknowel dged O nel as' s attendance at one of these neetings, and did not
deny know edge of his Uhion activities.

nh Sunday, Novenber 28, 1982, Qnel as received a tel ephone cal |
fromrelatives in Mexico, informng himthat his nother had died. He
testified that he attenpted to phone Matsui's hone and the Conpany of fice
inorder to let the Gonpany know that he needed to take an energency
| eave of absence. Qnelas testified that there was no answer. Mt sui
testified that he was hone at the tine O nel as supposedly pl aced the
calls and that the Gonpany phone had an answering nachi ne to take calls.
Mat sui checked the answering machi ne on Sunday ni ght and found no nessage
fromQnelas. Qnelas did reach his forenan, Jose M || al obos Mendoza,
and inforned himthat he would be | eaving for Mexico. He did not tell
M|l al obos how | ong he woul d be gone, nor did MVillal obos inquire.
Villalobos told Onelas that he woul d i nformthe Conpany, but al so tol d
himto call on Mnday to be doubl e sure. Qnelas denied that M1 al obos

tol d
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himto call again on Mdvnday.

Oh Monday, Novenber 29, Ml al obos first tried to inform Matsui
about O nelas’s absence. Because Matsui does not speak Spani sh,
Villal obos was not sure if he had gotten through to himwth his nessage.
Matsui said nothing to Villal obos. However, Matsui testified that he
asked Vi || al obos how | ong O nel as woul d be gone. Ml al obos replied that
he did not know | credit Villal obos's testinony, because he woul d not
have proceeded to i nform Toyokura and Martines if it had been clear to
himthat Matsui had understood him Ml lal obos then informed Martines
and Toyokura, both of whomsaid that it was all right. Mrtines asked
how | ong QO nel as woul d be away, and Toyokura ray have.

Qnelas flewto Mexico. Hs nother's funeral took place on
Monday, Novenber 29. He spent the next few days driving rel atives back
totheir hones. The rest of his time in Mexico was devoted to taking
care of the details of obtaining a death certificate, paying for his
not her's funeral and hospital expenses, settling her estate, and pl aci ng
a tonbstone on her grave. Qnelas returned to Galifornia by bus. He
| eft Mexico on Decenber 7 and arrived in Salinas on Decenber 9. The | ong
bus trip left Qnel as exhausted, so he slept |ate on Decenber 10.

According to Martines, the subject of Qnelas's absence was
rai sed at a supervisors' neeting on Tuesday, Decenber 7. Martines was
directed to review the applications of three prospective enpl oyees and
prepare to hire one. (ne applicant was hired on Decenber 10, but the
Gonpany does not contend that he was a repl acenent for Qnelas. Mrtines

decided to send a telegramto
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Qnel as’s hone on Decenber 10. She stated that two weeks was the
standard tine for enpl oyees to take for energency | eaves to Mexico, but
she wanted to know if and when QO nel as woul d be returning. Because
tel egrans could not be sent to Qnelas's address, Mirtines sent a
nai l graminstead. Mrtinez testified that a telegramwas an effective
neans of communci ati on and provi ded good docunentation for her files.

Qnel as cane to the Conpany of fices to speak to Matsui about 30
mnutes after Martines sent the nail gram Because Matsui was busy, she
spoke to Onelas and told himto return at 4:00 p.m She testified that
she asked Qnelas if he had received the telegram He denied that she
ever nentioned sending hima tel egram

Wen Qnel as returned, he again spoke to Martines. He clains
that she told himthat he was fired for not contacting the Conpany about
his absence. Mrtines told himthat talking to M| al obos was
insufficient. Qnelas then asked Matsui if he could return to work.
Matsui told himit was too |ate.

Martines told a quite different story. She testified that
Qnelas did not return to the office until alnost 5:00 p.m At first
they di scussed funerals and nortuary procedures. Then Martines asked why
he had taken so long to return. Qnelas told her that he had been
visiting wth rel ati ves and had assuned he coul d take sone vacati on.
Martines checked Qnelas’'s file and determned that he did have
sufficient accrued vacation to cover the period of his absence. Mrtines
rel ated Qnel as’s expl anation to Mitsui, who was shocked that Qnel as had
assuned that he coul d extend his energency | eave to take vacation. He

told Martines that he was
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firing Qnel as.

Qnelas denied telling Martines that he had decided to take
vacation time. He asserted that the subject of vacation did not arise
until his final checks were bei ng prepared.

Martines testified that Qnelas suggested a deal: if the
Gonpany did not contest his claimfor Wenpl oynent |nsurance, then he
would not file a charge wth the Board. Qnel as deni ed naki ng any such
suggestion. Martines remnded Onelas to disregard the tel egramhe woul d
be receiving. Qnelas stated that Martines never nentioned a tel egram

Qnel as received the nailgramon Saturday. He reported for
work on Monday. Several hours |ater Toyokura took himto Martines’s
office. She testified that he had a sheepish grin on his face when she
remnded himthat he knewthat the mail gramwas to be di sregarded

The Enpl oynent Devel opnent Departnent denied Qnelas's claim
for Uhenpl oynent | nsurance. The denial was uphel d on appeal by an
Admni strative Law Judge of the Unenpl oynent |nsurance Appeal s Board, who
found that O nelas had stayed in Mexico | onger than necessary. The ALJ
found that this misconduct was a valid ground for Qnel as's di scharge.
Qnelas was not represented by an attorney at the hearing and put on no
evidence in support of his claimthat he had been di scharged as a result
of his Uhion activities.

Both the General Gounsel and Respondent put on evi dence of the
Gonpany' s past practice with respect to the granting of |eaves. The
General ounsel ' s evi dence denonstrates that energency | eave requests

for up to three weeks were routinely granted and that the
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enpl oyee, upon his return, was not questioned about how he spent his
tine. e enpl oyee, Javier Solorio, left the Conpany on an ener gency
| eave, stated no return date, cane back three nonths later, and was
rehired. The Conpany's attenpt to distinguish this case fromthat of
Qnelas, on the ground that it treated Sol ori o’s absence as a quit, is
strained. The CGonpany concedes that it had work avail abl e when Q nel as
returned on Decenber 10. Adol pho Sanchez | eft the Gonpany for personal
reasons, wthout giving any notice. Hs brother, Luis Sanchez, sinply
i nforned Sowersby that he had quit. O his return, Adol pho was rehired
W thout questions, even though the Conpany Handbook requires two weeks
prior notice when an enpl oyee intends to quit.

Respondent ' s evi dence consi sted of several enpl oyees who were
di scharged when they left the Conpany after their requests for non-
ener gency | eave had been denied. Here, the Gonpany concedes that it
woul d have granted QO nel as's request for energency | eave. Matsui al so
testified that he refused to reinstate a worker to whomhe had granted a
30-day | eave w thout asking any questions about the reasons for the
reguest, when he returned after the expiration of the 30-day period.

No evi dence was submtted concerning any enpl oyee who returned from
an energency |leave to Mexico in less than two weeks. Nor did the Gonpany
ever guestion returning enpl oyees about how they had spent their tine
while on leave. Mrtines freely testified that two weeks was the
standard tine for such | eaves.

2. Analysis and Goncl usi ons

The General (ounsel has set out a prina facie case of
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discrimnation against Qnelas. He was an unusual ly active Uhi on nenber,
whose activities were visible to the Gonpany. The fact that he was
di scharged on returning froma valid energency | eave, after being
questioned about his actions during that | eave, establishes a connection
between his support for the Uhion and his di scharge.

Respondent ' s position wth respect to its reasons for discharging
Q nel as has never been conpletely, clear. Inits response to his claim
for Uhenpl oynent | nsurance, Martines stated that Qnelas was fired for
"failure to contact the conpany during the period 11/29/82 until 12/10/82

" Perhaps because there is no evidence that any enpl oyee on | eave
was required to contact the Gonpany during his absence, Martines and
Matsui naintained at the hearing that it was Qnel as's nisconduct in
assumng that he coul d use vacation tinme that was the real basis for his
discharge. | do not credit this testinony. HFrst, Martines was an
experi enced personnel nmanager, famliar wth Uhenpl oynent | nsurance
procedures. Qnelas’s alleged msconduct woul d certainly be a stronger
ground for discharging himthan a failure to contact the Gonpany while in
Mexico to attend his nother's funeral. Yet, Martines did not even
attenpt to explain why she only cited his failure to contact in her
response to the Uhenpl oynent Insurance claim Interestingly, the
Gonpany' s Handbook sinply states that: "If you take the vacation w thout
final approval, you will not be eligible for any vacation pay." There is
no suggestion here that unauthorized vacation will result in discharge.

CGertain conflicts between the testinony of Martines and

Mat sui al so cast doubt on the nondi scrimnatory nature of the
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discharge. Frst, Matsui testified that he asked M1 al obos how | ong
Qnel as woul d be gone. M Ilalobos credibly testified that Mitsui said
nothing to him Second, Martines testified that she sent the mailgramto
Q nel as because it woul d provi de good docunentation for her files. No
enpl oyee had ever been sent a tel egramby the Gonpany before. This
testinony suggests that the Conpany was preparing to di scharge Qnel as
for failure to contact it or return wthin tw weeks, but that he
returned too early. Martines's testinony that she asked Qnelas if he had
already received the nailgramand then remnded hi mthat he woul d be
receiving it that evening is inherently incredible. Wile it would be
perfectly natural for her to nention the nailgramto Qnelas, this
testinony is sinply too pat, because Martines clearly knew the difference
between a tel egramand a nmai |l gramand understood that a mail gramis not
delivered until the day after it is sent.

Matines's attenpt to tie together the failure to contact aspect
of Onelas's discharge wth the vacation i ssue was unconvi ncing. She
testified that Qnelas's error was in failing to contact the Gonpany
once he was no longer in Mexico on an energency. But her statenent on
the Uhenpl oynent | nsurance formmnakes no reference to such subtleties.
Apparently, Qnelas shoul d have tel ephoned the Gonpany and asked if he
could stay on a few extra days on vacation stat us.

n balance, | find that Qnelas did not tell Mrtines that he
had decided to take vacation tine. The basic thrust of Respondent's
argunent wth respect to Qnelas is that he is devious, clever, and

untrustworthy. It would be i ncongruous for such a nan
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to hand his enpl oyer a pretext to fire him especially when he had never
net Martines before. But, even if Qnelas did nention vacation pay, |
would still find that he was di scharged because of his Lhion activities.
It is certainly not a cultural practice unique to Mexicans for a son to
visit wth his relatives for several days after the death of his nother.
The Gonpany, wth its past practice of routinely allowng two weeks for
funeral |eave wthout questions, nust have understood this. None of the
Respondent ' s argunents contests the fact that it never questi oned
enpl oyees about their activities when they went to Mexico to attend a
funeral, in essence, the Respondent is arguing that QO nel as was
discharged for failing totell MIlalobos, nonents after learning of his
nother's death, that he woul d probably be gone for about two weeks. It
does not nake this argunent directly, because its past practice
establishes that it inplicitly granted such | eave requests for at | east
two weeks. The evidence is abundantly clear that Respondent treated
Qnelas differently fromall its other enpl oyees who had | eft on
ener gency | eaves.

| concl ude that the Respondent woul d not have di scharged
Qnelas if he had not engaged in Lhion activities, and that in firing him
it violated section 1153(a) and (c) of the Act.

E The DO scharge of Mguel Mrales

1. Facts

Mbral es began working for Respondent in 1981, in the
nai nt enance departnent. In early 1982, he was transferred to the rose
departnent. Mrales distributed buttons and flyers in the parking | ot

and lunch roomduring the representation el ection
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canpaign. He testified that Macaraeg and Matsui observed t hese
activities.

h Sunday, January 30, 1983, Mral es was assigned to transport
cut roses fromthe greenhouses to the refrigeration area. Mral es drove
an electric cart to transport the flowers.

At about 1:00 p.m, shortly before quitting tine, Mrales
entered the refrigeration area on foot and, using the jacket of a co-
worker to protect himfromthorns, renoved sone roses froma bucket of
water. He then took the flowers and the jacket to the | unchroomand | aid
themon the table. He stated that he intended to ask perm ssion of
foreman A fredo Medrano before taking the flowers hone. He then returned
to his cart, picked up one nore | oad of flowers, and took themto the
refrigerator. n his way fromthe greenhouse to the refrigerator,

Moral es | ooked for Medrano and was unable to find him Mral es deci ded
toreturn to the lunchroomand take the flowers back to the refrigerator.
Wien Moral es entered the | unch room he encountered Yong Shi k Mbon who
angrily dermanded to know why Mral es had gotten his jacket wet. Mrales
apol ogi zed to Mon and returned the flowers to the refrigerator.

Mbon testified that he could not find his jacket at quitting
tine. He looked in the lunch roomand saw a pile of jackets on top of
the oke nachine, but did not see his. Wen further searching was
unsuccessful , he returned to the | unch roomand pul | ed down the jackets.
Hs jacket had been covered by another. A bunch of roses was w apped
inside the jackets. Mon was angry because his jacket was soaki ng wet.
He waited in the lunch roomto see who woul d cone for the roses. Wen

Mbral es ent er ed,
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Mbon, who speaks little English, asked hi mwhy he had gotten his jacket
wet. Mrales said: "I don't care, | don't care," and nade threatening
gestures to Mon. Mrales took the flowers and wal ked out of the |unch
room

Mrales's account of his taking of the flowers is absol utely
incredible. Hs testinony was clearly inprovised on the spot. For
exanpl e, Morales, |like other rose workers, routinely used gloves to
handl e roses. Mrales testified that he used a jacket because he had
left his gloves in the lunch room He stated that on ot her occasions
when he took flowers hone wth permssion he used gloves to carry them
Qearly, Mrales used the tw jackets to conceal the flowers. He could
not explai n why he took themw thout first getting permssion from
Medrano when, on other occasions, he obtai ned permssion first.

Moral es's actions were conpl etely at odds with his supposed intention of
seeki ng perm ssion before taking the flowers.

There was consi derabl e testinony taken concerni ng the GConpany' s
policy wth respect to the taking of flowers by enpl oyees. There is no
evi dence that enpl oyees were ever permtted to take flowers fromthe
refrigeration area w thout obtaining permssion fromthe Conpany.
Mrales admtted that he needed perm ssion before taking the flowers.

Mral es did not work on Monday, January 31. He testified that
he inforned his foreman, Luis Sanchez, at about 6:30 a.m that he needed
to take his sister to the doctor. Sanchez, who testified that he never

arrived at work that early, denied that Mrales called him
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Mbon attenpted to i nform Sanchez about the incident early on
Mnday norning. He first referred to the man who wet his jacket as
"Ruben, " and accused Ruben MIla. Mon then stated that it was not
Ruben. Because only Mral es was absent, Sanchez assuned that Mon was
referring to Mrales and told himto wait until the next day. Sanchez
stated that this exchange took place at 7:10 a. m Wen asked how he knew
that Moral es woul d be absent the entire day, Sanchez replied that Mral es
was never 10 mnutes late. Mcaraeg testified that Mral es had been | ate
to work three tines in the previous few weeks. Sanchez stated that
Moral es had not been late for a long tine. | conclude that Mrales did
i nform Sanchez that he woul d be absent. There is no other reason for
Sanchez' s assurance at 7:10 a.m that Mral es would not be at work that
day.

n Tuesday, February 1, 1983, Mon and Mral es had anot her
confrontation. Mwon then informed Macaraeg that Mral es had gotten his
jacket wet. Mrales was called to Macaraeg’s office to give an
explanation. He admtted getting the jacket wet and tol d Macaraeg he

had used it to get flowers fromthe refrigeration area.Z/

7. Macaraeg testified that Mbon had said nothi ng to hi mabout
flowers and that he first |earned that Mral es had taken the roses when
norales told him Mrales stated that Macaraeg rai sed the issue of the
roses first. Mon's declaration indicates that he tol d Macaraeg about
the roses. | do not find that this evidence detracts from Macaraeg's
credibility. He had no notive to testify that he first |earned about the
roses fromMrales if it was not true. A nore |ikely explanation is that
Macar aeg coul d not understand Mbon, even wth the aid of a Korean
interpreter. Macaraeg testified that Mon was very excited and hard to
follow He was also excited and difficult to understand, even through an
interpreter, in his testinony at the hearing.
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Macaraeg told Morales that he was being fired for taking the flowers.
Moral es protested that everybody took fl ovxers.gl Macaraeg replied that
he knew not hing about that. The General (ounsel presented no evi dence
establ i shing that enpl oyees took flowers fromthe refrigeration area

w t hout perm ssi on.

A though Mrales testified that he tol d Macaraeg that he
intended to ask Medrano for permission, | do not credit this testinony.
He woul d not have bothered to wap the flowers in tw jackets if he had
really intended to ask permssion. In addition, Mrales's testinony
about searching for, and being unable to find, Medrano was particul arly
unconvi nci ng.

Macaraeg referred to Mrral es's actions both as "theft" and
"attenpted theft". Exactly why he used the word "attenpted' is not
clear. But Macaraeg credibly denied that Mrales told himhe had
returned the flowers to the refrigerator.

2. Analysis and Goncl usi ons

Moral es distributed Lhion literature in Micaraeg's
presence. | wll assune that the General (ounsel has nmade out a
prina faci e case.
The Gonpany has denonstrated that it woul d have taken

disciplinary action agai nst Mrales even if he had not engaged in

8. A first, Mrales testified that Macaraeg di scharged him
w thout giving hi many opportunity to explai n what had happened. n
cross-examnation, he admtted that he told Macaraeg that the taking of
flowers was not a good reason to fire himand that he had intended to
ask Medrano for permission. Interestingly, Mrales did not testify that
he tol d I\/acaraeg that he returned the flowers to the refrigerati on area.
The record establishes that Micaraeg did, in fact, give Mrales an
opportunity to explain his actions and to protest his di scharge.
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Lhion activities. He conceal ed roses and took themfromthe
refrigeration area wthout permssion. The fact of conceal nent al one
establ i shes that Mral es knew that he was acting agai nst GConpany rul es.
Roses are particul arly val uabl e before Valentine's Day. Mrales's
adm ssi on was sufficient cause for Macaraeg to take action agai nst him
No ot her enpl oyee has been caught taking flowers w t hout
permssion, so there is no basis for conparing the puni shnent neted out
to Mrales against that inposed on others in simlar circunstances.
Macaraeg testified that he did not sinply suspend Mral es because of
previous problens. He stated that he did not have a good work
relationship wth Mrales. The General CGounsel failed to rebut this
testinmony. | conclude that the Conpany woul d have di scharged Mral es
even if he had not engaged in Lhion activities. Paragraph 10 of the
Gonpl ai nt shal | be di sm ssed.

F. The Failure to Transfer and the Subsequent Lay-(fs of
Jose Foman and Raf ael Ponce (onzal ez

1. Facts

Ronan and Gonzal ez bot h began wor ki ng for Respondent in the

nai nt enance departnent in 1981. Both were active in the Uhion
organi zational effort and were observed by Conpany supervi sors,
i ncluding Matsui, while distributing Lhion literature. Roman was a
particul arly vocal Uhion adherent, who chal |l enged Matsui w th pro-Uhion
statenents at the pre-el ection neetings conducted by the Gonpany.

The Gonpany transferred Ronan and Gonzal ez to work tenporarily
In the rose departnent several tines in 1982 and 1983, when there was

insufficient work in nai ntenance or extra hel p was
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needed in the roses. Neither Foman nor Gonzal ez voi ced any conpl ai nts
about these transfers, with the exception of one that occurred several
weeks after the representation el ection. They felt that they were bei ng
I solated fromother workers in the rose departnent. In addition, Ronan
was upset about being assigned to spraying pesticides, a duty for which
he had not been trained. On Novenber 9, 1982, the Wnhion filed an unfair
| abor practice charge on their behalf wth the Board. The charge al | eged
that :

S nce on or about Septenber 14, 1982, the conpany, through its

agents, has discrimnated with respect to the enpl oynent of two

of its enpl oyees, in assigning one enpl oyee to performduties not

previously perforned by him and in isolating hi mand anot her

enpl oyee to work apart fromthe rest of the crewuntil

approxi mat el y Novenber 5, 1982, inretaliation for their

participation in protected, concerted, union-organi zi hg

activities and to prevent themfromcontinuing to engage in said

activities.

Mat sui admtted that he knew the charge referred to Ronan and
Gonzal ez, even though it did not nane them He denied the specific
allegations in the charge, but admtted that Ronan and Gonzal ez were
assi gned to weedi ng and cl eani ng work, because they were not experienced
enough to performthe other tasks in the rose departnent.

I n Decenber, 1982, |1 Thonpson, the nai ntenance depart nent
supervi sor, told Ronan and Gonzal ez that Matsui had stated that they were
to be laid off in anonth or so because of a lack of work in the
departnent. A though Matsui and Martines denied that any deci sion
concerning the particular workers to be laid off had been nade in
Decenber, | credit Ronan' s testinony because Thonpson, who continues to
be the nai nt enance departnent supervisor, was not called as a w tness by

Respondent .
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In Janaury 1983, Ronman and Gonzal ez were once agai n transferred
to the rose departnent. They neither conplained to the Gonpany nor filed
a charge wth the Board as a result of this transfer. Gnzal ez returned
to the nmai ntenance departnent in February. Roman, who had | eft for
Mexi co on an energency | eave, was assigned to work in nmai nt enance when he
returned i n March.

h March 18, 1983, Thonpson inforned the two nen that they
woul d work only two or three days per week for the next nonth and then
woul d be laid off. Ronman and Gonzzal ez spoke to Martines that afternoon.
Ronan testified that he asked Martines why they had not been transferred
to the rose departnent. Martines replied that they had been needed to
work in nai ntenance. Mrtines confirned that Roman and Gnzal ez cane to
talk to her about their reduction in hours and i npendi ng | ayoffs, but
stated that she couldn't renenber if Roman had protested the failure to
transfer themto the rose departnment. | credit Roman's testinony.

h April 15, 1983, Roman and Gonzal ez were laid off. Gonzal ez
was recalled for a week to work in the packing shed. The Conpany has not
hired any workers in the rose, num or nai ntenance departnents since
their |ayoff.

Mat sui confirned that the Conpany knew, as early as Decenber
that it would need to |ay off sone workers in nai ntenance because of a
| ack of work. Beginning in Janaury, 1983, Matsui started gi ving Roman
and Gnzal ez nake-work assignnents to fill out their days. Meanwhile,
the Gonpany hired several enpl oyees in the numand rose departnents in

February, 1983. None had previ ous experience in nursery work.
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Matsui testified that he did not transfer Roman and Gonzal ez to
work in the rose departent because they had filed a charge agai nst him
protesting their earlier transfer. Mrtines and Matsui stated that
Ladi slau Pineda, the Board agent who investigated the charge, told them
that the basis for their conplaint included being transferred back and
forth. P neda testified credibly that he explained to both Martines and
Matsui that the charge related to al |l egations of isolation fromother
wor kers, assignment to sprayi ng work, and assignnent to cl eaning and
weedi ng work. PFineda stated that he was not even aware that the two nen
had been transferred fromone departnent to anot her.

As aresult of the charge and the subsequent di scussion wth
P neda, Matsui testified that he was afraid to transfer Ronan and
Gonzal ez because of the likelihood that he woul d recei ve anot her charge
Mat sui even feared asking the nen if they wanted to be transferred. |If
the nen nowtold himthat they woul d agree to work in other departnents,
Mat sui woul d consider themif a vacancy arose.

The Gonpany sel ected Ronan and Gonzal ez for |ay-of fs because
they were the least skilled of the five enpl oyees in the mai nt enance
departnment. Matsui testified vaguely about the |ack of skills possessed
by Roman and Gonzalez. At first, he stated that they had no experience
in plunbing, wring, vehicle naintenance, and wel ding. Later, Mtsu
admtted that they had experience in all these areas, wth the possibl e
exception of welding. Again, Thonpson, who was in the best position to
evaluate the relative skills of the workers in his departnent was not
called as a wtness. Nb testinony was introduced about the skills or

experi ence of the
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three workers who were not laid off. Further, | find, contrary to
Matsui's testinony, that Ronan and Gonzal ez had been sel ected to be laid

of f in Decenber, |ong before Matsui supposedly discussed the nmatter wth

Thonpson.

2. Analysis and Goncl usi ons

Roman and Gonzal ez were strong Uhi on supporters whose
activities on the Lhion's behal f were well known to Matsui. In his

testinony, Matsui evinced a strong dislike of Ronan as the kind of
enpl oyee who conpl ai ned too nuch. | conclude that the General Gounsel
has established a strong prina facie case that the Gonpany refused to
transfer Ronan and Gonzal ez and later laid themoff because of their
protected concerted activities.

Wth respect to the refusal to transfer allegation,
Respondent's only defense is that Matsui reasonably believed that Roman
and Gonzal ez had previously filed an unfair |abor practice charge with
the Board protesting such a transfer. | do not credit Matsui's testinony
that he believed the charge was based upon the transfer of the nmen to the
rose departnent. They had been transferred out of the nai ntenance
departnment nmany tines, both before and after filing the charge, w thout
conplaint. The charge itself nentions nothing about transfers. | credit
P neda' s account of his discussions wth Martines and Matsui, in which he
expl ai ned the charge was based upon al |l egati ons other than transfer.
Fnally, Matsui nust surely have known that he was far nore likely to be
the object of an unfair |abor practice charge for |aying off enpl oyees
than for transferrring them Yet, he showed no hesitation about |aying

the nen off. Hs statenment that he was afraid even to ask
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the nen about transferring themis sinply inconprehensible. 1 conclude
that Respondent discrimnatorily refused to transfer Roman and Gonzal ez
to the rose departnent on a pernanent basis after Decenber, 1982, because
of their protected, concerted activities, in violation of section 1153(a)
and (c) of the Act.

The Gonpany' s defense to the charge that it
discrimnatorily laid off Roman and Gonzalez is that they were the
| east skilled and experienced enpl oyees in the nai nt enance depart nent .
The Gonpany rarely laid off enpl oyees and had no fixed practices in such
situations. It had the right to sel ect enpl oyees for |ay-off based upon
their skills and experience. But, Mitsui's testinmony concerni ng Ronan
and Gnzal ez’ s skills was perfunctory and vague. He made no attenpt to
conpare their skills wth the enpl oyees not laid off. BEven though Matsu
testified that Thonpson was |argely responsi bl e for sel ecti ng Ronan and
Gonzal ez, contrary to Ronan's credited testinony, the Gonpany di d not
call Thonpson as a witness. | therefore conclude that Respondent has not
established that it would have laid off Gonzal ez and Ronman had t hey not
engaged in protected concerted activities, and that their |ayoffs
viol ated section 1153(a) and (c) of the Act.

Because Matsui testified that he based hi s deci si ons concerni ng
Gonzal ez and Ronan, at least in part, on the fact that they had filed an
unfair |abor practice charge wth the Board, | conclude that the
Respondent di scri mnated agai nst themfor invoki ng Board processes, in

violation of section 1153(d) of the Act.
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G The Wge Adjustnent of Qctober 1982
1. Facts

Uhtil 1982, the Gonpany al ways adj usted enpl oyee wages on
January 1. In Decenber, 1981, Matsui posted a notice announcing that, in
1982, adjustnents woul d be nmade in January and Gctober, while, in
succeedi ng years, adjustnents would conme in April and Qctober.
The parties stipul ated that the Conpany’s basi ¢ hourly wage

rates were adjusted as fol | ows:

January 1977: $3.15
January 1978: $3.35
January 1979: $3.55
January 1980: $4. 20
January 1981: $4. 40
January 1982: $4. 60
Qct ober, 1982: $4. 65

Aside fromQnel as' s uncorroborated testinony, upon which the
General ounsel does not rely, that Matsui prom sed he woul d i ncrease
wages by 20¢ in Cctober, 1982, there is no evidence that the Conpany
specified in advance what the anount of the Gctober adjustnent woul d be.
h ctober 11, Matsui posted a notice informng the enpl oyees that the
Qct ober increase would be [imted to 5¢ per hour, as the result of
"extrenel y unfavorabl e economc conditions, including the business of our
Gonpany. "

Qnelas and Gastillo testified that they and ot her nenbers of
the ranch coomttee net wth Matsui earlier in Qctober to find out why no

i ncrease had been reflected in their first Cctober
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paychecks. Matsui told themthat he was not going to give thema raise
or year end bonus and remnded themthat he had said there woul d be
financial problens if the Lhion cane in. Mtsui denied that he had any
neeting wth the ranch coomttee in Gctober and further denied that he
had any such di scussion wth any workers.

Mat sui expl ai ned that he based hi s deci sions on the size of
wage i ncreases on what his conpetitors were paying. He stated that he
| ooked at the Sunnyside Nursery coll ective bargai ning agreenent wth the
Lhi on and contacted sone nursery owlers in the area to find out what the
prevailing rates were. He determned that the Gonpany was payi ng 20%to
30%nore than its conpetitors. Matsui then decided to give his enpl oyees
a nomnal 5¢ per hour raise since he had promsed that there woul d be an
adj ust nent .

2. Analysis and Goncl usi ons

The General Gounsel argues that the Gonpany deviated from

Its past practice inlimting the Cctober, 1982, wage increase to 5¢ per
hour. Respondent points out that the total anount of raises granted to
enpl oyees in 1982 was 25¢ per hour, nore than in any year except 1981,
when, according to Matsui, farmworker wages increased narkedly.

| conclude that the General Gounsel has not established that
the Gonpany has violated the Act. Even asumng that a prina faci e case
has been made out through the alleged statenents of Matsui that, as a
result of the Lhion victory, there woul d be no wage increase i n Gt ober,
the General (ounsel has failed to denonstrate that there woul d have been
a larger increase in the absence of the Uhion activities of the work

force. No evidence was
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submtted to counter Matsui's basic claimthat the Gonpany' s wages were
very conpetitive. No credible evidence denonstrates that the Conpany
promsed to adjust wages by a definite amount. Nor do | accept the
General ounsel ' s argunent that Respondent gave conflicting reasons for
limting the wage increase. The witten announcenent to workers, which
cited bad economc conditions, is not necessarily inconsistent wth
Matsui's testinony that he relied principally on what his conpetitors
were paying. The prevailing wage rate in an industry is clearly rel at ed
to the economc conditions affecting other conpanies, as well as his own.
Even if | were to conclude that the Unhion activities of the Conpany's
workers played a part in Matsui's decision to limt the wage increase, |
woul d have no basi s whatever to determne what the rai se woul d have been
absent those activities, because the General Gounsel failed to intorduce
any evi dence on prevailing wage rates in the nursery industry. | shall
recommend that Paragraph 8 of the Gonpl aint be dismssed, insofar as it
relates to this allegation.

H The l%%répany' s Decision Not to Anard a Year-End Bonus
in

1. Facts

The Enpl oyee Handbook states that the Conpany w Il nake
"Service Anards" to its enpl oyees based on the Gonpany’'s profit for the
year. These awards, which are generally paid to enpl oyees on Decenber
24, are known as a year-end bonus. The Conpany paid a year-end bonus in
every year except 1978 and 1982. 1In 1982, in the sane notice informng
enpl oyees that the Gctober wage adjustment would be limted to 5£ per
hour, the CGonpany announced that it woul d be unabl e to pay a year-end

bonus. It cited the sane unfavorabl e
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econom c conditions as the basis for this decision.

In 1978, the Gonpany changed its policy on conpensating
enpl oyees for work in weeks when there was a holiday. A group of
enpl oyees, including Onelas, went to Matsui's house the day before
Menorial Day to protest this change. O Menorial Day, nost enpl oyees,
i ncl udi ng those in the mai ntenance departnent did not report to work.
M ke Toyokura told Javier Solorio, one of the enpl oyees who di d work,
that those who didn't report woul d not get a year-end bonus. Toyokura
did not deny naking this statenent.

MVat sui adanantly, although incorrectly, maintained that the
di scussi on concer ni ng conpensati on duri ng weeks when there was a hol i day
occurred in 1977, rather than 1978. The Board found, in Mitsui Nursery,
Inc. (1979) 5 ALRB Nb. 60, that these events occurred in 1978. Mt sui

also testified that none of the mai ntenance departnent enpl oyees refused
to work on Menorial Day. Again, the prior Board decision establishes
that none of the nai ntenance workers report ed.

Qnelas testified about two conversations later in 1978, in
whi ch Matsui stated that the workers woul d recei ve no bonus because they
didn't want to work. Matsui al so cited heavy expenses. Matsui denied
naki ng these statenents.

No enpl oyee recei ved a year-end bonus in 1978. Again, in 1982,
no enpl oyee, including supervisors and Matsui, was given a bonus.

Matsui testified that his decision, nade in md-Ctober, not to
grant a year-end bonus in 1982, was based solely on his projections of

the Gonpany's profit for the year. The Gonpany's
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records denonstrate that its profit was only $1,000 for the year. In
1978, the profit was $56,000. In 1977 and 1981 profits exceeded
$100, 000, while in 1980, the profit was nearly $100, 000.
I n Decenber, 1982, the Conpany's | oss amounted to over

$200, 000, far nmore than the loss in any other nonth, and enough to have
nade the difference between a substantial profit and a slimone. Because
the Gonpany uses a cash base accounting system it could, as the General
Gounsel suggests it did, nanipulate its expense figures by pre-paying for
certain itens or building up its inventories. |In particular, the General
Qounsel points to higher interest paynents, utility costs, and fertilizer
expenses. Matsui testified credibly that he took out some new | oans in
1982 at high interest rates. He also testified that utility costs have
i ncreased narkedly recently, sonething which any utility custoner can
verify.

The Gonpany obvi ously did not knowwhat its final profit (or
| oss) for 1982 would be in Gctober. Mtsui testified that he relied
heavily on his production records whi ch showed that total sales for the
year were runni ng behind those in 1981. A the end of Septenber, total
sal es were down about $150, 000 conpared to the sane period in 1981.
Total expenses for the first nine nonths of 1982 were runni ng nearly
$500, 000 ahead of expenses during the sane period in 1981. By exanining
these figures, Matsui reasonably concluded that he woul d not nake much of
aprofit in 1982,

2. Analysis and Goncl usi ons

Because the (onpany deviated fromits past practice in not
granting a year-end bonus in 1982, the burden shifts to Respondent to

denonstrate that its deci sion was based on econonic
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rather than discrimnatory factors. The Gonpany has established that its
expenses were substantial ly higher through Septenber, 1982 than they were
inthe first nine nonths of 1981. These expenses were incurred before
the Gonpany coul d have had any reason to nani pul ate themin contenpl ation
of a defense to an unfair |abor practice charge. The Conpany's
production records al so showthat total sales were down in the first nine
nont hs of 1982 fromthe same period in 1981. | give these figures nuch
nore wei ght than the actual profit for the year, which the Gonpany did
not learn until February, 1983.

| conclude that, regardl ess of its anti-Uhion notiviation, the
Gonpany woul d not have granted a year-end bonus to its enpl oyees in 1982,
even if they had not engaged in Lhion activities, because of its
financial condition. | shall recommend that Paragraph 8 of the Conpl ai nt
be di sm ssed.

THE REMEDY

Havi ng found that Respondent di scharged one enpl oyee and
refused to rehire another for engaging in protected Lhion activities, in
viol ation of section 1153(a) and (c) of the Act, and that it refused to
transfer and subsequently laid off two enpl oyees for engagi ng i n
protected Lhion activities and for filing an unfair |abor practice charge
wth the Board, in violation of Section 1153(a), (c) and (d) or the Act,
| shall recommend that it cease and desist fromlike violations and take
certain affirnati ve actions designed to effectuate the policies of the
Act. Specifically, | recoomend that Respondent be ordered to offer the
four enpl oyees reinstatenent to their forner jobs wthout |oss of

seniority, and to
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nake themwhol e for any | oss of pay or other economc | osses they have
suffered as a result of Respondent’'s unfair |abor practi ces.

Uoon the basis of the entire record, the findings of fact and
conclusions of law, and pursuant to section 1160.3 of the Act, | hereby
I ssue the foll ow ng recommended:

R

Respondent, Matsui Nursery, Inc., its partners, officers,
agents, representatives, successors, and assigns, shall

1. Gease and desist from

a. Dscharging, refusing to transfer, refusing to
rehire, laying off, or otherw se discrimnating agai nst any enpl oyee in
regard to his or her hire or tenure of enpl oynent or any termor
condi tion of enpl oynent to di scourage nmenbership in, or activities on
behal f of, the Lhited FarmVWrkers of Anerica, AFL-A Q or any ot her
| abor organi zati on.

b. DO scrimnating agai nst enpl oyees in regard to their
hire, tenure, or conditions of enploynent as a result of their filing
charges wth the Board.

c. Inanylike or related nanner interferng wth,
restrai ning, or coercing any agricul tural enpl oyee(s) in the exercise of
the rights guaranteed themby section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act;

a. Imedi ately offer to Rafael Ponce Gonzal ez, Pabl o
Hernandez, Jesus Qnel as, and Jose Roman full reinstatenent to their
fornmer jobs or equival ent enpl oynent, wthout prejudice to their

seniority or other rights or privileges.
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b. Mke whol e the four above-named enpl oyees for any | oss
of pay and any other economc | osses they have suffered as a result of
the discrimnatory action agai nst them reinbursenent to be nmade
according to the formula stated inJ &L Farns (1980) 6 ALRB No. 43, plus
interest in accordance wth Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55.

c. Preserve and, upon request, nake available to this
Board and its agents, for examnation, photocopying, and ot herw se
copying al |l payroll records, social security paynent records, tine cards,
personnel records and reports, and all other ecords rel evant and
necessary to a determnation, by the Regional Drector, of the |ength of
t he back pay periods and the anounts of back pay and interest due under
the terns of this Oder.

d. Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes
set forth hereinafter.

e. Mil copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the
period fromSeptenber 1, 1982, until the date on which the said Notice is
nai | ed.

f. Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous pl aces on its prem ses,
the period(s) and place(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any copy or copies of the

Noti ce which nay be al tered, defaced, covered, or
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r enoved.

g. Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on Gonpany ti ne and
property at tine(s) and pl ace(s) to be determned by the Regi onal
Drector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent to answer
any questions the enpl oyees may have concerning the Notice and/or their
rights under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly wage
enpl oyees in order to reinburse themfor tine lost at this readi ng and
during the question-and-answer peri od.

h. Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has
taken to conply wth its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.

DATED Otober 21, 1983

3000 Yenben,

JOEL GOVBERG
Adm ni strative Law Judge
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas office, the
General (ounsel of the Agricultural Labor Relations Board (Boa_rd? | ssued
a conpl aint which alleged that we, Matsui Nursery, Inc., had viol ated
the law After a hearing at which each side had an opportunity to
present evidence, the Board found that we did violate the | aw by

di schar gi ng one enpl oyee, refusing to hire another, and | aying off two
enpl oyees, because they participated in activities in support of the
Lhited FarmVWrkers of Anverica, AHL-AQ The Board has told us to post
gnd publish this Notice. V¢ wll do what the Board has ordered us to

0.

V¢ also want to tell you that the Agricultural Labor Relations Act is a
Iawht hat gives you and all other farmworkers in Californi a these
rights:

To organi ze your sel ves;
To form join, or hel p unions;
To vote in a secret ballot el ection to decide whether you want a
union to represent you;
To bargain w th your enpl oyer about your wages and wor ki ng
condi t1ons through a uni on chosen by a majority of the enpl oyees and
certified by the Board;
5. To act together wth other workers to hel p and protect one
anot her; and
6. To decide not to do any of these things.

> whE

Because it is true that you have these rights, we promse that:

VEWLL NOT interfere with, or restrain or coerce you in the exercise of
yoHr right tojoin and engage in activities in support of the UFWor any
ot her uni on.

VE WLL NOT discrimnate agai nst you for participating in Uhion
activities or for filing charges wth the Board.

SPEQ H CALLY, the Board found that it was unlawful for us to di scharge
JESUS CRN\ELAS, refuse to rehire PABLO HERNANDEZ, and refuse to transfer
JCBE ROVAN and RAFAHL PONCE GOMZALEZ and later lay themoff.

VEE WLL NOT hereafter fire or otherw se discrimnate agai nst any
enpl oyee for joining or supporti nﬁ the UFWor any other union or for
filing a charge against us wth the Board.

VE WLL rei nburse JESUS CRNEHLAS, PABLO HERNANDEZ, JCBE ROMAN and RAFAEL
PONCE QONZALEZ for all | osses of pay and ot her noney they have | ost
because we unlawful ly discrimnated against them Ve wll also offer
themtheir old jobs back.



DATED. MATSU NURSERY, |NC

(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 112 Boronda Road, Salinas, CGalifornia
93907. The tel ephone nunber is (408) 443-3161

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the Sate of California.

DO NOI REMOVE R MUTT LATE
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