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DEQ S ON AND (RDER
Onh May 21, 1983, Administrative Law Judge (ALJ)

Ann Fagan d nger issued her attached Decision in this proceedi ng. Thereafter,
Respondent tinely filed exceptions to the ALJ's Decision and a brief in
support thereof, and General CGounsel tinely filed an answering brief to the
excepti ons.

Pursuant to the provisions of Labor Code section 1146, the
Agricul tural Labor Relations Board (Board) has del egated its authority in this
natter to a three-nenber panel. The Board has considered the record and the
attached Decision in light of the exceptions and briefs and has decided to
affirmthe rulings, findings, and concl usions of the ALJ.

RER

By authority of Labor Gode section 1160.3, the

Agricultural Labor Relations Board hereby orders that Respondent Mrdi

Gas MishroomFarns, its officers, agents, successors, and assigns, shall:



1. GCease and desi st from

(a) D scharging or otherw se discrimnating agai nst
any agricultural enployee inregard to hire or tenure of enpl oynent or any
termor condition of enpl oynent because he or she has engaged in concerted
activity protected by section 1152 of the Agricultural Labor Rel ations Act
(Act), or otherwse utilized his or her rights under the Act.

(b) In any like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) dfer to Manuel Herrera, Haul Perez, Mguel A anis,
Roberto Alanis, and Alejandro Garcia imnmediate and full reinstatenent to their
forner 'or substantially equival ent positions, wthout prejudice to their
seniority or other rights or privil eges.

(b) Make whol e the discrimnatees naned above for all | osses
of pay and other economc | osses they have suffered as a result of the
di scrimnati on agai nst them such anmounts to be conputed in accordance wth
establ i shed Board precedents, plus interest thereon conputed i n accordance
wth our decisionin Lu-Ete Farns Inc. (1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nmake available to
this Board and its agents, for examnation, photocopying, and otherw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary to

a determnation, by the Regional Drector,

10 ALRB Nb. 8 2.



of the backpay period and the anount of backpay due under the terns of this
Q der.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropriate languages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enployees enployed by Respondent at any tine
during Novenber and Decenber 1982.

(f) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days, the
tine(s) and place(s) of posting to be determned by the Regional DO rector, and
exerci se due care to replace any Notice which has been al tered, defaced,
covered or renoved.

(g) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Drector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice or their rights under the Act. The Regional O rector
shal | determine a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees in order to conpensate themfor tine lost at this
readi ng and during the question-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin

10 ALRB Nb. 8 3.



30 days after the date of issuance of this Oder, of the steps Respondent has
taken to conply therewth, and continue to report periodically thereafter, at
the Regional Director's request, until full conpliance is achieved.

Dated: February 14, 1984

JEROME R WALD E Menber

JARE CARR LLQ  Menber

PATR CK W HENNLNG  Menber

10 AARB Nb. 8 4.



NOT CE TO AGR QLTURAL EMPLOYEES

Muinual Herrera, Raul Perez, Mguel Alanis, Roberto Alanis, and A ej andro
Garcia filed charges that Mardi Gas Mishroom Farns broke the law by firing
themon Novenber 4, 1982. _ _ _ _

The Agricultural Labor Relations Board decided it was against the | aw for
us to fire the five workers. _ _

~VEE WLL pay Manuel Herrera, Raul Perez, Mguel Aanis, Roberto Alanis, and
A ejandro Garcia for all |osses of wages and other noney they | ost because
they were fired wongly. _ _ _ _

CFROMNOVON we wil not fire workers for tal king about job problens wth
us in a group, or otherw se discrimnate agai nst any worker for di scussing
grievances in a concerted fashion. _ _

g Thée Board told us to put up this Notice. Ve wll do what the Board
or der ed.

V¢ also want to tell you that California | aw says you have certain rights,
and all farmworker in Galifornia have these rights:

1. To organi ze yoursel ves;
2. To act together to help each other and to protect other workers;
3. To formunions, to join unions, or to hel p unions;
4. To vote in a secret ballot election to decide whether you want a
uni on to represent you; _
5. To bargain wth your enpl oyer about your wages and wor ki ng
condi tions through a union chosen by a najority of the enpl oyees and
certified by the Board, _
6. To decide not to do any of these things.
Because you have these rights, we promse that:
VE WLL NOT try to keep you fromacting together with other workers to
hel p and protect one another; we wll not interfere wth, restrain, or coerce
you in the exercise of your right to act together. _ _
~THE FACTS. The five workers filed charges in the Salinas office of the
Agricul tural Labor Relations Board. The General Counsel |ooked into the
charges and i ssued a conplaint. The Board held a hearing in Vétsonville where
the workers and the conpany put on w tnesses. The Board deci ded that we broke
the Agricultural Labor Relations Act b%/ firing five of our workers because
they came together and said we laid off soneone in the wong order, out of
seniority.

Dat ed: MARD (RAS MUSHROOM FARVB

By:

Representati ve Title

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 112 Boronda Road, Salinas, Galifornia 93907. The

t el ephone nunber is (408) 443-3161.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI' REMOVE R MUTT LATE
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DEQ S ON
Satenent of the Case
ANN FAGAN @ NER Admini strative Law Judge: This case was heard before ne
in Vtsonville, Galifornia on March 2, 1983. The novi ng papers consist of the
General ounsel ''s conpl aint issued by the Salinas Regional Drector on January

26, 1983, alleging unfair



| abor practices ("UPs") in violation of section 1153(a) of the
Agricultural Labor Relations Act ("the Act") by Mardi G as Mishroom Far ns
("Respondent") and the Answer of Respondent dated January 28, 1983. The
WP conpl aints are based on the charge by the five Charging Parties filed
on Novenber 5, 19b2, that Respondent discrimnatorily laid off or

di scharged the five for their protected concerted activities, and al so
refused to return personal property.

Al parties have been duly served.

At the pre-heariny conference on March 2, 19b3, the parties stipul ated
that the five discrimnatees were all agricultural enpl oyees wthin the
neani ng of the Act (RT I :1),3/ and that Mke Posey, Leonandis Perez and
Syl vestre Varya had all been supervisors wthin the neaning of the Act and
agents of Respondent acting on its behalf at the tinme of the incident (RT
[1:1). Respondent and General (ounsel ("QC') also stipul ated that
settlenent efforts had failed (RT I1:25), that the five discrimnatees had
stopped wor ki ng for Respondent on Novenber 4, 1982, that all five had been
offered reinstatenent later, and that four of the five had been reinstated

by Decenber 8, 1983, the fifth choosing not to return (RT I1:3).

Al parties were given full opportunity to participate in the hearing.
April 1, 1983, both parties submtted posthearing briefs.
1. References to the Reporter's Transcript wll be abbreviated "RT,"

giving the volume and page. A though the Reporter's Transcript for the

actual hearing is not nunbered, it wll be referred to as RT Ill since
the two pre-hearing vol unes are nunbered | and I1.

0)



Background Facts

In Gctober 1981 Respondent, Mardi G as Mushroom Farns began operating a
snal | nmushroom harvesting conpany in Vétsonville, of which Mke Posey becane
the owner and general nanager, and his w fe, Jean Posey, becane the secretary
and bookkeeper (RT Il11: 98,99,83). The Poseys |live on the Gonpany' s property
in a house | ocated right behind the packi ng shed.

Respondent produces nushroons for fresh market sal e. Mishroons are grown
i ndoors in hothouses, propagated in beds arranged in tiers up the walls of the
houses (RT I11:6). A bed, once ready for picking, is picked every day and
renmai ns productive for about a nonth (RT 111:8). The nushroom houses are kept
dark and the pickers nust work wth a small light (RT 111:6). The nushroom
pi ckers cut the nushroons with a short knife and pl ace the cut nushroons in
pl asti c baskets according to the size and grade of the nushroons (RT I11:117).
The pl actic baskets are thensel ves placed in a picking rack (RT I11:117) that
the pickers carry wth themas they pick beds. After the nushroons are picked
they are prepared for narket in the packi ng shed, adjacent to the nushroom
houses.

At the tine of the incident that gave rise to the conplaint, Novenber 4,
1982, Respondent enpl oyed approxi nately twenty-five workers (RT I11:8). O
these, 14 to 15 were nushroomcutters (RT 111:107). Anong the cutters were
the five discrimnatees: Manual Herrera, Mguel Alanis, Roberto Alanis, and
Raul Perez, and Alejandro Garcia. The forenan of the cutting crew was

Syl vestre



Vargas (RT 111:10). Mguel A anis and Manuel Herrera testified w thout
contradiction that they were long-tine residents of Vétsonville (7 to 12
years); that they lived wth their famlies (RT I111:5,64); that they had
been pi cki ng nushroons for several years (RT I11:5, 65), and had been
wor ki ng for Respondent since 1981 or earlier in 1982 (RT 111:5, 64).
Herrara testified that his wfe al so worked for Respondent, and conti nued
to do so after Herrara was termnated (RT 111:79).

Wtnesses for General Gounsel and Respondent agreed that Respondent was
coomtted to followng a sinple seniority systemon layoffs and hiring (RT
[11:101, 1WB); that all jobs in agriculture were scarce in Novenber (RT
[11:40), and that work was much sought after (RT Il1: 106,107, 125), even to the
poi nt of unenpl oyed workers payi ng an agent of Respondent for jobs (RT
[11:101-103, 105), so that nore workers were hired than the Respondent needed,
necessitating layoffs (RT 111:107). Wtnesses for both sides al so agreed t hat
di scrimnatees had applied for unenpl oynent conpensation after allegi ng that
they had been fired (RT I11:41); that Mke Posey had been interviewed by phone
nore than once by Enpl oynent Devel opnent Departnent ("EDD') concerning their
clains (RT Il11:46, 122-123); that EDD had awarded conpensation for the | ayoffs
(RT 111:41, General Gounsel's Exhibits (QX) 2 and 3), and that Respondent had
not appeal ed fromthese decisions (RT |11:124).

At the hearing on March 2, 1983, the only factual issues in dispute
were whether, after a concerted action, that is, conversation wth Mke
Posey, the five had been fired by Respondent or had quit voluntarily;

and whether two of the five



owned t he pi cki ng baskets or racks they had been using while
wor ki ng for Respondent .
Layof fs

Inthe fall of 1982, Respondent found it necessary to lay off sone of the
pickers (RT 111:13). Posey testified that this probl emarose because Raul
Perez (who becane one of the discrimnatees) "was selling jobs to pickers" (RT
[11:102), and, as a result, Posey had too many; he wanted 11; he had 14 or 15
(RT 111:107). Perez was quoted as sayi ng he accepted noney for jobs but had
not solicited it. He pleaded wth Posey to give himback a job because "he
had sone pretty heavy financial burdens"” (RT I11: 107), and Posey agreed.

In md-Cctober Posey called a neeting of the workers in his office (RT
[11:13), where he assured themthat any | ayoffs would be in order of sinple
seni ority: whoever was hired first was the highest on the seniority list; the
last hired would be first fired (RT 111:101). At that neeting Posey laid of f
two pickers according to seniority (RT I111:13, 53).

Producti on sl ondowns necessitated other |ayoffs. About two weeks | ater,
on Novenber 3, 1982, a third picker, Jesus Alvarado, was also laid off (RT
[11:14, 108). A varado advised the rest of the pickers of his |ayoff,
cl aimng he shoul d not have been the one laid off. They agreed that Gabi no
Serrano was next on the seniority list, not Alvarado (RT I11:57, 67, 81).

Wien Al varado returned hone that evening, he told his neighbor, M guel
A anis, about his layoff, since Mguel had not worked that day. M guel

suggested to Alvarado that "he be present



the next day so that we could try to do sonething for himi (RT
111 15).
Goncerted Activity and Resul t

Wien Alvarado reported to work the next norning, Novenber 4, 1982, just
before 6 a.m, he and the rest of the pickers congregated i n the packi ng shed
(RT 111:15). A the hour for work to begin, the five discrimnatees
appr oached t he picking forenan, Sylvestre Vargas, to ask about A varado's
| ayof f, while the renai ning workers went into the nushroomhouses and started
work (RT 111:17). The five workers asked Vargas why A varado had been laid
of f when Posey had assured themthat all layoffs would be in seniority order
(RT 111: 17). Vargas responded that it was a decision Posey had nade, not he
(RT 111:17, 69). The workers then asked to speak wth Posey, and Vargas
called Posey (RT I'l1:17, 69, 109) who did not nornally arrive at work at that
hour (RT 111:70, 82).

Posey arrived at the packing shed wthin three to six mnutes (RT I11:18,
@); he was wearing jogging pants and a jacket (RT I111:69) and was visibly
angry according to both General Counsel's w tnesses (RT I11:69).

Respondent mai ntains that at the end of this incident, the five
discrimnatees had quit; General Gounsel maintains they had been fired because
of their concerted protected activity.

According to Posey, the conversation between Posey and Herrera proceeded
as follows, wth Herrera interpreting for both sides, and the four workers who
spoke only Spani sh occasional |y stopping to tal k anong thensel ves and wth

Herrera, who then transl ated their deci sions:



Manuel said that he . . . and the other pickers who were there, felt that
there was a problemw th the order in which sone of the pickers had been | aid
off and that . . . that particular group was not going to pick until that
probl emwas settled. (RT I'l1:109-110)

| told himthat | would not be able to verify the seniority list at that
tine, since Jean [Posey, secretary and bookkeeper] wasn't in the office yet,
that it was a natter that we coul d discuss either at lunch or at break tine or
after work as we had wth those matters in the past, but that for the tine
being | needed themto yet in and start picking.

[Manuel ] interpreted what | said to the other pickers in that group, the
four individuals . . . [Then] [t]hey had sone conversati on anmong thensel ves in
Spani sh. (RT I'11:110)

[ Manuel ] indicated that the pickers weren't happy wth that and that there
was either one or two of those guys that had been laid off there and wanted to
go . . . back to work that day and that they needed an i rmedi ate deci sion .

| told themthat an i medi ate, right there on the spot examnation of the
records woul d not be possible because ny wfe gets the kids off to school
. inthe early norning and that it was sonething I didn't think | wanted to
di scuss any further and that they shoul d get their racks and start picking.

| told themthat we had a | ot of nushroons and that it was
inperative that we take care of this matter at another tine and get in and get
them pi cked so we coul d get themcold and shiopped [sic] that day. . . . They
had sone conversation anong t hensel ves and Manny transl ated that back to ne.
(RT 111:111)

Manny said that the pickers were not satisfied wth that sol uti on and t hat
they weren't going to pick until the natter was resol ved.



| told themthat was their decision, that | wouldn't pursue it any
further, but that | was going to call back the workers who were laid off, |
think a day or two before themand nave themcone in and pi ck the nushroons.

They had sone nore conversation anong thensel ves, . . . out in the packing
room and at that point, | went back into the office and | started to pick out
sone of the enpl oynent jackets for phone nunbers, and then Manny cane in the
office by hinself and said that if they were fired, they wanted their checks.

| told themthat they weren't fired, and again expressed to themthat I'd
really prefer to have themgo back to work, but if they didn't want to go back
to work and that they wanted their checks, that | woul d have them prepared for
themas soon as soneone cane in the office. (RT I11:112)

MR SLVER QDd Minuel say anything back to that?

THEWTNESS. A No, | don't believe so. (RT I11:113)

This version of the incident is very simlar to the version to which
General Gounsel 's two witnesses testified. Mnuel Herrera testified in
Spani sh, except when he repeated what Posey had said, at which point he
reverted to English. According to Herrera, in the packing shed, Posey said to
the five discrimnatees:

"Listen you guys, I'mtired of this bullshit. | don't want to argue wth
you no nore. M decisions are ny decisions, and that's about it. You want to
go back to work, go ahead. If you don't, |eave whatever you got in your hands
and beat it." (RT 111:70)



After Posey left the shed, the five renained there for two mnutes to
decide what to do (RT I11:33). Then Herrera went to Posey's office, where,
according to Posey, he was already pul | i ng enpl oynent files for tel ephone
nunbers to call replacements (RT I11:112). A that point, according to
Herrera, Posey shout ed:

"That's it. No nmore. @ fuck up the streets. It's too |ate. Cone and
pi ck up your checks about ten o' clock inthe norning and that's it. | don't
want to see you here around the conpany no nore." (RT |11:78-79)

Mguel Aanis, who testified he knewlittle English, said that he did
under stand what Posey said at this point, in English: "lIt's too | ate.
Everybody get out of here.” (RT I11:35)

At the conclusion of the hearing, the nmajor issue in dispute was whet her
the five Charging Parties had been fired for their concerted activity or
whet her they had voluntarily quit because of it. A mnor issue was whet her
Respondent had wongful |y retai ned personal property brought to work by two of
the five Charging Parties, or whether the disputed pi cki ng baskets bel onged to
Respondent .

. THE ALLEGED UNFAI R LABCR PRACTI CE GF D SCHARA NG FOR PROTECTED

QONCERTED ACTIM TY

In order to establish that an enpl oyer has viol ated section 1153(a) of the
Act by dischargi ng enpl oyees, General (ounsel nust prove by a preponderance of
the evidence that the enpl oyer knew about protected concerted activity engaged

in by the



enpl oyees, and discharged themfor that activity. Lawence Scarrone (1981) 7

ALRB No. 13; lhited Qedit Bureau of Anerica (1979) 242 NLRB 138 [101 LRRM
Md

1277], enf'd (4th dr. 1981) 643 F.2d 1017 [106 LRRM 2751],/ Areri ca Machi nery

Gonpany (1978) 238 NLRB 537 [99 LRRM 1290]; Super Valu Stores, Super Valu

Xeni a DO vision (1978) 236 NLRB 1581 [99 LRRVI 1028] .

In the instant case, the enpl oyer knew about the concerted activity of the
Charging Parties because he participated in it immedi ately preceding the
layoff or quit. The situation was the opposite of that in Matsui Nursery,

Inc., 5 ALRB No. 60 (1979), in which the respondent had no know edge of such

activity at the tine it nade the decision to discharge the worker, and in S

Kurarnura, Inc., 3 ALRB No. 49 (1977), where it was necessary to prove that

the enpl oyer had such know edge. Here Respondent's witness testified

unanbi guousl y that the five discrimnatees would not have | eft his enpl oynent
but for their concerted activity in protesting a condition of enploynent at
the start of a working day (RT 111:110-13). The causal nexus between the
concerted action and the firing is clear and immedi ate, unlike, e.g., the
situation in Resetar Farns, 3 ALRB No. 18 (1977).

In the instant case, the concerted activity was a group protest about
violation of seniority inalayoff. Seniority is an issue concerning the
terns and conditions of enpl oynent; conplaints or group protests about
violations of seniority rules constitute protected concerted activity. Jack
Brothers & MBurney, Inc. (1980) 6 ALRB No. 12; Spinoza, Inc. (1972) 199

-10-



N_LRB 525 [81 LRRV 1290] .

Those enpl oyees participating in the concerted activity need only have
bel i eved they had a grievance for the concerted activity to be protected. The
correctness of the workers' belief is irrelevant and wll not transform
otherw se protected activity into unprotected activity. Asthe Board stated in

Venus Ranches (1982) 8 ALRB Nb. 60 at p. 4. "Even if the enpl oyees' concerted

protest . . . was based on an erroneously held belief, the protected nature of
their conduct woul d not be affected. (The Marlin Frearns . (1956) 115 NLRB
1834 [39 LRRM 1111]; ., Bettcher Manufacturing Gorp. (1948) 76 NLRB 526 [ 21

LRRM 1222] . "2

In fact, Respondent’'s records confirmthat Serrano was not laid off;
A varado was. Serrano continued to work during the days A varado was | ai d
off. (Seetine card for Gabino Serrano, Respondent's Exhibit (RX) 4, tinecard
for Jesus A varado, RXD5)

2. General Qounsel nakes a conpel ling argunent that the
Charing Parties were actually correct in their belief that A varado had
been |aid off out of seniority order. Respondent's w tness, M chael
Posey, testified that:
| sort of personally felt that the guy had paid for a job. He nust have
wanted to work pretty bad, and 1 had a difficult tine laying himoff after
he had paid for a job in the first place, and yet if | followed the
seniority list tothe T, it wuld be necessary to lay himoff. (RT
[11:125-127; there is no p. 126).

-11-



Wien a worker cones to the aid of another worker involved in a dispute
wth a supervisor that arises out of the enpl oynent relationship, this act

constitutes protected concerted activity. Gannini & Del Chiaro ., 6 ALRB

Nb. 38 (1980). In dannini, the protest concerned a supervisor's abusive
treatnent of a co-enployee. The fact that the protesting enpl oyee engaged in
a short, heated argunment wth the supervisor was held not to justify the

enpl oyee' s di scharge, since concerted activity loses its mantl e of protection
only in flagrant cases in which the msconduct is so violent or of such a
serious nature as to render the enpl oyee unfit for further service. In
Jannini, as in the instant case, the activity renai ned peaceful and

pr ot ect ed.

In Yananoto Farns, 7 ALRB No. 5 (1981), the Board found that the enpl oyer

viol ated section 1153(a) by di scharging an enpl oyee because of his
participation in a concerted protest agai nst the di scharge of another worker,
sonmewhat simlar to the situation in the instant case, although in Yananot o
Farns, the enpl oyee went further and threatened to get additional workers to
join the protest.

Wen enpl oyees refuse to work as a nmanifestation of their concern over
wages, this constitutes a protected concerted activity. Any enpl oyer action
that tends to interfere wth or restrai n such concerted activity is a

violation of section 1153(a) of the Act. Qunarra M neyards, Inc., 7 ALRB No.

7 (1981). An enployer violates section 1153(a) by di schargi ng enpl oyees

because they engage in a protected concerted work

-12-



stoppage and protest over wage rates. |In Lawence Scarrone (1981) 7 ALRB No.

13, the Board found a viol ati on based on the timng and abruptness of the
di scharge, the enployer's statenent of intent, and the unconvincing reasons it
offered to explain the di scharges.

In the instant case, Posey, as agent of Respondent, clearly stated his
intent as to the five discrimnatees who took the initiative intrying to
di scuss a grievance wth himin a concerted nanner: They nust choose between
continuing to work for Respondent and continuing to press for settlenent of
the grievance further and keep their jobs. In fact, after a very few mnutes
of discussion, he was on his way to the office to call other workers to
repl ace them (RT 111:111-12). However, Respondent naintains that it did not
di scharge the Charging Parties; they quit voluntarilly.

Burden of Proof and Basis for Decision

The General (ounsel has the burden of proving an unfair |abor practice
charge by a preponderance of the evidence. Lab. Gode, section 1160. 3,
Mont ebel | 0 Rose . v. ALRB (1981) 119 Gal. App. 3d 1, 20 n.11.

In this case, the decision on this issue nust be based on the testinony
and deneanor of two w tnesses each for the GQC and Respondent, on the weight to
be given to the evidence, on established or admtted facts, inherent
probabilities, and the reasonabl e inferences to be drawn fromthe record as a
whole. H Rancho Market, 235 NLRB 468, 470 (1978).

-13-



Gonflict in Testinony

There is remarkably little conflict in the testinony of General
Gounsel ' s and Respondent' s w t nesses concerning the events that occurred,
and even the words spoken. There is a direct conflict as to the neaning of
t he wor ds.

After describing the incident on Novenber 4, 1982, includi ng

the conversations, Posey testified on direct exam nati on:

VWre they fired?
No. (RT 111:113)

Q Wiose choice was it to get the [last pay] checks?
A It was their choice.

Q DOd you want themto conti nue wor ki ng?

A Yes.

Q ould they have continued wor ki ng?

A Yes.

Q

A

Dscrimnatees Alanis and Herrera testified that they tried to pick up
thei r bel ongi ngs and their checks because they understood they had been fired
(RT 111:37,38,46). Aanis cane to this conclusion on the basis of his
observations of Posey's tenper (RT 111:32,33), Herrera s translations of
Posey' s statenents, and his own understandi ng of Posey's short statenent:
"It's too late. Everybody get out of here." (RT 111:35,37). Herrera cane to
this conclusion on the basis of his understanding of Posey's statenents, which
he translated for the others (RT 111:79).

The five discrimnatees filed a conplaint for unlawful discharge
wth the ALRB the next day, and for unenpl oynent conpensation soon

after.
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In the face of conflicting and contradictory interpretations of events on
the key issue of discharge or voluntary quitting, this hearing was devoid of
the kind of flanboyant crossexamnation that sonetiiTies raises the enotional
| evel of the wtnesses to a point simlar to that present during the disputed
conversation, |eading wtnesses to act and talk as they probably did at that
tine, forgetting the fact that they are testifying in a legal proceeding. For
crossexamnation to becone an engine that | eads to the discovery of truth,
rigorous probing is often necessary. Lawyers undertake this kind of hard-
driving crossexamnation in courtroomtrials, civil or crimnal, when the
stakes are high and the parties wll probably have no further dealings wth
each other after the verdict.

Such may not be the case in an ALRB hearing between General Gounsel and
Respondent ' s counsel , who nay appear on opposite sides of the table nany tines
each year for nany years. And in a case such as this, where the Chargi ng
Parties have al ready been returned to their jobs with Respondent, it rmay be
argued that it is particularly inappropriate to crossexamne sharply because
it mght frustrate the underlying purpose of the Act, which is to bring | abor
peace to the agricultural fields of Galifornia. (CGalif. Agricultural Labor
Rel ations Act section 1)

In any event, the fact-finder is left wth conflicting versions of the
i nci dent, which necessitate a consideration of deneanor and the other factors

listed supra.
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Deneanor

Not es nmade during the hearing concerning GCs wtness Mguel A anis
indicate that he was "believable." He spoke at sone |length, and often
spontaneously, as if not hol di ng anything back. Hs testinony was based, in
| arge part, on translations by Herrera of statenents by Posey. It is clear
that he drew his concl usi ons about Posey's statenents not only fromthe
translations, but also fromhis observations -- that Posey was talking in a
loud voice (RT I11:32), that Posey was visibly angry (RT 111:32) --- and his
ow |imted understandi ng of the key statenent by Posey.

General unsel 's wtness Manuel Herrera spoke easily as a wtness. Hs
deneanor indicated that he knew he was relied on as a translator both by the
Respondent (RT 111:110, 120) and by his fell ow pickers (RT 111:77,80), which
gave hi mconsi derabl e authority in any conversation in which he parti ci pat ed.
Hs testinony in English in answer to questions asked in English and not
translated into Spanish (RT I11:70,71,73,74,79) indicated considerabl e coomand
of the English | anguage. 3

3. Inits posthearing brief, Respondent |abels Manuel Herrera an
"untrustworthy interpreter” (p. 4). However, the testinony of
ResE_ondent' s wtness indicates that Posey accepted Herrera as interpreter
of his remarks in English to the workers (RT 111:110,120), and there is
no indication that he sought to briny in soneone else to I nterpret,
al t hough he knows very little Spanish (RT I11:120).

The probl emconcerning Herrera' s transl ati on occurred when one of
Respondent' s agents, Leo Perez, disagreed wth the way Herrera was
translating. There is no evidence in the record as to the substance of
the disagreenent, as to Perez proficiency in either |anguage, or as to who
was correct. In anY event, this alleged error concerned a transl ation
from Spani sh to English, not Herrera's ability to conprehend English or to
translate fromEnglish to Spani sh.
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M chael Posey's deneanor on the stand was that of soneone who was
accustoned to being in command of a situation and coul d handl e a confrontation
w th his enpl oyees when he called themto his office to di scuss expected
| ayoffs (as he did in Gctober, 1982) (TR 111:100), but coul d not brook

chall enges to his authority:

| told them. . . it was something | didn't think | wanted to di scuss any
further and that they shoul d get their racks and start picking. (TR
[11:111)

| told themthat was their decision, that | wouldn't pursue it any
further, but that | was going to call back the workers who were laid ,off,
. and have themcone in and pick the nushroons. (RT I11:112)

During nost of his testinony, Posey testified fornally and deliberately,
wth his arns folded, occasionally using a | awer's phrase ("to the best of ny
recollection. . ." (RT111:108)). He was cautious: he did not recall exactly
when Respondent conpany was organi zed (RT 111:99), who called hi mfromthe
packi ng shed to cone speak wth the workers (RT 111:109), whose | ayoff the
workers were protesting, or when he laid the workers off (RT I111:107). Near
the end of his testinony, he began to relax and said, in answer to a question
about how he knew t he ownershi p of the racks:

| just know because they're all ny racks. | purchased them thirteen of
them at one tine. (RT II1:115)

Jean Posey testified for Respondent very briefly in an efficient

nanner. Her testinony was not contested.
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Wight To Be Gven to the Bvidence

The EDO forns nade avail abl e by Respondent fromits files (TR 111:123),
in response to GC s subpoena, were admtted after testinony by both sides
that both the discrimnatees and Respondent's agent had been intervi ened by
EDD nore than once before its decision was made (RT I11:43,123) and that
Respondent had not appeal ed fromthe EDD decision (RT I11:124), which was
based on discrimnatees' having been fired rather than having quit. (GCs
Exhibits 2 and 3)

In a case in which the ECD decision is critical to the decision of the
ALRB, it way becone necessary to determine the weight to be given to an EDD
deci si on as docurented by an ED form® In the instant case, little weight
was given to the ELD decision. The forns were cunul ative evidence that the
di scrimnatees thought they had been di scharged and that they needed i ncone
f rom unenpl oynent conpensation at a tine when few jobs were available in

the area, although other credible evidence was offered on both points.

4. in support of the admssibility of the EDD decision for the truth of the
finding that Respondent had di scharged the Charging Parties, GCreferred
to Wstern Publishing Go., Inc. (1982) 263 NLRB 145 [111 LRRM 1537];
guesne Hectric and Manufact uri ng Gonpany, 212 NLRB, [87 LRRM 1457],
NLRB v. Duquesne Hectric and Manufacturi ng Qo. (3d dr. 1975) 518
F 2d 701 [ 89 LFéH\/I 2681], granting enforcenent of the NLRF order.
I n opposition to adm ssi bi | ity of the ECD forns, Respondent cited Bol sa
Drai nage, Inc., 101 LRRM 1372 (1979) and Justak Bros., 106 LRRM 1301 (1981).
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Estaolished or Admtted Facts

There is no question that the five workers engaged in concerted activity -
- nmeeting together wth the enpl oyer to discuss a grievance concerning a term
or condition of enploynent, nanely, a layoff that did not follow seniority.
There is no question that this activity is protected under the Act as an
aspect of the right to sel f-organization, and to engage i n concerted

activities for mutual aid or protection. (Section 1153)

| nherent Probablities

In Abatti Farns, Inc. v. Agricultural Labor Relations Bd., 107 Cal. App.

3d 317, 327, the Qourt of Appeal discussed the effect of an enployer's
statenents to its enpl oyees, holding that:

The test is the effect of the speech in context (Labor Board v. Mirginia
Power (o. (1941) 314 US 469 [86 L.E. 348, 62 S . 344]). The Whited
Sates Suprene Gourt restated the test in NLNRB v. dssel Packing (., supra,
395 US 575, 617 to 618 [23 L.E. 2d 547, 580]: "Any assessnent of the
preci se scope of enpl oyer expression, of course, nust be made in the context
of its labor relations setting. Thus, as enployer's rights cannot outwei gh
the equal rights of the enpl oyees to associate freely, as those rights are
enbodi ed in section 7 and protected by section 8(a)(l) and the proviso to
section 8(c). Any any bal ancing of those rights nust take into account the
econom ¢ dependence of the enpl oyees on their enpl oyers, and the necessary
tendency of the forner, because of that relationship, to pick up intended
inplications of the latter that mght be nore readily di smssed by a nore
disinterested ear. "

Wiile the issue in Abatti Farns and d ssel Packi ng was enpl oyer comment s

concerni ng | abor unions and their organizing efforts, the

-19-



shrewd observation about the ways enpl oyees "pi ck up i nt ended
i nplications" of their enpl oyer is apposite here.
Againin NNRBv. Hlton Mbile Hnes, 387 F.2d 7,9 (1967), the Eghth

Arcuit Gourt of Appeal s decided that "Wether Hlton's [the enpl oyer' s]
statenents constituted an unl awful di schage depends on whet her they woul d
reasonabl y | ead the enpl oyees to bel i eve they had been di scharged [citations
omtted]" In NNRBv. Qlnfort, Inc., 365 F. 2d 867, 874, the Bghth Qrcuit

had hel d: "The fact that Respondent’'s enpl oyees recei ved no forrmal notice of
di scharge, as was Respondent's custormary practice, is immaterial, if they
could logically infer that their enploynent status had been termnated at that
point." The facts in another NLRB case are quite simlar to those in the
instant case. In Rdgeway Trucking Go., 243 NLRB 1048, 1049 (1979):

. . [The general manager] Surbaugh ordered the drivers engaged in the
work stoppage to | eave the premses unl ess they were going to go to work. As
evi denced by their subsequent actions, this statenent was construed by themto
nean that they were discharged. Thus," in response to Surbaugh' s statenent,
they imedi ately requested that they be paid on that day, Tuesday, despite the
fact that Friday was the nornmal payday. In addition, they further requested
that they be allowed to renove all their personal bel ongi ngs fromthe conpany
trucks. Surely, both requests nust have nade it obvious to Surbaugh that the
enpl oyees bel i eved that they had been di scharged by their failure to heed his
order to return to work. Yet Surbaugh did nothing to dispel or disabuse them
of that belief. To the contrary, the readiness wth which he agreed to their
reguests, coupled wth his failure to try to correct any m sapprehensi ons
whi ch his actions towards their work stoppage had created, is consistent wth
a discharge action and could only have served to reinforce their belief that
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they indeed had been di scharged. Thus, the obvious expl anation for Surbaugh's
conduct during the incident was that he, too, knewthat they had been

di scharged when they chose to disregard his ultimatumto return to work or

| eave.

To counter the charge that Respondent viol ated section 1153(a) by
interfering wth, restraining, or coercing its enpl oyees in the exercise of
the rights guaranteed in section 1152, particularly the enpl oyees' right to
sel f-organi zation and to engage in concerted activity for the purpose of
mutual aid and protection, Respondent, in its posthearing brief, listed a
series of actions by its owner and agent, Mchael Posey. Posey was asked by
his counsel for specific exanpl es of |abor disputes that had ari sen and how he
handl ed them (RT 111:100). He replied:

Wiat happens is if we have an incident that invol ves the pi cking crew
incidents arise as to days off, picking rol e assignnent, dirty nushroons, that
sort of thing, we bring the picking crewin and discuss it anong the picking
crew If we have a problemw th the outside crew or the packing crew or
soneti mes we have a problemthat invol ves maybe the packing crew and the
pi ckers, and then we would bring themboth in. 1It's an open discussion. (RT
['11:2100)

As further proof of Posey's "open door" policy, his counsel cited the fact
that Posey had rehired Raul Perez after discharging himas foreman for selling
jobs (RT I1:102-107)

The differences between these two incidents, and the concerted action of
Novenber 4, 1982, are instructive. In his general description, Posey
indicated that "we bring in" the crewinvolved in the grievance. He took the

initiative;, he called the neeting;
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he picked the tine and pl ace and subject natter, which mght involve his
conpl ai nts agai nst quality of work (dirty nushroons) or worker conplaints
(days off, picking role assignments). GCwtness Alanis testified that the
workers did not ask any questions at such a neeting (TR 111:55).

In the case of the rehiring of Perez, Manual Herrera cane in wth Perez to
ask to get his job back as a picker. Herrera acted as translator (and perhaps
al so as supporter and fellowworker). Perez pleaded for his job in the
traditional ways that existed before the ALRA and the ALRB, saying that "he
had sone pretty heavy financial burdens and that he realized that what he did
was not the proper thing but that he would at least like to have a job back as
a picker and that he was a good pi cker and that he would do a good job for ne,

" And, "based on that, | gave hima job as a picker." (RT I11:107)

However, on Novenber 4, 1982, the situation was quite different. The
workers cane in a group of five; they cane at a tine they sel ected and
convenient for them not for the enployer; they did not plead to have
seniority followed; they stated their conplaint and said they wanted an answer
before going to work. (A the sane tine, they nade no threats, sought to
i nvol ve no other workers, and did nothing to violate the Act.)

Thi s organi zed, peaceful, determned, dignified effort was not what
Respondent had in mind as part of his "open door" policy. |In response, he
refused to discuss the matter further at that tine; he did not seek to find
the seniority records in the office hinself; he did not ask the Conpany

secretary to cone to work
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early to find the records, any of which actions woul d have been a response

common in the agricultural fields since passage of the Act.

Reasonabl e | nferences To Be Drawn Promthe Record as a Wol e

The concl usi on of the Charging Parties that they had been fired for their
concerted activity is highly plausible, falling wthin a common pattern of
enpl oyer - enpl oyee disputes. It involves a small grower living wth his famly
on the premses, who is suddenly called fromhis early norning routine by a
group of pickers with a grievance about seniority in a layoff the previous
day. He dresses quickly, comes to the neeting al ready angry, asserts his
authority over the pickers, explaining the obvious -- that the nushroons nust
be picked pronptly so that they will not spoil. Wen his enpl oyees do not
pronptly accept his ultimatumand return to work, he | eaves the room

The pickers tal k anong t hensel ves very briefly and agree to go to work
"and after he [Posey] got conposed again, we would talk to himabout this
problem"” (RT 111:33) It is Novenber, and they all know they cannot get
other jobs in nushroons at this season, and probably cannot get other jobs
then, either. They al so know they have famlies to support and cannot bring
hone as nuch noney from unenpl oynent conpensati on as they can fromwages.

But when their spokesperson follows the owner to his office, he finds that
the owner has already started the process of calling for repl acenents. He and
the other pickers conclude that they have been fired for raising the seniority

i ssue, and they prepare
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to | eave the prem ses.

Wii | e the Respondent's counsel argues in his posthearing brief that this
was not the outcone, and while he asked the owner a series of questions to
whi ch the owner answered that he did not fire the pickers, the ower had
previously testified, on direct examnation, that

| wouldn't pursue it any further, but that | was going to call back
the workers who were laid off . . . and have themcone in and pick the
mushroons. " (RT 111:112)

S nce the owner had been | aying off pickers to get down to the

appropriate nunber (RT I11:108), he would not call other pickers unless he had
decided to repl ace the pickers who had just argued a grievance wth him

The fact that the owner rehired these discrimnatees wthin a natter of
weeks strengthens the plausibility of this scenario, since he could have
"cool ed of f" and deci ded he shoul d not have fired themin the first place.

The only evidence that the workers intended to quit over Jesus A varado's
| ayof f is Posey's uncorroborated testinony. The afternoon when A varado
advi sed the pickers of his layoff, they nerely "commented sone" about it (RT
I11:67). They took no action at that tine, although that mght have been the
nost logical tine to act.

A varado returned to work the next day only because Mguel Alanis told him
toreturn so the workers mght "try to do sonething for him" (RT I11:15)
The next norning the workers planned to "let the case of Jesus A varado be
known" before they started working (RT I11:68). There is no testinony that
t he
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workers planned to quit over Alvarado' s |ayoff.

Such an intent cannot be inferred, particularly since one of the five,
Raul Perez, had recently pl eaded to yet back his job due to "sone pretty heavy
financial burdens” (RT 111:107), and the others knewthere is little or no
work for farnmorkers in the Vétsonville area in Novenber (RT I11:40).

The General (ounsel proved by a preponderance of the evidence that the
di scrimnat ees believed they had been fired for protesting the | ayoff of
anot her worker out of seniority, and that they acted on thi s understandi ng.
Posey' s testinony that he "was going to call back the workers who were laid
of f" does not contradict their understanding that they had been fired; on the

contrary, it supports this analysis of the event.
1. THE ALLEGED REFUSAL BY RESPONDENT TO RETURN THE WIRKERS  PERSONAL
PROPERTY

The Charge in this case all eges that Respondent "refused to return
personal property” to the Charging Parties. This personal property was
identified in testinony as picking baskets (al so known as picking racks). In
its posthearing brief, Respondent says that General Counsel's w tnesses "lied"
about the ownership of the picking baskets.

The total testinony about the ownership of the baskets consists of the
follow ng statenents by the fol | ow ng w t nesses:

Posey testified that the di scrimnatees who clained that they brought the
pi cking racks wth themto work for himhad not done so "to ny know edge" (RT
[11:115). He also testified that "I
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purchased them thirteen of them at one tine." (RT I111:115) O Novenber 4,
1982, according to his testinony, he had 14 or 15 pickers (RT 111:107). He
did not testify howthe 13 baskets were used by the 14 or 15 pickers, since
each one used his own basket (RT I11:8,115).

Aanis testified that he and his brother (another Charging Party) had
brought the baskets with themfroma previous enpl oyer (RT 111;61). No claim
was nade that the other three discrimnatees had brought their own baskets.

These statenents of the opposing parties can be reconciled. Posey could
have purchased 13 baskets and Mguel A anis and Roberto A anis coul d have
brought baskets obtai ned froma previ ous enpl oyer.

However, the Conpl aint does not nention this issue and G did
not seek relief concerning return of these baskets.

-0-

Lphon the entire record, including ny observation of the deneanor of the

W tnesses, and after consideration of the parties' briefs, | nake the

fol | ow ng:

F ndings of Fact and Goncl usi ons of Law
. Jurisdiction
Mardi Gas MishroomFarmis a grower and shi pper of fresh nmarket nushroons
| ocated in Wtsonville, Galifornia, and is an agricultural enployer wthin the
neani ng of section 1140.4(c) of the Act.
The five Charging Parties are agricultural enpl oyees wthin the neani ng of

section 1140.4(b) of the Act.

-26-



[I. The Alleged Wnfair Labor Practice
of Dscharging for Goncerted Activities

The General Gounsel did prove, by a preponderance of the evidence, that
Respondent enpl oyer viol ated section 1153(a) of the Act by discharging the
five Charging Parties who were its enpl oyees because of their protected
concerted activities, thus interfering wth, restraining, and coercing its
enpl oyees in the exercise of their rights guaranteed in section 1152 of the
Act, and thereby did engage in an unfair |abor practice affecting agriculture

w thin the nmeani ng of section 1153(a) of the Act.

[11. The Aleged Charge of Refusing To Return
Personal Property of Two of the Charging Parties

The General Gounsel did not prove, by a preponderance of the evidence,
that Respondent refused to return to two of the discrimnatees their "personal

property,” as alleged in the Charge

On the basis of the entire record and on the F ndings of Fact and
Goncl usions of Law, and pursuant to section 1160.3 of the Act, | hereby issue

the fol | ow ng recommended

ORDER

By authority of section 1160.3 of the Agricultural Labor Relations Act,

the Agricultural Labor Rel ations Board hereby orders that Respondent, Mrdi

Gas MishroomFarns, its officers, agents, successors and assigns, shall:

-27-



2.

CGease and desi st fromdi schargi ng workers because they engage in

protected concerted activities, including neeting together wth an

agent of Respondent to protest working conditions.

Take the followng affirnati ve actions that are deened necessary to

effectuate the policies of the Act:

(a)

(b)

(c)

(d)

(e)

(f)

Make whol e Manuel Herrara, Raul Perez, Mguel A anis, Roberto A anis,
and Alejandro Garcia, for any |osses suffered by the unl awful acts of
Respondent, rei nbursenent to reflect any wage increase, increase in
work hours or bonus given by the Respondent since the discrimnatory
acts, plus interest at the rate determined in the nanner set forth in
Lu-Bte Farns, Inc. , 8 ALRB NQ 55;

Make a public statenent in English and Spani sh to the Respondent's
enpl oyees during peak season stating that Respondent will not engage
in the conduct conpl ai ned of here;

Post a Notice in English and Spani sh containing the terras of the
Board's Oder inwiting in conspi cuous F aces on Respondent's
property during next peak season;

Deliver the Notice containing the terns of the Board's Oder in
witing to its enpl oyees during next peak season;

Mail a Notice containing the terns of the Board s Oder in English
and Spani sh to the | ast hone address of all Respondent's enpl oyees
enpl oyed since Novenber 3, 1982;

Preserve and, upon request, nake available to this
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Board and its agents, for examnation and copying, all payroll
records, social security paynent records, tine cards, personnel
records and reports and other records necessary to anal yze backpay
due to the discrimnatee suffering fromfinancial hardship;

(g0 Mke periodic reports prior to and during next peak season to the
desi gnated agent of the Board, under penalty of perjury,

illustrating conpliance wth the Board s order.

Cated: May 31, 1983

O Sagan Hirapr

o L

ANN FAAN G N
Admini strative Law Judge
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