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Brawt ey, CGalifornia

O February 4, 1983, Administrative Law Judge (N_J)y

Thonas Patrick Burns issued the attached Decision in which he

recommended that the conplaint be dismssed inits entirety. 2/

Thereafter, General (ounsel tinely filed exceptions to the ALJ's

Deci sion and a supporting brief; Respondent tinely filed a reply brief

to General (ounsel 's exceptions.

The Board has considered the record and t he attached

Decision in light of the exceptions and briefs and has decided to

affirmthe ALJ's rulings, findings, 3 and concl usi ons as

1/

= A the tine of the issuance of the ALJ's Decision, all AL)' s were
referred to as Admnistrative Law G fi cers.
8, 8§ 20125, anended eff. Jan. 30, 1983.)

(See Gal. Admn Code, tit.

2/ Three charges, 81-CE9-EC 81-CE61-EC and 82- (& 103-EC were

settled informally prior to hearing.

8/ General (ounsel excepts to the ALJ's failure to find that
Respondent adhered to seniority when laying off and/or recalling its

irrigators and tractor drivers.

Ve find no nerit to this exception,

notw thstanding our findings in prior J. R Norton cases (8 ALRB No. 76
and 8 ALRB No. 89) regarding seniority of |ettuce harvesters.



nodi fi ed herei nil and to adopt his recomnmended order wth
nodi fi cati ons.

Ve affirmthe ALJ's finding that Respondent's supervi sor David
(Bud) Mcalizio unlanfully interrogated agricul tural enpl oyees Casey
Hores and Benjamn Hernandez in viol ation of Labor Code section
1153(a).§/ V¢ find nerit in General Qounsel's exception to the ALJ's
finding that Respondent sufficiently repudi ated and therefore renedi ed
the unlawful acts of its supervisor, Mcalizio.

In Passavant Menorial Area Hospital (1978) 237 NLRB 138 [ 98
LRRM 1492] (Passavant), the National Labor Rel ations Board (N_RB or

national board) sunmmarized mninmumcriteria for effective enpl oyer
di savowal s of unlawful conduct in this nanner:

It is settled that under certain circunstances an enpl oyer nay
relieve hinself of liability for unl anful conduct by repudi ati ng
the conduct. To be effective, however, such repudiation nust be
“tinely," "unanbi guous,” "specific in nature to the coercive
conduct," and "free fromother proscribed illegal conduct."

Dougl as Dvision, The Scott & Fetzer Gonpany, 228 NLRB 1016
(1977) and cases cited therein at 1024.. Furthernore, there nust
be adequat e publication of the repudiation to the enpl oyees

i nvol ved and there nust be no proscribed conduct on the

enpl oyer's part after the publication. Pope Mintenance
Gorporation, 228 NLRB 326, 340 (1977). And, finally, the Board

4 V¢ di savow the ALJ's suggestion that Respondent nay have el ected to
transfer, rather than lay off, a vigorous proponent of the Lhion in
order to avoid a charge of discrimnatory di scharge and that anot her
worker's isol ati on may have been an appropri ate puni shrent for his poor
performance. The statenents, |acking record support, are purely
subj ective and specul ati ve.

S Respondent took no exception to the ALJ's findings that Mcalizio
unlawful ly interrogated Casey on two separate occasions regarding his
union sentinments and unlawful |y interrogated Hernandez regarding his
protected concerted activity.

10 ALRB Nb. 7



has poi nted out that such repudi ation or di savowal of coercive
conduct shoul d gi ve assurances to enpl oyees that in the future
their enployer will not interfere wth the exercise of their
Section 7 rights. See Fashion Fair, Inc., et al., 159 NLRB
1435, 1444 (1966); Harrah's Qub, 150 NLRB 1702, 1717 (1965).

V¢ find that the mninumcriteria as stated in Passavant are
appropriate in the agricultural context and, because these criteria are
general in nature, they nust be applied on a case-by-case basis. W
encour age respondents to relieve thenselves of liability for unlaw ul
conduct of their supervisors and agents by retracting, di savow ng or
otherw se repudi ating isolated and rel atively mnor unfair |abor
practices or objectionabl e conduct. However, inthis case, we find that
Respondent did not neet the mninumrequirenents to relieve itself of
liability.

Respondent recei ved notice on or about My 3, 1982, through
service on it of two unfair |abor practice charges, that its supervisor
Bud Mcalizio had allegedly interrogated two agricultural enpl oyees, in
viol ati on of Labor Gode section 1153(a), in March of 1982. Onh May 14,
1982, Respondent nailed a notice to each of its enpl oyees. (See Appendi X
A) The burden is on Respondent to showthat it effectively di savowed or
ot herw se repudi ated the unl awful conduct .

Appl ying the Passavant criteria to Respondent ' s attenpt to
correct the unlawful acts of its supervisor, we find that Respondent's
Notice did not include the el enents required for an effective

repudi ation. The Notice is anbi guous and does not

10 ALRB Nb. 7 3.



specifically identify the nature of the unlawful conduct.gl The Notice
does not repudi ate or di savow the unl awful conduct but states that "no
wong was intentional |y being coonmtted. w1l A though the Notice contains
arecitation of rights guaranteed to agricul tural enpl oyees by the
Agricul tural Labor Relations Act (ALRA or Act),gl it does not give the
agricul tural enpl oyees any assurances that the enpl oyer wll not
interfere wth their section 1152 rights in the future. Respondent
del ayed nore than a week in publishing this notice after it |earned of
t he supervisor's conduct .

The record does not indicate to which enpl oyees
Respondent nail ed the Notice. Neither Hernandez nor Hores were enpl oyed
by Respondent on May 14., 1982, and a nunber of other agricul tural
enpl oyees who worked at Rancho F || aree when Hernandez and H ores were
interrogated had al so been laid off prior to the nailing of the Notice.
For these reasons, we find that Respondent did not adequately publish its

al l eged repudi ation. Respondent has not shown that Hernandez and H ores

o The Notice nentions "any worker"” who believed he or she had been

threatened or mstreated, whereas the charge specifically alleged that
supervisor Mcalizio interrogated agricul tural enpl oyees.

7 In Passavant Menorial Area Hospital, supra, 237 NLRB 138, the NLRB

found that the enployer failed to admt any wongdoi ng. V¢ woul d not
requi re Respondent to admt any wongdoi ng, but would not allow a denial
of liability, as is present in this Notice.

8 The Notice fails to informthe agricultural workers of their

right to a secret ballot election to chose a collective bargai ni ng
representative. However, this omssion is not a serious defect, since
Respondent ' s enpl oyees were al ready represented by the UFW

10 ALRB Nb. 7 4.



and the ot her workers, who nay have | earned of the unlaw ul
interrogation, received the Noti ce Respondent used to attenpt to
repudi ate the unl awful conduct.

This is a case of first inpression, and we have not
previously expressed our approval of the criteria set forth i n Passavant
for an adequate repudi ation. Wile we commend Respondent for its
efforts to disavow and repudi ate the unl awful conduct of its supervisor,
we are nonet hel ess mndful of our prinary obligation to assure that the
effects of such unlawful conduct are adequately and effectively
renedied. Ve find that the mninumstandards stated by the NLRB in
Passavant nust be net before an adequate repudi ati on can effectively
renedy the unlawful conduct. There is no indication that Respondent
acted in bad faith when it nailed its Notice on May 10, 1982, and
Respondent did not engage in any other unlawful conduct. Therefore, we
shall not require Respondent to renedy the violations in the usual
nmanner, but shall require that Respondent nmail the attached Notice to
Agricultural Enployees to all agricultural enpl oyees who worked at
Rancho F || aree between March 1, 1982 and June 1, 1982, o and post the
Notice for 30 days at Rancho Fill aree.

CRER

By authority of Labor Gode section 1160.3, the

Agricul tural Labor Relations Board (Board) hereby orders that

L Thi s ni nety-day period enconpasses not only the period i n which

the. wviolation occurred but al so the period i n which Respondent’ s
own Nbtice was sent.

10 ARB Nb. 7 5.



Respondent J. R Norton Conpany, its officers, agents, successors,

and assigns, shall:
1. Gease and desist from

(a) Interrogating any agricul tural enpl oyee about his or
her feelings about his or her union activity and/or protected concerted
activity.

(b) Inany like or related nanner interfering
Wth, restraining, or coercing any agricultural enpl oyee in the
exercise of the rights guaranteed by section 1152 of the Agricul tural
Labor Rel ations Act (Act).

2. Take the follow ng affirmative actions which are
deened necessary to effectuate the purposes of the Act:

(a) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(b) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enployees in the bargai ning unit who worked
for Respondent at Rancho Fillaree at any tine between March 1, 1982 and
June 1, 1982.

(c) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its Rancho Fillaree
property for 30 days, the tine(s) and pl ace(s) of posting to be
determned by the Regional Drector, and exercise due care to repl ace

any Notice which has been altered, defaced, covered or renoved.

10 ALRB Nb. 7 6.



(d) Notify the Regional Drector in witing, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply wth its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is
achi eved.

Dated: February 14, 1984

AFRED H SONG Chai rnan

JEROME R WALD E Menber

JARE CARR LLQ  Menber

10 ALRB Nb. 7 1.



MEMBERS MCARTHY and HENNLNG DO ssenti ng:

As we woul d confirmthe Admnistrative Law Judge's (ALJ)
findi ngs and concl usi ons, we dissent fromthe najority's determnation
that the ALJ erred when he rul ed that Respondent's vol untary di scl ai ner
of its supervisor's interference wth enpl oyees' protected activity was
adequate to renedy the effects of the unl awful conduct.

VW are conpelled to agree wth the ALJ's finding that a
supervi sor interrogated two enpl oyees on three occasions in violation of
Labor Gode section 1153(a), as no exceptions thereto were filed by any
party. In any event, there is no showng that the statenents were part
of a pattern, that they were nade in a critical pre-election period, or
that they had a coercive inpact on enpl oyees. Nor was Respondent found
to have engaged in any other violations of the Act.

Inrejecting the ALJ's finding that the letter of

repudi ation that Respondent nailed to all enpl oyees "was at | east

10 ARB Nb. 7 8.



as effective in stating a disavowal as one that mght be ordered by the
Board," our col | eagues woul d require Respondent essentially to repeat that
process nearly two years later. The point our colleagues fail to
appreciate is that early repudiation, retraction, or disavowal of coercive
conduct by an enpl oyer permts the renedial process to serve its function
at a tinme when enpl oyees are nost in need of assurances that their rights
under the Act will not be dimnished. Sonetines that objective may be
acconpl i shed even though the voluntary, self-renedial action fails to
mrror the traditional Board Notice in every respect.

In The Broyhill Gonpany (1982) 260 NLRB 1366
[109 LRRVI 131-4], the full National Labor Relations Board (NLRB) endorsed

the criteria for enpl oyer disavowal s set forth in Passavant Menorial Area

Hospital (1978) 237 NLRB 138 [98 LRRM 1492], but a majority of that board

cautioned agai nst appl yi ng those standards in a "highly technical and
nechani cal manner" because enpl oyer di savowal s "shoul d be encouraged. " Ve
believe that in this instance the ALJ properly invoked the principles set
forth in Broyhill, and that he was correct in dismssing the conplaint.
Dated: February 14, 1984

JGN P. MCARTHY, Menber

PATR CK W HENNLNG  Menber

10 ARB Nb. 7 9.



NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Gentro Regi onal
Gfice of the Agricultural Labor Rel ations Board, the Regional DO rector
I ssued a conplaint which alleged that we, J. R Norton Gonpany, had
violated the law After a hearing at whi ch each side had an
opportunity to present evidence, the Agricultural Labor Rel ati ons Board
(Board) found that we did violate the | aw by questioni ng Benjamn
Hernandez and Casey Hores, two agricul tural enpl oyees, about their
union activities or synpathies and ot her protected concerted
activities. The Board has told us to post and publish this Notice. Ve
w il do what the Board has ordered us to do.

V¢ want to tell you that the Agricultural Labor Relations Act is alaw
that gives you and all farmworkers in Galifornia these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to deci de whether you want a

union to represent you;

To bargain wth your enpl oyer about your wages and wor ki ng

conditions through a union chosen by a majority of the enpl oyees

and certified by the Board;

5 To dact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

> wdhek

Because it is true that you have these rights, we promse that:

VEE WLL NOT ask our enpl oyees about their union activities or
synpat hi es.

Dat ed: J. R NCRTON GOMPANY

By:

(Represent ative) (Title)

|f you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 319 Véternan Avenue, H Centro,
Galifornia 92243. The tel ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the Sate of California.

DO NOT ReMOVE CR MUTI LATE

10.
10 ALRB Nb. 7



CASE SUMVARY

J. R NIRTON GOWANY 10 ARB No. 7
Case Nos. 81-CE9-EC

81- C& 61-

82- C& 79-

82- C& 80-

82- C& 81-

82- C& 83-

82-CE 84

82-CE 10

EC
EC
EC
EC
EC
EC

3- EC
ALJ DEO S ON

The ALJ found that Respondent did not lay off and rehire enpl oyees based
on a seniority system A though Casey Hores, Benjamn Hernandez and
Raf ael Contreras engaged in protected concerted activity and/ or uni on
activity which was known to Respondent, Respondent di d not
discrimnatorily lay off or refuse to rehire thembecause of their
protected activity. The ALJ al so found that Respondent had a reasonabl e
busi ness justification for di smssing Casey H ores.

The ALJ found that Respondent’'s supervisor Bud Mcalizio unlawful |y
interrogated Casey Hores and Benaj mn Hernandez concerning their
feelings about the Lhited FarmVWrkers of Anerica. Respondent |ater
nailed out a letter to its enpl oyees which the ALJ found sufficiently
repudi at ed the supervisor's conduct .

BOARD DEO S ON

The Board affirned the ALJ, but found that Respondent did not
sufficiently repudiate its unlawful interrogating of Casey Hores and
Benjamn Hernandez. The Board found that the mninumcriteria for
repudi ation of unl awful conduct as stated in Passavant Menorial Area
Hospital (1978) 237 NLRB 138 (Passavant) are appropriate in the
agricultural context and shoul d be applied on a case-hby-case basis.
Respondent's notice did not neet its burden of showng that it net the
mni num requi renents of Passavant for an effective repudiation.

However, there was no indication that Respondent acted in bad faith when
it attenpted to repudiate its unlawful conduct, and the Board therefore
ordered a limted rmai | ing and posti ng.

D SSENT

Menbers McCarthy and Henning woul d find that Respondent's vol untary
di sclai ner of its supervisor's unlawful conduct was adequate to
renedy the effects of the conduct. dting The Broyhill Gonpany
(1982) 26 NLRB 1366, they caution agai nst

LETTHETTTETTTT

11.



appl yi ng the Passavant standards in a "highly technical and
nechani cal nanner" because enpl oyer di savowal s "shoul d be
encour aged. "

* * %

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * %

10 ALRB Nb. 7 12.



APPEND X A

May 14, 1982

AV SO A TADGE LGS TRABAJADCRES DHL RANCHO H LLAREE

Esta noticia es para infornar a todas |os enpl eados que tienen
ciertos derechos bajo la ley de Galifornia. H consejo de Rel aci ones

Laboral es Argicolas | es dan a | os trabaj adores del canpo | os siguentes
der echos.

1) B derecho de organi zarse
2) H derecho de fornarse, unirse, o de apoyar a |a union

3) B derecho de negociar en grupo y escojer quien habla por ellos.

4) Actuan juntos con otros trabajadores para trator di obtener un
contrato o protejersa uno al otro

5) Deciderse a no hacer ninguna de estas cosas

S algun enpl eado cree que | 0 han anenazado o nal tratado por haber
partici pado en sus derechos |egal es |a conpania J.R Norton qui ere avi sar
a todos | os trabaj adores y enpl edos del Rancho Fllaree que ellos no
condonan ni nguna anenza al trabaj ador por haber participade en sue
derechos | egal es.

Durante los ulti nos meses does mayor donds Supervi Sors conenzarorn a
trabajor en el Rancho Fllaree. S alguno de estos honbres les da | a

| npresi on que estaban habl ando con | os enpl ados sobre sus der echos

| egal es, ninguna dano intencional se intentava al enpleado. S al go asi
occurio fue por inexperiencia del mayordono o el supervisor en tral ando
con el Acta del (onsejo de Rel aci ones Laboral es Argri col as.

Ya se les inforno | os mayordonos y supervi sores que | os trabaj adores
tiene estos dereches lajo el acto del Consej o del Rel aci ones

| aboral es Argricol as. Supervisores y nayordonos asi gnan el trabajor,
suspenden enpl eados, enpl ean y desporden a enpl eados del Rancho
Fllaree sin ninguna referencia a la actividad | egal de cual qui er

t r abaj ador .

[s/ Bob Mcalizio /[s/Buddy Mcalizio
Bob Mcalizio Buddy Mcalizio

[See original General (ounsel's Exhibit No. 6]

10 ALRB Nb. 7 13.



APPEND X A
(ENGLI SH TRANSLATI ON CF SPAN SH CR @ NAL)

My 14, 1982

NOT CE TO ALL WIRKERS F RANCHO H LLAREE

This notice is toinformall workers that they have certain rights under
Galifornialaw The Agricultural Labor Relations Board gives farm
workers the follow ng rights.

1) The right to organi ze t hensel ves.
2) Theright toform join, or help the union.

3) Theright to bargain as a group and choose soneone to speak for
t hem

4) To act together wth other workers to try to get a contract or to
protect one anot her.

5) To decide not to do any of these things.

If any worker believes that he has been threatened or mstreated for
havi ng exercised his legal rights, J.R Norton Gonpany wants to i nform
all workers and enpl oyees of Rancho F llaree that they do not condone
threat eni ng any worker for having exercised his legal rights.

During the last few nonths, two supervisor forenmen started working at

Rancho Fillaree. |f either of these nen give you the inpression that

they were talking wth the workers about their legal rights, no wong

was intentional ly being coomtted agai nst the enpl oyees. |f sonething
like that happened, it was due to the foreman's or supervisor's

i nexperience (in dealing wth)* the Act of the Agricultural Labor
Rel ati ons Boar d.

The forenen and supervi sors have al ready been inforned that the workers
have these rights under the Act of the Agricultural Labor Relations
Board. Supervisors and forenen assign, suspend, hire, and fire the

enpl oyees of Rancho Fillaree wthout any relation to the |awful actions
of any worker. **

Bob Mcalizio Buddy Mcalizio

* The Spanish, "en tral ando con," contains a msspelling. Qur best
guess is that the Spani sh should be "en tratando con,” whi ch neans
"in dealing wth."

** ANternate translation: "the legal activity of any worker."

14.
10 ALRB Nb. 7



NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional (fice,
the. General CGounsel of the Agricultural Labor Relations Board issued a
conplaint which alleged that we had violated the law After a hearing at
whi ch each side had an oPportuni ty to present evidence, the Board found
that we did violate the law by firing five workers for protesting the

| ayoff of a fell ow enpl oyee.

The Board has told us to post and publish this Notice. V¢ will do what the
Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act is a
law that gives you and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to deci de whet her you

want a union to represent you;

To bargain wth your enpl oyer about your wages and

wor ki ng conditions through a union chosen by a majority of the

enpl oyees and certified by the Board;

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

> whe

Because it is true that you have these rights, we promse that:

VEE WLL pay Manuel Herrera, Raul Perez, Mguel Aanis, Roberto A anis,
and A ej andro Garci a backpay for the noney they | ost during Novenber
and Decenber 1982.

VEE WLL NOT, in the future, fire any enpl oyee for protesting over working
condi ti ons.

Dat ed: MARD  (RAS MUSHROOM FARM

By:

Represent ati ve Title
| f you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. Qe office is located at 112 Boronda Road, Salinas, Galifornia
93907. The tel ephone nunber is 408-443-3161.

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of California.

DO NOI' REMOVE CR MUTI LATE

10 AARB Nb. 8



CASE SUMARY

Mardi Gras Mishroom Farm 10 ALRB \b. 8
Case No. 82- (& 125- SAL

ALJ DEOS N

The ALJ found that Respondent becane angry wth a groulo of workers who
refused to start work 1n protest of the layoff of a fellow worker, and
therefore fired the protesters. The ALJ concluded that the protest was
protected activity and that the firing therefore viol ated Labor Code
section 1153(a).

BOARD DEO S ON

The Board affirned the ALJ's Decision inits entirety.

* * %

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * %
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Charging Parties.
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In the Matter of: )
J. R NORTON COWPANY, ; CASE NB.  81-C
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APPEARANCES.

Larry A Dawson of

Dressier, Quesenbery, Laws,
Bar sam an

Attorneys at Law for Respondent

N chol as Reyes for General (ounsel

DEQ S ON G-

ADM N STRATI VE LAWCFH GER

STATEMENT GF THE CASE

THOVAS PATR K BLRNS, Administrative Law Gficer: This
natter was heard by ne on August 9, 1982, ("prehearing conference)
August 16, 17, 18 and 19, 1982, in H Centro, Gl ifornia.

The original conplaint issued in this matter on August 28,
1981. That conplaint dealt wth one charge, 81-C&9-EC It was tinely

answered. The conpl aint was consol i dated on



Decenber 18, 1981 , wth, a newcharge in 81-CE61-EC It too was tinely
answered. After the date schedul ed for the prehearing conference and t he
hearing were set, the Regional Orector issued a third consolidated
conpl ai nt whi ch added si x new charges to the conplaint. The new charges
that were consolidated are 82-C&79-EC 82-CE80-EC 82-(C&83-EC 82- (& 84-
EC and 82- (& 103-EC  Respondent opposed the consolidation, but its notion
was deni ed. The answer to the second anended consol i dated conpl ai nt was
tinely served.

At the prehearing conference the General Gounsel and Respondent
informed ne that charges nunbered 81- CE-9-EC 81- (& 61- EC and 82- C& 103- EC
had been resol ved through an infornal settlenment agreenent. Accordingly,
the facts invol ving those three charges were not litigated although t hey
renmai ned captioned as part of the hearing.

The Notice of Hearing and second anended consol i dated conpl ai nt
was anended at the hearing. The anendnents were put in witten formand
were tinely served on the parties, the ALO and the Board.

General ounsel asserts that Respondent has viol ated Section 1152
of the Agricultural Labor Relations Act (hereinafter, Act) and that
Respondent has viol ated Sections 1153(a), (c) and (d) of the Act.
Respondent deni es al | charges.

During the hearing fifteen wtnesses testified. Though the
Lhited FarmVrkers of Anerica served notice that it woul d be an intervenor
inthe matter, no active participation was nade by any representative
during the hearing. Al parties were given full opportunity to participate

inthe hearing, and after the cl ose

-2-



thereof, General (ounsel and Respondent each filed a brief in support of
their respective positions. Uon the entire record, including ny
observations of the deneanor of the w tnesses, and in consideration of
the briefs filed by the parties, | nmake the follow ng findi ngs of fact,
anal yses, concl usions of |aw and recommended renedy.

F ND NG5 07 FACT

A Jurisdiction;

J. R Norton Gonpany, headquartered in Phoeni x, Arizona, grows
avariety of crops in Arizona and Galifornia. The conpany grows |ettuce
and cotton on leased land in the Inperial Valley of California.
Respondent is an agricultural enployer wthin the neaning of Section
1140.4 of the Act.

The Whited FarmWrkers of Anerica, AFL-AQ is the
certified bargaining representative for enpl oyees of the J. R Norton
Gonpany i nvol ved in this hearing.

B. Aleged infair Labor Practi ces;

This case involves the alleged interrogation of agricultural
enpl oyees Casey Hores and Benjamn Hernandez, as well as all eged
discrimnation through | ayoff and refusal to rehire of Casey Hores; and the
alleged | ayoff and refusal to recall Rafael Gontreras according to his
alleged seniority rights; and the reassi gnnent of Guadal upe Gonzal ez to nore
onerous duties in lower earnings. It was alleged that such actions were
taken in retaliation for participation in union and protected concerted

activities.



Testinony of Guadal upe Gonzal ez:

M. Gonzal ez has worked for the Norton Gonpany since June 7,
1980. Heis anirrigator. He said that the conpany now assi gns the shovel
work to the irrigators, though on cross examnation he admtted he did not
know that. Wen doi ng shovel work, the duties are to clean ditches, rows
and canals, and to cut weeds, once in a while. As a shovel worker, one
works eight hours. As anirrigator, one works 24 hours and quits the
fol | ow ng day.

M. onzalez testified that both irrigati on work and shovel
work are assigned by M. Jose Quz Bretado, the foreman. He all eged
that the irrigation shifts were assigned in the order of whoever has
nore tine wth the conpany as to whoever has less. He said the list was
nade in February, 1981, in Feld 17. Question: "Do you know how t he
list was nade?"
Answer (onzal ez:  "Yes, because we the irrigators--we the irrigators wanted
to have the even tine of--Yes. So that we could get even pay. . . . A

about 12:30 that day, Jose Quz (Bretado) cane, and he didn't have the Ii st

of rotation. . . . Axd we told himthat we wanted a list--that we wanted a
list so that everything would be done in order. . . . That's when we
started to make the list. . . . He started fromthe one that had nore tine

to the one that had less tine there."
In February, 1982, a neeting took place under sone trees wth a
UF. W representative and a nunber of workers. M. (nzalez is a nenber of

the worker negotiation coomttee at J. R Norton Conpany.
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In March, 1982, M. Gonzal ez served as spokesnan for the
workers in a protest to the conpany in front of the conpany shop. A so
present were Foreman Jose Qruz Bretado and Forenan David Mcali zi o.

In March, 1982, a petition was circul ated anong the workers to
support M. Gonzalez wth the union. (See Exhibit QX 10). M. Gnzal ez
got the signatures fromall of the workers except one in front of the
shop. The last signature, that of Benjamn Hernandez, he obtained in
Feld 9 "He was working on a caterpillar.” TRI1IIl 88.

It was March 24, 1982, at about 12:10 p.m
Question: "Specifically what was M. Hernandez doi ng when he si gned
the petition?"

Answer : "He was raking ground wth a chisel."

Question: "Was he working at 12:10?"

Answer : “"No, that was a | unch hour."

Question: "Well, at 12:10 what was M. Hernandez doi ng?"
Answer : "He took out his lunch to start eating his lunch."
TRII 88, 89.

April 1, 1982, M. Gonzal ez attended a negotiation neeting
at which M. Robert Mcalizio was present on behal f of the conpany.

Oh March 5, 1982, M. Gonzalez worked in FHeld 24 of the Norton
Gonpany. He was wth Rafael CGontreras. They were starting to arrange
the water. David Mcalizio spoke to M. Gonzal ez. He asked who had
pl aced a poster on the water tank. M. (onzal ez admtted that he had

done it that sane day before



starting work. M. Mcalizio told himnot to be placing anything there
that didn't belong to the conpany. TR Il 94.

Onh March 31, 1982, M. (onzal ez handed a charge agai nst the
conpany to M. John Norton. TRII 97.

April 9, 1982, at about 7:00 or 7:30 aam, in Feld 19, M.
Gonzal ez spoke to M. Norton about M. Gonzalez’ allegations that M.
Bretado was constantly harassing him M. Norton said he had al ready
talked to him (Bretado), but that he was going to have to have anot her
interviewwth him to speak to him
Question: "Wiat else did you and M. Norton tal k about ?"
Answer : "¢ tal ked about sone workers, that they were not going to
conti nue working, but he said that he could not fire him-them-he coul d
not fire thembecause--due to the charge that | had brought agai nst the
conpany. "
Question; "Od you give himany reply?"
Answer : "Yes." Question: "Wat did you reply?"
Answer ; "l told himto give thema note so they coul d get
together and to go to work."
Question: "Od M. Norton say anything el se?"
Answer : "Yes. "
Question: "Wat did he say?"
Answer : "He said, regarding you, you re not the sane—you' re not the
sane, you' re different.” TR Il 98, 99.

That sane day, M. Gonzal ez al | eges, he had anot her conversation
wth M. Norton at about 9:30. Two others were al so present: Jose Miria

Espi noza and Dario Val enzuel a. Speaki ng on
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behal f of M. Espinoza, M. Gonzalez told M. Norton that Espi noza want ed
his position as tractor driver. M. Norton said that he was thankful and
appreciated the fact that he was working for him but that at that tinme
he did not have that type of work; and besides, that the tractor driver
was a very expensive work. TR Il 99, 100.

M. onzalez testified that he worked on April 13, 1982, in
FHeld 15 as anirrigator and left on the 14th at six o' clock in the
norning. He said there were no problens. n April 15, 1982, he spoke to
M. Bretado and M. Norton. M. Bretado told himthat he had | eft some
dry rows on Field 15 on the 13th. M. nzal ez then spoke to M. Norton:
"I told himwe talked that norning, and | told himthat if they was goi ng
to continue stepping on ne, stepping on ny tail, that | was al so going to
start pushing and pl ace charges agai nst the conpany. "
Question: "Wy did you think the conpany was stepping on your tail?"
Answer : "Because | constantly felt that | was constantly bei ng
questioned by the foreman.” TR 11 101.

Late that same day at the sane Feld No. 15, M. Norton and M.
Gonzal ez had anot her conversati on.
Question: "And what did you and M. Norton di scuss?"
Answer : "He told ne that if | couldn't get along with Jose O uz
(Bretado) then why didn't | look for sonething el se, another job, that he
felt sure that there wouldn't be no problemfor ne to find anot her work--
anot her job."

Question: "And what did you tell hin?"
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Answer : "I told himto give ne ny check and | woul d | eave. "
Question: "Wat did Norton say then?"

Answer : "V¢ start tal king about Casey, and | told himthat he
could not be discrimnating people just--just like that."
Question: "And what did Norton say in reply?"

Answer : "He told ne that he coul d do whatever he wanted, that he
coul d fire whoever he w shed; and he said, 'As you see, Jose
Aguilar is working and Casey is not.'"

Question: "Wat else did Norton say?"

Answer : "And he told ne, 'l believe you al ready have a fight,
you have filed charges agai nst the conpany; and you' re not goi ng
to beat us, because we are three against one. It is |, Bud, and
Jose.

Question: "Od M. Norton say anythi ng el se?"

Answer : "He said, 'Chavez has been fighting agai nst us for
the last three years, and he has not beaten us yet.'"

Question: "Wo is Chavez?"

Answer : "Wl | Ceasar Chavez fromthe union."

"D d you reply anythi ng?"
Answer : "l had told him 'Nothing can be arranged here or done
here. | wll continue naking calls to Sacranento.'” TR Il 101, 102

M. onzalez further testified that on April 24, 1982, he was
working in Feld 27, arranging the water, opening sone rows at the front
edge of the field He started at 6:00 aam According to M. (onzal ez,
M. Bretado, his forenan, spoke to himat about 2:30 p.m telling him

there woul d be an i ncrease of water, about
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two feet nore coining in. He was told to arrange the water. M. Gonzal ez
testified that he did arrange the water further ahead, and that he had
checked the canal |evel during the day and the night. He said he checked
the canal every hour or hour and a half during the night, and at about 2:30
a.m noticed that the canal had lowered itself. He asserts that, because it
was close to his quitting tine it was the responsi bility of the new worker
who was comng in to take over. He said he discussed it with Jose Call es,
another irrigator, at about 6:10 a.m in the shop. He said he expl ai ned t hat
the canal had gone down and that he couldn't do anything, because he felt
that perhaps nore water nay be comng in, and it was close to his quitting
tine. He said he couldn't do anything, because the gates are set in a
certain level and if the water was going to be comng in, thenit is
necessary to spread to other gates so that it could cover the fieldin the
sane nanner as it was started. He said that he reached an under standi ng
wth M. Calles that the work bel onged to him(Galles) and that was his job
to do.

By April 26, 1982, M. (nzal ez was assigned to do other work and
not to continue as an irrigator. He said that both M. Bretado and M.
Mcalizio told himof his reassignnent. He said M. Mcalizio told himin
the presence of Heriberto Ibarra and Antonio M|legas, and M. Bretado told
himin the presence of those two plus three other workers.

M. onzalez testified that on April 28, 1982, he attended a
uni on- conpany negoti ati on session in whi ch he spoke up in the presence of

M. Sole and M. Robert Mcalizio of the Norton Conpany
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and stated that the conpany discri mnates agai nst the workers. He said
that M. Robert Mcalizio said that Gnzal ez was a pretty good worker and
that was the reason he was still working for the conpany.

h April 28, 1982, according to M. Gonzal ez, he and ot her
workers wote a petition, (See Exhibit 13) to have seniority established as
a procedure at the Norton Conpany. He passed the petition to workers in
the presence of M. Jose Quz Bretado.

M. onzalez said that on April 30, 1982, he personal |y served
charges agai nst the conpany on behal f of Casey Hores, Benjamn Hernandez,
and Rafael (ontreras. He served the charges on M. Daivd Mcali zio.

M. nzal ez testified that he was returned to his duties as an

irrigator fromthat of shovel worker on approxinately June 27, 1982.

Testi nony of Benj amn Hernandez:

Benjamn Hernandez testified that he has worked for the Norton
Gonpany since March 7, 1982, as a caterpillar and tractor driver. He
worked injecting cotton, cultivating cotton and naking rows. He said he
had been driving a tractor since age 13, over 40 years. He was hired by
Bud Mcali zi o.

March 27, 1982, at 12:09 p.m, during his lunch break in the
field, M. Hernandez cl ai ns, soneone naned Lupe cane up to himand asked
himto sign a paper to help himwth his union.

During the foregoing, M. David Mcalizio went by, |ooked, but
said nothing. Later that day, as M. Hernandez was | eaving the field at

4:05 p.m, M. Mcaliziowas sitting in his car and spoke to him
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Mcalizio, "Howare you doi ng?"

Hernandez:  "Al right".

Mcalizio: "Benny, what did that guy want?"

Hernandez: "Ch, he just wanted nme to sign sonething, a paper
formto help himout wth his union."

Mcalizio: "D d you sign anythi ng?"

Hernandez:  "Yes, | signed.”

Mcalizio. "I told that guy not to be bothering ny tractor
drivers." TR 116.

April 9, 1982, M. Hernandez, anong others, was laid off. M.
Mcalizio told the nen he mght call themback as soon as the wheat season
started.

June 11, 1982, M. Mcalizio called M. Hernandez at 9:00 a. m
and asked himto return to work that day, which he did He is still
enpl oyed.

Testinony of Casey H ores:

M. Hores testified that he started at the Norton Gonpany in
March, 1979, to work as a caterpillar driver. QGher than the water truck,
the only vehicles he has driven there were D5, D7 and D8, all of which
were caterpillars. Hs prior experience went back to 1946. He was
originally hired by M. Frank Slva, then a tractor foreman, now no | onger
w th the conpany.

In January or February, 1982, M. Hores asserts, he went to the
conpany shop to get a key to the gas tank. He testified that M. Mcalizio
was present and the two of themhad the fol |l ow ng conversati on:

H ores: "I asked himwhat fields they were cutting on, and
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what fields they were going to cut the next roomng, so | could get the

wat er--those rows watered down. And | asked himhow the | ettuce was com ng
along, and he said they were coining along great." . . . "Véll, he came out
and told ne, he says, 'Casey, we're making a lot of noney." . . . (h, |
told himthat maybe the conpany was naki ng noney, but we weren't naki ng
anyt hing, because | wasn't getting anything out of it except wages, we
worked five dollars an hour, and that | could use a raise. He said that we
couldn't get araise right now he said, because the conpany is negotiating
a contract wth the union. He says, '| would like to hel p you out,’ he
says, 'but as it isright nowwe' re negotiating. There's no way we can give
you araise.' 'WlIl,' he says--he asked ne, he says, 'Wat do you think
about the union? | says, '| support the union,' | says, 'because it hel ps
out the workers and it woul d be one way of getting araise, sol wll sign
any paper that came al ong and support the union.'"

M. Hores then testified that he supports the union and attended
three neetings in February, 1982, one in Cal exi co, one in the conpany shop
and the third under a tree on sone other peoples' property. He testified
that near the end of the neeting at the shop, as they were getting ready to
go back to work follow ng the |unch break, M. Bud Mcalizio cane up and
said to Hores, "Wat's going on?" Hores alleges he told Bud, "V¢ got a
uni on neeting going on right now so the representative can tell us how the
negotiations are getting along in the conpany.” Mcalizio allegedly
answered, "This guy is no better than them | don't want hi mhangi ng around

the shop and tal king to you nen. "
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Two or three weeks later, at a noon |unch break, there was
anot her neeting wth about 10 or 12 persons there, including the father
and brother of the forenan Bretado.

M. Hores testified that in March, 1982, he had a conversation
wth an irrigator naned Quadal upe Gonzalez. M. onzal ez asked himto
sign a petition to nake himrepresentative for the workers at the ranch.
M. Hores signed the petition.

n anot her occasion (it is uncertain whether it was before the
signing of the petition). M. Hores had a conversation wth Bud Mcalizio
inFeld No. 9 of the ranch. M. Mcalizio cane by as M. Hores was
listing at about 8:00 or 9:00 in the norning, and asked how t he work was
going along. Hores: "WIlI, | says, the work is going okay, and he says.
"W got sone problens at the ranch.” And | asked hi mwhat the probl ens
were, and he told ne that they had been--that they're trying to cut down
the hours of the workers from24 hours to 10, because they wanted t he nen
to work every day of the week. And | told him | says, You are goi ng to
give them10 hours a day--10 hours a job a day. There's no way they' re
goi ng to nake the noney they' re nmaki ng now when they' re worki ng 24 hours
onirrigating shifts." He said that Lupe was causi ng t hem probl ens and
they were going to have to get rid of him i.e., Quadal upe Gnzal ez. |
told hi mthat Quadal upe was doing that thing, is the right thing to do
because we need to. have a raise and we'd like to have the--there are two
would like to get araise. Lupe was trying to get a raise for the
irrigators, and that we, the tractor drivers, were trying to get a raise

ourselves. He got sort of nad, and he asked ne if | was for the
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conpany or for the nen. | told himl'mwth the nen, because |'ma
working man nyself and | need a raise. He got mad and he got in the
pi ckup and said, Shit, and took off."

 April 9, 1982, M. Mcaliziolaid off M. Horas al ong
w th ot her workers.
Horas: "He told ne | was here for the tine being and that he'd call ne
back whenever the lettuce--I nean the wheat harvest was over.”

Oh May 9, 1982, M. Horas received a letter fromthe conpany.
He went to see M. Norton on May 18, 1982, they conversed for about 20 to
30 m nut es.
Nor t on: "You have been getting ice out of the plant and you re
not supposed to."
H ores: "l got it twce and that was it." | told himin the years
before when | had been laid off, | was led to--1 was told that | coul d
have a piece of ice once in anhile, as long as | didn't get it every week.
And | woul d get a piece of ice naybe once or tw ce during ny |ayoff and
that was it. M. Hores testified that during his 1982 | ayoff he woul d go
totheice plant in Braney and order 13 Ibs of ice, sign a couple of
forns and put down the anount—val ue about 80 cents. He clained he took
ice only two tines during this layoff. M. Hores testified that he was
given permssion to take ice while on layoff fromM. Frank S|va when he
first started working at the conpany. He also testified that in June,
1980, Buddy Larson, then Superintendent of the ranch, asked M. Hores to
bring ice to the workers. After picking up the ice M. Hores told M.

Larson that he had gotten a
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pi ece the week before for hinself while he was on |layoff. He clained
that M. Larson said it was okay and not worry about it.

M. Hores admtted that he did not tell M. Norton that he had
ever been given permssion by either M. Larson or M. Slva

M. Hores identified Respondent's Exhibit 1, the Witted Ice
Gonpany forns show ng his signatures. He admtted signing his nane tw ce
while on layoff and denied a third signature was his, though it appears
identical to his other admtted signatures. A first M. Hores denied
going for ice an additional tine other than the ones signed for, but on
cross examnation he admtted that he had gone to the ice conpany agai n,
but paid for theice. M. Hores denied that M. Witted of Witted Ice
(. had refused himice, then he admtted that M. Witted had said he
woul d have no nore ice, because he was on layoff, and M. Hores said it
was okay because he wanted to pay for it.

In the above nentioned conversation wth M. Norton, M.
Hores testified as follows: "I told himthere was a lot of stealing
goingon. | didn't see--1 didn't know exactly who, but everybody was

taking everything they could get their hol ds on--coul d get their hands

on, and that was it." "l didn't tell himl was--why | was bei ng
disciplined. VW didn't cone uptothat.” | told him | says, "BEvery
tine | got out," | says, "there are a couple of tines | signed ny nane

toit. Sonme of those guys right here are stealing you blind, and Bud
knows about it. He don't say nothing about it." That was all--that
was all | told himabout it. That's all we tal ked about it.

In other testinony M. Hores clained that he does not
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renenber if he left early on March 2, 1982.
M. Hores al so denied being reprimanded by M. Mcalizio for not

calling in when he did not go to work on March 13, 1982.

Testinony of Rafael Contreras;

M. Qontreras was enployed as an irrigator at the Norton Conpany
in Gctober, 1981, by M. Jose Qruz Bretado.

M. Qontreras testified that shifts are assigned in the order of
who has been there the longest. The irrigators nade a |ist which they gave
to the foreman for assigning shifts. M. Jose Bretado accepted the i st
and used it to assign shifts so there woul d be no probl ens.

He testified that anmong others present at a neeting wth a union
representative under a tree in March, 1982, were the father and brot her of
Jose Bretado, who were shovel workers. He also testified that both of them
were laid off when all the other workers were laid off in April.

M. ontreras was present in March, 1982, at a protest in front
of the conpany shop, because the conpany wanted to reduce the work shift to
10 hours per day. Al of the irrigators were present. Giadal upe Gonzal ez
spoke on behal f of the workers. David Mcalizio came out of the shop when
the workers refused to work.

M. ontreras clained that M. Bretado said to himas he laid him
off on April 24, 1982, "It's not ny fault."

nh about May 14, 1982, he received a letter fromthe conpany.
(&X 6).

M. (ontreras testified that he went to the conpany on July

6, 1982, and saw Antonio M|l egas and Bernardo Herrera.
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Herrera was bel ow himon the rotation seniority list, he said. In another
field Heriberto was present. He spoke to M. Bretado who told himto
return to work the next day. He was reenpl oyed July 7, 1982.

Prior to July 6, 1982, M. Qontreras had visited the conpany, but
had not asked for work.

He denied flooding Field 20 in the week of April 18, 1982. He
deni ed bei ng adnoni shed by his foreman. He testified that his foreman said
to him "If everybody would irrigate such as you, there would be no

probl ens. "

Testinony of Jose Cal | es;

Jose Galles, currently enpl oyed at the Norton Conpany, was first
enpl oyed in 1979, then again in July, 1981, to the present, in the position
of irrigator.

M. CGalles was first enpl oyed by David Mcalizio, who was his
foreman in 1979, but when he returned to work in July, 1981, his forenan was
Jose Qruz Bretado.

M. Cilles testified that a rotation system is used for
assignment of shifts. It is based, he said, on the order of who has
nore years working wth the conpany. He alleges that such a system has
been in effect at |east since his enpl oynent in 1979.

M. Galles asserts that in 1979, a rotation systemwas not bei ng
followed in the proper order, because it was very uncontrolled. Then the
wor kers went to Pancho who was the forenman at the tine, and he accepted
the list the workers gave him "Pancho" is Frank S va.

In 1981, according to M. Calles, the workers forned a new
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list and Jose Quz Bretado, the forenan, copied it dow. The purpose of
the list according to M. Calles was to have control of the shifts and
to respect the seniority of each person

M. Calles testified about attending the neeting whi ch t ook
pl ace out si de the conpany shop in early 1982. He recalled the nanes of
sone of the workers present including the father and brother of Forenan
Bretado, as well as M. Bretado hinself. M. Mcalizio cane in at the
end of the neeting and said that it was no tine to be talking at that
tine. M. Galles testified that M. Mcalizio spoke only to M.
Bretado, but not to the workers.

He testified also of a protest that took place at the conpany
shop in which all of the irrigators were present. The protest concerned
reducti on of the hours to 10 hours per day. M. Mcalizio and M.
Bretado were present. Quadal upe Gonzal ez spoke for the workers. M.
Calles said that he spoke up also. He said that he spoke to Dave in
Spani sh, which was translated into English by M. Gonzal ez.

Gl | es: "l told them-1 told Dave that instead of giving us 10 hours
inshift, why didn't they increase our wages, instead."

A petition was circul ated by M. Gonzal ez which the
irrigators signed. Qnly irrigators were present during the signing
and circul ation of the petition.

M. Galles testified that on April 25, 1982, he relieved
Quadal upe Gonzalez at the end of a shift. Gnzalez told Calles that the
water was very uncontrolled at that tine and was still, because the

water cones less inthe canal, and he told Calles to
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arrange the water. M. Galles testified that it is very natural to cone in
and find the water is very uncontrol | ed, because the canal goes high and it
goes low and if you re watering a high piece of |and, the water becones
low and it is natural that this can happen. (M. Calles said he has eight
to ten years experience as anirrigator.) To control the water M. Calles
reduced it, because, he said, it was running very | ow

M. Galles testified that on a June, 1982, day he went with. M.
Bretado in the pickup truck to burn the wheat field stubble. They rode from
the shop to Brawey. A conversation is alleged to have taken place, and M.
Gilles testified as follows: Call es: "Raf ael Gontreras had cone in and
asked for work, and | asked when he was going to give hhmwork. He said to

ne that the conpany was not going to give himany work because he had fil ed

the charges against the conpany. . . . | also asked hi mabout Quadal upe
Gnzalez. . . . That they had reduced Gonzal ez--changed hi mfromthe
irrigator to a shovel worker. Yeah. | asked hi mwhen he was going to give

himirrigating shift work agai n, and he says, 'Vél |, the conpany was goi ng

tofire him but we gave himthe opportunity to go to shovel work.'"

Testi nony of Jesus Ramrez;

M. Ramrez was first enployed at the Norton Gonpany in 1977 as an
irrigator. He was last laid off on July 6 or 7, 1982. He testified that
the shifts were assigned by rotation and seniority. He testified that M.
Bretado uses a list that was made up by the majority of the irrigators who
were present one day in Cctober, 1981.

He recalled a neeting at the shop in 1982 wth the UFW

He said there were a total of six people there, including shovel
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workers, the father and brother of M. Bretado, sone tractor drivers, and
irrigators Gnzalez and Calles. A so present were M. Bretado and M.
Mcalizio and the uni on organi zer.

He recal | ed al so a second neeting under sone trees on the ranch.
Present were shovel workers, tractor drivers and irrigators. He recalled
also a protest at the shop at 6:00 a.m one day in 1982, in which M.
Gonzal ez spoke for the workers and M. Bretado and M. Mcalizio were

present. Later he signed a petition for Quadal upe Gonzal ez.

Testinony of Jesus M || egas:

M. Jesus MIlegas, currently director of the UF W San Luis
dficein Arizona, was fornerly director of the Gal exico office in
CGalifornia, for about 18 nonths. The UF. W is certified to represent the
Norton enpl oyees in the Inperial Valley.

During February, 1982, the UF. W net tw ce at the Norton work
site. The first neeting was hel d by Eduard Garcia, nicknaned "Cal acas".
The agenda was supposed to include the subject of "seniority", though M.
Villegas was not present at that neeting.

The second neeting about a week |ater M. M Il egas was present when
about 18 workers, including tractor drivers, irrigators and shovel workers
net under a tree where they discussed the progress of negotiations and the
"Problens that they don't have seniority system" TRI 77.

M. Mllegas recalled that at a negotiation neeting between the
union and the conpany M. David Martinez represented the UF. W A so
present anong ot her workers were Feliz Garcia, Quadal upe Gonzal ez and

Ranon Daz. M. Gonzal ez was negoti at or
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for the workers. He is: a nenber of the workers negotiating
commttee.

M. Mllegas testified that he was aware that the Norton
Gonpany did not use seniority as a basis for determning |ayoffs. TR |
82.

Testinony of John P. Norton;

John P. Norton testified that he is the nanager of the Inperial
Vall ey operations of the J. R Norton Gonpany, and has been in that position
since February 1, 1982. He stated that the Norton Conpany does not use
seniority as a basis for layoff and recall He asserted that |ayoff for |ack of
work is based upon an individual's perfornance, and that recall is nade on the
basi s of selection of the best possible person for the job. TRI1I1I 100. M.
Norton was unable to identify a list purported to be the nanes of irrigators
in order of seniority, i.e., QX 4. He said that when | ayoffs occur, he
di scusses the enpl oyees and their work with the forenmen under hi s supervi sion,
i.e., David "Bud" Mcalizio and Jose Quz Bretado. TR 10. The forenen do
not have authority to hire or fire or |ayoff enpl oyees w thout perm ssion of
M. Norton. TR 16.

An awards banquet is held annually to honor |ong tine enpl oyees of
the Norton Gonpany. The list of enployees is naintained in Phoenix, and is
not related to seniority, but to show appreciation for perfornmance skills and
ability to do the work, nothing nore, according to M. Norton.

Though M. Norton deni ed bei ng present when the irrigators had

allegedly protested a plan to reduce the length of the work
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shift, he acknow edged that M. Quadal upe Gonzal ez had served
himw th papers setting forth a conplaint to the ALRB on March 31,
1982. See Exhibit Q5. TR 30.

h February 1, 1982, the first day of M. Norton's assi gnnent as
Manager, M. nzal ez cane to hi mand conpl ai ned that Jose Q' uz Bretado had
been harassing himabout his work. He was irate and left the job w thout
wor ki ng that day.

M. Norton testified that, though M. Gonzal ez had been an
irrigator he was transferred to general farmwork, i.e., shovel work, from
early May thru md June, 1982. This action was taken for two reasons: There
was a general |lack of work and for disciplinary reasons. In an effort to
keep only the best irrigators during the layoff it was determned that M.
Gonzal ez shoul d be gi ven shovel work, because he had done poor work on
certai n occasi ons.

h February, 1982, in Held 9, Gnzalez had left a liquid
fertilizer tank running after his shift ended. Norton hinsel f had found
it that evening and shut it off. |If it had not been shut off, Norton
estinates the cost of lost fertilizer woul d have been about $20.0. TR
[11, 115. Gonzalez was told about this violation later and told that such
negl i gence was not necessary.

Uoon cross examnation by General (ounsel, Norton admtted that he
did not know whet her Gonzal ez had been specifically told to turn off the
fertilizer, but he stated on re--cross, that it was the duty of the irrigator
to know that when a fertilizer tank is set upinafieldit is to be turned
on wth the water and turned off when the water is turned off. In this
i nstance the water had been turned off, but the fertilizer had not. The

irrigators knowthat. TRIII 124.
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h March. 30, 1982, a field of carrots was flooded by
Gonzalez. If over watered, carrots wll rot and the yield wll be
reduced. They do not tol erate | arge anounts of water.

TRII11 116, 117.

M. Norton testified that as part of the layoff, M. Casey Hores
was laid off on April 9, 1982. He had been a caterpiller driver. M.
Norton said that he was aware that M. Hores had filed an unfair | abor
practi ce charge agai nst the conpany, and that it had been al | eged t hat
conpany forenen were clained to have interrogated hi mand ot her workers.
TR 1 40.

Oh May 14, 1982, M. Norton sent a letter, wth the assistance
of the conpany attorney, to all enpl oyees setting forth the rights of the
enpl oyees under the ALRA and assuring themthat any interrogations or
threats by forenen were based upon the inexperience of the forenen and
were not the conpany policy. TR 41 (See Exhibit GC 6) .

O May 18, 1982, M. Casey Hores was termnated by M. Norton,
though still on layoff, on the charge of stealing, by signing for ice at
the local ice conpany and charging it to the Norton Conpany.

At the end of April, 1982, M. Norton had been inforned by Jose
Quz Bretado that M. Hores was receiving ice while on layoff. M.
Norton sent himto pick up the ice forns. He sawsignatures of M. Hores
dated during his layoff. M. Norton called the ice conpany and on t he
basis of the owner's statenents concluded that M. Hores was, indeed,
taking ice while on layoff. He asked the owner, M. Witted, to inform
M. Hores, should he
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return for nore ice, that he was not permtted to have any nore. In a
subsequent conversation wth. M. Witted, M. Norton obtai ned additi onal
i nformation whi ch caused himto direct a letter to M. Hores informng him
that he was bei ng charged with stealing, because he had all egedly taken ice
while on layoff. He invited M. Hores to cone in before My 18, 1982, to
defend hinself against the charge. TR Il 110 (See Exhibit GC 3) .

Oh May 18, 1982, M. Hores net wth M. Norton. A so present
were Benjamn Hernandez and Pat Swat hout of the Sout hwest Mrketing
Gor p.

According to M. Norton, M. Hores asked M. Norton why he
shoul d be puni shed for sonething that others were doing, i.e., stealing
fromthe conpany. Hores allegedly told Norton that others were stealing
gas and tools fromJ. R Norton GConpany. Asked why he hadn't told M.
Norton, M. Hores allegedly stated that he did not think it was his
responsibility and that he did not want to get involved. He alsois
alleged to have said he didn't want to work for the J. R Norton Gonpany
any nore anyway and was goi ng up North.

M. Hores also told M. Norton that Estaben Padilla was stealing

discs. M. Norton did not investigate that charge. The discs are usel ess

and are either thrown away or sold for scrap at $30 a ton. TRIIIl 122.
M. Hores did not nention Frank S lva or Buddy Larson at all. (See his
testinony.)

After the conversation wth M. Hores, M. Norton decided to

termnate himfromhis enpl oyrent.
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Testinony of David Mcali zi o:

M. Mcalizio testified that he is the tractor forenan for J. R
Norton (o. and has been since June 9, 1981. As such he supervises the
tractor operations, as well as the shop. He al so sonetines directs
irrigators, but that is the job of Jose Quz Bretado. M. Mcalizio
prepares tine sheets for tractor drivers, irrigators and shovel workers
whi ch he sends to the main office in Phoenix. He only keeps track of hours
for the tractor drivers. He hires and lays off workers, but only after
discussion wth M. Norton. Layoff of irrigators is discussed wth M.
Bretado and M. Norton.

M. Mcalizio stated that he was present in the shop when the
irrigators came to protest a proposed reduction in the irrigation shift of
cotton from20 to 10 hours. He attenpted to explain to the workers that
they recei ved the sane nunber of hours on a weekly basis if they worked 10
hours each day. A so, he admtted that M. Qiadal upe Gnzal ez spoke up on
behal f of the irrigators, saying that they objected to the change.

M. Mcalizio testified that he had hired a tractor driver naned
Benjamn Hernandez in 1982, and laid himoff in April, 1982. He rehired
hi magai n on June 11, 1982, because he needed another tractor driver. He
said Hernandez was a pretty good tractor driver.

n around March 27, 1982, M. Mcalizi o saw Benjamn Her nandez
tal king to Quadal upe Gonzal ez on the conpany's field. Later that day M.
Mcalizio asked M. Hernandez what M. onzal ez wanted. M. Hernandez said

that he wanted himto sign a paper
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for him but, according to M. Mcalizio, M. Hernandez didn't
know what the paper was for, and that he had not signed it.

M. Mcaliziotestified as follows; "I nmade it clear that he was
not to talk--he was not to bother the tractor drivers in the field
during--during working hours. It was approxi matel y 12:40, and at
the tine nentioned, he shoul d have been worki ng. "

Question: "And when you say you nade it clear that he shoul d not
bot her, you are referring to Gonzal ez shoul d not bot her ?"
Mcalizio: "Yes, Lupe and Benjamn."

Question: "Veéll ny questionis, didn't you tell M. Hernandez

that you didn't want Gonzal ez to be bothering the tractor drivers?"
Mcalizio: "No, | did not. | told himthat he was not to—that

he was supposed to be--he's supposed to be running the tractor
during working hours, but | never said anythi ng about Lupe
specifically."

Question: "Now returni ng—you never said anything about Lupe; is
that your renark?"

Mcalizio: "Yes, | was just speaking in general about working after

12:30." TR 55, 56.

Uoon exam nation by Gounsel for Respondent, two days after the

previous testinony, M. Mcalizio testified about the foregoi ng inci dent

as follows: Question: "And what did you say?"

Mcalizio: "I just told him(Benny Hernandez) that he was supposed to be

working after the lunch hour. He was on a cat, and it was approxi nately

12: 40, and the lunch hour is from12:00 to 12:30. And | told himthat he

shoul d be running the cat."
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Question; "Was the cat running at the tine?"
Mcalizio, "No, it wasn't."
Question: "DOd you say anything else to Benny at the tine?"
Mcalizio: "Yes, | told himthat—at the tine he was—+that Benny
was given a panphl et, or sone sort of paper, to Benny, and I
asked himwhat it was. And he said he didn't know what it was.
And that was--it."
Question: "Vdés that other enpl oyee Lupe Gonzal ez?"
Mcalizio: "Yes, it was.”" TRIIIl 66, 67.
During cross examnation M. Mcalizio was asked by General

Qounsel : "Isn't it true that | asked you, that if M. Hernandez tol d you
that Gnzal ez wanted him wanted Hernandez to sign a paper? Do you
renenber ne asking you that question?"
Mcalizio: "Yeah."
Question: "And didn't you tell us that Hernandez tol d you that he had not
signed the paper?' Mcalizio: "Yes."
Question: "Soit's true then, isn't it, that you asked himif he signed
t he paper?"
Mcalizio: "Yes, | asked himif he signed that paper, and he said he
didn't."
Question: "Ckay. But right nowyou re testifying, isn't it true,
that Lupe Gnzal ez was hol di ng t he panphl et ?"
Mcalizio: "Rght, talking to Benny at the tine."

M. Mcalizio testified further that later in the nonth he had a
conversation wth M. Casey Hores. He said M. Hores started the

conver sati on.
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Question: "And what did he say?"
Mcalizio: "Casey asked ne if | was having | abor problens with the
enpl oyees and | said yes, | did And | asked himif anyone had tal ked to
himabout it. | asked himif he knew anythi ng about it, and he said that
he didn't."
Question: "Aright. DOd you nention Lupe Gonzal ez in that conversation?"
Mcalizio: "No, | didn't."
Question: "A any tine have you ever said to Hores that the conpany
was going to get rid of Lupe Gonzal ez?"
Mcalizio: "No, | didn't."

M. Mcaliziotestified also that he had asked M. Quadal upe
Gonzal ez who had put up a poster on the conpany property. M. Gonzal ez said
that he had. M. Mcalizio told himthat no posters shoul d be put up
w thout permssion. The poster was a UF. W poster expl ai ni ng workers
rights, but M. Mcalizio said that his reference was to any kind of general
literature. They nust have permssion first. M. nzalez said he
under st ood.

Foreman Mcalizio said that Casey Hores was laid off April 9,
1982. n April 26, 1982, he told M. Gonzal ez that he woul d no | onger be
assigned to irrigate, and put himon shovel work. He was kept on shovel
work until June 25, 1982, when he was returned to do irrigating. M.
Benj amn Hernandez was put on |ayoff about April 9, 1982. M. Rafael
Gontreras was al so on layoff as anirrigator.

A man naned A audi o Chacon came to M. Mcalizio for a job, at

the' tine M. Bretado was on vacation. M. Mcalizio
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told himto come back and see M. Bretado. M. Chacon was hired while
M. ontreras was still on |ayoff.

About May 4, 1982, M. Mcalizio hired David Chavez Quznan to do
tractor driving work. M. Quznan had previously been laid off on April 23,
1982, as an irrigator. M. Quznan was recal led fromlayoff while M.
Hores and M. Hernandez were still on |ayoff.

M. Mrvin Keeton was hired as a tractor driver on June 11,

1982, while M. Benjamn Hernandez was still on |ayoff.

Bernardo Herrera, an irrigator, was on | eave of absence on Apri l
23, 1982. In the week ending June 22, 1982, M. Herrera returned from
| eave of absence.

M. Mcalizio explained in answer to questions fromRespondent's
counsel that both Benjamn Hernandez and Casey Hores were laid off from
work on April 9, 1982, for lack of work. M. Hores had been prinarily a
caterpillar driver. 1n 1981, he did operate a lettuce planter during the
| ettuce season in ctober. This is a John Deere Tractor wth a pol e-type
sled for the planter. So far as M. Mcalizio knew there were no ot her
tines that M. Hores operated a tractor for J. R Norton Co. M.
Mcalizio described M. Hores® tractor driving as poor. He said, "As far
as | know it was lack of experience, irresponsibility in servicing the
tractor. And as far as the work in the field, it was--just didn't seemto
check the planters as nuch as he should during lettuce. It's a very
critical operation, and it takes a lot of stopping the tractor, getting off
and checki ng the planter boxes, seed depth, et cetera. And he never did
that. It was a natter of ne comng by and checking it out wth him So,
it would just be lack of responsibility on the job." The reason he was
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used in 1981, is that M. Hores was the only driver that M.
Mcalizio had to do the work.

During the payroll period of My 4 through June 8, 1982, the
only tractor drivers were Jose Aguilar and Estibon Pedia, for cotton work
and M. David Guzman was enpl oyed to do the cutting of cotton stocks after
harvesting. He was al so used as a shovel nan. So far as M. Mcalizio
understood, through M. Bretado, M. Quznan had experience driving a
tractor.

M. Mcalizio stated that he did not use M. Hernandez to do the
work that was done by M. Quzman, because he was unaware that M.

Hernandez had prior experience driving a tractor. The only driving that
had been done by M. Hernandez had been that of the caterpillar. (The
operation of the vehicles is clearly quite different.) M. Hores was
not brought back instead of M. Quzrman because of his poor operation
during the previous year.

The reason that M. Marvin Keeton was put on instead of M.
Hernandez on June 1st is that he had driven a caterpillar for M. Mcalizio
the prior year. He had suffered a stroke in Qctober, and he cal l ed and asked
for his job back. He was released for work on June 1st and was rehired as
promsed. M. Hernandez, on the other hand had not driven a tractor for M.
Mcalizio. TRIII 63.

M. Mcaliziotestified that on April 24, 1982, Quadal upe Gonzal ez
had done a poor job of irrigating. Sone of the furrows had no water while
others were flooded. There was sone flooding at the end of the field. He
told M. Gonzal ez about the poor job that sane norning, and M. Gonzal ez
conplained that it was the fault of the water being lowin the Fllaree canal

at thetine.. M. Mcaizio
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stated that that was not true because he had seen that it was full in
t he nor ni ng.

M. Mcalizio explained that M. Gnzal ez was not laid off at
the tine of the ngjor layoff, but that he was denoted and kept on as a
shovel man. He said they did not feel he was good enough to irrigate for
themand so they just kept the eight best irrigators. In his opinion M.

Gonzal ez was a poor irrigator. TRIIIl 70.

Testinony of Jose ruz Bretado;

M. Bretado is a forenan for J. R Norton Gonpany, responsi bl e
for the irrigators and the general work. He has been enpl oyed by the
conpany si nce August, 1979, but was nmade forenan in the Fall of 1981. He
is considered part of the nmanagenent teamw th M. Norton and M.
Mcalizio. He reports to M. Norton. Wen told to hire he hires. He
nakes assignnents of work and checks on the work. In all respects he is a
supervisor. M. Bretado was told by M. Norton, when Norton first took
over that he shoul d keep notes of any m stakes nmade by any worker.

At the request of General Gounsel, M. Bretado produced a
not ebook whi ch, he said, contains a list of nanes he uses to help himin
assigning irrigators. He had rewitten the list a few days before the
hearing, but had left that list in his desk at the office. M. Bretado
expl ai ned that he had copied the |ist fromone given to himby one of the
enpl oyees, i.e., Jesus Ramrez. He understood it to be alist that the
enpl oyees had agreed upon for assignnent of irrigation shifts. It was
i ntended that one should followthe other in order of the list. M.

Bret ado deni ed
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that the list was in order of seniority, and, in fact, noted one nane
that was clearly not in the order of seniority, because he knew that the
-nman naned Al fredo Gortez had worked for the conpany the | ongest, though
his nane was third on the list. TR1 99, 100.

M. Bretado also stated that the |ist was used as a reference
toput it inthe record as to where the workers work, and how many hours
they work. The list was never approved by M. John Norton, because M.
Norton does not tell M. Bretado who to assign where or what. TR 1 108.

In February, 1982, a UF. W representative cane to the conpany
shop. A nunber of workers were present for a discussion, but M.
Bretado does not recall if M. Casey Hores was present.

In March, 1932, the conpany wanted the irrigators to work a 10
hour shift rather than a 20 hour shift. The workers protested the
proposed change. M. Bretado told the workers that they woul d end up
w th the sane nunber of hours at the end of the week in either case.

M. Quadal upe Gonzal ez was the workers' spokesman during the protest.
M. Bretado was present.

Inlate April, 1982, there was a general |ayoff of nany shovel
workers and irrigators for |ack of work.

Rather than laying off M. Quadal upe Gnzal ez at the tine of
the general l|ayoff, he was offered the job of doi ng shovel work at the
sane pay as he had been earning. He accepted the job. M. Bretado told
M. onzal ez and anot her worker that they woul d have the opportunity to
work over eight hours inthe fieldif they wanted to do so. M.

@Gnzal ez was al so of fered
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to work on Saturdays. Al of the shovel workers are working six
days.

M. Bretado testified that one of the reasons that M. Gonzal ez
was transferred to shovel work was his performance. n February 1, 1982,
M. onzal ez had gone to John P. Norton and was unhappy and angry. He
allegedly told M. Norton that M. Bretado was on his back that he didn't
do things well. M. Norton told himto go back to work, but M. Gonzal ez
refused to work and went hone.

On February 4, 1982, M. Bretado alleges, M. (nzal ez
offered to fight him
Bretado: "Wen | arrived in the pickup to work, he began to say in one
way or another he was going town. |If it couldn't be done that way, we
shoul d | eave the ranch to fight." M. Bretado said nothing, left in his
pi ckup.

In February, 1982, M. Gnzalez allegedly irrigated
certain furrows that should not have been irrigated, causing
| ettuce trucks to get stuck. TRIII 20.

M. Bretado testified that in late March, 1982,
M. nzal ez had i nundat ed sone carrots, which can cause themto rot and
also to be scalded. M. Bretado spoke to hi mabout the incident.

O April 9, 1982, M. Bretado asked M. (onzal ez to continue
working the field where he should have irrigated the day earlier. M.
Gonzal ez allegedly told M. Bretado he wasn't going to irrigate. He was
going toirrigate when he wanted to. It woul d have been his- second

shift, but all of the workers have
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worked up to four shifts. M. Bretado believed that it was not M.
Gnzalez.' right to refuse to work the second shift. TRI1Il 31. On
cross examnation M. Bretado said no one nust work a second, third or
fourth shift, but they usually want to. He also said that two ot her
workers left at the sane tine as M. Gnzalez, i.e., 9:00 a. m

Sonetine in April, 1982, M. onzalez allegedly failed to
finishirrigating the rons he was toirrigate in Feld 15.

h April 24, 1982, four irrigators were laid off, as well as a
nunber of shovel workers. Anong the irrigators was Rafael Gontreras.

M. Bretado told himthat the work had sl owed up, that wthin the next
four or five weeks they would return to work again. M. Bretado
testified that he did not say it was not his fault. "No, because it was
| ess work."

M. ontreras had cone | ooking for work the first week in July.
M. Bretado told himpossibly in about two weeks. F fteen days |ater he
ret ur ned.

The neans for rehire is that the mgority of the workers are
tol d when they shoul d cone back, approxinmately a nonth, then at that tine
It is nore certain when they can return to work. M. Bretado said he
does not send a letter toinvite the workers to return. TRIIIl 13.

Though M. Bretado recalled that M. Calles had hel ped hi mburn
sone wheat stubble in the fields, he denied having a conversation wth
himconcerning M. Qontreras. Further, he does not recall M. Calles
notifying himthat M. CGontreras wanted to return to work during |ayoff.

He denied saying to M. Galles
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that M. Contreras was not going to be rehired because he had filed
char ges.

Speaking of M. (ontreras, M. Bretado testified, "He is a
person who msses a lot of work. He gets to work |ate. There have been
occasi ons when he didn't carry his work equi pnent, and that's it. Gher
wor kers have to | oan hi mequi pnent." Equi pnent included boots and a
shovel . There were about four occasions prior to his layoff that M.
Bretado specifically recalls M. ontreras being late. He told himhe
had too nany absences and late arrivals and to pl ease be on tine.

M. Bretado testified that when he returned fromhis
vacation he enpl oyed M. daudio Chacon as an irrigator.

M. Bretado testified that he hired Bernardo Herrera to work as
anirrigator. He had been laid off wth the other irrigators but was
rehired in June, 1982. M. Herrera had cone to the conpany tw ce | ooki ng
for work during the layoff. In M. Bretado's opinion, M. Herrera was a
serious person in whomhe coul d have confidence. He asserted that M.
Herrera was a better irrigator than M. Rafael Gontreras. He is a worker

you can have confidence in his being present the next day, Bretado said.

Testinony of Robert Angel o Mcali zi o:

M. Robert Mcaliziois the general nanager for two areas of
the J. R Norton Conpany, i.e., the Inperial Valley and the Pal os Verdes
Valley. He has worked for J. R Norton Go. for 22 years, with the | ast
six inthe Inperial Valley. He explained that prior to the past six

years the conpany only farned | ettuce,
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and then at the end of the season, it would termnate all enpl oyees. For
the past six years the systemhas been to | ayoff people on the basis of
achievenent, i.e., the ability to work, the best workers. Recall from
| ayoff is done on the basis of achi evenent al so.

M. Mcalizio testified that he had attended a
negoti ation session in which M. nzal ez had conpl ai ned to the
negotiating representati ve that he had been laid off fromirrigator and
given the job of shovel worker. M. Mcalizio explained to the
representative, in answer to his question about it, that the conpany had
to have a layoff and that there were too nany irrigators. He said that
the transfer was nade strictly on the basis of achi evenent. The conpany
found M. Gonzal ez to be a good worker, but not a good irrigator. They

offered himthe job at the sane pay and he accepted it.

Testi nony of Spencer "Buddy" Larson:

M. Larson worked for the Norton Conpany from Decenber, 1978,
t hrough Novenber, 1979, as Ranch Manager. At that tine Frank S |va was
Tractor Foreman. M. Larson testified that when he cane to work at the
Norton Gonpany in 1978, the ice bills were out of sight. H nade a
policy that would |imt the anount of ice each, enpl oyee woul d be
entitled to each day. He said that no worker was permtted to charge ice
to the conpany while on | ayoff.

M. Larson testified that M. Casey Hores, who lived in
Braw ey, volunteered to pick up the ice for the workers. He was paid an
extra hour for performng that task. He never asked M. Larson
permssion to take ice for his own personal use.
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Testinony of David Chavez Quznan:

M. Quznan started work as a tractor driver, on Decenber 29,
1981. He drove a tractor, shredding the | ettuce for about two nonths.
M. Quznan testified to an incident on February 4, 1982, in
which he went to a field to pick up tapoons wth M. Bretado. M.
Quadal upe Gnzal ez was there irrigating the field. He heard M. (onzal ez
say to M. Bretado that if they could not arrange things here, they
shoul d go outside and arrange things out there. After that M. Bretado

and M. Quznan left.

Testi nony of |gnaci o Chapar o:

M. Chapero works at the Norton Conpany. He was present, he
said, when M. Quadal upe Gonzal ez nade statenents about his doi ng shovel
work. He alleges that M. Gonzal ez sai d he was happi er working the
shovel than irrigating because he got out earlier. He also allegedy
said, that those who needed nore noney shoul d conti nue doubling, working

doubl e shifts.

Testi nony of Zenon Bretado:

M. Bretado works as a general farmworker, doing shovel work
for the Norton Gonpany. He has done so for three years. He testified
that on approximately April 12, 1982, he was working in Feld 15 doi ng
sone work that had not been conpl eted by the irrigator who had been there
and left the work unfinished. He and Ignaci o Chapero had to put water
into the borders--into the rows and rebui |l d the checks that were fallen
down and irrigate that. He and Ignaci o Chapero worked for three or four
hours putting the field i n shape.
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ANALYS S

Wis there concerted activity? Vs there union activity?

1. Qadal upe Gonzal ez:

In his post hearing brief Respondent Gounsel admts as foll ows:
"Respondent will grant that Gonzal ez' union and concerted activities were
substantial ." That adm ssion shoul d be sufficient in answer to the above
guestions, however | wll note sone of the specifics that support that
adm ssi on.

M. onzalez is a nenber of the worker negotiating coonmttee, In
March, 1982, he circul ated a petition anong the workers to support himin his
bid to be their representative. He was seen getting a signature fromM.
Hernandez by M. David Mcalizio who commented on it.

In March, 1982, M. Gonzal ez served as spokesrman during a
protest to the conpany in the presence of Jose Quz Bretado, his forenan,
and David Mcalizio, also a forenan.

Qh April 1, 1982, M. Gonzalez attended and signed in at a
uni on- conpany negotiation neeting at which M. Robert Mcalizio was
present. He also attended and signed in at a negotiation neeting on
April 28, 1982, during which he spoke up against the conpany in the
presence of M. Robert Mcalizio and M. Sole, both conpany
officials.

Oh March 5, 1982, M. Gonzalez admtted to David Mcalizio in
answer to his questions that it was he who had posted a UF. W poster on a
wat er tank.

Onh March 31, 1982, M. (onzal ez served a charge that he had filed
wth, the AL RB on M. John P. Norton, Ranch Manager for

t he conpany.
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Q April 9, 1982, M. (onzal ez acted as spokesman to M. John
P. Norton, on behal f of Jose Maria Espi noza, who wanted a position as a
tractor driver.

On April 28, 1982, M. Gonzal ez, in the presence of M. Jose Quz
Bretado, circulated a petition anong the workers seeking to change the
procedures to have seniority rights for the workers.

n April 30, 1982, M. (onzal ez personal | y served charges agai nst
the conpany, in the person of David Mcalizio, on behal f of three other
workers who had filed wth the AL RB.

Qearly, M. nzal ez had engaged in protected concerted activity
and inunion activity. It is alsoclear that in the instances cited,the
conpany, through its forenen and Ranch Manager, was aware of such activity.
2. Benjamn Hernandez:

M. Hernandez was seen talking to M. Gonzalez by M. David
Mcalizio, who asked himwhat he wanted. M. Hernandez admtted to signing
a petition for M. Gnzalez which related to the union. | credit M.
Hernandez’ testinony in this instance over that of M. Mcalizio who
appeared to contradi ct hinsel f between direct and cross-examnation. Hs
nmanner of testifying on this point created the i npression that he was not
being entirely honest.

Accordingly, |I find that M. Hernandez was engaged i n uni on
activity and that it was known to the conpany through the forenan,

David Mcali zi o.
3. Casey Hores:
In January or February, 1982, M. Hores clains he told M. David

Mcalizio that he supported the union and that he woul d
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sign any paper that cane along in support of the union.

n anot her occasion M. Hores testified that he spoke upto M.
Mcalizio in opposition to the conpany proposal to reduce the working hours
for certain workers. n that sane occasion he clains to have spoken in
support of Quadal upe Gonzal ez, who was trying to get a raise for the
workers. M. Mcalizio denies any conversation about M. Gonzal ez.

General ounsel asserts that M. Hores was anong nany ot her
workers who attended two UF. W neetings at the work site. At one of those
neetings at the shop UF. W contracts and the status of the negotiations
took place. Forenman Bretado admtted bei ng present also. There is no
indication that M. Hores acted as spokesnan or that he did anything ot her
than listen, along wth the other workers, which included the father and
brot her of the forenan, Bretado.

At the second such neeting, which took place under the trees,
there was no conpany agent present. The fact that i medi ate nenbers of the
Bretado famly were present does not prove a know edge on the part of the
conpany. In any case M. Fores is not portrayed as havi ng done anyt hi ng
different than other workers, i.e., listen to the status of negotiati ons.
TR Il 2, 8.

M. Hores was known to have filed charges agai nst the
conpany.

| find that Casey Hores did engage in protected concerted
activity and in union activity. | also find that the conpany was aware of
such activities.

4. Rafael Contreras:

M. ontreras was present at a neeting under the trees at
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the tine a UF W representative reported on negotiations. The fact
that the father and brother of Forenan Bretado were al so present does
not constitute know edge on the part of the conpany of that activity.

M. ontreras was present in March, 1982, at a protest of all of
the irrigators over a reduction of hours proposed by the conpany. He took
no active part inthe neetingg M. Mcalizio and M. Bretado sawthe
prot est .

M. ontreras was known by the conpany to have fil ed
char ges agai nst the conpany.

| find that M. Gontreras did engage in protected activity
when he filed charges agai nst the conpany wth the Board.

Vs the conpany aware of conplaints filed with ALRB?

| find that M. Gonzal ez personal ly served a charge on Farm
Manager, J. P. Norton on March 31, 1982, and that he served charges on M.
David Mcalizio on April 30, 1982, on behal f of Casey Hores, Benjamn
Hernandez and Rafael (ontreras. Accordingly, the conpany had know edge of
those enpl oyees asserting their rights under the Act. |f action was taken
agai nst such enpl oyees on account of their exercise of such rights it woul d

be a violation of Section 1153(d) of the Act.

Wre Mcalizio, Norton and Bretado statutory supervisors?

| find that John P. Norton, Manager of the Inperial Valley
operations of the conpany, is a statutory supervisor, not only because of

the duties and responsibilities he described, but
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al so because it was stipulated to by Respondent at the prehearing
conf er ence.

| find David Mcalizio is a statutory supervi sor, because he
testified to the fact that he is the tractor forenman, overseas work done in
the conpany shop and prepares tine sheets for all enployees. He has the
requi red i ndependent judgnent and authority of a supervi sor under Section
1140. 4(j) of the Act.

| find Jose Quz Bretado is a statutory supervisor. M. Norton
as well as M. Mcalizio and M. Bretado said that he is the forenan of
the irrigators and general farmlaborers. He was part of the nanagenent
teamwth the other two. | find that he had the required i ndependent
judgnent and authority of a supervisor under Section 1140.4(j) of the

Act .

Vs there unlawful interrogation of Hores and Her nandez?

h two separate occasions M. Mcalizio asked M. Hores his
views. |In January or February, 1982, he asked M. Hores how he felt
about the union. In March, at the tine of a protest over reduction of
wor ki ng hours, he asked whether M. Hores supported the conpany or the
nen.

| find that both of these instances constitute interrogation

consistent wth Abatti Farns, Inc. 5 ALRB No. 34. Questioning an enpl oyee

as to his union synpathies constitutes unlawful interrogation. GQannini &

Del Chiaro ., 6 ALRB No. 38. Supervi sors aski ng enpl oyees to reveal their

union sentinents was found to constitute unlawful interrogation. Foster

Poultry Farns, 6 ALRB No. 15.

Because of the conflict in the testinony of M. Mcali zi o,
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di scussed ante, | credit the testinony of Benjamn Hernandez in his
assertion that M. Mcalizi o asked whet her he had signed the paper
presented by M. Gonzal ez whi ch was characterized as intending to hel p him
out wth the union. | find this to be interrogation proscribed by the Act.
| find that such conduct on the part of a conpany supervisor did
take place as to both M. Hores and M. Hernandez in violation of Section

1153(a) of the Act.

Od the conpany sufficiently repudiate its surveil ance conduct ?

The surveilance took place in March, 1982. (harges were filed in
May, 1982. oon recei pt of the charges the conpany i mmediately nailed a
letter to all enployees of its Fllaree Ranch operation, di savow ng the
acts of the supervisor. This letter inforned the enpl oyees that the
conpany did not intend to harmthe enpl oyees, and said that it did not
condone the actions of the supervisor. The letter was at | east as
effective in stating a disavowel, as one that mght be ordered by the
Boar d.

The National Labor Relations Board held, in Broyhill ., 260,
NLRB No. 10, 187, 109 LRRMI 1315 (1982), that the conpany had sufficiently

repudi ated the conduct of a supervisor who had threatened an enpl oyee when
it posted a notice on the bulletin board di savow ng his conduct. The NLRB
hel d that no renedial order was necessary in light of the repudiation.

| find that the conpany did sufficiently repudiate its conduct,
in so far as the surveil ance aspect is concerned. Hence, though | find the
conpany responsi ble for the 1153(a) violation in this instance, I wll not
recommend that this specific conduct be further repudi ated by posting or

nai | ing of notices.
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Wis there a seniority systemat J. R Norton Conpany?

General (ounsel contends that there was a seniority systemin
effect at the Norton Gonpany and that |ayoff and rehire shoul d have been
based upon such a system

| do not find that a seniority systemexisted at Norton. Wile
there is anpl e testinony fromworkers as well as M. Jose Qruz Bretado
that the irrigators had provided M. Bretado, their foreman, wth a |ist
of their own naking, it was not shown that the list did in fact represent
an accurate statenent of seniority. Further, there was at |east sone
indication that the order of seniority of the irrigators was not accurate.

In any case, the list that was provided to M. Bretado was used
for the purpose of assigning shifts, i.e., so that each person coul d be
assigned in order, and thus one woul d not get nore work than anot her.
There was no testinony that such a list was intended for, or, indeed, used
for layoff or rehire. Further, there was no indication that anyone ot her
than M. Bretado had sanctioned the use of the list even for assignnent of
shifts.

There was testinony to the effect that the enpl oyees want ed
a seniority systemand that the concept was discussed in their own
neetings wth the UF.W representative in February. M. M| egas
said he was aware that the conpany did not have a seniority systemfor
| ayoff and rehire. TR 82.

Gonpany representatives all testified that there was not and never
had been a seniority systemin effect at the Norton Conpany.

In addition, there was no evi dence what soever that a list had
been nade of tractor driver or caterpillar operators in the order of

seniority.
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| find that the Norton Conpany did not have a seniority
systemin effect prior to, and during, the period covered by the issues

inthis case.

Ws there a discrimnatory | ayoff of Hernandez, Hores and Contreras?

There was a general |ayoff of enpl oyees near the end of April.
The layoff was due to lack of work. The conpany reduced its irrigator
conpl enent fromnine to six, its shovel workers fromseven to two or three
and its "tractor drivers" fromfour to two.

The tractor drivers, who were kept were Jose Aguilar and Estaban
Padi | 1 a, who drove wheel ed tractors. The two who were laid off were
Benj amn Hernandez and Casey H ores, who drove caterpillars.

A caterpillar is a vehicle driven on tracks steered by two | evers,
and not used for planting. Atractor is a vehicle on wheels, steered wth a
wheel, and used for planting. A person who can drive one of such vehicles
does not necessarily know how to drive the other, according to testinony of
M. Norton. TR 38.

According to his own testinony M. Hores drove only caterpillars.
TRII 3. M. Mcaliziotestified that the one tine M. Hores had driven a
tractor was in the 1981-82 lettuce season. It was his opinion that the
guality of M. Hores' driving of the tractor was poor and showed | ack of
experience. Further, in his opinion, M. Hores appeared to be
irresponsi ble in servicing, and he failed to check the planting, spacing and
dept h.

M. Hernandez testified that he has had experience driving both
tractors and caterpillars. Hs experience at the Norton Gonpany was only on

caterpillars, however. TR 114.
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After April 13, 1982, there was no nore caterpillar work to be
done. Indeed, there was a general reduction in farmwork. It would
appear that if caterpillar work was not needed, and that tractor work was
needed, the conpany nade the | ogi cal choice for layoffs. Even if there
had been a seniority systemat Norton, which | have found none, there was
no show ng that Hores and Hernandez had nore seniority than the two who
remai ned. Accordingly, | do not find that the layoff, per se, of
Hernandez and Hores was discrimnatorily notivated.

Rafael (ontreras was one of the three irrigators sel ected for
| ayoff at the tine of the general |ayoff of workers due to | ack of work
Fromthe testinony of Jose Quz Bretado, it is indicated that M. Contreras
mssed work often, had been late to work several tines, and when he did cone
to work he did not bring the necessary equi pnent sonetines. TRIII 9, 10.
(h one occasion, according to Bretado, M. (ontreras |et too nuch water run
on afield on April 18, 1982, and flooded it. M. Contreras denied this and
it isdifficut to determne which of the two is telling the truth about the
flooding. | amnore inclined to base ny opi nion on M. Bretado' s assessnent
of M. ontreras' attendance and tardi ness, but especially his not com ng
prepared for work.

The conpany w tnesses testified that their selection for |ayoff
and rehire does take into consideration the quality of work of the
enpl oyee.

The fact that M. (ontreras testified that when M. Bretado laid
himoff he said "It's not ny fault.”, inno way inplies to ne that it was,
then, sone other person's fault. S nce there was a general |ack of work, and

others were also being laid off, it is
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natural to assune that it was, in fact, not M. Bretado's fault. Though
M. Bretado denied saying that, it coul d have been said and neant not hi ng
todowthdiscrimnation. In fact, if it was anyone's fault that M.
Gontreras was the one sel ected for layoff, it may have been his own, due
to his poor work habits.

| find no connection between M. Gontreras’ presence at a
protest neeting along wth all of the other irrigators and ot her workers,
or of his presence at a union informati on giving neeting, in anyway
connected to his layoff. In fact, others laid off at that tine included
Forenan Bretado' s own father and brother who were shovel workers. They
too had been at the union neetings.

Vs there discrimnation in the rehire of Hernandez, H ores and
Gont rer as?

General Gounsel contends that the Norton Gonpany was in
violation of the Act, because it hired two other tractor drivers while M.
Hernandez and M. Hores were on layoff. It is true that in My anot her
tractor driver was needed to cut cotton stocks. The work required a
tractor driver, not a caterpillar driver. Both Hernandez and H ores were
known as caterpillar drivers. Hores had been found not conpetent as a
tractor driver the previous year. M. Hernandez had not driven a tractor
for the conpany, to the know edge of M. Mcali zio.

M. David GQuznman was enpl oyed to drive the tractor and cut the
cotton stocks. He had prior experience driving a tractor for the conpany.
TRIII 60 IV 3, 4.

A the first of June, Marvin Keeton returned to work as a
tractor driver, followng his recovery froma stroke. He had been

promsed by M. Mcalizio that he woul d be put back to work
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when he got a doctors release. TR 111l 64,

M. Hernandez was reinstated on June 11, 1982, as a result of a
call fromthe conpany asking himto return.

| do not find that the conpany discrimnated inits
refusal to recall Hores and Hernandez. Hores' dismssal is
di scussed separ at el y.

Two irrigators were rehired before Rafael (ontreras. These were
d audi o Chacon and Bernardo Herrera. There is no reason that M. Contreras
shoul d have been put to work before the others. | have already found that
there was no seniority system and even if there had been, there was no
showing that M. (ontreras was the seni or enpl oyee.

Testinmony was offered to show that both M. Chacon and M.
Herrera repeatedl 'y applied to the conpany to go to work. M. Herrera had
reported in My and in md-June | ooking for work. He was rehired on June
19, 1982. M. ontreras had appeared at the conpany on occasi on w t hout
asking for work. He spoke to M. Ibarra one tine and M. Gonzal ez anot her,
but did not speak to a conpany representative. He saw M. Bretado w t hout
asking for work. TRI1IlI 61. Fnally he did speak directly to M. Bretado,
just 15 days before his actual reenploynent. M. Bretado told himto come
back in two nore weeks, which he did. He was enpl oyed on July 9, 1982.

Shoul d the conpany have nade an effort to contact
M. ontreras, as they did wth M. Hernandez when they needed hi n? Gener al
Gounsel argues that they shoul d have called himin, since they had his

address. M questionis, why did M. ontreras hi nsel f
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not ask for enpl oynent on the other two occasi ons when he appeared at the
work place. |f he canme there to see certain other enpl oyees, as he said,
and if he even saw M. Bretado w thout asking for work, it raises a
question of his real interest in returning to work.

No irrigators were hired during My, and none were hired during
the first week in June. Qe nman returned froml eave of absence, and the
other was newy applying, but they did so before M. (ontreras appli ed.
The general policy of M. Bretado was to leave it to the workers to apply.
(obviously, if a worker did not apply when the conpany needed soneone it
woul d behoove the conpany to call the workers directly, as was done when
they recalled M. Hernandez. In any case, it was the practice of M.
Bretado, as foreman of the irrigators, to leave it to the workers to
reapply at a tine when they wanted to work. He would indicate the
appr oxi mat e ti ne when he thought the work woul d be available and it woul d
be up to the worker to cone into the conpany and check for work at that
tine.

It may be argued that there are shifting reasons for the delay in
rehire of M. Gontreras. It was testified that M. Gontreras was not as
good an irrigator as others, because he allegedly flooded a field. (M.
Gontreras denies that he flooded a field, and on the contrary says he was
conplinented by his foreman.) It was ny inpression that according to the
testinony of the conpany supervisors, the |ayoff considered quality of work
by a worker. It was not nentioned by M. Bretado that he took that into
consideration inthe renire of M. Contreras. It does not appear that the

fact that M. Contreras had al | egedl y
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flooded a field was a reason for any delay in his rehire. It nay have
been in the thinking of the order of layoff, but it was not nentioned as a
specific consideration for his rehire. Accordingly, | do not find any
shifting reasons for delay in rehire.

If there was any delay in the rehire of M. Gontreras it woul d
have had to take place wthin the 15 day period including the | ast week in
June and the first week in July, as he was hired on July 9, 1982. It
woul d be necessary for the General Gounsel to show that work was avail abl e
during that 15 day period and that M. Gontreras was purposely kept from
working. That has not been acconpli shed.

Notw thstanding all of the foregoing discussion, it is inportant
to consider the testinony of M. Jose Calles, who all eged that he had
spoken to M. Bretado on the occasi on when they rode in the pickup truck
to burn the wheat field stubble. He clained that when he asked when t hey
were going to rehire M. Qontreras, he was told by M. Bretado that they
were not going to rehire M. Contreras, because he had filed a charge
agai nst the conpany. M. Bretado testified that no such conversati on ever
took place. He said they were together for a mnute and a half during the
ride tothe field. Qearly, thereis a conflict in testinony.

The difficulty inthis instance is in determning who is telling
the truth and who is lying. O the one had it is hard to inagine that M.
Calles coul d be so precise about the tine and pl ace of the al |l eged

conversati on unl ess such conversati on had
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actually taken place. On the other hand, M. Bretado recalls the
situation equal ly well and denies saying anything to M. Galles other than
totell himto get into his pickup and go for aride inthe field. In
nost instances there is sone indication in the nanner of the wtness which
indicates that the testinony nmay or nay not be relied upon. In this

i nstance both w tnesses were equal ly believable. Wen both are
believable, | can only conclude that it is incunbent upon General GCounsel
to overcone the stalenate in testinony by other evidence in order to prove

the charges. | do not find that other evidence achieves that goal.

Vs the dismssal of Casey Hores an act of di scrmnation?

As indicated supra, Casey Hores was known to the conpany as a
supporter of the union and he had engaged in protected concerted activity
i n havi ng spoken up on behal f of hinself and others concerning job rel ated
condi ti ons.

Hs layof f was discussed supra, and found not to be
discrimnatory. Before he was considered for return fromlayoff, he was
dismssed fromhis job as irrigator on account of the discovery that he
had been signing his name to the Witted Ice G. forns and charging ice to
the J. R Norton Conpany.

M. Hores admtted that he had signed his nane on two
occasi ons, but he denied that he had been there nore than those two
occasions. He denied a third signature that certainly appears the sane as
the others. | found that his testinony did not have the sound of truth.
Hs nmanner of testifying wth regard to the ice matter had the ring of

f al seness.

-51-



In any case, the fact is that he did admt to taking ice while
on layoff and charging it to the conpany. H's defense was that he had
been permtted to take ice on a previous |ayoff under a different forenan,
i.e., M. Buddy Larson. M. Larson testified that he had never at any
tine authorized M. Flores to take ice for hinself and charge it to the
conpany while on | ayoff.

A'so, the manner in which M. Hores attenpted to
descri be his discussion of the charge wth M. Norton had the sound of one
who recogni zed he was guilty of theft, i.e., his reference to others as
steal ing w t hout anyone doi ng anythi ng about it.

| believed the testinony of M. Norton in describing the
conversation wth M. Hores. | did not believe M. H ores.

The conpany has a perfect right to dismss anyone for theft.

It is a reasonabl e business justification. | find no discrimnation.

Vs the reassignnent of M. nzal ez an act of discrinnation?

There is no question about the fact that M. Gonzal ez was an
active uni on supporter and spokesman for the workers. It was well known
to the conpany officials. Anple testinony as well as an admssion in
Respondent's brief is to that effect. The question is whether or not the
reassi gnment fromirrigator to shovel work was intended as retaliation for
such activities.

M. onzal ez was reassigned to shovel work at a tine when ot her
workers were being laid off fromall of the positions, i.e., tractor
drivers, irrigators and shovel workers. He could just as well have been
laid off wth the other irrigators at that tine. Instead he was kept in

the enpl oy of the conpany and told that if
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he wanted to work extra hours he could do so to offset the | oss of hours
worked by an irrigator. The hourly pay was the sane for both
classifications. He chose not to work any of the extra hours and,
according to the testinony of one wtness, preferred the shorter work day.

A question raised by General Gounsel in his brief is, howis it
that if the conpany needed fewer shovel workers they were willing to allow
those that renained to work overtine to gain additional hours. | can see
the possibility of such an arrangenent. Wiile there nmay be enough work for
a certain nunber of persons, including the overtine hours, it nmay not be
enough for additional workers. In any case, it would strike ne as strange
that the conpany woul d so much want to discrimnate against M. onzal ez
that they should al so | ayoff the father and brother of M. Bretado fromthe
posi tion of shovel workers to make roomfor himas a way of enbarassing
him

If there is any unstated reason for the transfer instead of the
| ayoff, | suspect it would be nore likely that the conpany did not want to
be accused of |aying off the chief spokesman for the union while keepi ng
others. At least by transferring him they could offer himthe chance to
nake the sane noney he made as an irrigator.

The conpany spokesnen admtted that there was sone aspect of
puni shnent involved in the transfer. The puni shnent was not for having
engaged in union or concerted activities, but for having done a poor job as
anirrigator. The fact that he felt isol ated while doing shovel work does

not, initself, indicate
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discrimnation. It is possible that, as part of his punishnent for being
a poor irrigator, separation fromothers, whomhe was likely to talk to
during working hours, mght have been appropriate. GCertainly, if M.
Gnzal ez felt that he did not want that job he coul d have accepted | ayof f
I nst ead.

The question is whether the conpany had a good reason to
discipline M. Gnzalez. |If they did not, it nay be concluded that the
puni shnent was for his concerted or union activities. |If they did, there
woul d have been nothing wong wth using this formof discipline for
failure to performeffectively.

The testinony of both M. John P. Norton and M. Jose Q uz
Bretado indicates a general buildup of difficulties. Fomthe first day
of M. Norton's assignnent as Farm Manager, M. nzal ez was conpl ai ni ng
about M. Bretado. Wen he was told to return to his work he left the
job altogether. Onh February 4, 1982, according to an allegation by M.
Bretado, M. Gonzal ez had chal | enged himto fight when he was trying to
tell himwhat to do. | agree wth General (ounsel that the testinony of
David Chavez Quzman is not sufficient to prove that allegation, because
he only heard part of the conversation, but it does support the fact that
such chal | enge took place at the tine stated.

In February, 1982, M. Gonzal ez caused sone | ettuce trucks to
be stuck in the nud, because he irrigated certain rows that were narked
off limts. Asoin February, M. Gonzalez left the liquid fertilizer
running after the water had been turned off, M. Norton caught it later

inthe night. It was an expensive m st ake.
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Onh March 30, 1982, M. (onzal ez all owed water to i nundate a
field of carrots which has the effect of causing themto rot, to scald,
and to reduce the yield.

| reject the further conplaint of M. Bretado that M. Gonzal ez
left after his first shift on April 9, 1982. The testinony supports the
right of a worker to | eave after his first shift, even though nost nay
choose to remai n

April 13, 1982, M. (onzalez was alleged to have failed to
finishirrigating rows in Field 15. He was spoken to about this when he
returned to work on the 16th. Hs testinony did not deny that he had
allowed the rows to remain dry. He testified to a conversation he had
wth M. Norton about howtired he was of having the foreman step on his
tail by questioning himabout his work

M. nzal ez testified about another occasi on when he bel i eved
that the work he had | eft undone was done by an arrangenent between
hi nsel f and anot her worker who was taking over at the end of the shift,
i.e., M. Galles. This was on April 24, 1982, two days before Gonzal ez’
transfer to shovel work. M. Calles supported the fact that such an
arrangenent had been nade, and that it was a problemwth water level in
the canal. M. Norton and M. Bretado said otherw se.

| find that there was sufficient reason to transfer M.
Gonzal ez to shovel work given the accumul ati on of incidents in which
his work as an irrigator had been deficient. Qe nay not hide behi nd
the fact that he is a union representative or an activist in protected

concerted activities to conpl ain that
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he i s being harassed when he is given legitimate correction for poor
wor k per f or mance.

In ny opinion, the conpany had a | egiti nate busi ness
justification for taking the action it took in transferring M. Gnzalez to
shovel work. | suspect that anot her worker might have been fired
altogether in simlar circunstances, but given the fact that he had fil ed
charges wth the ALRB and was such an ardent representative of the
enpl oyees, woul d have nost certainly been a reason to avoid further charges
being lodged. If anything, | find that the conpany acted with restraint

toward this enployee. | do not find discrimnation.

SUMVARY CF FI NDINGS

| have found that John P. Norton, Jose Quz Bretado and
Cavid Mcalizio are supervisors wthin the nmeaning of Section 1140. 4
(j) of the Act.

| have found the J. R Norton Gonpany is an agricultural enpl oyer
wthin the nmeaning of Section 1140.4 of the Act.

| find that the conpany was responsible for the acts of its
Supervi sor David Mcalizio when he interrogated Benjamn Hernandez and
Casey Hores in separate incidents. The General Gounsel established a
prinma facie case by proving that the enpl oyer engaged i n conduct whi ch
reasonably tends to interfere wth, restrain or coerce enpl oyees in the
exercise of their rights under the Act. That is sufficient under Law ence
Scarrone, 7 ALRB No. 13. It does not matter that the enpl oyees
interrogated did not thensel ves feel intimdated, because the test is
whet her an enpl oyer was engaged i n conduct which nay reasonably tend to

interfere
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wth the free exercise of enployee rights. Ml Pack Ranches v. ALRB
102 Gal . App. 3d 512 (1980).

| find however that the enpl oyer sufficiently repudiated its
conduct by sending a letter to each of its enpl oyees indicating that no
harmwas i ntended and that the conpany did not condone any threats nade to
the enpl oyees. The NLRB has establ i shed that such a repudiation is
sufficient as a renedial action. Broyhill Go. 260 NLRB No. 10¢ 187. The

letter of repudiation is substantially identical to that of an ALRB order.
(See @X 11). It would be redundant and a waste of tine to require the
conpany to agai n serve such notice on the enpl oyees.

| find no discrimnation in either the |ayoff or rehire of
Benj amn Hernandez, and Rafael (ontreras nor the | ayoff of Casey H ores
and hi s subsequent di smssal .

It is nmost appropriate that the persons laid off during a general
sl ow down in work avail abl e woul d be those that are | east needed.
Hernandez and Hores were caterpillar drivers, and only tractor drivers
were needed at the tine. Wen two other persons were hired to help wth
the tractor work they were persons who had specific experience known to the
conpany in operation of the tractors. There was not a seniority systemat
the conpany so it was not required that the laid off workers be hired back
in any specific order. There was not a long delay. As soon as the work
was available the caterpillar drivers were hired back.

M. Qontreras was rehired wthin fifteen days of the date he
nade actual application for work. It was not up to the conpany to ask

himto go to work. He was on conpany property
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visiting other workers on other occasions wthout asking for work. If
there was a delay inrehire it was his own doi ng.

| do not find that General Gounsel net his burden of show ng that
the layoff of Hernandez, ontreras and Hores was notivated by an attenpt to
di scrimnate because of their concerted activity or their union activity. |
do not find that the alleged delay in rehire was an act of discrimnation
either. Gertainly there was concerted activity and union activity, but there
nust be sone show ng of a connection between the acti on taken by the conpany
and an intent to discrimnate on that account. It does not neet the test of

Law ence Scarrone, 7 ALRB, No. 13.

If it were found that these workers were rehired | ater than others,
who had not engaged in concerted or union activity, and that an intent to
discrimnate had been the notivating force, that finding woul d be overcone by
the fact that when the burden shifts to the Respondent he shows a | egitinate

busi ness justification, Nshi Geenhouse, 7 ALRB, No. 18. Here, the

Respondent Conpany had a policy of no seniority. The practice was left up to
the forenen. In the case of the tractor drivers or caterpillar operators the
forenman apparently call ed soneone back fromlayoff if he needed him In the
case of the irrigators, the foreman waited for people to apply for work and
then rehired themwhen the work was available. Further, he took into
consideration the factor of work performance. Hence, when consi dering
soneone for layoff or rehire, the | east conpetent were laid off first and
rehired last. This may be a fine line, but even one or two incidents such as
the flooding of afield or the failure to water sone rows coul d nmake a

di ff erence.
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| find that there was a | egiti nate busi ness justification for the
general layoff, i.e., lack of sufficient work, and that the | east effective
were laid off first. In the case of M. Hernandez he was rehired as soon as
a caterpillar operator was needed. Indeed, he was called. In the case of
M. Qontreras he was rehired within 15 days of his application and the usual
practice for rehire by Forenan Bretado was followed. | believe it is a
reasonabl e policy to layoff the | east conpetent first and rehire theml ast.
So whether we ook to the fact of Gontreras'' hesitance to apply or his not
being quite as good an irrigator as another worker, the conpany appears
justified inits action.

| find that the dismssal of Casey F ores while he was on | ayof f
was justified. He was fired for taking i ce while he was not enpl oyed and
charging it to the conpany. Theft is a just cause for dismssal. It nmay
be argued that each piece of ice was only valued at eighty cents, but the
sumis not for us to consider. The conpany has a right to di smss soneone
for the slightest infraction. It is apparently true that the conpany once
had a problemw th people signing for ice to the point that it was out of
control. They put an end to that practice sone tine earlier. If it were
allowed to pass that M. Hores stole ice and was not penalized the
practice coul d easily be rekindl ed.

"An enpl oyer nay di scharge an enpl oyee for good cause, bad
cause, or no cause at all wthout violating Section 8 (a)(3) as |ong
as his notivation is not union discrimnation and the di scharge does
not puni sh activities protected by the Act." L' Eggs Products, Inc.
vs. NLRB, 619 F 2d 337, (9th dr. 1980).
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The General (ounsel has the burden of proving an unfair |abor
practice charge by a preponderance of the evidence (Labor Code Section
1160.3). In adiscrimnatory firing case, when the General CGounsel proves
a prina facie case of enpl oyee firing because of union activity, the
enpl oyer bears only the burden of clearly explaining the non-di scrimnatory

reasons for its actions. Mntebello RFose M. vs. ALRB, 119 CA 3d 1,

(1981). In ny opinion, the Respondent has shown a reasonabl e non-
discrimnatroy explanation of its action in firing Casey H ores.

| find that the transfer of M. Quadal upe Gnzal ez to the
posi tion of shovel worker was not an act of discrimnation. Wile it is
true that M. Gonzal ez was wel |l known to the conpany as having engaged in
protected concerted activity and union activity, it is not proved that his
transfer was neant to discrimnate agai nst himfor those causes. FEven if
it had been shown that the General Counsel denonstrated a prina facie case

of discrimnation, it would have to neet the "but for" test of Wight Line,

Inc. 251 NLRB Nb. 150. The Board discussed its application of the

Wight Line test in Nshi Geenhouse 7 ALRB No. 18.

If it is contended that the General Gounsel net his burden of
showi ng discrimnatory intent, then the burden shifts to Respondent to show
that it woul d have reached the sane decision absent concerted activity. |
bel i eve Respondent has done this by denonstrating a series of incidents in
which M. Gnzalez failed to performeffectively in his job as irrigator.
Qearly, it is appropriate to take sone disciplinary action when the

conpany has an enpl oyee who nakes repeat ed serious mstakes that are

- 60-



costly to the conpany. Here the conpany mght have taken nore drastic
action, but it chose to allow M. (nzalez to continue working at a | ess
pl easant job. (Foreman Bretado nust not have seen it as so onerous
t hough, as he supervi sed his own father and brother in the shovel work.)
M. Gonzal ez could well have earned nore noney as a shovel worker if he
had chosen to do so. He wanted to work only the standard week and put in
no overtine or Saturdays wth the other workers. He woul d have 24 hour
shifts as anirrigator.

General ounsel contends that Respondent denoted M. (onzal ez
W thout as much as a cursory investigation of his explanati on of what
happened wth regard to the final incident of not watering certain areas.
In ny opinion, it was not necessary to even consider the final action of
this enpl oyee to decide that he should be disciplined. The transfer took
place at the tine it did, because it was the tine of the general |ayoff.
Rather than lay M. Gonzal ez off, the conpany gave hi mshovel work. |
di sagree that any further investigation need to be nade of the final
i nci dent .

| find no violation of the Act wth regard to M. Gonzal ez

QONCLUSI ONS OF LAW

Based on the foregoing, | make the foll ow ng concl usi ons of | aw
1. J. R Norton Conpany is an agricultural enployer wthin

the neani ng of Section 1140.4(c) of the Act.
2. Wited FarmVWrkers of Arerica, AFL-AQ is a | abor

organi zation wth the neani ng of Section 1140.4(f) of the

Act.
-61-



3. Respondent enpl oyer engaged in unfair |abor
practices in so far as it conducted surveillance of agricultural workers
Benj amn Hernandez and Casey F ores wthin the neaning of Sections 1152
and 1153(a) of the Act.

4. Respondent repudiated its conduct in the foregoi ng
I ncidents of surveillance by sending appropriate |etters to all of its
enpl oyees consi stent wth the usual renedy required by the Board.

5. The unfair labor practices affected agriculture wthin
the neani ng of Section 1140.4(a) of the Act.

6. The renai ni ng charges agai nst Respondent shoul d be
dismssed in so far as they relate to Rafael Gontreras, Benjamn

Gontreras, Quadal upe Gonzal ez and Casey H ores.

CROER

Havi ng found that Respondent has sufficiently repudiated its
violation of Section 1153(a) of the Act, and having found that the
Respondent did not violate Sections 1153(a), (c) and (d) of the Act in

the renai ning charges, the conplaint is dismssed inits entirety.

DATED February 4, 1983 ) ,
ﬂﬁfmwp Ladit

THOVAS PATR (K BURNS
Admnistrative Law Gficer
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