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GECRGE LUCAS & SONS, ) Case Nos. 79-CE67-D
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and )
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SALVADCR SANCHEZ AND MANUEL )
ALVARADQ )
Charging Parti es. g

BACKPAY DEA § ON AND CRDER

n Decenber 22, 1981, the Agricul tural Labor Rel ations Board
(Board) issued a Decision and Oder in the above-entitled case, 7 ALRB No. 4-
7, finding, inter alia, that Respondent George A Lucas & Sons had di scharged
Pedro Miranontes and Juan Moreno and refused to recal | Manual A varado, A na
Fuentes, Petra Fuentes, and R cardo Fuentes because of their protected
concerted activities, in violation of Labor Gode section 1153( a).y The Board
found that Respondent had al so viol ated Labor Code section 1153(d) wth
respect to the Fuentes famly but dismssed all allegations in the conpl ai nt
concer ni ng Sal vador Sanchez.

h ctober 5, 6, 7, and Novenber 1, 1982, a hearing was hel d before
Admni strati ve Law Judge (ALJ)%/ Mark Merin

2 Al section references herein are to the Galiforni a Labor Gode unl ess

ot herw se speci fi ed.

2l A the time of the issuance of the ALJ's Decision, all ALJ's

were referred to as Admnistrative Law Gficers. (See Gal. Admn. (ode, tit.
8, 8 20125, anended eff. Jan. 30, 1983.)



for the purpose of determning the anounts of backpay due the di scrim nat ees.
(n March 30, 1983, the ALJ Issued the attached Suppl enental Decision in this
proceedi ng in which he found that the discrimnatees were entitled to the
anounts of backpay set forth therein. Thereafter, Respondent and the General
Gounsel filed exceptions wth supporting briefs, and General (ounsel filed a
brief in answer to Respondent's excepti ons.

Pursuant to the provisions of Labor Gode section 114-6, the Board
has del egated its authority in this natter to a three-nenber panel of the
Boar d.

The Board has considered the record and the ALJ's Suppl enent al
Decision in light of the exceptions and briefs of the parties and has deci ded
to affirmthe ALJ's rulings, findings, and conclusions, as nodified herein,

3/

and to adopt his recormended O der, wth nodifications.=

Manuel Al var ado

Respondent excepts to the ALJ's assessnent of backpay liability for
Manuel Al varado during two separate and distinct backpay periods on the
grounds that A varado was out of the country during one period and therefore
was not available for work and, in the other, that he had failed to nake
reasonabl e efforts to secure suitabl e enpl oynent. Respondent al so excepts to
the ALJ's failure to prorate over the entire cal endar year a | unp-sum vacation

benefit A varado received froman interim

8 As no party excepted to the ALJ's finding that Juan Mreno was
entitled to reinbursabl e expenses in the amount of $4.6.25, we adopt that
findi ng.

10 ARB Nb. 6 2.



enployer. Ve find partial nerit in the exceptions.

February 16 - April 1, 1980

W find no nerit in Respondent's exception to the ALJ's award of
backpay for the six-week period fromFebruary 16 to April 1, 1980. UWtil he
was laid off on February 16, 1980, A varado pruned grapes for V. B Zani novi ch
who, |ike Respondent, is a Delano area grape grower. He was recalled six
weeks later, on April 1. Avarado testified that his only attenpts to find
work during the layoff period were "a couple of tines" at Lucas & Sons, the
Respondent herein. He said he spoke to supervisor Rolando di Ranos, who
advi sed hi mthat no work was availabl e but promsed to notify himas soon as a
vacancy occurred. DO Ranos, who supervises the various crew forenen, denied
that he saw Alvarado at all during the pertinent period. He also explai ned
that since he does not hire workers, he woul d not have promsed to call
Al varado but woul d instead have referred himto a crew forenan had the
discrimnatee in fact contacted himregardi ng work. No other w tnesses
testified in support of, or in opposition to, the testinonial clains of either
A varado or di Ranos.

The ALJ did not expressly discredit di Ranos, but accorded his
testinony | ess weight than that of Alvarado on the basis of two occurrences
whi ch he found served to belie di Ranos’ assertion that he does not hire
enpl oyees. The first occurred in June 1979 when Ranon Hernandez, A varado' s
forner crew foreman, left Respondent's enpl oy. Hernandez' crewwas laid off

at that tine and several of the crew nenbers subsequently were reassi gned

10 ALRB Nb. 6 3.



to work under the supervision of the remaining forenen. In August of that
year, at a tine when both Alvarado's brother and sister were working for
Respondent, di Ranos asked the brother to informA varado that he woul d be
assigned to Emlio Rodriguez' crewwhen he reported for work. (George Lucas &

Sons (1981) 7 ALRB Nb. 47, ALID pp. 17-18.) The second instance invol ved di

Ranos' notification to Alvarado, at the direction of Respondent and its
counsel , that Respondent intended to give effect to the Board s Decision and

Qder of reinstatenent in George Lucas & Sons, supra.

W do not find that either of the incidents the ALJ cited is
sufficient to overcome di Ranos' contention that he does not hire Respondent's
enpl oyees. The evidence indicates that A varado had al ready been hired on the
occasion that di Ranos relayed word to himthat he was to be reassigned to
Rodriguez' crew, and it cannot persuasively be argued that di Ranos exerci sed
hiring authority when he carried out Respondent’'s instructions to advi se
A varado that Respondent was prepared to conply wth the Board' s reinstat enent
Q der.

Were, as here, the ALJ's credibility resolution is vague, or is
based on entirely irrel evant factors, or on reasons which are factual ly
defective, the Board wll, if necessary, make its own credibility findings.
(Inland Gontai ner Gorp. (1979) 240 NLRB 1298 [100 LRRM 1421]; Pete Sal em
(1977) 229 NLRB 547 [95 LRRM 1193].) In the context of this backpay

proceedi ng, however, for the reasons di scussed bel ow, we need not nmake an

i ndependent judgnent as to which of the witnesses we wll believe.

10 ARB Nb. 6 4,



An enpl oyee' s efforts to seek interi menpl oynent nust not be judged
on the basis of isolated periods in the backpay period. As explained by the
National Labor Rel ations Board (NLRB) in Sagi naw Aggregates, Inc. (1972) 198
N_RB 598 [81 LRRMI 1025], the test is whether the record established that the

enpl oyee had consci enti ously sought other enpl oynent during the whole of the
backpay period. Wen determning the reasonabl eness of an enpl oyee's efforts
to mtigate | osses, the Board nay consi der such factors as the enpl oyee's
experience and the [ abor conditions in the area in which he or she nornal |y

works. (Mastro P astic Gorp. (1962) 136 NLRB 1342 [50 LRRM 1006].)

A varado was laid off by the interi menpl oyer,
Zani novi ch, as the najor, pruning operations were conming to an end. He was
recal | ed six weeks later, when Zani novi ch cormenced the thi nning and tying of

grapevines. In George Lucas & Sons (1981) 7 ALRB No. 4.7, the ALJ had

occasi on to di scuss Respondent's cul tural practices and seasonal cal endar wth
sone specificity. He found that Lucas' pruning season ordinarily ran from
January to March. If this was true again in the year pertinent herein, we can
assune that Respondent's pruning operations, and |ikely those of other area
growers as well, were nearing conpl etion at about the sane tine that A varado
was laid off by Zaninovich. At the nost, Respondent woul d |ikely have been
engaged in prinmary pruning work for only another two weeks. Therefore, we
"cannot concl ude that there was an over abundance of enpl oynent opportunities
in jobs commensurate wth those of Respondent." (Mtlock Truck Body & Trail er

Corp. (1980) 248 NLRB 461, 465

10 ARB Nb. 6 5.



[104 LRRM 1102] )Y

Mbr eover, since A varado apparently had a reasonabl e expection of
returning to work for the interi menployer, and did return wthin six weeks,
he did not wlfully renove hinself fromthe |abor narket and, "Unhder the
circunstances, it woul d appear reasonable that he mght await word from|[the
interi menpl oyer] rather than venturing into [the] job narket." (Keller
AumnumChairs Southern, Inc. (1968) 171 NLRB 1252, 1257 [69 LRRM 1348].)
Smlarly, inl.T.Q Qorporation of Baltinore (1982) 265 NLRB No. 169 [112

LRRM 1315], the NLRB excused the discrimnatee' s failure to seek interi mwork
inthe first full four weeks follow ng his unl awful denotion since he had nade
adequate efforts to seek work during the remai nder of the backpay period. As

the Board sai d,

4/ The ALJ also indicated that it would be i mmaterial whether or not
A varado had applied for work during the time he was on | ayoff status fromthe
i nteri menpl oyer, reasoning that he coul d not "expect to get work during the
relatively slack period prior to the tine he was recal | ed" because his | ack of
seniority woul d have precluded an enpl oyer fromhiring himat a tine when a
limted amount of pruning work is reserved for nore senior enployees. In
reaching this conclusion, the ALJ relied solely on a general assessnent of
Del ano area grape industry enpl oynent practices provided by Juan Cervantes,
Del ano area field nanager for the Lhited FarmWrkers of America, AFL-AQ
(UAW whomhe permtted General (ounsel to qualify as an expert w tness.
A though the UFWwas not a charging party in the present proceeding, or in
George Lucas & Sons, supra, 7 ALRB No. 47, that the UPWhad been certified by
the Board as the excl usi ve bargai ning representative of Lucas' enpl oyees on
Sept enber 10, 1982, just one nonth before Cervantes testified in the present
proceeding. Ve do not believe that it was prudent of the ALJ to rely on the
testimony of soneone in Cervantes' position. Wile we do not doubt his
experience in enpl oynent patterns in the Delano area, we doubt that he can be
characterized as a disinterested wtness. Mreover, we find his testinony
irrelevant to the question of whether A varado exerci sed reasonabl e diligence
in mtigation of danages.

10 ALRB Nb. 6 6.



MFadden' s work record in the whol e backpay period | eaves no doubt
that he sought, in good faith and wth reasonabl e diligence, to
mtigate his backpay. Ve therefore find it unnecessary to consi der
what McFadden did during the initial 4 weeks in question. (Id. at

slipopn. p. 4.)
Wile it was Respondent’'s burden to prove that reasonable efforts by
A varado coul d have produced work during the six-week | ayoff period,
Respondent presented no evi dence show ng that, wth reasonabl e diligence,
soneone wth Alvarado's skills, qualifications, and experience shoul d have
been abl e to secure enpl oynent, and that appropriate work was avail abl e at

tines pertinent herein, either wth Respondent, or at other area growers.

Respondent nerely proposes that we fol | ow Mercy Peni nsul a Anbul ance

Service, Inc. (9th Adr. 1979) 589 F. 2d 1014 [96 LRRVI 1338 wherei n the court,

inreversing the NLRB, found that a discrimnatee's attenpts to seek work "an
average of only three tines a nonth during each of the nine nonths he was in
the job nmarket after his discharge does not rise to reasonabl e diligence."

But, in a subsequent decision, in Afred M Lews, Inc. v. NNRB (9th Qr.

1982) 681 F. 2d 1154 [110 LRRM 3280], the sane court explained that it had

reached its Mercy finding because the discrimnatee had spent nost of his tine

on projects unrelated to the job search and had pursued enpl oynent
opportunities wth "disinterest." Mreover, the backpay cl ai nant had conceded
that his job search woul d have been successful had he diligently sought

enpl oynent. ontrasting the situation in Mercy, the court found no evi dence
that the Lew s discrimnatee was insincere and noted, in particular, that the

19-nont h period of unenpl oynent in Lew s

10 ALRB Nb. 6 1.



coincided wth a period of substantial unenpl oynent in the job search area.
Aven all of the circunstances, particularly A varado' s work

history during the whol e of his backpay period, we do not believe Respondent

has articul ated a persuasive evidentiary or |egal basis for denying A varado

his entitlenment to backpay during the six week period fromFebruary 16 to

Aporil 1, 1980.

Novenier - Decenber 1980

Curing the course of the hearing, counsels for Respondent and
General ounsel stipulated that A varado was in Mexico fromNovenber 29 to
Decenber 29, 1980, the second of the disputed backpay periods. Wile the ALJ
found that A varado vacati oned in Mexico during that sane period, he
neverthel ess hel d Respondent |iable for four days of back pay during that tine
(Decenber 16, 17, 18 and 19). According to Al varado's own testinony, he again
wor ked for Zani novich, through Gctober 31, 1980, and then left for Mexico on
Novenber 3, 1980, staying in that country until he returned to resune work for
Zani novi ch the foll ow ng January 3, 1981. o

G oss back pay does not accrue while a discrimnatee is
unavai | able for work. In NLRBv. Mastro Pastics Gorp. (2d dr. 1965) 354
F.2d 170, 174 n. 3. [60 LRRVM2578] cert. den. (1966) 384 US 972 [62 LRRM
2292], the court held that:

S/ A varado also testified that at the concl usion of the 1980 harvest,

inlate ctober, he had been assured by Zani novich of work during the
pruni ng season, whi ch coomenced on or about Decenber 5, 1980. h Decenber
20, while in Mexico, he received confirmation fromhis Zani novi ch forenan
that he could return to work at any tine. The evidence indicates that he
coul d have returned to work as early as Decenber 5.

10 ARB Nb. 6 8.



[Al discrimnates is not entitled to backpay to the extent
that he fails toremain in the | abor nmarket, refuses
to accept substantially equival ent enpl oynent, fails
todiligently search for alternative work, or voluntarily

quits alternative enpl oynent w thout good cause.
Therefore, whether A varado was in Mexi co fromNovenber 3, 1980, through
January 3, 1981, as he testified, or, fromNovenber 29 to Decenber 29, 1980,
as the ALJ found and the parties stipulated, it is clear that he was not
avai l abl e for work on Decenber 16, 17, 18, and 19 and we wll direct that his
net backpay award be adj usted accordingly.

Vacati on Pay.

Respondent excepts to the AL)'s failure to deduct as interim
earni ngs vacation pay recei ved by di scrimnatee A varado on Novenber 23, 1981.
Respondent concedes that Respondent had no backpay liability on that date but
argues that the vacation pay shoul d be prorated over the 1981 cal endar year,
the period in which it was earned. V¢ disagree. The vacation pay recei ved by
A varado was interi mearnings; however, the burden is on Respondent to
establish that that interi mvacation pay was earned during the gross backpay

period. (Abatti Farns, Inc. (1983) 9 ALRB Nb. 59.) Ve can find no authority

for Respondent's theory that the vacation pay should be prorated. V¢ wll, in
future cases, allowvacation pay to be deducted as interimearnings only if
the discrimnatee was entitled to vacation benefits during the period of the
discrimnatee' s vacation or the period of tine for which vacation benefits
were pai d.

Pedro Viranontes - Alleged failure to mtigate danages.

Pedro MViranontes' backpay period covers approxi nately

10 ALRB Nb. 6



two years, fromJanuary 15, 1980, through January 22, 1982. VMiranontes, who
was 24- years of age at the tine of the hearing, testified that he had worked
exclusively for area grape growers. H's gross backpay award was conput ed by
the General Qounsel at $9,519.38. The ALJ found that Mranontes had not nade
adequate attenpts to seek work fromMarch 15 through June 10, 1980, and agai n
fromQtober 16, 1980, to July 21, 1981, and concluded that M ranontes shoul d
be deni ed backpay for those periods on the theory that his interimearnings
woul d have equal ed his gross backpay during those sanme periods. Accordingly,
he adjusted Mranontes' total net backpay award down to $2,987.44. General
Qounsel excepts to any dimnution of the backpay award, contendi ng that
Respondent failed to prove that Viranontes did not nake reasonable attenpts to
secure interimenpl oynent during the whol e of the two periods of tine set
forth above. V¢ find the exception to be lacking in nerit.

Miramontes worked intermttently for at |east six
different agricultural enployers during the backpay period foll ow ng his
discrimnatory di scharge by Respondent in January of 1980. He testified at
| engt h concerni ng his unsuccessful applications for additional work during the
backpay period, describing wth considerabl e specificity the persons to whom
he applied for work, as well as places and tinmes. Respondent produced a
nunber of w tnesses, persons fromwhomM ranontes al |l egedly sought work, to
refute his testinony. Qediting "totally" the testinony of three of
Respondent' s witnesses in particular, the ALJ found that for the period from
March 15, 1980, through June 10, 1980, M ranontes "exaggerate[d] his attenpts

to find work to give the
10 ALRB Nb. 6 10.



i npression that he nade reasonabl e efforts to mtigate his damages."

Viramont es reported no earni ngs what soever during the nine-nonth period from
Cctober 16, 1980, through July 21, 1981. Again, in reliance on rebuttal

w tnesses cal l ed by Respondent, the ALJ found M ranontes' description of his
efforts to seek work during that tine to be equal |y suspect. V¢ have revi ened
the ALJ's credibility determnations in light of the rel evant record evi dence
and conclude that his findings are free fromprejudicial error.

Pedro Miranontes - Alleged wllful conceal nent of interimearnings.

As noted previously, Miranontes reported no enpl oynent for the
ni ne-nont h peri od between Qctober 16, 1980, and July 21, 1981. Respondent
contends that M ramontes worked for Mntemayor Trucki ng Gonpany for several
weeks prior to July 22, 1981, that he wilfully and fraudul ently conceal ed
earni ngs recei ved fromMntemayor, and that for those reasons, as well as the
fabricated accounts of his efforts to seek interi menpl oynent, he shoul d be
required to forfeit the whol e of his backpay award. In his Decision, the ALJ
took into considerati on Respondent’'s contentions and found that while it was
probabl e that MViranontes and Montenayor had entered into a joint venture
busi ness rel ati onship, and while there was sone evi dence fromwhi ch he coul d
infer that Viranontes nust have been earning but conceal i ng noney received
from Mont enayer, there was insufficient record evidence by which to nake such
a finding. He concluded that Respondent had failed to carry its burden of
provi ng interimearni ngs.

CGal I ed by Respondent as an adverse witness early in the hearing,

Viramontes naned all of his enployers during the whol e

10 ARB Nb. 6 11.



of the backpay period except Mntenayor and two ot her enpl oyers.gl He said he
did not work at all fromQtober 1980 until he began haul i ng grapes for
Mont enayor on or about July 22, 1981. He also testified, however, that
al though he did sone work for Montenayor prior to July 22, 1981, he did so
W t hout conpensat i on.

Later in the hearing, in response to questioning by Respondent,
M ramont es sai d he had purchased a truck in behal f of Mntenayor Trucking in
the Sunmer of 1981 for $2500. He testified that he was not the owner of the
truck, that he used it only to haul grapes for three naned conpani es whi ch had

contracted with Montenayer for that purpose in the sunmer of 1981,

6/ : : : .

= Mranontes made no testinonial references to enpl oynent wth either
BEugene T. Nl bandi an, Inc. (My 1980, $83.38) or Tonko L. Zani novi ch (Sept.
1980, $57.53). Wien Respondent confronted Miramontes with payrol | data
obtai ned fromthe Californi a Enpl oynent Devel opnent Departnent, the w tness
said he had forgotten that he had worked for Zani novi ch but denied that he had
worked for Nal bandian. The latter had listed a Pedro Mranontes on its
payrol | records, but wth a different social security nunber than that of the
wtness as well, as an address where the wtness stated he had never |ived.
Miranontes said he had lost his wall et and suggested that soreone el se had
wor ked for Nal bandi an using his nane and nunber .

The ALJ acknow edged that although he is not a handwiting expert, the
signature on the cancel | ed Nal bandi an check appears to be in the sane hand as
the one on the Lucas and Zani novi ch payrol | checks whi ch Respondent produced
and M ranont es acknow edged he had endor sed.

The ALJ refused to accept Respondent's characterizati on of M ranontes'
failure to disclose the Zani novich enpl oynent, until prodded, as conscious or
willful. He observed that the enpl oynent was for a short period and that
Zani novich did not issue Mranontes a W2 formwhi ch mght have aided his
recall. As for Nal bandian, the ALJ found an absence of proof that the two
Mranmontes' are the sane person. Accordingly, he concluded that Respondent
had not, by the evidence set forth above, established wllful and/ or
fraudul ent conceal nrent of earnings sufficient to warrant a total forfeiture of
the entire backpay award. Ve affirmthe ALJ's findings.

10 ARB Nb. 6 12.



and that he worked without pay in order to | earn howto operate a bobtail
truck. S x nonths later, in Decenber 1981, Miranontes purchased that sane
truck from Mntenayor for $1, 000.

M ranmont es conceded that he used the truck to haul cantal oupes, for
one or two days prior to July 15, 1981, but insisted that he did so w thout
conpensation. Uon further questioning by Respondent, he said he worked at
Mco Enterpri seszl haul i ng cantal oupes but that work was not done until the
sumrmer of 1982, Respondent produced payrol| records fromMco show ng that
Mbnt enayor haul ed cant al oupes for that conpany on 16 different days prior to
July 15, 1981. Those records indicate that the Conpany pai d Mont enayor a
total of $3,913 for the services of three drivers, one of whomwas M ranont es.
M ranontes al one was credited with hauling 931 running feet of nelons at $.25
per foot. Thus, Mntenayor woul d have been paid $1629.25 by M/co for the work
perfornmed by M ranontes al one.

Oh the final day of the hearing, General Gounsel called Juevenal
Mont emayor, of Montemayor Trucking, who testified that while Viranontes, as
wel |l as two other drivers, had indeed worked for his trucking conpany while it
was under contract to haul nelons for Mco in the summer of 1981, all of them
did so wthout pay in order to gain job experience for the comng grape
harvest. In his Decision, the ALJ expressed the view that Mntenayor had been

less than truthful with respect to his business arrangenent

i Miramontes did not include Mco in the list of three conpani es which had
contracted with Montemayor to haul grapes in the summer of 1981.

10 ALRB Nb. 6 13.



wth Mranontes, stating that:
The expl anation for the absence of conpensation from Montenmayor to
Mranontes that the latter was just learning a newskill; i.e.,
driving a bobtail truck, is not conpelling since, as Fbspondent
elicited, Mranontes had driven a simlar truck the previ ous year .
. and that nonetheless it would only take approxi nately five hours
for a person wth no experience to learn that skill.
However, the ALJ found that Respondent failed to carry its necessary burden of
proving that Mramontes had in fact conceal ed i nteri mearni ngs. 8/

Respondent concedes that its only evidence consists of an inference
that Mranontes was paid for his services for Mntenayor but contends that the
| ack of other evidence is the result of the ALJ's prejudicial failure to
enforce a subpoena by whi ch Respondent sought to elicit fromM ranontes
docunent s establ i shing i ncone recei ved during the disputed backpay period. In
the alternative, Respondent argues that even on the present record, the Board
reasonabl y coul d find sonething i nherently suspect in Mntenmayor's purchase of
a truck for $2500 and subsequent sal e of that same vehicle, just six nonths
later, to Mramontes for $1000 because, "The highly favorable terns of this

transaction fromM ranontes' standpoi nt suggest strongly that the price cut

8 Bven assuming, for purposes of discussion only, that M ranontes

infact entered into a partnership or joint-venture busi ness
arrangenent w th Montenayor, that fact al one woul d not establish
earni ngs subject to being credi ted agai nst the backpay awar d.

"As inall enterprises conducted for profit, only the bal ance after
the deductions for costs and expenses of doi ng busi ness represent
earnings fromsel f-enpl oynent." (Hyster Go. (1975) 220 NLRB 1230
[90 LRRM 1544] enforced (9th Ar. 1977) 549 F. 2d 807 [95 LRRV 108]
cert. den. (1977) 431 U S 955 [95 LRRM 2575].) Moreover,

sel f-enpl oynent 1s not to be equated wth failure to search for
interi menpl oynent. Gonsequently, periods of self-enploynent are
not to be exenpted fromthe gross backpay peri od.

10 ARB Nb. 6 14.



was intended to reward Viranontes for the services he had perforned for
Mbont enayor at My/co Enterprises and perhaps el sewhere. "

Wile we agree wth the ALJ's ultinate concl usion that the record
wll not support a finding of wllful conceal nent of earnings, we also
bel i eve, for reasons di scussed bel ow, that the ALJ erred in excludi ng evi dence
naterial to Respondent’'s burden of establishing that Mranontes intentionally
understated i nteri mearnings for the purpose of receiving backpay in excess of
the cl ai ned actual | oss.

Subpoenas Duces Tecuns

Respondent served each of the discrimnatees, except Juan
Mbreno, w th subpoenas duces tecumby which it sought disclosure of
certain specified infornmati on concerning the discrimnatees' efforts to
seek work, a schedule of their interimearnings, and certain other
financi al data. o None of the discrimnatees conplied wth the subpoenas
nor noved to revoke

(Hrrrrrrrrrrrtry
(It

L The infornation the discrimnatees were asked to produce at
hearing is as fol |l ows:

Wiere and fromwhom each sought enpl oynent during the whole of his or
her backpay period and the nanner in which the applicati on was nmade
(i.e., oral, witten or otherwse), as well as the responses they
recei ved to such applications. A so, for the entire backpay period,
all sources of incone, a list of expenses incurred or paid (including
but not limted to rent or nortgage paynents), utility paynments,

aut onobi | e and travel expenses, child support or alinony, nedical
paynents or hospitalization costs, and the satisfaction of any court
judgnents). The exact dates of any vacations taken and any and al |
occasi ons when the discrimnatee quit enpl oynent or was di scharged,
and the reasons therefor.

10 ALRB Nb. 6 15.



t hem 10/

Respondent contends in its exceptions that the ALJ wongful |y
rejected its plea for enforcenent of the discovery requests in their entirety
and now urges the Board to direct the discrimnatees to fully conply with the
subpoenas and the ALJ to conduct further proceedings as necessary. |In the
alternative, Respondent proposes, as an appropriate sanction for the
discrimnatees’ disregard of the discovery requests, that each of them except
Moreno, be denied the whol e of his or her backpay award.

A person served wth a subpoena is required to appear and to give
testinony pursuant to such subpoena. (Bob's Mitors, Inc. (1979) 241 NLRB 1236
[101 LRRVM 108]; Lab. (ode 88 1151, 1151.2.) The Board' s regul ations, at

Galifornia Admnistrative Code, title 8, section 20250(b), require that any
person who does not intend to conply with a subpoena shall petition in witing
to revoke the subpoena within five days after the date of service except
where, as here, the subpoena has been served | ess than five days before the
hearing, in which case the petition to revoke is due on the first day of

heari ng.

In Qurarra M neyards Gorp. (1977) 3 ALRB No. 21, we gave effect

to the well-settled principle that respondents have

10/ A ma Fuentes was served at her hone, 716 Daz, Delano, at 9 p.m, on

Cctober 4, the evening before the heari ng commenced, as were her nother, Petra
Fuentes, and father, R cardo Fuentes. A varado al so was served at hone, 1942
Randol ph Street, Delano, at 9 a.m, on Qctober 5, the day on which the hearing
coomenced. M ranontes was served at the Tex-Cal Conpany, where he was

ﬁrrpl oyed at the tine, at 7:30 a.m, also on Gctober 5, the first day of the
eari ng.

10 ARB Nb. 6 16.



only alimted right of pre-hearing discovery in unfair |abor practice
proceedi ngs. However, we al so proposed that in backpay proceedi ngs, since
there no longer is a need to maintain wtness confidentiality:
. . . full disclosure be available of information tending to verify,
contradict, or further clarify the naterials in the files of the
General Gounsel .

Manuel A varado testified that he had al ready turned over to
General Gounsel sone tax returns and had others at hone. The ALJ rul ed that
the docurents were relevant, that the wtness had waived any cl ai mof
privilege he mght otherw se have nade with respect to tax returns when he
turned over certain of themto General Gounsel, and therefore all other tax
returns shoul d be produced. Accordingly, he directed the witness to return
later in the hearing wth the mssing returns. Respondent reserved further
cross-examnation until such tine as the docunents were produced. V¢ find no
record evi dence that A varado agai n appeared at the hearing.

A na Fuentes said she lives wth her nother (Petra Fuentes) and
father (R cardo Fuentes). She reads English and understood the inport of the
subpoena whi ch was addressed to her. She said she sawthat her father and
not her had recei ved what appeared to be simlar docunents, and assum ng t hat
that was the case, she neither opened themnor told themabout them She al so
testified that she had al ready turned over sone docunents to the General

Gounsel and had no ot her docunents that mght cone w thin the subpoena.

Wen M ranontes simlarly was questioned by Respondent,

10 ALRB Nb. 6
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General Gounsel handed Respondent two docunents provided by iranontes. They
are captioned Uhenpl oynent | nsurance and Notice of Gonputation and appear to
list enployers in the area for whomM ranont es had worked during the backpay
peri od. By Respondent then asked M ranont es whet her he bel i eved that he coul d
produce any of the renai ning docunents set forth in the subpoena. Gounsel for
General (ounsel asserted her objection to disclosure of tax data on the
grounds of privacy. The ALJ disagreed, noting that such docunents are
routinely used as a reliable gauge of incone when applying for credit, in
donestic relations situations, or to showincone as the basis for getting a
court award. But noting that Mranontes had filed a joint return with his
w fe, and expressing concern for the wfe's privacy, the ALJ directed that he
produce all available tax forns for an in canera inspection, explaining that
gross i ncone has no neani ng absent corresponding W2 forns. He also directed
the wtness to produce W2 forns and applications for credit subject to an
initial perusal by himto determine only if they reveal ed current or prior
enpl oynent. M ranontes returned wth the avail abl e docunents that afternoon.
The ALJ reviewed them and since they nade no nention of prior enpl oyers, he
deci ded they were not probative and declined to nake themavailable to
Respondent .

Respondent renewed its notion to enforce the subpoena served on

M ramontes, particularly that portion which requested

1 n the basis of these docunents, Respondent was able to elicit from
M ramontes the fact that he had worked for Zani novich and rai se the question
of the disputed enpl oynent with Nal bandi an, discussed nore fully, infra, at
footnote No. 6.

10 ALRB Nb. 6
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records denonstrating applications for credit, and expenses incurred during

t he backpay period, including rent and nortgage paynents nmade. The notion was
deni ed by the ALJ on the grounds that one cannot deduce from expenses paid
what the source of revenue mght have been, and that therefore an examnation
of the docunents for such a purpose woul d consune nuch tine and not
necessarily be probative as to any of the issues.

Respondent proposes that it was prejudi ced by M ranont es® def i ance
of the subpoena on the apparent theory that the requested docunents woul d have
reveal ed, for exanple, applications for credit in which the discrimnatee
woul d have di scl osed sources and anounts of interi mincone or assets, which
woul d serve to inpeach his claimthat he had no earnings fromQct ober 16,
1980, until July 22, 1981, when he commenced worki ng for Montenayor Trucki ng
Gonpany for conpensat i on.

Absent atinely filed notion to quash the subpoena served on
Viramontes, we find no expl anation or precedent for the ALJ's in canera
i nspection of the requested docunents and his ruling that they woul d not be
probative of the issues and therefore woul d not be di scl osed to Respondent .
In soruling, the ALJ substituted his judgment for that of Respondent and
deni ed Respondent an opportunity to receive and litigate evidence, or attenpt
to inpeach the wtnesses' credibility, regarding earnings other than those
whi ch Viranontes had disclosed voluntarily. Ve find that the ALJ's
prej udi ci al excl usi on of evidence material to Respondent's burden of
establishing wllful conceal nent of earnings constitutes reversible error.

Accordingly, we wll renmand this case to an

10 ARB Nb. 6 19.



ALJ for further action consistent wth our Decision herein, including
enforcenent of the Mranontes' subpoena and the reopeni ng
of the record to adduce additional evidence with respect to the al |l eged

. . . 12/
conceal nent of interi mearnings.—

Sunmar y

I n accordance w th our Decision herein, we shall renand this
proceeding to an Admnistrative Law Judge to resune and conduct this
proceedi ng i n a manner consi stent w th our Deci sion herei n concerni ng
enforcenent of the subpoena duces tecumserved on Pedro M ranont es.

Apart fromthat specific issue subject to renand and
reconsi deration, we see no purpose in delaying i npl enentation of the renai nder
of our Decision herein. Therefore, in order to further the purposes and
policies of the Act as expeditiously as possible, we will order immedi ate
conpliance wth the other features of the recoomended QO der of the ALJ subject
to the follow ng nodifications: delete fromthe backpay award of Manual
Al varado the sumof $149.50, which represents the period from Decenber 16
through Decenber 19, 1981, when he was not available for work, and, in
addition, hold in abeyance the whol e of Pedro Viranontes' backpay award unti |

such tine as a final resolution of that natter has been reached.

rrrrrrrrrrrrrnl

12/ V¢ do not believe that a renand is warranted w th regards

to the other subpoenas. A na Fuentes testified that she did not possess
any of the docunents specified, and we have addressed Respondent's
material exceptions to the ALJ's findings regardi ng Al varado.

10 ARB NO 6 20.



RO
Pursuant to Labor (ode section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that George Lucas & Sons, its officers, agents,
successors, and assigns, shall pay to each of the discrimnatees , whose nanes
are |isted bel ow the backpay amount |isted next to his or her nane, plus
interest to be conputed at seven percent per annumuntil the date of issuance
of this Decision and thereafter interest to be conputed as provided in our

Decision and Oder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55.

Juan Mreno $ 46.25
A ma Fuentes 2, 482. 86
Petra Fuentes 2,447.65
R cardo Fuentes 2,447. 56
Manuel Al var ado 3,043. 60

It is also ordered that this proceeding be, and it hereby is,
renanded to an Admnistrative Law Judge for the purpose of reopening the
record, enforcing the subpoena duces tecumserved on Pedro Viranontes , and
adduci ng addi tional evidence, if necessary, concerning Vranontes' alleged
w I ful conceal nent of interimearnings .

It is further ordered that, upon the concl usion of such further
proceedi ngs, the Admnistrative Law Judge shal | prepare and serve on the
parties a Second Suppl enental Decision containing findings of fact upon the
evi dence received, conclusions of |aw and recommendations; and that fol | ow ng
servi ce of the Second

(et
(et

10 ALRB Nb. 6 21.



Suppl enent al Deci sion on the parties, the provisions of Galifornia
Admnistrative Gode, title 8, section 20282, shall be appli cabl e.
Dated: February 10, 1984

JGN P M CARTHY, Menber

JEROME R WALD E Menber

JARE CARR LLQ  Menber

10 ALRB Nb. 6 22.



CASE SUMVARY

George A Lucas & Sons 10 ALRB No. 6
Gase No. 79-C=67-D
79- (& 134-D
80-C&2-D
80-C&3-D
(7 ALRB No. 47)

Backgr ound

In George Lucas & Sons (1981) 7 ALRB No. 47, the Board found that Respondent
had di scharged two enpl oyees (Pedro M ramontes and Juan Mbreno) and refused to
recal | four nore enpl oyees (Manuel A varado, A ma Fuentes, Petra Fuentes and
R cardo Fuentes) because of their protected concerted activities in violation
of the Act. Thereafter, the Regional Director issued a backpay specification
setting forth his assessnent of the anounts Respondent owed each of the
discrimnatees for economc |osses resulting fromthe unfair |abor practi ces.
Respondent excepted to the proposed backpay specifications wth regard to all
of the discrimnatees except Juan Mreno and the contested natters were set
for an evidentiary hearing before an Admnistrative Law Judge.

ALJ' s Deci sion

The ALJ found that all of the discrimnatees except Pedro M ranontes were
entitled to the amount of backpay specified by the Regional Drector. Wth
respect to Viranontes, the ALJ found that he had failed to mtigate his | osses
during two distinct periods in his backpay period by failing to nake adequate
efforts to, obtain interi menpl oynent. Accordingly, he reconmended t hat

M ranont es® gross backpay award of $9,519.38 be reduced to a net backpay award
of $2,987.44. Respondent filed exceptions to certain aspects of the ALJ's
Decision, contending in the nain that Viranontes had fraudul ently conceal ed
interimearnings in order to naxi mze Respondent’'s liability to him and
therefore he should be required to forfeit the whol e of his net backpay award.
Respondent al so contended that A varado shoul d not be awarded backpay during a
si x-week period when he allegedly failed to make reasonabl e attenpts to seek
interi menpl oynent or during a three day period during which he was out of the
country.

Boar d Deci si on

The Board uphel d the ALJ's determnation that A varado had net his obligation
to mtigate losses during the disputed six-week backpay period. The Board

al so found, however, that gross backpay does not accrue while a discrimnatee
Is unavail abl e for work, that A varado was on vacation in Mexico during three
days of his backpay period, and adjusted his net backpay award accordi ngly.
The Board al so found nerit in Respondent’'s position regardi ng the subpoenas,
but only as it concerned Viranontes. S nce Mranontes had not noved to quash
t he subpoena whi ch Respondent had served



on him the Board found that it was error for the ALJ to have exanined the
reguest ed docunents in isolation and then declined to turn themover to
Respondent because he believed that the infornation contai ned therein woul d
not serve any valid purpose. The Board renanded to an ALJ that portion of
this proceedi ng which concerns Miranontes, with directions to enforce the
subpoena served on M ranontes, to reopen the hearing and adduce further
evidence, if necessary, and to issue a Second Suppl ement al Deci sion setting
forth his or her findings of fact and conclusions of law The Board al so
directed that the whol e of Mranmontes' recommended net backpay award be hel d
i n abeyance pending the Board s final resolution of that issue but ordered
that all other aspects of its Decision be deened final wthin the neani ng of
Labor Code section 1160. 3.

* * %

This Case Sunmary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * %
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STATE G CALI FCRN A
BEFCRE THE AGR AQULTURE LABCR RELATI ONS BOARD

In the Mitter of Gase Nos. 79- (B 134-D

GERE A LUCAS AND SONS, 588;:27[?
Respondent QS ON 80-C&2-D
and
PECRO M RAMONTES,  SALVADCR / MR 1o s
SANCHEZ and MANLEL ALVERADQ fen B

Charging Parti es.

APPEARANCES:
Gonstance Cary, Saff (ounsel, Agriculture Labor Rel ations Board, for the

General ounsel ;

Paul hady, Sayfarth, Shaw Fairweather and Geral dson, for Respondent.

MRK E MERN Admnistrative Law Judge:

n Decenber 22, 1981, the Agriculture Labor Rel ations Board issued its
Decision and Oder (7 ALRB No. 47) directing Respondent, inter alia, to take
certain affirnative action to renedy unfair |abor practices found therein,
including the reinstatenent of unlawf ully di scharged enpl oyees Pedro Fuent es,
Juan Mbreno, Pedro M ranontes, Sal vador Sanchez and Manuel A verado with
conpensation for any | oss of pay and other economc | osses they suffered, as a
result of their discharge or Respondent's failure to rehire them

A back pay hearing was set for Qctober 5, 6, and 7, by notice dated July
12, 1982, and thereafter General (ounsel filed its Back Pay Specification to
whi ch Respondent, George A Lucas and Sons



(hereinafter sonetines referred to as "LUCAS'), replied. The present
controversy concerns Respondent's objections to General (ounsel's cal cul ation
of gross back pay for cal endar years 1981 and 1982 for its alleged failure to
take account of predictabl e absenteei sm Respondent's chal | enge to any back
pay for Pedro Viranontes on the grounds that he fraudul ently conceal ed interim
earnings, and failed to mtigate damages; and Respondent's objections to
General Gounsel 's cal cul ations of the amount due Manuel A verado, R cardo
Fuentes, Petra Fuentes, and Al nma Fuentes on the ground that those Charging
Parties failed to discharge fully their obligation to mtigate danages. This
hearing was hel d before ne in Delano on Qctober 5, 6, 1, and continued to
Novenber 1, 1982, at which tine it was concluded. Thereafter, General Qounsel
and Respondent filed briefs which have been fully consi dered.

Uoon the entire record of this case, including ny observations of the
deneanor of the wtnesses, | nmake the follow ng:

FIND NG AND GONCLUS ONS

ARCES BAKK PAY FCR CALENDAR YEARS
1981 AND 1982 - ADJUSTMENT FCR
ABSENTEH SV

In his May 14, 1982 |etter to Respondent’'s counsel, Paul Goady,

i ncorporated by reference into the Back Pay Specification, John More, ALRB
Regional attorney, states that "after January 1, 1981 there is no accounting
for nornal absenteeism V& would be willing to negotiate utilization of an
absentee factor for the gross during 1981 and 1982", two cal endar years wthin
the back pay period. Responding to the Back Pay Specification, on August 26,
1982, Respondent's counsel, M. Ooady, stated in Footnote 2 of

-2-



page 9 of his response:

Wth respect to the "absenteeismfactor” referred

to in Paragraph 4 of your letter of August 9,

1982, | amunabl e to recol | ect any specific

proposal you nay have nade for cal endar years 1981

and 1982. It is gratifying, however, that you now

recogni ze that sone further adjustnent is

necessary in the cal cul ati ons whi ch you provi ded

tone. | wuld be interested in receiving any

such proposal whi ch woul d i ncorporate the absent -

eeismfactor for the last two years of the back

pay peri od.
M. Qoady then objected to the conputations in the Back Pay Specification for
Manuel A verado and Pedro Miranontes, on the grounds that the absenteei sm
factor for the years 1981 and 1982, was not consi dered.

Prior to objecting to the | ack of an absentee factor, Respondent's
counsel objected to the nethod General Gounsel enpl oyed to conpute gross back
pay liability for cal endar years 1981 and 1982 and proposed an aver agi ng
net hod which was illustrated by specific conputations. In its anendnent to
the Back Pay Specification, General Gounsel's Exhibit 2, filed on Qctober 5,
1982, General (ounsel accepted the averagi ng nethod for conputing back pay
liability for the cal endar years 1981 and 1982 as proposed i n Respondent' s
reply to the Back Pay Specification but rmaintai ned that no absentee factor was
i ncl uded because the averagi ng nethod "incl udes the earnings of short term

enpl oyees



and enpl oyees with | ow production and does not accurately reflect the

productive capacity of the discrimnatees. At no tine, however, did the
Respondent waive its position that the conputations for 1981 and 1982 were
still defective for excludi ng an absentee factor.

Inits brief, General Gounsel argued that since Respondent did not
suggest how the absentee factor shoul d be applied, and as there was "no
evidence in the record on which to base any such factor”, Respondent’'s claim
that the absence of an absentee factor is a defect nust be rejected.

Respondent, on the other hand, proposes that an equitable formula to
refl ect absenteei smcoul d be based on the assunption that each of the
di scri mnatees woul d have been absent at |east 10%of the available work days
and, accordingly, proposed reduci ng each of their back pay awards by 10%
dted in support of this proposal were various cases which establish that it
is proper for the NNRB to factor in absenteei sm but the nethod by whi ch
predi ct abl e absent eei smwas cal cul ated varied in the cases cited from6%to
13%

S nce no evidence was presented at the hearing to establish what the
actual absentee rate was in the crews to which the discri mnatees woul d have
been assi gned had they been enpl oyed, nor what the di scri mnatees’ actual
hi stori cal absent eei smexperiences were, the determnation of appropriate
absent eei smfactors by the Hearing Gficer, follow ng the close of evidence,
woul d be arbitrary at best. As an absenteei smfactor necessarily reflects the
condi tions of enploynment at the tine and in the area where the enpl oynent took

pl ace, a proper devel opnent of an
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appropri ate absenteei smfactor nust depend upon the specific facts in that
| ocal e. Absent an adequate record on which to devel op an appropriate
absenteei smfactor, the Hearing Gficer nust decline to specul ate on an
appropriate figure and accordingly rejects the Respondent’'s suggestion that it
be fashioned out of judicial whole cloth. No absenteei smfactor, therefore,
w il be included to reduce the back pay awards for the years 1981 and 1982.
By agreenent, absenteei smwas taken into consideration in the prior years
i ncl uded wi thin the back pay peri od.

PECRO M RAMINTES

There is no dispute as to the back pay period which runs fromJanuary,
1980, through the conclusion of January, 1982. During that back pay peri od,
Viranontes was enpl oyed at installations of various other agricultural
enpl oyers and earned noney whi ch was properly offset agai nst Respondent's back
pay liability, producing a net back pay clai ned ow ng by the General Counsel
to Pedro Miranontes in the anount of $9,519. 38. &

Respondent chal | enges not the specific total on the back pay cal cul ation
applicable to Miranontes, but rather clains that Viranontes conceal ed interim
enpl oynent, testified falsely relating to efforts to obtai n enpl oynent to
mtigate his danages, and wthheld informati on so that the accurate
cal cul ation of the back pay due hi mwas rendered i npossi bl e. The great est

part of the hearing was consuned by the taking of evidence both fromand

1/

This is the anount | totalled fromexhibits attached to
the brief reflecting adjusted net back pay cal cul ations, addi ng $51. 74
for August 17, 1981, as per the Sipulation filed as ALO Exhibit 1.



relating to Miranontes in Respondent's efforts to denonstrate the witness?
decei tful ness and fraudul ent conceal nent of actual earnings.

Respondent argues that NLRB precedent requires the disall onance of any
and all back pay to Viranontes, if it is found that he wlfully conceal ed
earnings and falsely testified regarding efforts to mtigate his damages, and
enphasi zed in his brief the power of the Board to protect against abuse of its
own process by fashioning an appropriately punitive neasure and denyi ng any
relief to back pay applicants who testify fal sely and conceal earnings from
t he Boar d.

General Qounsel steadfastly defended M ranont es® good faith and rejected
the Respondent's concl usions that M ranontes engaged in fraud,
msrepresentation, or wlful conceal nent. Because of the detailed nature of
the al |l eged conceal nents and deceit, each of the specific allegations wll be
examned in detail bel ow

March 15 through June 10

Fol I owi ng hi s di scharge by Lucas, M ranontes obtai ned enpl oynent wth
Tex-Cal Land Managenent Conpany. |In md-Mrch, 1980 Miramontes was |aid of f
by Tex-Cal and, according to his testinony, did not obtain enpl oynent wuntil
hired by JimHronis on June 12, 1980. Wien questioned by Respondent's
counsel as to his attenpts to find enpl oynent during the approxi nate 12 week
period prior to his enpl oynent wth Hronis, Mranontes described filing for
unenpl oynent conpensation and aski ng unnaned forenen whomhe net on the street
or knew through friends if he coul d obtai n enpl oynent wth their conpanies.
Wen pressed, Viranontes nentioned three conpani es, Sumrmer and Peck, Tenneco,

and Superi or,



where he recal | ed seeking enpl oynent. Hs attenpts to gain enpl oynent at the
three naned conpani es, Viranontes described in some detail, detail which in
all instances was totally contradicted by the specific persons whom he cl ai ned
he contacted. Mawurillio Pnentel, for instance, al so known as "Barrelito", a
supervi sor for Tenneco, denied know ng Pedro M ranontes or havi ng been asked
by himfor enploynent. Furthernore, he denied having authority to hire

enpl oyees and deni ed ever telling an applicant that he woul d notify hi mwhen
work becane available. Mranontes nai ntained that "Barrelito" did know him
personal |y and had told himthat the conpany was not then hiring but that he,
"Barrelito", would [ et hi mknow when the conpany was goi ng to enpl oy nore
workers. Aurelio Menchaca, the | abor superintendent for Superior Farns, whom
M ranmont es cont ended he contacted during this period, fromwhomhe testified
he obtai ned a card, and whomhe described attenpting to reach by tel ephone on
several occasions, contradicted Viranontes' testinony by denying ever seeing

M ramontes, denying there was roomin his office for an applicant to wait, and
rejecting iranontes' contention that his secretary coul d have cal |l ed hi mon
the radio since his instructions to his secretary were never to call him
except in an emnergency.

Among the conpani es at which Viranontes testified he sought enpl oynent,
was Tex-Cal fromwhich he had been laid off in md-March. According to
Viranontes, he repeated y contacted his previous forenan, Joe Medina, who
lived near him to inquire when he woul d resune work wth that conpany.
According to Viranontes, he was repeatedl y encouraged that he woul d get
reenpl oynent at the first opportunity, but that nore senior people woul d be

call ed



back first. Mramontes specifically testified that he approached Medi na
| ooking for work followng his lay off in md-Mrch and specifically renewed
his request when suckering began in May. Medina, called by Respondent,
contradi cted M ranontes' version sayi ng that he was never approached by
Mi ranmont es seeki ng enpl oynent and that, contrary to M ranontes® description,
M ranmont es never cane to his house to seek work.

| find it inplausible, at best, that Medina who admtted y knew
Miramontes personal ly as his forner foreman, woul d be mstaken as to his
subsequent contacts with Viranontes, and | decline to assune that Medina, a
supervi sor for an independent farmng corporation, wuld testify falsely
nerely to aid the fortunes of a sister grower. The total contradiction by
"Barrelito", Menchaca and Medi na of Mranontes’ version of his efforts to find
enpl oynent during the March 15 through June 10 period, does not bol ster
Miramontes' credibility, but rather substantiates Respondents' contention that
Mramontes is fabricating testinony to exaggerate his attenpts to find work to
give the inpression that he nade reasonable efforts to mtigate his damages.

Qctober 16, 1980 through July 21, 1981

Viranontes reported no enpl oynent between the period from Cct ober, 16,
1980, through July 21, 1981 at which tine he began driving one of Mntenayor
Trucki ng Gonpany' s trucks for A CGatanni & Son. Explaining his efforts to
| ocate work during that nine nonth period, M ranontes nentioned seeki ng work
at Qurarra, Surmer and Peck, Tex-Cal, at the Uhited FarmWrker's Del ano

of fi ce known as "Forty Acres" and fromforenen of different



conpani es he contacted at their Del ano honmes or in the fields where he saw crews
working. On one occasion he applied at the union hiring hall for work in roses
al though his prior work experience had been |imted to grapes. Specifically,
Miranontes recal |l ed speaking with a forenan for G unarra naned Padilla at one of
the | abor canps. Further, he reiterated his testinony that he nade repeated
reguests of Joe Medina, forenan for Tex-Cal, to return there for work. MNone of
these efforts, according to Viranontes, yielded results.

Respondent nai ntains that Viranontes description of his efforts to find
work during this period is fictitional. Respondent produced testinony fromthe
Delano field officer nanager for the UFW Juan Cervantes, to the effect that the
uni on has not operated a hiring hall in Delano since 1973, evidence was al so
provided froma Tex-Cal receptionist, Janie Qintana, to refute M ranontes'
claimthat he was told by a receptionist at Tex-Cal to apply at Forty Acres.

M. Quintana has been Texcal's receptionist for six years and denied that she
had ever referred any applicant to the UPWDel ano office. Not only did Joe

Medi na contradi ct Mranontes’ contention that Viranontes sought work regul arly
fromMedi na, but Medina testified that at one point during the pruning season in
1981 he tried to recall Mranontes but found that he was worki ng sonewhere el se.

Thus, Respondent argues that Viranontes has fal sely described his efforts
to seek enploynent in an attenpt to appear to have sought to mtigate his
danmages. Furthernore, Respondent of fered evi dence and has argued that not only
did Mranontes exaggerate or falsely describe his efforts to seek enpl oynent,

but he al so



w | fully conceal ed enpl oynent he did have during this particul ar period.

A though Mramontes at first testified that he did not drive a truck for

Mont emayor Trucki ng Conpany at Myco Enterprises in 1981, and only haul ed
cantel ope for one or two days when he was invited to go out and get sone, when
payrol | records of M/co Enterprises showed he had haul ed cantel opes fromthe
fields to the Mco packi ng shed between June 22 and July 8, Viranontes cal | ed
Juvenal Mbnt enayor, owner of the trucking conpany, who testified that he did
not pay any of the drivers who drove his three trucks at M/co during 1981 but
was giving theman opportunity to get job experience and intended to call them
for payi ng work when the grape harvest began. Raetta Mapl es, custodi an of
Mco Enterprises' records, testified that the Mntenmayor Trucki ng Conpany was
paid $1.75 per running foot for cantel opes haul ed by its drivers, and that
Juvenal Montenayor, hinself, received an additional $.25 per running foot for
providing the truck drivers.

Respondent mai ntai ns that the |ack of conpensation is so inprobable, that
the explanation of the relationship between M ranontes and Mont enmayor Trucki ng
Gonpany nust be rejected. Inprobable as it may sound, the Hearing Oficer
coul d believe that the economc rel ationship between Mntemayor and M ranont es
was not that of paid enployee. Particularly since Mranontes testified he
purchased a truck for Mntenmayor Trucki ng Gonpany for $2500 in the sumer of
1981 and later bought it back for $1,000, it appears probabl e that M ranontes
and Montenayor were invol ved in sone sort of joint venture, a fact which was
not fully explored at the hearing. The explanation for the absence of

conpensati on fromMntenayor to Miranontes that the latter was just learning a
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newskill, i.e., driving a "bobtail truck", is not conpelling since, as
Respondent elicited, Mranontes had driven a simlar truck the prior year
when he worked at JimHronis' during the harvest, and that nonethel ess it
woul d only take approximately five hours for a person wth no experience to
learn that skill.

Enpl oynent at Zani novi ch and Nal bi ndi an Gonpani es

Respondent contacted conpanies |isted as enpl oyers of M ranontes on a
Nbtice of Gonputation formissued by the Sate of Galiforni a Enpl oynent
Devel opnent Departnent. From Tonko L. Zani novi ch, Respondent obt ai ned
evi dence that a Pedro Viramontes had been enpl oyed during the payrol | period
endi ng Septenber 11, 1980, and earned $57.53. From Eugene Nal bandi an, Inc.,
Respondent obt ai ned evi dence that a Pedro Viramontes wth a Social Security
nunber different fromthe Charging Party's was enpl oyed there during the
peri od ending May 26, 1980 and earned $83.38. M ranontes expl ained his
failure to disclose these enpl oyers by acknow edgi ng that he had forgetten
about his enpl oynent w th Zani novi ch and denying that he worked for
Nal bandi an, explaining that he had | ost his wallet and identification
permtting soneone el se to work under his nane and Social Security nunber.
Respondent, while offering no expert testinmony froma handwiting
specialist, maintains that a conparison of the signatures on the backs of the
checks from Nal bandi an and Zani novich with Miramontes’ signature on his tax
return and on Lucas checks, denonstrates that it was M ranontes who recei ved
bot h checks showing w | ful conceal nent, at |east of the Nal bandi an enpl oynent.

S nce the Zani novi ch check appears to be for one day's work,
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w th no evidence that the conpany issued a W2 formto Miranontes, | decline
to find that Viramontes® failure to disclose this enpl oyer was either conscious
or wlful. Mranmontes was shown the Nal bandi an check and did not "have recal |
of having a check like this." He denied ever working for the conpany and
added that he never lived at the address listed wth the conpany, 430 G enwood
in Delano. Wiile the signatures on the two checks do appear, to this Hearing
Gficer, to be quite simlar, | claimno particul ar expertise in the
handwiting area and amnot qualified to nake a categorical determnation that
the signature on the Nal bandi an check is Viranontes’. Absent such evi dence,
and in the face of the denial by the wtness of ever having worked for
Nal bandi an, | do not find that Respondent sustained its burden of proof to
prove that Pedro Viranontes w lfully conceal ed earnings at the Nal bandi an
conpany.

Goncl usi on

The case of Pedro Viranontes presents serious difficulties. Wile he
clained to be unenpl oyed during the period followng his Tex-Cal |ayoff from
md- March to the second week in June, there was no corroborating evidence of
any effort he nade to secure enpl oynent during that period. To the contrary,
Respondent ' s w t nesses contradi cted every specific description of his job
search that Mramontes nade during this period, |eaving the Hearing Gficer to
concl ude not that no efforts were nade during the period in question, but only
that the description of the efforts, particularly those contacts described in
detail, is fal se.

Wi | e there was no conparabl e attack on M ranontes’ descri p-
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tion of efforts he nade to recei ve enpl oynent during the period from Qct ober
16, 1980 through July 21, 1981, the absence of conparabl e contradicting
evidence mrrors the lack of specific testinony of detail relating to a job
search in this period. There was, however, evidence fromwhich | could infer
that Viranontes nust have been earni ng and conceal i ng noney recei ved from
Mbnt e- mayor Trucki ng Gonpany during at |east part of that period. Wile | am
not troubled by the failure to discl ose the Zani novi ch short termenpl oynent,
and | amprepared to accept an i nnocent explanation of the failure to list the
Nal bandi an enpl oyrment, | still do not feel the record adequately reflects the
true rel ationshi p between Mnt emayor Trucki ng Conpany and Pedro M ranont es.
Nonet hel ess, suspi cions of inadequate reporting do not provide the affirnative
evidence which it is the burden of the Respondent to provide to prove
intentional conceal nent of earnings. Recognizing the difficulty of securing
such evidence, the Hearing dficer adjourned the hearing fromQtober 7
through Novenber 1 to permt the gathering of additional evidence. That
period of tine was not used, however, to set to rest any doubts about, or to
expl ain the economc rel ati onshi p between Mnt emayor Trucki ng and Pedro MVira-
nontes. Wiile it is possible to speculate that Viranmontes nust have been
conpensated for the work he did driving Mntemayor's truck for Mo prior to
July 21, 1981, conjecture does not substitute for fact. S mlarly, although
the exi stence of a friendship, and a truck secured for Mntenayor through the
efforts of Miranontes, suggest that Viranontes may have been driving for

Mbnt enayor Trucki ng GConpany prior to the June 21 - July 8 period in which

Viranontes admtted, belatedly, driving Montenmayor's
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truck w thout conpensation, there is not sufficient evidence in the record
fromwhi ch such a concl usi on may be drawn.
Viranontes’ enpl oynent foll ow ng August, 1981, is spotty, bat there is no
evi dence to suggest he conceal ed other enployers, or failed to nake reasonabl e
efforts to secure enpl oynent throughout the conclusion of the back pay period.
Wiile | suspect that Mranontes was attenpting to put his positioninits
best light, even to the extent of msdescribing his efforts to seek
enpl oynent, | amnot satisfied that the Respondent has proved intentional
conceal nent of earnings sufficient to require ne to sanction that conduct by
denying a back pay award in its entirety. However, the msdescription, and |
bel i eve intentional exaggeration of efforts to find enpl oynent from March 15
t hrough June 10, 1980, and the absence of convincing testinony adequately to
expl ain the eight nonth period of unenpl oynent between Qober 16, 1980, and
July 21, 1981, frustrates any attenpt to determne if there were reasonabl e
efforts nade to secure enpl oynent because the efforts nmade are so unreliably
described. | cannot rely, upon the description given by the Charging Party in
this case/ and, consistent wth the NLRB approach, such as it set out in

Brot herhood of Painters, Local 419 (1957) 117 NLRB 1596, | w Il find that

Pedro Miranontes failed to mtigate his damages during the period from March
15 through June 10, 1980 and from Qct ober 16, 1980 through July 21, 1981, and
further that he shoul d be deni ed back pay for the pay periods enconpassed

w thin those periods on the theory that his interi mearnings woul d have

equal ed his gross back pay during the sane peri ods.

Accordingly, reducing Pedro Viranontes’ back pay award to
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elimnate any net paynent to himduring the period fromMrch 15 through and
i ncl udi ng June 10, 1980, and from Qctober 16, 1980 through and includi ng July
21, 1981, and subtracting the earnings attributabl e to Zani novi ch of $57.53 as
refl ected on the check accepted into evidence as Exhibit U | concl ude that
Respondent is obligated to pay to Pedro Miranontes as and for back pay for the
period fromJanuary 15, 1980, through January 22, 1982, the anount of
$2, 987. 44.

MANUEL ALVARADO

As to Manuel Al varado, there was no dispute as to the length of the back
pay period; rather, Respondent argues that during several intervals in the
back pay period Al varado failed to discharge his obligation to mtigate
damages. Specifically, Respondent argued that A varado was unavail abl e for
work during a vacation in Mexico he took after he was laid off by VBZ, his
then enpl oyer, on Qctober 31, 1980, as part of a general reduction in force.
The vacation | asted fromNovenber 29, 1980 until Decenber 29, 1980, even
though, as testified by A varado, his forenan had advi sed Al varado to speak
w th himabout work at the begi nning of the pruning season whi ch began, on or
about, Decenber 5. Wile Avarado was on vacation in Mexico, on Decenber 20,
1980, his VBZ foreman sent word to him through a friend of A varado's, that he
could return to work whenever he desired. He did not present hinself to ask
for work, however, until the first week of January.

General Gounsel inits Arended Specification attached to its Post-Hearing
Brief, acceeded to Respondent's position insofar as it was acknow edged t hat

A varado was not avail able for work
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during the period fromDecenber 20 through January 1, 1981. {See footnote 20
to General Qounsel's Post-Hearing Brief.)

Respondent al so argues that A varado shoul d be deni ed back pay for the
period between February 16, 1980 and April 1, 1980. Al varado had been |l aid
off by VBZin md-February and was not reenployed until April 1 when he was
recalled to VBZ According to Al varado, he sought enpl oynent at Lucas through
Rol ando D Ranos, one of Respondent's supervi sors, fromwhomhe sought work
once or twice during the period in question but was told there was no work
avai l abl e and that he woul d be notified when a vacancy occurr ed.

But for a fewshort periods of tine, Minuel A varado was enpl oyed al nost
continuously during the period that the Lucas Conpany was enpl oyi ng conpar abl e
workers. A varado testified that his famly depended upon hi mand that he
could not be without work too long. Hs record of enpl oynent supports his
testinony that he did not have |long periods of unenpl oynent. Wiile D Ranmos
testified that Alvarado did not contact himto request work during the lay of f
period fromFebruary 16 through April 1, by no neans was O Ranos an
i ndependent w tness, and instead was a crew supervisor wth authority over
crew forenen. nly Respondent's superintendent is of higher authority. There
was no evi dence offered to contradict Alvarado' s testinony that he sought work
at VBZ after his lay off and before he was recal | ed.

Respondent essentially relies upon the period of unenpl oynent itself to
prove Alvarado's lack of due diligence in attenpting to find enpl oynent.
According to Juan Gervantez, qualified as an expert on the patterns of

enpl oynent in the Delano area, only

-16-



seniority peopl e are enpl oyed in pruning which runs fromthe first week in
Decenber into the first week in March, and snall work forces are used in
tying, suckering and hoei ng which is the work done, beside pruning, prior to
the thi nning and buddi ng which begins in April. Avarado had been laid of f
while pruning for VBZ, and it is unlikely that he, without seniority at

anot her conpany, coul d expect to get work during the relatively slack period
prior to the tinme he was recalled at VBZ

Wil e an enpl oyee is obliged to seek enpl oynent in order to mtigate
damages, he need only nake reasonabl e efforts. He need not exhaust his
resources searching for the elusive job, especially when he is likely to be
shortly recalled to seasonal work. Furthernore, the Respondent has the burden
to establish by the preponderance of the evidence that the discrimnatee
failed to nake adequate efforts to secure enpl oynent. Merely chal | engi ng
Avarado' s testinony that he asked D Ranos for work during the lay off from
VBZ, does not di scharge Respondent's burden or establish that M. A varado
failed to nake reasonabl e efforts to | ocate enploynent. Al it establishes is
the conflict between D Ranos'and Al varado' s recol | ection.

General ounsel argues that DO Ranos' testinony shoul d be rejected since
while he testified he did not have the authority to hire anyone, it was he who
attenpted to rehire himin 1979 by contacting A varado's sister and brot her
and he, again, who put Alvarado back to work at the direction of Respondent

and his counsel. S nce there are these internal inconsistencies in
/11
/1]
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D Ranos’ testinony, | would give his testinmony | ess weight than | give
A varado' s on the question of whether or not A varado requested enpl oynent at
Lucas during his lay off fromVBZ
Accordingly, | find that the back pay due Al varado is as anended on the
exhibit attached to General ounsel's Post-Hearing Brief, or, as | cal cul ated
it, the amount of $3,193.10.
ALMA  PETRA AND R CARDO HUENTES

Petra and R cardo Fuentes, and their daughter, A na, were not rehired by
Lucas for the harvest season beginning in August, 1979. They were rehired on
January 20, 1980, so their back pay period spans the nonths from August, 1979,
through January 20, 1980. Respondent objects to paynent to the nenbers of the
Fuentes famly of back pay for the period from August 1 through Septenber 1,
1979 on the theory that they failed to discharge their duty to mtigate
danages during that period.

| reject that contention and find that Respondent has not sustained its
burden of proof relative to the wilful failure to mtigate damages. The
Fuent es® entire back pay period denonstrates their assiduousness in seeki ng and
nai ntai ning enpl oynent. For the specific period in question, the Fuentes'
nai ntai ned that they sought enpl oynent in the way nost conducive to finding
it, i.e., stopping at crews they sawworking in fields and seeki ng enpl oynent .
They did not know therefore, at which conpanies they inquired, nor the names
of the foreman or supervisors whomthey approached. A na Fuentes testified
that she did not knowthe famly woul d not obtain work wth Respondent unti |

sonetine |ate
111

111
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in August, therefore, the only period that would really be in question woul d
be perhaps the last week in August. dven the history of their enpl oynent
during the back pay period, their Iack of notice that they woul d not be
enpl oyed at all in the 1979 Lucas harvest, and the efforts that they testified
they made to seek enpl oynent, | amsatisfied that there was no wilful failure
tomtigate in this instance. Accordingly, Respondent is |iable for back pay
for Ana Fuentes in the anount of $2,482.86; for Petra Fuentes in the anmount
of $2,447.65; and for R cardo Fuentes $2, 447.56. 2/
JUAN MORENO
There' bei ng no evidence of fered by Respondent in opposition to Juan
Moreno's claimfor back pay in the anount of $46.25, it wll be recommended
that Respondent be ordered to pay that anount to said Charging Party.
THE REMEDY
The Respondent's obligation to nake the Charging Parties whole in this
case W Il be discharged by paynent to themof the net back pay set out bel ow
plus interest at the rate of 7%per annumto accrue commenci ng wth the | ast

day of each week of the

The figures given for back pay for nenbers of the Fuentes famly were taken
fromthe total net pay displayed on the exhibits attached to General

Qounsel *'s brief. These figures refl ect changes made to the work sheets for
the back pay conputations, previously provided as part of General (ounsel's
back pay specification, to reflect the anendnent to the back pay
specification and the stipulations admtted as ALOs Exhibit 1. Wile these
figures cannot be reconciled wth those previously denanded i n the back pay
specifiction, in that they are approxi mately $200 different as to each
individual, the principal part of that discrepancy is attributable to the
unexpl ai ned omssi on of the period from Septenber 17 through Septenber 22,
1979, fromthe anmount included in the back pay specification.
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back pay period when each such sumbecane due and ow ng to the respective
Charging Parties until the date this decision is conplied with, mnus any tax
w thhol ding required by federal and state |aw

Lpon the entire record in this proceedi ng, and consistent wth these
findings and concl usions, | issue the follow ng recormended:

R

The Respondent, George A Lucas and Sons, its officers, agents,
successors, and assigns, shall nmake the Charging Parties in this proceedi ng
whol e by paying to themthe foll ow ng amounts together with interest at the
rate of 7%per annumas nore fully described above:

Pedro Viranontes: $2,987. 44;

Manuel Al varado:  $3, 193. 10;

A nma Fuentes: $2,482. 86;

Petra Fuentes: $2,447.65;

R cardo Fuentes: $2,447.56;

Juan Mreno: $46. 25.

L= L & r - e
MK E MERN
Admini strative Law Judge
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