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DEAQ S ON AND CRCER
(n Decenber 5, 1983, the Executive Secretary of the Agricul tural
Labor Rel ations Board (ALRB or Board), acting by direction of the Board,

ordered a hearing on a Request for Sanctions filed by the United Farm
VWrkers of America, AFL-Q O (WUFWor Whion) to determne whether forner ALRB
enpl oyee Adol fo Rodriguez is prohibited fromparticipating in the instant
case, Mario Sai khon, Inc. (1982) 8 ALRB Nb. 88 by the conflict of interest

provi sions of Governnent CGode section 87400,1] et seq.

Y\ | e the UFPWs Request for Sanctions did not nenti on Gover nnent Code
section 87400, et seq., we deened the UFWs Request a notion pursuant to
Governnent Code section 87404. The Board naintains a policy of readi ng
pl eadi ngs broadly so as to provide a broad revi ew of issues. Respondent does
not, and cannot, claimthat it was prejudiced in any way by the Board' s
i ncl usion of the question of Rodriguez’ disqualification pursuant to
Governnent Code section 87400 et seq. The Board s Notice Setting |ssues for
Hearing apprised Respondent of what the hearing woul d enconpass and Respondent
was afforded an opportunity to present evidence and | egal argunents on its
positioninthis matter.



and/or Title 8 Galifornia Admnistrative Gode section 20800.

On February 21, 1984, Admnistrative Law Judge (ALJ) Barbara D
Mbor e i ssued the attached Decision in this proceedi ng. Thereafter, Respondent
tinely filed exceptions and a supporting brief and the UFWfiled a reply
brief.

Pursuant to the provisions of Labor Gode section 1146, the Board
has del egated its authority in this natter to a three-nenber panel. The Board
has considered the record and the ALJ's Decision in light of the exceptions
and briefs and has decided to affirmthe rulings, findings, and concl usions of
the ALJ as nodified herein and to adopt her recommended O der.

The ALJ concl uded that Adol fo Rodriguez was prohibited from
participating in these proceedings by Title 8 California Admnistrative Code,
section 20800 and by Governnent Code section 87400. Respondent has excepted
to these concl usi ons.

Respondent first attacks the constitutionality of
Title 8, CGalifornia Admnistrative Code, section 2080(%2/ itself on the
grounds that it is overbroad and vague. V& reject this contention. The
constitutional principle of overbreadth refers to I egislation of such broad

sweep that it proscribes constitutional ly protected conduct as well as conduct
which may validly be prohibited. (See Wtkin, Summary of California Law

2l Section 20800 provi des:

No person who has been an enpl oyee of the Board shall engage in
practice before the Board or its agents in any respect or in any
capacity in connection wth any case or proceedi ng whi ch was

pendi ng during the tine of his or her enpl oynent wth the Board.

10 ALRB Nb. 46 2.



Bghth Edition, Gonstitutional Law section 176.) "Vagueness" refers to
legislation that fails to provide fair notice of what acts are prohibited.
However, reasonabl e notice of what is prohibited is all that is required.
(Gounty of Nevada v. MacMIlen (1974) 11 Gal . 3d 662, 673.) Respondent has

failed to establish that section 20800 prohi bits constitutionally protected
activity. In addition, we believe that the reach of this sectionis quite
cl ear.

The National Labor Relations Board (NLRB) has al so adopted a
regul ation which prohibits forner enpl oyees of its Véshington staff from
i nvol venent i n cases pending before the NLRB or any regional office during the
tine of the enpl oyee's enpl oynent wth the NNRB. (29 CF. R section
102. 120. )§/ ALRB Regul ation section 20800 is simlar to this NLRB regul ati on.
W adopt the ALJ's anal ysis of NLRB case |law pertaining to 29 CF. R section
102. 119 and 102. 120 as presented by Beverly Enterprises d.b.a. Hllview
Gonval escent Genter (1983) 266 NLRB No. 138 [113 LRRM 1034] and A unbaugh Goal
Gorporation (1980) 247 NLRB 895 [ 103 LRRVI 1210] nwodified on other grounds (8th
dr. 1980) 635 F.2d 1380 [106 LRRM 2001]. V¢ al so adopt her concl usi on t hat

these two cases do not require a show ng

el Section 102. 120 provi des:

No person who has been an enpl oyee of the Board and attached to the
Véishi ngton staff shal | engage in practice before the Board or its
agents in any respect or in anx capacity in connection wth any case
or proceedi ng pendi ng before the Board or any regi onal offices during
the tine of his enpl oynent wth the Board.

3.
10 ALRB Nb. 46



of actual prejudice to the party seeking disqualification as a precondition to
finding Rodriguez in violation of Regul ation section 20800.

F nal |y, Respondent argues that Regul ation section 20800 applies
only to attorneys. V¢ reject this argunent. Both the ALRB and the NLRB

regul ations refer to "persons,” and are not |imted to attorneys. In
addition, while the two NLRB cases cited above invol ved fornmer NLRB attorneys,
it was the fact of their participation rather than the capacity in which they
participated in the ater proceedings that led to their disqualification.

W also affirmthe ALJ's concl usion that Adolfo Rodriguez is
prohi bited fromappearing in Case 8 ALRB No. 88 pursuant to Gover nnent Code
section 87401.

Gover nnent Code sections 87400- 87405 are part of the conflict of
interest provisions of the state Political ReformAct. (CGal. Qv't Code, Tit.
9, Ch. 7, 8 87100 et seq.) These sections are all included wthin Article 4:
Osqualification of Forner (ficers and Enpl oyees. Article 4 restricts the
post - gover nnent al enpl oynent of certain state enpl oyees. Specifically, section
87401 prohibits forner State enpl oyees fromdirectly participating before an
admni strative agency by naking a fornmal or inforrmal appearance or by naking
any communi cation with the intent to influence the proceeding if the
proceeding is one in which the forner enpl oyee participated. Section 87402
prohibits former State enpl oyees fromindirectly participating in proceedi ngs

i n whi ch such enpl oyee woul d be

10 ALRB Nb. 46



prohi bited fromappearing under section 87401. |Indirect participation
i ncl udes ai di ng, advising, counseling, consulting or assisting in
representing any person other than the Sate of California.

In the course of his enploynent with the ALRB, Rodri guez
investigated three charges relating to ALRB Case 8 ALRB Nb. 88. He al so
participated i n conferences and i n an agenda sessi on pertaining to these
charges. This activity falls well wthin the definition of "participation”
found i n Gvernnent Code section 87400(d), which includes investigations.

W find that Rodriguez is prohibited frominvol venent in Case 8
ALRB Nb. 88 by Governnent section 87402. He is a forner state admnistrative
official as defined by Section 87400(b); he is acting as an agent for
Respondent for conpensation, the Sate of Galifornia has a direct and
substantial interest in the proceeding (insuring that the Board s Q der
awar di ng backpay to discrimnatees will be fully conplied with); and the
proceedi ng is one in which Rodriguez previously participated. As such,
Rodriguez' indirect participation in this proceedi ng by aiding, advising
counsel i ng, consulting, or assisting Respondent is prohibited by section
87402.

Respondent m sconstrues the nature of this proceedi ng when it
charges that it is ained at frustrating Respondent's preparation of its case
and at allowng discrimnatees to illegally conceal interimearnings.
Respondent is in no way precluded fromputting on its case wth the assi stance

of other investigators. It is nerely prevented fromutilizing the services

5.
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of Adol fo Rodriguez, in order to preserve the overriding interest of the state
and this agency inthe integrity of its procedures.
CROER

By authority of Labor Gode section 114.4, the
Agricultural Labor Relations Board (Board) hereby orders that Adol fo
Rodri guez, shall:

Cease and desi st fromaiding Respondent Mario Saikhon, Inc., its
agents, successors, or assigns in determning the backpay liability or
interviewng discrimnatees or in any other nanner engaging in practice before
the Board or any of its agents or in any capacity in connection wth this
case, Mario Saikhon, Inc. (1982) 8 ALRB No. 88.

By authority of Governnent Code sections 87400 through 87405,

i ncl usi ve, the Board hereby excl udes Adol fo Rodriguez fromfurther

participating in this proceeding, Mario Sai khon, Inc. (1982) 8 ALRB Nb. 88 and

hereby orders that Adol fo Rodriguez shall:

CGease and desist from

Representing, aiding, advising, counseling, consulting or assisting
in representing, for conpensation, any person (except the Sate of Galifornia)
inthis proceeding, Mario Saikhon, Inc. (1982) 8 ALRB Nb. 88.
Dated: MNovenber 1, 1984

JGN P. MCARTHY, Menber

JEROME R WALD E Menber

PATR CK W HENNLNG  Menber

10 ALRB Nb. 46



CASE SUMVARY

Mari o Sai khon, |nc. %O ALRB Nb. 46)
Rodri quez 8 ALRB Nb. 88

(fdotfoFodr guez) Case Nos. 79- CE 70- EC
79- C& 170- EC
79- C& 248- EC
79- CE248-1-EC
80- (= 39- EC
80- (&= 110-EC

AJ DEAS N

A hearing was directed in this natter to determne whether Adolfo Rodriguez is
prohi bited fromparticipating in Case 8 ARB No. 88 by Title 8 Galifornia
Admni strative Code, section 20800 and/or California Gvernnent Code section
87400 et seq. The ALJ found that through the course of his enpl oynent wth
the Board, Rodriguez had investigated two charges that are part of 8 ALRB Nb.
88 and had participated in a status conference and an agenda sessi on wth
regard to one charge. She concluded that sections 20800 and 87400 et seq. do
prohi bit Rodriguez' participation in 8 ALRB No. 83. The ALJ examned the
anal ogous NLRB regul ations as wel | as NLRB cases inter Pr eting those

regul ations. In addition, she rejected Respondent’'s clains that Title 8,
Gilifornia Admnistrative Code, section 20800 applies only to attorneys and
that a show ng of actual prejudice to the aggrieved party is required.

BOARD DEAQ S ON

The Board affirned the ALJ's findings and conclusions. It ordered Adol fo
Rodriguez to cease and desist fromaiding Respondent in determning its
backpay liability and fromrepresenting, aiding, advising, counseling,
consulting or assisting in representing any person, except the Sate of
Galifornia, in 8 ALRB No. 88.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.
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BARBARA D MOCRE, Administrative Law Judge:
PROCEDURAL H STARY AND STATEMENT F THE CASE

By an order of Decenber 5, 1983,1] and an erratumthereto i ssued
on Decenber 7, the Executive Secretary of the Agricultural Labor Rel ations
Board (hereafter Board or ALRB) ordered a hearing on a Request for Sanctions
(hereafter Request)—Z filed on Gctober 27, by the Lhited Farm Wrkers of
Arerica, AFL-AQ O (hereafter UFWor Uhion) to determne whet her Adol fo
Rodri guez shoul d be prohibited fromparticipating in the instant case, Mirio
Sai khon, Inc. (1982) 8 ALRB No. 88 (hereafter 8 ALRB No. 88).

The Board directed the hearing to determne whet her Rodri guez'
participation was prohibited by 8 Gal. Admin. Code section 20800 (hereafter
section 20800) and/or section 87400 et seq. of the California Gvernnent Codeg’/
(sections 87400 through 87405, inclusive, hereafter referred to as Article 4
when referred to coll ectively and ot herw se by individual section nunbers).
Section 20800 was enacted by the Board subject to its rul enaking authority.
(Labor Gode section 1144.) Article 4, is part of the state conflict of
interest law and, in pertinent part, provides that the presiding officer of a
guasi -j udi ci al proceedi ng may excl ude therefroma person covered by the
article. The Board deened the Request a petition wthin the neaning of

secti on 87404.

1. Al dates herein are 1983 unl ess ot herw se specifi ed.

2. WWExhibit 1. (Hereafter exhibits are referred to as UFWor
Respondent. Ex. No.__)

_ 3. Al code section references hereafter are to the
Galifornia Gvernment Code unl ess ot herw se speci fi ed.



The Board, on Decenber 13, issued a notice of hearing for
Decenber 20, and on that date | conducted a fornal hearing in this
natter.

Al parties were represented at the heari ng, 4 and after
the hearing the UFWand Respondent filed post-hearing bri efs.§/ After
consideration of all the evidence, including ny observation of the wtnesses,
argunents nade at hearing and Respondent's brief, | nake the fol | ow ng
findings of fact and concl usions of |aw

PRELI M NARY | SSUES

At the hearing, Respondent nmade various notions relative to
attachnents to the UPWs Request whi ch were denomnated therein as exhibits.
| reserved ruling on several of those notions. Respondent noved to strike all
exhi bits appended to the Request, with the exception of exhibit A for failure
to authenticate. (TP. pp. 171- 172.)§/ Respondent further noved to strike all
the exhibits which are letters as hearsay. 7 (TR pp. 173-174.) Respondent
al so noved to strike all the exhibits to the Request, except the declarations,

asirrelevant (TR p. 39) and to strike certain

4. The General (ounsel appeared for the limted purpose of
representing and protecting the interests of the ALRB by acting as counsel for
the ALRB enpl oyees subpoenaed by the UFW The General Counsel did not present
evidence or examne any wtness nor did she file a brief inthis natter.

5. The WIFWwas given an extension of tine to fileits brief. Wen
the brief was not tinely filed in conpliance wth said extension, Respondent
filed a notion to strike the brief which was granted by the Executive
CSlec_r etary. Accordingly, | have not considered that brief in reaching ny

eci si on.

6. Al transcript references are to the official
reporter's transcript for this hearing.

7. Exhibits to the Request AF, Hand L.



decl arations (denomnated in the Request as Exhibits I, M N as inproperly
executed thereby failing to neet the requirenents of section 2015.5 of the
Galifornia Gode of Avil Procedure.

| conclude that the Request and all the exhibits thereto shoul d be
consi dered as pl eadi ngs or noving papers which serve only to frane the issues
for hearing. They are thus not relied on for the truth of the natters
asserted therein nor are they treated as substantive evidence. O that basis,
| deny Respondent’'s notions to strike. In accordance with ny ruling, |I have
not relied on any of the docunents in the Request in reaching ny deci sion.
Havi ng deni ed Respondent’s notions, the UFWs Request for Sanctions, offered
at hearing as UFWEx. 1, is admtted into evidence as the pl eadi ngs or novi ng
papers for the hearing.

| also reserved ruling on the issue of whether section 20800 is
unconstitutional |y overbroad and vague as contended by Respondent. Assum ng
arguendo that an agency nay determine that its rules and regul ati ons are
unconst it uti onal ,§/ | conclude that it is not wthin the scope of ny authority
to determne this issue but that thisis a matter for the Board itself.gl
(Lyman Printing and F ni shing Gonpany (1970) 183 NLRB 1048 [ 76 LRPM 1799];
aff'd (4th

8. See Galifornia Qonstitution, article Ill, section 3.5, as adopted
June 6, 1978, which prohibits an admnistrative agency fromruling its
enabl i ng statute unconstitutional .

9. Respondent raises inits brief two notions it nade at hearing
that | also ruled are beyond ny scope of authority. Respondent noved to have
the ALRB disqualified as the final adjudicator inthis matter arguing that the
Board has prejudged the case. (TR pp. 19-22; Resp. brief pp. 21-23.)
Reslpgndent al so noved to dismss (TR pp. 7-10) arguing in part that the Board
cou

(Foot note conti nued—>



dr. 1971) 437 F.2d 1356 [ 77 LRRM 2033]; cert. den. (1971) 404 U S 829 [78
LRRVI 2464] . )
H ND NS G- FACT
Adol fo Rodriguez is a forner enpl oyee of the ALRB. He worked in the

H GCentre regional office under the direction of David Ariznendi, the Regional
Drector of that office. Rodriguez was discharged fromthe ALRB effective
Novenber 5, 1982. (TR p. 134.)

Qurrently M. Rodriguez is enpl oyed by Mario Sai khon, Inc. (TR 182.)
He began working there in June of 1983. (TR p. 184.) Hs job is to help
cal cul ate the backpay award to the discrimnatees in 8 ALRB No. 88. (TR pp.
183-184.) In this capacity, he contacted at |east two of the di scrimnatees,
Rufino Gortez and Lorenzo Ramirez.

Rosario Qortez, Rufino's wfe, testified that Rodriguez cane to their
hone on Septenber 20 and sought informati on concerning where M. ortez had
worked after he went on strike against Mario Sai khon, Inc. in 1979. Wen M.
Qortez was unabl e to give specific infornation, M. Rodriguez asked to see any
check stubs Gortez had and further suggested that Gortez check his incone tax

returns in

(Footnote 9 conti nued—)

not conduct a hearing on whether section 20800 precl udes Rodriguez’
participation because it was beyond the Board' s power since the Board' s
General ounsel had w thdrawn fromparticipating in the substance of the
hearing. Respondent argues the sane point but for different reasons inits
brief. (pp. 23-26.) The Board set this natter for hearing, and I do not
perceive It as wthin ny authority to rule on the Board s power to do so.
That issue should be presented to and is reserved for the Board itself.

Respondent in its brief resurrects several argunents which it
presented at hearing in support of various notions that | denied, | decline to
readdr ess t hose i ssues.



tax returns in order to determne his earnings since he left Sai khon.
(TR pp. 154-155.)%

Lorenzo Ramrez was visited at his hone by M. Rodriguez in |late
Septenber. Rodriguez told Ramrez he was from Sai khon and want ed i nf or mati on
about where Ramrez had worked after the strike at Sai khon. (TR pp. 166-
167.) Ramrez said he was going to check wth the state to see if it was all
right to give Rodriguez the infornation.gj (TR p. 167.) Rodriguez returned
sone six to ten days later. Ramrez told Rodriguez he had not yet tal ked to
anyone fromthe state and thus had nothing to say. (TR 168-169.) Rodriguez
did not cone back agai n.

Wii | e Rodriguez was enpl oyed at the ALRB, he investigated two
charges, 79-CE 70- EC and 80- C&39-EC, which are part of the instant case 8
ALRB Nb. 88 (TR pp. 71-72.)Y Rodri guez

10. Rosario Gortez testified that her husband had tol d her that
Rodri guez had visited other Sai khon workers asking about their work after the
strike. (TR p. 160.) Fomher entire testlrmn%, it is quite evident that
Rodriguez hinself told her and her husband that he was seeking i nfornation
about M. Cortez' interi menpl oynent and wages after he | eft Sai khon in 1979.
M. Rodriguez asked for wvhomM. ortez had worked, how nuch he had ear ned,
asked to see check stubs and asked M. Cortez to check his incone tax returns.
| credit Ms. Cortez that Rodriguez asked for infornmation for the years M.
(Qortez did not work for Saikhon. (TR p. 163.) Her testinony is corroborated
by the circunstantial evidence of Rodriguez' questions and his requests for
checkstubs. Mreover, Ms. Gortez was a sincere forthright wtness and her
deneanor i ndi cat ed trustwort hi ness.

11. Fomthe context of his testinony, it is apparent M. Ramrez
neant the ALRB when he referred to the state. He nentioned the state agency
on Vaternan and gestured around the hearing roomto expl ain what state agency
he neant. | take official notice of the fact that the H Centro ALRB office
Is | ocated at 319 Véterman Avenue.

12. See WFWEx. 2.



participated in a status conference and agenda session wth regard to charge
nunber 79-C&70-EC (TR p. 85 UWEx. 2.) Rodriguez al so investigated
charge nunber 82-CE 69-EC which rel ates to the conpliance aspect of 8 ARLB Nb.
88. (TR p. 94, 137-139; WFWEx. 2.)

As the Board agent assigned to investigate these cases, Rodriguez had
access to the working files on these charges. (TR pp. 83-84.) The working
files inthe unfair |abor practice case are carried over when the case goes to
conpliance. (TR p. 89.) Ariznendi testified that working files nornal |y
contain confidential information although he coul d not say what specific types
of confidential information were contained in the files of the charges
Rodriguez investigated relative to 8 ARBNo. 88. (TR p. 84.)

ANALYS S AND GONCLUSI ONS

Nei t her section 20800 nor Article 4 has been the subject of a fornal
hearing before. | note initially that, as the party seeking relief, the UFW
has the burden of proving by a preponderance of the evidence the essenti al
el enents of the respective provisions in order to establish that Rodriguez is

13/

enconpassed wthin their terns.—~ | wll consider the application of each

provi si on separatel y.
Section 20800 provi des:
No person who has been an enpl oyee of the Board shal | engage in
practice before the Board or its agents in any respect or In any

capacity in connection wth any case or proceedi ng whi ch was pendi ng
during the tine of his or her enpl oynent wth the Board.

13. See GAl. Bvid. Gode sections 115; 190; 500.



The National Labor Relations Board (hereafter NLRB) has adopt ed
simlar regulations. 29 CF. R section 102.119 (1979) (hereafter section
102. 119) applies to enpl oyees of the NLRB s regional offices and provides:

No person who has been an enpl oyee of the [NLRB] and attached to any of
its regional offices shall engage in practice before the [NLRB] or its
agents in any respect or in any capacity in connection wth any case or
proceedi ng whi ch was pending in any regional office to which he was
attached during the tine of his enpl oynent wth the [ NLRB].
A separate rule applies to NLRB enpl oyees in the Washington office. 29 CF.R
section 102.120 (hereafter section 102.120) provides:
ND ﬁ_erson who has been an enpl oyee of the [NLRB] and attached to the
Vishi ngton staff shall engage in practice before the [NLRB| or its
agents in any respect or In any capacity in connection wth any case
or proceedi ng pending before the [NLRB] or any regional office during
the tine of his enpl oynent wth the [ NLRB].

Athough this is a case of first inpression for this Board, thereis
precedent under the NLRB. This Board' s rule and those of the NLRB are
virtually identical. The only significant distinction is that NLRB enpl oyees
inregional offices are prohibited frominvol venent in cases whi ch were
pending in any regional office to which the enpl oyee was attached duri ng
her/his enpl oynent wth the NLNRB. NLRB Wshington staff are precluded from
I nvol venent in cases pendi ng before the NLRB or any regi onal office during the
tine of the enpl oyee' s enpl oynent wth the NLRB. The ALRB has applied a
single standard to all of its enpl oyees whether in the regional offices or the
Sacranent o headquarters office. This standard tracks that of the NNRB s rul e
for its Washington staff, nanely that the prohibition agai nst invol venent
applies to all cases pendi ng anywhere in the agency during the enpl oyee's

enpl oynent with the



ALRB.

Aven the simlarity of the rules, it is appropriate to ook to
appl i cabl e NLRB precedent. (Cal. Labor Code section 1148.) The nost recent
and nost relevant NLRB case is Beverly Enterprises d.b.a. HIlview

Gonval escent Genter (1983) 266 NLRB Nb. 138 [113 LRRVI 1034].

In that case, Respondent noved to dismss the conplaint on the
grounds that the Charging Party's attorney had viol ated section 102. 120.
Respondent noved, in the alternative, to disqualify the entire lawfirm
representing Charging Party. The NLRB Admni strative Law Judge (hereafter
ALJ) denied the notion to dismss but granted the notion to disqualify the |aw
firm The ALJ's ruling on disqualification was appealed to the NLRB itsel f.

Charging Party's attorney Lee Jackson had worked previously as an
attorney in the NLRB Véshington office. During the tine Jackson was with the
NLRE, the charge in the case in question was handl ed excl usively in the
regional office, and the NLRB found there was no evi dence that Jackson had any
know edge of the case until after he left the NLRB.

Nonet hel ess, the NLRB said that ". . . it is undisputed that attorney
Jackson's participation in this case viol ated section 102. 120 of the Rul es and
Regulations . . . ." (at pp. 56.) The NLRB noted it had:

. . Wthout exception strictly applied the provisions of section
102. 120 so that an enpl oyee in the [ NLRB s] Wshington (fice who
| eaves the [NLRB] is precluded fromparticipation at any tine in any

case pendi ng anywhere in the Agency prior to the enpl oyee's depart nent
[sic] .... (at p. 5.)



Further, the NLRB stated: "GCertainly, were the attorney invol ved
still participating in the case, we would order that he termnate such
participation. (at p. 7.) The NLRB did not discuss the nature of Jackson's
i nvol venent in the case in naking its determnation nentioning only in passing
that Jackson wthdrew his noti ce of appearance after the NLRB regi onal office
advi sed hi mhe was in apparent violation of the rules.

The NLRB determned that the entire | aw firmshoul d not be
disqualified noting that if there were evidence that sone naterial advantage
accrued to a party represented by an attorney who was in violation of section
102. 120, it would disqualify the entire firmto assure that no prej udi ce
inured to the other party or parties.

Inthis regard, the NLRB consi dered the case of A unbaugh Goal
Qor porati on (1980) 247 NLRB 895 [ 103 LRRM 1210], nodified on other grounds
(8th dr. 1980) 635 F.2d 1380 [106 LRRVI 2001], controlling. In A unbaugh, a

regi onal enpl oyee of the NLRB, Ronald Zera, left the NLRB and joined a | aw
firm That firmrepresented Charging Party in a case where the charge had
been filed in the regional office where Zera worked during the tine Zera was
enpl oyed there. There was no evi dence Zera participated in the regional
office's investigation of the charge or in interrogation of the wtnesses
while he was an NLRB agent. Wiile representing Charging Party, Zera spoke to
two enpl oyees to discuss the facts of the case and wote a letter to the NLRB
regional office wthdraw ng sone objections. Zera did not participate in the
hearing in the case before the ALJ. The NLRB declined to dismss the

conpl ai nt because of Zera's involvenent. It did not discuss whether his

i nvol venent



viol ated section 102.119 but sinply refused to grant Respondent the requested
renedy whi ch was di smssal of the conplaint. In declining to dismss, the
NLRB stated that Zera' s participation was mnina and that there was no

show ng that Zera' s conduct prejudi ced Respondent's rights.

I find A unbaugh, supra, and Beverly Enterprises, supra, consistent.

Were the relief sought involves action against an entity other than the
forner NLRB enpl oyee, the NLRB consi ders whether the aggrieved party has
suffered sone prejudice by virtue of the enpl oyee's invol venent in a case
pendi ng while he was an NLRB enpl oyee. Were there i s no evi dence of such
prejudice, the NLRB treads cautiously. Thus it has declined to di smss
conplaints or to disqualify an entire firmfromrepresenting a party. As to
the forner enpl oyee, however, neither case requires that there nust be sone
showi ng of prej udi ce before the enpl oyee wll be required to cease invol venent

inacase. The NLRBin Deverly Enterprises clearly indicated that Jackson's

participation was prohibited. It nade no nention of a show ng of prejudice as
a prerequisite to ordering the forner NLRB enpl oyee to cease hi s invol venent .
To the contrary, the NLRB's construction of its rule as being strictly applied
and as precluding participation at any tine in any case belies such a
prerequisite.

Thus, | conclude that there is no requi renent, as counsel for
Respondent in the case at bar argues, that the UFWnust show that Adol fo
Rodriguez' participationin 8 ALRB Nb. 88 results in prejudice to the UFWas a
precondition to finding Rodriguez in violation of section 20800. Gounsel's

reliance on A unbaugh in this
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regard i s msplaced since the discussion regarding prejudice related to the
renedy sought not whether the enpl oyee violated the rule. The |ater case of

Beverly Enterprises addresses the point at issue nore precisely than does

A unbaugh and does not support counsel's position. Therefore it is not
necessary to denonstrate, as counsel for Respondent contends, that, as a Board
agent, Rodriguez had access to confidential information which would not be

di scl osed to Respondent in the conpliance phase of the case.

A though bot h A unbaugh and Beverly Enterprises invol ved NLRB

enpl oyees who were attorneys, the NLRB rules apply to all its enpl oyees as
does the ALRB rule. The enpl oyees' status as attorneys was not a factor
di scussed by the NNRB. | do not perceive that the applicability of these
cases is affected by the fact that M. Rodriguez is not an attorney.

The UFWhas establ i shed that M. Rodriguez was an ALRB enpl oyee at
the tine underlying charges in 8 ALRB No. 88 were filed. It has further
establ i shed that Rodriguez investigated two of the charges as well as a third
charge relating to the conpliance phase of 8 ALRB No. 88. Neither the NLRB s
nor the ALRB s rules require that the forner enpl oyee actual |y have been
involved in the case in question while a Board agent in order to precl ude
participation in the case subsequent to | eaving the agency. The NLRB noted in

Beverly Enterprises that there was no show ng that Jackson even knew about the

case while he was an NLRB enpl oyee. Nonethel ess, the NLRB clearly stated that
Jackson's later invol venent in the case was inproper and in violation of the
rules. Rodriguez' significant participation in 8 ALRB Nbo. 88 as a Board agent

nerely adds to the
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considerations relative to precluding his current involvenent in this case.
Rodriguez current invol venent on behal f of Mrio Saikhon, Inc. in 8
ALRB No. 88 consists of assisting in calculating the backpay owed i ncl udi ng
talking to discrimnatees to investigate their interimearnings. | find that
this invol venent cones within the prohibitions of section 20800. The
regulation is broadly worded to prohibit practice "in any respect or in any
capacity.” In Aunbaugh, Zera' s invol venent consisted of talking to two
enpl oyees regarding the facts of the case and sending a letter to the regi onal
office. The NLRB did not distingui sh between the two acts. There is no
indication that the discussions with the enpl oyees were significant only
because Zera al so wote' a letter or because of sone |arger involvenent by him

inthe case. Smlarly, in Beverly Enterprises, the NNRB did not discuss the

nature of Jackson's invol venent on behal f of Charging Party as an el erment in
deci di ng whether he was in violation of NLRB rules. Rodriguez participation
is sufficiently simlar to that of Zera in A unbaugh to bring it wthin the

anbit of prohibited participation. 4 Mbreover, the clear nessage of the NLRB

in Beverly Enterprise is that the thrust of its rules is to prohibit

participation by its fornmer enpl oyees in cases whi ch were pendi ng whil e they

were enpl oyed at the NLRB. The

14. The NLRB i n Al unbaugh did not specificall ty pass on the issue of
whet her Zera was precluded fromparticipating since it focused on the relief
requested. The resonabl e inference, especially in view of Beverly
Enterprises, is that the NLRB did not question that the invol venent was

i nproper under its rules. It is inprobable that it woul d have di scussed only
thle renedy if it had believed that Zera had not even been in violation of the
rul e.
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N_RB enphatical |y stated that were its former agent still participating in the
case it would order that he termnate his invol verent. The NLRB expressed no
concern over the nature of the participation.

Thus | find no support for Respondent’'s counsel's argunent in the
instant case that the phrase "practice before the Board" in section 20800
shoul d be narrowy constructed to enconpass only activities such as submtting
pl eadi ngs, arguing before the Board or advising clients about howto proceed
before the Board. (Resp. Brief pp. 28-29.) The | anguage prohibiting practice
in any capacity and appl i cabl e NLRB precedent indi cate a broader readi ng.

Thus, | find that Adolfo Rodriguez' participationin 8 ALRB No. 88 is in
violation of the Board' s rule in section 20800.

Turning to the second issue, the Board has construed the UFWs
Request as a petition wthin the neaning of section 87404 and has det er m ned
that it is the function of this ALJ, as the hearing officer in the conpliance
phase of 8 ALRB No. 88, to determne whether M. Rodriguez' participation in
this case is precluded by Article 4 so that he shoul d be excl uded from any
further participation.

Bef ore examini ng the specific code sections, it is helpful to know
the | egislative purposes behind their enact mant.@ Article 4 is part of the
Qnflicts of Interests provisions of the state Political ReformAct (Cal.

Qvt. Code, Title 9, ch. 7, $87100 et seq.) and restricts the post-gover nnent

enpl oynent of certain state

15. "In the construction of a statute the intention of the
Legislature ... is to be pursued, . . . ." (Gode dv. Proc. 81859.)
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enpl o¥ges. Various |l egislative anal yses set forth the statutory
goal : =

. . . theinterest of state governnent and the public can best be
protected by (1) preventing the disclosure or use of natters
reveal ed by reason of a relationship having confidential aspects;
(2) reduci ng the chance that post-gover nnent enpl oynent
considerations wll bias the conduct of governnent business; and
(3) inposing limtations on the opportunity for undue advantage by
reason of famliarity wth agency practice and procedure, and
personal rel ationshi ps wth agency personnel .

Thus, Article 4 seeks to protect a nunber of interests besides the possible
msuse of confidential infornation.
Wth the legislative history in mnd, | nove to a

consi deration of the specific provisions of Aticle 4.
Section 87404 provi des:

Woon the petition of any interested person or party, the court or the
presiding or other officer, including but not limted to a hearing officer
serving pursuant to Section 11512 of the Governnent Code, in any judicial,
quasi -J udi cial or other proceeding, including but not [imted to any
proceedi ng pursuant to Chapter 5 (commencing wth Section 11500) of Part 1
of Dvision 3 of Title 2 of the Gvernnent Code nay, after notice and an
OEportun!t for a hearing, exclude any person found to be in violation of
this article fromfurther participation, or fromassisting or counseling
any other participant, in the proceeding then pendi ng before such court or
presiding or other officer.

It is clear, and no party contests, that the conpliance hearing in 8

ALRB No. 88 is a quasi-judicial proceeding wthin the

16. Saff Analysis of Senate Commttee on Governnental Q gani zation
re Assenbly Bill 1048 (1979-80 Regul ar Session); Senate Denocratic Caucus
Anal ysis re sane. Both anal yses address the February 25, 1980, version of AB
1048 which is the sanme as the final statute except that in section 87400,
subd. (b) defining "state admnistrative official"”, the words "judicial,
quasi -j udi cial or other proceeding" replaced the words "admnistrative
action."
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neani ng of Article 4. S

the prohibition contai ned i n section 87402 whi ch provi des:

No former state admnistrative official, after the termnation of
his or her enpl oynent or termof office shall for conpensation aid,
advi se, counsel, consult or assist in representing any other person
(except the Sate of Galifornia) in any proceeding in which the
official would be prohibited fromappeari ng under Section 87401.

Respondent admts that M. Rodriguez is a forner state

18/

admnistrative official but argues that he does not cone wthin

the neani ng of section 87401 whi ch states:

No forner state admnistrative official, after the termnation of his
or her enploynent or termof office, shall for conpensation act as
agent or attorney for, or otherw se represent, any other person (other
than the Sate of Galifornia) before any court or state admnistrative
agency or any officer or enpl oyee thereof:

(a) By making any formal or infornmal appearance, or by naking any
oral or witten communciation wth the intent to influence, in
connection with any judicial, quasi-judicial or other proceeding if;

(bZ) The Sate of Galiforniais a party or has a direct and
substantial interest; and

(c) If the proceeding is one in which the forner state
admnistrative official participated.

To determine the issue of exclusion | look first to

17. Section 87400 sets forth the definitions which apply in Aticle

4. Subdivision (c) thereof provides:

(c) "Judicial, quasi-judicia or other proceedi ng" neans any proceedi ng,
application, request for a ruling or other determnation, contract, claim
controversy, investigation, charge, accusation, arrest or other particul ar

matter involving a specific party or parties in any court or state
admni strative agency, including but not limted to any proceedi ng
governed by Chapter 5 (commencing wth Section 11500) of D vision 3 of
Title 2 of the Governnent Code.

18. Section 87400, subd. (b) provides:

(b) "Sate admnistrative official” means every nenber, officer, enpl oyee

or consultant of a state admnistrative agency who as part of his or

her

official responsibilities engaged in any judicial, quasi-judicial or other

proceeding in other than a purely clerical, secretarial or mnisterial
capacity.
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"Participated' is defined in section 87400, subd. (d) as foll ows:
"Participated' neans to have taken part personal |y and _
ubstantial |y through decision, approval, disapproval, formal witten
recomnmendat i on, rendering advice on a substantial basis, investigation
or use of confidential information as an officer or enpl oyee, but
excl udi ng approval , disapproval or rendering of |egal advisory opinions
to departnent or agency staff which do not 1nvolve a specific party or

parties.

The UFWhas establ i shed that M. Rodriguez was the Board agent
assigned to investigate three charges relating to the instant case. He
participated in conferences and in an agenda session. This provision is
witten in the disjunctive so that any one of the specified acts is sufficient
to constitute participation. "lInvestigation' is specifically included in the
list. M. Rodriguez was the Board agent wth the responsibility for
Investigating the charges. | find that Rodriguez took part personally and
substantially as a Board enpl oyee in the investigation of RALRB No. 88 within
the neani ng of section 87400, subd. (d). Therefore, M. Rodriguez woul d be
prohi bited fromappearing in this case pursuant to section 87401 since the
Sate of Galiforniais a party to this proceeding and M. Rodri guez

participated in the proceeding by virtue of his investigati ons.y

_ 19. | reject Respondent's contention that because this is the
conpl i ance phase of B ALRB No. 88 that it is a different case or proceedi ng
fromthe unfair |abor practice phase. The issues in both overlap. GConpliance
is sinply the enforcenent aspect of the same original case. The conpliance
deci sion i s even denomnated a supBI enental decision. Respondent al so ar gues
that M. Rodriguez is not covered by section 87401 because there has been no
show ng that he recei ved conpensation for his work for Mario Saki hon, Inc.
The UPVI establ i shed that Rodriguez is enpl oyed by Sai khon. | take

(Foot not e cont i nued—>)
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It follows that under the terns of section 87402 M. Rodriguez nay
not now, for conpensation, "aid, advise, counsel, consult or assist in
representing" any person other than the Sate of Galifornia in 8 ALRB No. 88.
| find that M. Rodriguez' work for Mario Saikhon, Inc., at a mninum falls
wthin the categories of aid and assistance. Hs assistance in hel ping Mario
Sai khon, Inc. assess its backpay liability and in interview ng di scri mnatees
to determne their interimearnings which would reduce that liability comes
wthin the neaning of aid and assistance to a party in this proceeding. Thus,
pursuant to sections 87402 and 87404, M. Rodriguez is prohibited fromfurther
participating in 8 ALRB No. 88 and fromassi sting, aiding, counseling,
consul ting, or advising any of the participants (except the Sate of
Galifornia) in this proceeding.

RECOMWENDED CGRDER

By authority of Labor Gode section 1144, the Agricul tural Labor

Rel ati ons Board (Board) hereby orders that Respondent, Adol fo Rodri guez,

shal I :
CGease and desist fromaiding in determning the backpay liability or
interviewng discrimnatees or in any other nanner engaging in practice before

the Board or any of its agents in any

(Footnote 19 conti nued—-)

official notice (Cal. Evid. (ode section 451(d)) that an enpl oyee is "[a]
person who works for another in return for financial or other conpensation."
(The Arerican Heritage Dictionary of the English Language (New Col | ege Edition
1980) p. 428.) Mreover, | note that Respondent's argunent is di si ngenuous
since In the next breath counsel states, "The nature of this hearing is to
determne whether this tribunal should seriously inpair M. Rodriguez's
ability toearnaliving.” (Resp. brief, p. 40.)
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respect or in any capacity in connection wth this case, Mrio Sai khon,
Inc. (1982) 8 ALRB No. 88.
By authority of Governnent Code sections 87400 through 87405,

i ncl usi ve, the Board hereby excl udes Respondent, Adol fo Rodri guez, from
further participation in this proceeding, Mwrio Saikhon, Inc. (1982) 8 ALRB
Nb. 88 and hereby orders that Adol fo Rodriguez shall:

CGease and desist from

Representing, aiding, advising, counseling, consulting or assisting
in representing, for conpensation, any person (except the Sate of Galifornia)
inthis proceeding, Mario Saikhon, Inc. (1982) 8 ALRB Nb. 88.
DATED  February 21, 1984

/ y
BARBARA D MOCRE
Admini strative Law Judge
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