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DEA S ON AND CRCER
n Decenber 14, 1983, Admnistrative Law Judge (ALJ) Barbara More

i ssued the attached Decision in this natter. Thereafter General Qounsel,
Respondent and the Charging Party, Whited FarmVWrkers of Anerica, AFL-AQ O
(UFWor Whion) each filed exceptions to the ALJ's Decision, and briefs in
support thereof, and General Gounsel and Respondent filed reply briefs.
Pursuant to the provisions of California Labor Code section
1146, Y the Agricultural Labor Relations Board (ALRB or Board) has
delegated its authority in this natter to a three-nenber panel.
The Board has considered the record and the ALJ's Decision in |ight
of the exceptions and briefs of the parties and has decided to affirmthe
ALJ' s rulings, findings, and concl usions except as nodified herein, and to

adopt her proposed QO der, as nodified.

2 Al section references herein are to the Galiforni a Labor Gode unl ess

ot herw se speci fi ed.



Respondent Visalia Qtrus Packers (MP), a commercial packi ng house,
enpl oys two | abor contractors to harvest oranges inthe isalia area. In
February of 1983, the UFWbegan an organi zi ng canpai gn at M(P, and an el ection
was held on March 1, 1983. The first tally of ballots showed the Union
prevailing wth 41 votes to 39 for Nbo-union. Five ballots were chal | enged,
and Respondent filed el ection objections. O June 3, 1983, an anended tally
was issued after the Regional DOrector issued a report recommending all five
bal | ots be opened. Two of the five challenged bal | ots were opened because
Respondent did not oppose the recommendation regarding them and the Uhion
lost its two vote lead. The vote was then 41 to 41, wth three chal | enged
bal | ots still unresolved. An investigative hearing in late July of 1983 was
hel d to resol ve the renmai ning three chal |l enges and Respondent’ s el ecti on
objections. MOP wthdrew chall enges to the ballots of discrimnatees Raul
Rodri guez and Manuel Rentena mdway through the hearing. (See Msalia Atrus
Packers (1984) 10 ALRB No. 32.)

The first of the instant unfair |abor practice charges was filed on
March 14, 1983. The five alleged discrimnatees, all union supporters, were
all either fired or laid off wthin two weeks of the certification election.
Al egations regarding Rogelio Chavez and his cousin Mario, both enpl oyees of
| abor contractor B na Lee Gabinette and both fired wthin days of the
el ection, figured promnently in Respondent's objections petition, or and the
challenge to Mario's ballot was litigated at the representati on hearing.
Sudents Raul Rodriguez and Manuel
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Renteria, who had worked in contractor Ral ph O az' crew on weekends and

hol i days and during the summer, cast the two chal l enged bal | ot s whi ch were

w thdrawn during the representation hearing. They were both laid off the day
after the election. The fifth alleged discrimnatee, Raul R vera, a good
friend and crew mate of Rogelio, was fired the day after Rogelio.

V¢ approve of the ALJ's recommended di sposition of the charges
relating to the firings of the Chavez cousi nsg/ and Rvera and the | ayoff of
Renteri a. 8 V¢ reject her conclusion that the | ayoff of Rodriguez and the
subsequent refusal to rehire himdid not violate the Agricultural Labor
Rel ations Act (ALRA or Act).

Both Raul Rodriguez and Manuel Renteria were laid off on March 2,
one day after the election. Rodriguez' uncle Juan was tol d by supervisor
Mirginia Saucedo not to bring his nephew Raul, or his wfe, Carnen, to work
anynore. Juan passed the order on to Raul's father, Francisco, who testified
that he asked Saucedo on the next day the reason for the layoffs and she

cl ai ned

2/ V¢ reject Respondent's argunent that the timng of Rogelio's
di scharge was controlled by his ow conduct, since it is not the proximty of
the election to the dispute between Chavez and Gabinette that we find critical
but the relation between the election and the resol ution of the dispute.
Respondent ' s argunent that General Counsel failed to establish a suspension or
warning policy is also wthout nerit. General Gounsel showed that simlar
m sconduct in the past had been ignored by Gabi nette until suppl enented by
actual physical threats. Respondent's erroneous claimthat the ALJ's "m xed
notive" theory was not even Iiti?at ed by the General Gounsel is belied by
General ounsel 's introduction of evidence of Gabinette's past response to
I nsubor di nat i on.

8 No exceptions were taken to the ALJ's proposal to dismss the

allegations relating to Raul R vera.

10 ALRB Nb. 44 3.



she had "orders" but she could not tell "how or why." Francisco al so
testified that he regul arly asked Saucedo if he could bring Raul during the
spring follow ng the el ection and she regul arly turned hi mdown, saying she
did not know when he could return and "all she did was recei ve orders. ndf
According to contractor Gabinette, picking was heavy in early Mrch.

V(P manager Bob Bellar testified that he was surprised to see that
Rodri guez and Renteria had voted since he had what he considered to be a well -
establ i shed and | ong-standi ng policy prohibiting the mnor children of regul ar
enpl oyees fromwor ki ng weekends and vacations unl ess there was enough work to
keep the steady enpl oyees busy. Supervisor Saucedo and the regul ar workers
who testified deni ed know edge of such a policy, and daude Lawson, the field
nman whomBel lar clains to have instructed regarding the policy, did not
testify. Bellar admtted that, after laying off Raul and Manuel, he permtted
athirdchildto continue working. He clains that he had feared unfair | abor
practice charges if he termnated her because her nane was on the eligibility
list submtted for the election. V¢ agree wth the ALJ that Bellar's
expl anati on was unper suasi ve, especially given the undi sputed evi dence t hat
Manuel and Raul actual |y worked during the eligibility period and shoul d al so

have been i ncl uded

4/ Saucedo denies this but was specifically discredited by the ALJ. She

credited Rodriguez based on his "expansive, vol uble" deneanor.

10 ALRB Nb. 44 4,



on the Iist.il Bellar also failed to explain howthe policy regardi ng mnors
coul d have enconpassed activist Juan Rodriguez' w fe, Carnen.

The ALJ found that the timng and unevenness of Respondent's
enforcenent of the "mnor policy" was suspicious. However, she concl uded t hat
t he suspicions were "undermned’ by 'the fact that "the real union supporters”
were not laid off.

VW agree wth the General Counsel and the UFWthat the ALJ erred in
her assunption that an enpl oyer woul d not lay off a part-tine famly nenber in
order toretaliate against the nore active fulltine nenbers. The Nati onal
Labor Relations Board (NLRB or national board) has recogni zed the intimdating
effects of firing or laying off relatives of union activists. (See Forest
dty Gontainers (1974) 212 NLRB 38 [ 87 LRRM 1056], Anerace Gorp. (1975) 217
NLRB 942 [89 LRRM 1187], R dgely Manufacturing Go. (1973) 207 NLRB 83 [85 LRRM
1158], Ghanpi on Papers, Inc. (6th Ar. 1968) 393 F.2d 388 [68 LRRVI 2014].)

The timng of the |layoffs the day after the el ection, the internal

i nconsi stencies in nmanager Bellar's testinony, the contradictions between his
testinony and that of supervisor Saucedo, the uneven enforcenent of the policy

and the inclusion of Carnen Rodriguez

o The chal l enges to the ballots of Raul and Manuel were based on the

allegation that they had not worked during the eligibility period. Bellar
clains to have been told at the tine of the el ection by Lawson and Saucedo
that Rodriguez and Renteria did not work during the eligibility period.
Saucedo testified that she had al ways known they worked during that period and
was never questioned about their eligibility. Bellar also clainmed to have
reviewed the payrol| records to determne their eligibility. Later he changed
his testinony to deny having personal ly reviewed the payrol | records.

10 ALRB No. 44



inthe layoff all undermne Respondent's defense that the termnation of Haul
Rodri guez was based on a nondi scrimnatory policy. Ve find that the di scharge
of Raul Rodriguez derived fromRespondent's intent to intimdate the Rodri guez
famly, well-known union supporters. Ve therefore reject the ALJ's
conclusions that the discrimnation agai nst the Rodriguez famly through a
discharge of arelatively innocent famly nenber is not unlawful. Vé wll
accordingly order that Rodriguez be nade whol e for his wongful discharge.

VW agree wth the ALJ's conclusion that no causal connection was
establ i shed by the General (ounsel between Respondent’s anti-uni on ani nus and
Renteria s discharge. The only evidence suggesting a viol ation regardi ng
Renteria s discharge was his friendship wth Raul Rodriguez and an anbi guous
policy. Wile we do not find the reason purporting to justify the di scharge
of Renteria to be convincing, insufficient proof as to Respondent's actual
noti vation was adduced.

W also find that Respondent violated sections 1153(c) and (a) by
refusing to rehire Raul Rodriguez when he returned to Misalia on July 26 from
sumer classes at ULA The hearing on the (P el ecti on case was in progress
at the tine, and the challenge to Raul's ballot was still unresolved. Raul's

father Francisco testified credibly and w thout specific rebuttal o

6/ Saucedo testified on rebuttal that she told Franci sco she coul d not

rehire Raul because the picking was sl ow and she had been told not to hire
anybody. She did not specifically deny having nade the corment about Raul's
participation in the

(fn. 6 cont. on p.7)
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that Saucedo angrily told himHaul could not return to work because "you want
to bring back Raul because he had to go and testify at [the RC hearing]."
Qediting such overt evidence of retaliation, 1 we do not require General
Gounsel to prove the existence of a job vacancy at the tine of each-
application since the futility of reapplication is apparent. (See J. R
Norton v. ALRB (1984) _  Gal.App.3d __ [205 Gal . Rotr. 165].) (See al so Sam
Andrews' Sons (1982) 8 ALRB Nb. 69, citing Shawnee Industries, Inc. (1963) 140
NLRB No. 139 [52 LRRVI 1270] .)

GROER
By authority of Labor Code section 1160.3, the Agricul tural Labor
Rel ations Board (Board) hereby orders that Respondent, Visalia dtrus Packers,

its officers, agents, successors, and assigns, shall:

(fn. 6 cent.)

representation case hearing. In any case, we are entitled to concl ude that
because a w tness has di ssi mul ated about sone things, her entire testinony
IS to be distrusted. ﬁl\bl son V. ack (1954) 43 CGal.2d 612; Sadl ey v.

A nebl and G-op Assn. (1962) 203 Cal . App. 3d 390, 396; ottle v. G bbon
(19621 200 Cal . App.2d 1, 7.

1 Saucedo' s corment indicates to us that the refusal to rehire Raul when he
returned fromUCA al so violates section 1153(d). Raul's testinony at the RC
heari ng was necessary to defeat Respondent's challenge to his ballot, enabling
his union support to bear fruit and affect the election result. dven the

wel | -known uni on synpathies of Raul's famly and our finding of discrimnation
in Raul's layoff, as well as the evidence of enpl oyer know edge of Haul's own
-- albeit limted union activity and Respondent's insistent challenge to his -
-vote, it can be inferred that Respondent knew that Raul and his famly had
cast their ballots for the union and that it retaliated agai nst himfor that
reason. S nce Respondent's refusal to rehire Raul was alleged and |itigated
as a violation of section 1153(c) and (a), and a finding that section 1153(d)
was al so violated would not affect the renedy, we decline to find a violation
of section 1153(d).

10 ALRB No. 44 1.



1. Gease and desist from

(a) D scharging, laying off, refusing to rehire or otherw se
discrimnating agai nst any agricultural enployee in regard to hire or tenure
of enpl oynent or any termor condition of enpl oynent because she or he or
nenbers of his or her famly have engaged in union activity or other concerted
activity protected by section 1152 of the Agricultural Labor Rel ations Act
(Act).

(b) Inany like or related nanner interfering
wWth, restraining or coercing any agricultural enployee in the exercise of
the rights guaranteed themby section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened

necessary to effectuate the policies of the Act:

(a) CGfer to Rogelio Chavez and Haul Rodri guez
imedi ate and full reinstatenent to their forner or substantially equival ent
positions, wthout prejudice to their seniority or other enpl oynent rights or
privil eges.

(b) Make whol e Rogelio Chavez for all |osses of pay and
ot her economc |osses he has suffered as a result of his di scharge on March
9, 1983, such anmounts to be conputed in accordance wth established Board
precedents, plus interest thereon, conputed i n accordance wth our Decision
and Qder in Lu-BEte Farns, Inc. (1982) 8 ALRB No. 55.

(c) Make whole Raul Rodriguez for all |osses of pay and
ot her economc | osses he has suffered as a result of his |ayoff on March 2,

1983 and denial of rehire on July 28,

10 ALRB Nb. 44



1983, such amounts to be conputed in accordance wth established Board
precedents, plus interest thereon, conputed i n accordance wth our Decision

and Qder in Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55.

(d) Preserve and, upon request, nake avail abl e
tothis Board and its agents, for examnation, photocopyi ng and ot herw se
copying, all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and necessary to
a determnation, by the Regional Drector, of the backpay period and the
anount of backpay due under the terns of this Oder.

(e) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereafter.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultura enpl oyees enpl oyed by Respondent at any tinme from
March 2, 1983, until March 2, 1984.

(g0 Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its property, the
tinme(s) and place(s) of posting to be determned by the Regional DO rector, and
exerci se due care to replace any copy or copies of the Notice which nmay be
altered, defaced, covered, or renoved.

(h) Arrange for a representative of Respondent or a Board

agent to distribute and read the attached Noti ce,

10 ALRB No. 44 9.



inall appropriate |anguages, to all of its agricultural enpl oyees on conpany
tine and property at tine(s) and place(s) to be determned by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
guestions the enpl oyees nay have concerning the Notice and/or their rights
under the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees in order
to conpensate themfor tine lost at this reading and during the questi on-and-
answer peri od.

(i) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: Qctober 19, 1984

PATR K W HENNLNG  Menber

10 ALRB Nb. 44 10.



MEMBER MCARTHY di ssenting in part:

| would affirmthe Admnistrative Law Judge's (ALJ) Decisioninits
entirety. Unlike ny colleagues, | do not disagree wth the anal ysis and
concl usions of the ALJ concerning the | ayoff of either Raul Rodriguez or
Manuel Renteri a.

Dated: Otober 19, 1984

JGN P. McCARTHY, Menber

10 ALRB No. 44 11.



MEMBER CARR LLO di ssenting in part:

The majority opinion, in declining tofind a violation in the | ayoff
of Manuel Renteria, is internally inconsistent. The maority (nyself and
Menber Henni ng) rejects Respondent’'s defense that the layoffs of Raul
Rodri guez and Manuel Renteria were based on a nondi scrimnatory policy of
prohi biting the mnor children of regul ar enpl oyees fromworking weekends and
vacations unl ess there was enough work to keep the steadies busy. |If
Rodriguez' layoff was in fact notivated by the intent to intimdate his
famly, as found by the mgjority, the "policy" can only have been a pretext
devel oped to di sgui se Respondent's unlawful intent. Mnuel Renteria was
concededly a victimof that policy. Legal precedent is well-established --
and the | ogic seens clear -- that when both uni on supporters and nonsupporters
are affected by a simltaneous |ayoff, the | ayoff of the nonsupporters
violates the Act if it was intended "to give color to a ... defense" that the

| ayof f was

10 ALRB Nb. 44 12.



nondi scrimnatory. (Howard Johnson Gonpany (1974.) 209 NLRB 1122 [86 LRRMV
1148]. See al so Goshen Litho, Inc. (1972) 196 NLRB 977, 989-992 [80 LRRM
1829] enforced in pertinent part in 476 F.2d 662 [83 LRRM2001] (2d drr.
1973).) In Howard Johnson the Board, while accepting the Admnistrative Law

Judge's (ALJ) finding that |ayoffs were economcal ly notivated, found that
| ayoffs of uni on nonsupporters, allegedly included wth union supporters "so
it wouldn't look too bad,"” violated the National Labor Rel ations Act because
of the causal connection between their layoff and that of the union
supporters. In Goshen the National Labor Rel ations Board adopted the AL)'s
finding that |ayoff of the nonunion bal ance of a crewwas intended to di sguise
the discrimnatory intent to layoff pressman G1l1espie, the one strong union
adherent of the crew The ALJ, while discrediting testinony of a supervisor's
expl anation that it "wouldn't look good' if only Gllespie were laid off,
inferred fromthe lack of legitinmate business notivation for the layoffs that
the purpose for laying off Gllespie was to di scourage support for the union
and the purpose for laying off the rest of the crewwas "to conceal that
pur pose and give color to Respondent's econonmic defense.” (196 NLRB 977 at
992.)

The sane conclusion, in ny view is inescapable here.
Respondent' s only expl anation for the |ayoff of Renteria is its decision to
enforce a policy which this Board finds in effect to be pretextual and

discrimnatory inits intent. Wat nore

13.
10 ALRB No. 44



coul d be needed to find a causal connection between Respondent's anti uni on
aninus and Renteria' s di scharge?

Dated: Otober 19, 1984

JARE CARR LLQ  Menber

10 ALRB Nb. 44 14.



NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regional (fice, the
General ounsel of the Agricultural Labor Relations Board issued a conpl ai nt
that alleged that we, Visalia Atrus Packers, had violated the law After a
hearing at whi ch each side had an opportunity to present evidence, the Board
found that we did violate the law by |aying off Raul Rodriguez on Narch 2,
1983 because of the union activity of Rodriguez' famly nenbers and by
refusing to rehire Raul Rodriguez on July 28, 1983 because of his expected

i nvol venent in the Lhion's opposition to the chall enge bal |l ot proceedi ngs and
by di schargi ng Rogel i o Chavez, on or about March 9, 1983, because he engaged
inunion activity. The Board has told us to post and publish this Notice. V¢
wll do what the Board has ordered us to do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovotein a secret-ballot election to decide whether you want a uni on
to represent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p or protect one another; and

6. To decide not do do any of these things.

VEE WLL NOT discharge, lay off, refuse to rehire or in any ot her way
discrimnate against, interfere wth, or restrain or coerce you or any nenber
of your famly because of the exercise of your or any menber of your famly's
right to act together with other workers to hel p and protect one anot her or
any other right nentioned above.

SPEQ FI CALLY, VEE WLL NOT hereafter |ayoff, discharge or refuse to rehire any
enpl oyee for engaging in protected union activity or to di scourage an
enpl oyee's fam |y nenbers fromengaging in protected union activity.

VEE WLL reinstate Raul Rodri Puez and Rogel io Chavez to their forner or
substanti al | y equi val ent enpl oynent, wthout |oss of seniority or other
privileges, and we wll reinburse themfor any pay or other noney they have
| ost because of their layoff, discharge or denial of rehire, plus interest.

Dat ed: M SALI A A TR PACKERS

By:
(Represent ati ve) (Title)

15.
10 ALRB No. 44



If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations Board.
e office is located at 627 Main Street, Delano, Galifornia. The tel ephone
nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE

10 ALRB Nb. 44 16.



CASE SUMVARY

v | A A TRS PAKERS 10 AARB Nb. 44

SALIA G Case Nos. 83-CF41-D
83-C=42-D
83-C&47-D
83-C&51-D

ALJ Deci sion

ALJ found prima facie case of discrimnatory discharge net as to three workers
fired wthin two weeks of representation el ection and discrimnatory |ayoff of
a part-tine enpl oyee who was the son of known union activists but found no
prinma face case was nade that the similtaneous |ayoff of another part-tine
worker, the son of other union supporters, was discrimnatory since the

evi dence was i nadequate to prove enpl oyer know edge of his parents' union
support. As to two of the three dischargees, ALJ found Respondent net its
burden of proving it fired thembecause of their msconduct and di smssed the
allegations as to them The third she found to have been a "true case of
mxed notive" but that the | abor contractor woul d probably not have fired him
for his insubordination alone. The ALJ al so found that the suspicions

regardi ng the layoff of the union activists' son, were undermned by the fact
that "the real union supporters,” his father and uncle, were retained. She
found that Respondent's later refusal to rehire this sane individual was
unacconpani ed by adequate proof that a vacancy in fact existed at the tine of
appl i cation.

Boar d Deci si on

The Board adopted the ALJ's recommendation as to all three discharges but
Menbers Henning and Carrillo found that the layoff and later refusal to rehire
one of the part-tine enpl oyees, son of the known union activists, did violate
section 1153(c) and (a) of the Act and rej ected Respondent's defense that the
| ayof f was nade pursuant to a nondiscrimnatory policy not to permt students
who are children of regul ar enpl oyees to work weekends and vacations unl ess
there was enough work to keep the steady enpl oyees busy. As to the |ater
refusal to rehire the sane individual, the najority credited his father's
testi mnn?/ that the supervisor explained her refusal to rehire his son because
of his planned participation in a representation case hearing. The najority
therefore found unnecessary additional evidence that a vacancy existed.
Menber Carrillo dissented fromthe majority's (Henning and MCarthy) failure
tofind a violationin the |ayoff of the other student, given that his |ayoff
was expl ai ned by the sane student "policy" which the najority opinion had
discredited. Menber MCarthy, concurring and di ssenting, woul d have adopted
the ALJ's Decision inits entirety.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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BARBARA D MOCRE, Admini strative Law j udge:
PROCEDURAL H STARY AND STATEMENT (F THE CASE

This case was heard by nme on Septenber 12, 13, 14, 15, 19, 20 and 21,
1983, Y inVisalia, Giifornia, based on a conplaint issued on May 15, 1983.
The conplaint is based on four charges filed by the Uhited FarmVirkers of
Arerica, AFL-A O (hereafter UFW ULhion or Charging Party) with the
Agricultural Labor Relations Board (hereafter Board or ALRB) during Mrch.
Gopi es of the charges, the conplaint and notice of hearing were all duly
served on Respondent Misalia Atrus Packers (hereafter Respondent, MCP or the
Gonpany) .

General ounsel amended the conpl aint at the hearing. As anended,
the conplaint alleges that Respondent violated sections 1153(a) and (c) of the
Agricultural Labor Relations Act (hereafter the Act of ALRA)EI by di schargi ng
Raul R vera, Rogelio Chavez and Mari o Chavez and | ayi ng of f Manuel Renteria
and Raul Rodri guezy because of their Whion activities.

Inits answer, filed on My 24, 1983, Respondent denied that it had
violated the Act in any way and asserted various affirmative defenses.
Respondent contends that Raul Rodriguez and Manuel Renteria were not al |l oned
to work on sone weekends and hol i days because of a non-discrimnatory policy

preventing children

1. Al dates refer to 1983 unl ess ot herw se not ed.

2. Al section references are to the Galifornia Labor Code unl ess
ot herw se speci fi ed.

3. The anended conpl aint also alleges refusals to rehire Raul
Rodriguez while he was laid off including a separate refusal to rehire himon
July 27 after he had worked for a tine and then | eft work. This conduct is
t2 h)e subj ect of charges nunbered 83- (& 122-D and 83- (& 232-D respectively. (11:



of regul ar enpl oyees fromworking when there is not sufficient work for the
regular full-tine enpl oyees. The onpany asserts that Rogeli o Chavez was
fired for insubordination, Mirio Chavez was fired for brandi shing a gun, and
Haul R vera was either discharged for being insubordinate or voluntarily quit.
Al parties were represented at the hearing and were given a full
opportunity to participate in the proceedings. The General Counsel and
Respondent each filed a post-hearing brief. Uon the entire record, including
by observations of the deneanor of the w tnesses, and after consideration of
the argunents and briefs submtted by the parties, | nake the fol | ow ng
findings of fact and concl usions of |aw 4

. Jurisdiction

Respondent is an agricultural enployer wthin the neaning of section
1140.4(c). The UFWis a |l abor organi zation wthin the neani ng of section

1140.4(f). Each of the alleged discrimnatees is

4. Respondent noved to strike all evidence related to the di scharge
of Rogelio Chavez. The Galifornia Unenpl oynent | nsurance Appeal s Board has
rendered a decision finding that M. Chavez was di scharged for cause, and
Respondent argues that General Gounsel is collaterally estopped from
“relitigating” the issue. Respondent further urges that | nake a finding of
fact "consistent wth and in conformty wth" the finding of that board.

Precedent of the National Labor Relations Board (hereafter NLRB) is
clearly contra to Respondent's position (HM Patterson & Sons, Inc. (1979
244 NLRB 489 [102 LRRM1067].) As the NLRB has noted, its decision, and that
of its Admnistrative Law judges, "' nust be based upon an i ndependent
consi deration and eval uati on of the evidence received in the unfair |abor
practice proceeding.’" (Justak Brothers and Gonpany, Inc. (1981) 253 NLRB 1054
[166 LRRM 1301] aff'd (7th Ar. 1981) 664 F.2d 1074 [108 LRRM 3178], quoting
fromBol sa Drainage, Inc. (1979) 242 NLRB 728- [101 LRRM 1372] aff'd (Sth Qr.
1981) 639 F.2d 789 [108 LRRM 2344]. Accordingly, the notion 1s denied.



an agricul tural enpl oyee as defined in section 1140.4(b). Ena Lee Gabinette,
Joe Mgil, Ray Mgil, Mrginia Saucedo and Bob Bellar are supervisors wthin
the neaning of section 1140.4 (j). Al jurisdictional facts were admtted by
Respondent in its answer.

1. Conpany (perations

Respondent is a commerci al packing house | ocated in Visalia,
Galifornia. The Gonpany harvests and packs oranges in Misalia and the
surroundi ng area. Bob Bellar has been the nmanager of the Conpany since 1968.
(M1:17.) The Gonpany enpl oys two | abor contractors to harvest the oranges.
Ralph Daz is the contractor in the North area (1vanhoe-Véodl ake area).
Mirginia Saucedo works for hi mand supervises the workers in the northern
crew

B na Lee Gabinette and her brother, Joe Migil, are the | abor
contractors in the South area (Del ano). They both supervise the workers in
the southern crew al though Ms. Gabinette is in charge and usual | y does any
firing and hiring.

The Gonpany enpl oys two field representatives who, anong ot her
things, coordinate the picking of the oranges with the packing. In the
conpany hi erarchy, they are the |ink between Bellar and the | abor contractors.
Bel l ar does not spend a lot of tine inthe fields and relies on themto carry
out his directives. The field representative in the north is 4 aude Lawson.
In the south, it is Ray Mgil, the brother of M. Gabinette and Joe M gil.

The Gonpany is characterized by havi ng many | ong-term enpl oyees
both anmong its supervisory and rank and file personnel. M. Gabinette has

worked at VCP for approximately 10 years, 6 of



these as a | abor contractor. (V:41.) Joeél has worked for the CGonpany for
about 8 years, the last 5 as a labor contractor. (I1:61.) Mrginia Saucedo
has been wth the Gonpany for nineteen years. (11:72.)

Many of the alleged discrimnatees were | ong-term
enpl oyees. Rogelio Chavez worked at MCP for 8 years (111:2); Mrio Chavez for
5 years (111:126). Haul Rodriguez has worked in the crew ever since his
famly began work at MCP in 1977, sone 6 years (1V:37.) Mnuel Renteria and
his famly have worked for Respondent for about 2 or 3 years (11:76; 1V.61).
Raul Rvera, on the other hand, worked at MCP for only a few nonths (11:65).

Before firing Rogelio, Ms. Gabinette had fired only two ot her
workers. In 1982, she fired a nother and daughter. The daughter accused M.
Gabi nette of underestimating the nunber of boxes she had picked, called her a
cheater and said Gabinette stole fromall the pickers. Gabinette wal ked anay,
but the girl sought out her nother who physically accosted M. Gabi nette and
threatened to beat her up. A that point, Gabinette fired themboth. (I:67-
68.) M. Gbinette said since the el ection on March 1, she had fired Rogelio,
Enrique Rvera, Brain Chavez and Sal vadore Fgueroa. (11:9.)

In order to visualize the circunstances surroundi ng the di scharges of
Rogel i o Chavez and Raul Rvera, it is hel pful to have an understandi ng of how

oranges are picked. Generally, every four

5. Several individuals in this case have the sanme surnane. For
sinplicity's sake, | wll refer to themin the decision by their given nanes.



rons of orange trees are separated by a drive. In the norning, fork lift
drivers box the groves. This involves taking bins and placing themin the
drives. Each worker is assigned to pick a set of trees, usually consisting of
two trees to the right and two to the left of the drive. Each worker fills
her/his own bin and is paid only for full bins.

Wen they box the grove, the fork lift drivers assess the anount of
fruit to be picked and estimate the nunber of bins required. Nonethel ess, at
the end of the day there wll be some bins which are not filled. These are
called started bins. After the workers finish picking a drive, the fork lift
driver noves all the started bins to one location at an outer edge of the
grove. Wrkers finish their workday at different tinmes. A that tine, if they
have a started bin to fill, they go to the central location and fill their own
bins. (11:30-31.) This procedure allows the bins to be easily haul ed anay to
t he packi ng house and obviates the need to nove started bins around at
different tines to different places wherever workers mght be when they got
ready to leave for the day. Although this is the typical practice, fork lift
drivers on occasi on woul d nove started bins for workers who so requested if
the request coul d be easily accommodated. (11:33.)

[11. BAKEROND

In February, the UFWbegan an organi zi ng canpai gn at VMCP. Both the
Lhi on and the Conpany waged a vi gorous canpai gn. Respondent hired the | abor
consulting firmof Mirk Roberts Associates whose representatives spoke
frequently with Gonpany supervisors and rank and file enployees. Smlarly,
Lhi on



representatives net wth workers in the fields before and after work and
during lunch tine. An election was held on March 1. H ection objections were
filed, and a hearing was held by an Investigative Heari ng Examner (THE) of
the Board. The IHE issued his decision, which is currently on appeal to the
Board, on Qctober 14.

V. THE O SCHARES AND LAY CFFS

A Rogelio (havez

Erna Lee Gabinette was Rogelio's supervisor for the entire 8 years he
worked at MCP. She acknow edged that prior to the incident on March 9 when
she fired him she had not had any problens with him The probl ens began in
1983. (1:71.) She al so acknow edged that she knew Rogel i 0 was a vocal union
supporter. (1:70-71.)

Oh March 9, Rogelio was nearing the end of his work for the day. He
had a started bin left fromearlier inthe day. He yelled to Ms. Gabinette
who was sone di stance away. She wal ked over towards him and as she got
closer and could hear himbetter, asked what he wanted. He told her he wanted
the fork lift driver to nove his started bin over to the western edge of the
grove where he was finishing picking. She told himthat the started bins had
al ready been noved over to the eastern edge and that he shoul d go over there.
He responded that he had just seen his started bin about 2 drives to the
south. (Resp. Ex. 3.) Heinsisted he wanted it noved to where he was.

Rogelio admtted there were other bins on each side of his bin, and
Respondent's witnesses credibly testified that it would not be nornal

procedure to nove a bin where Rogel i 0 want ed.



Nonet hel ess, Ms. Gabinette did not tell himthat the bin coul d not be noved,
rather, she only told himto get the fork lift driver hinself.

The crux of the dispute is the ensuing verbal exchange. Rogelio
naintains he sinply told Ms. Gabinette that it was not his job, that she was
the forelady and it was her job, and she should go. (Ill: 6.) He testified
she then told himthat no dirty worker was going to yell at her. (Il1: 6.)

She then told himthat he was fired. He testified she al so said nany
ot her abusive, offensive things but that he did not really pay attention to
her because he coul d not say anything back. (I111: 87-88.) He asked M.

Gabi nette if he would be paid for his started bin since nornmal |y workers were
only paid for full bins. She said "no" and turned and wal ked of f. He went
over to the edge of the grove and sat down to wait for the workers he rode
wth to finish working. Ray Vigil cane over and asked what had happened and
told Rogelio he would pay himfor his started bin. (111:12.)

Ms. Gabinette's versionis significantly different. After she told
Rogelio to get the fork lift driver hinself, she asserts he refused and sai d
"what the hell" or "what the fuck" was she there for; that she "wasn't worth a
darm as a crew boss." (M:77; 96-98.) At that point, she told himhe was
fired and told himto | eave. He just |aughed and nade no nove to obey her
order. She then left to get Ray Mgil to order Rogelio to | eave. She denied
calling hima "dirty worker" or naki ng any abusi ve comments when she fired
hi m

Ray wal ked over to Rogelio and told himto |l eave. M. Gabinette

arrived shortly after that, and, as Rogelio was wal ki ng



away, he told her that even though he had a started bin, to her it was full,
i.e. he expected to be paid for it.

| credit Ms. abinette' s version based on | ogic, on inconsistencies
in Rogelio' s rendition and on deneanor.gl Initially, Rogelio said he did not
go ask the fork lift driver hinself because he did not have the authority to
doso. (Ill: 7.) Later he admtted that a worker could ask a fork lift driver
to nove a bin (Il11: 10), that he had done so in the past (lI11: 76, 79), and
that on this occasion he did not do so because he did not see any of the
drivers. (I11: 89-90.)

Sonetines inconsistencies resulted fromhis tendency to overstate
natters. For exanple, he testified that Ms. Gabinette was less friendly after
the Uhion canme on the scene. He then expanded this statenent to contendi ng

that after the Uhion organi zers cane out, . she woul d not allowus to do
any nore talking, no, there was no nore talking." (Ill: 16.) n cross-
examnation he retracted that statenent and said Ms. Gabinette did not stop
himfromtal king to other workers. (I11: 24.)

This tendency to exaggerate cropped up at various points. | put his
testinmony that Ms. Gabinette called hima "dirty worker" in this category. He
admtted he did not tell the ALRB agent about this but said it was because he
didn't think it was inportant. In testifying, M. Chavez showed hinsel f to be

quite astute, and the

6. | donot rely on Resp. Ex. 15. M. Gabinette explai ned the
alteration of the docunent and al t hough her explanation is not so inprobabl e
that | believe she fabricated the entry, it is nonethel ess odd. S nce there
s otherw se anpl e evidence in the record, | find it unnecessary to rely on
Gabi nette' s notati on.



care w th which he avoi ded Respondent counsel's attenpts to catch himin

i nconsi stenci es evi denced a sophi stication about the issues and the process.
| thus find it highly inprobable that he woul d not have recogni zed t he
significance of his supervisor naking such a remark. | believe, rather, that
he | ater enbel |ished the incident.

In addition to inconsistencies and exaggerations, Rogelio s deneanor
while testifying indicated nore of a concern to keep his story straight, to
pai nt an i nnocent picture of hinself and his cousin Mario and to outw t
Respondent ' s counsel than a sincere effort to tell the truth.

Wien asked if he had call ed Ms. Gabi nette "chi ngada” and sai d what
the fuck was she there for, Rogelio first said he did not recall. Wen
pressed by Respondent's counsel as to whether he did not recall or did not
nake the comment, Rogelio said:

Had | told her those words, | woul d renenber those words. | woul d
renenber. Miybe she's the one that got hersel f confused, because she
was the one that kept on talking. She's the one that kept on argui ng.
She nust have been the one who said those things. (111: 92.)

The wi tness' response was facile, and his deneanor
evidenced an effort to be clever and turn a potentially danagi ng area of the
conversation away fromhinsel f rather than an effort to answer the questi on.
The attitude that cane through was that he was bei ng overly cl ever.

Franci sco Bernudez, a fellowworker and friend of Rogeli o,
essentially corroborated nuch of Rogelio's story but specifically failed to
corroborate Rogelio's contention that Ms. Gabinette nmade of fensive renarks to

Rogelio after she told himhe was fired. (IV. 22.)
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A though the di sparate versions of whether Rogelio | aughed at her
and whet her she verbal | y abused hi mconcern natters which cane after she
fired him they shed |ight on what went before.

Rogel i o's | aughi ng at her order was both consistent with the attitude
he evidenced during trial, and it is consistent wth Gabinette' s seeking out
Ray Mgil. M. Gabinette testified she did not generally have any difficulty
handl i ng the mal e nenbers of her crew Her deneanor at hearing was that of a

self-reliant individual. It would not have been in keeping wth that
personality or with her past history to have sought out Ray rather than
dealing wth Rogelio herself. For her to resort to that step indicates a
reaction fromRogelio other than a sinple question of was he going to be paid
for his bin and qui et acquiescence in his being fired as he paints the
pi cture.

Fnally, in his testinony regarding Mari o Chavez' case, Rogelio
clearly lied. (See discussion, ante, p. 13.) Based on all the foregoing
factors, | credit Gabinette rather than Rogeli o.

B. Murio Chavez

Mario Chavez is Rogelio' s cousin. He worked at MCP for five years
before he was fired on March 13. He wore a union button and tal ked to uni on
organi zers at work. He, Rogelio, Raul R vera and Franci sco Bernudez were part
of a group of about six enpl oyees who cl osel y associ ated w th one anot her at
work. The others were all said by the enpl oyer to nake no secret of their
support for the Uhion, and while Respondent did not admt know edge of his
Lhion activity it does not argue that it was unaware of Mario' s support for

t he Uhi on.
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Oh the day of the el ection, Rogelio and Mari o Chavez were standi ng
around their vehicle after having voted. Jose Luis Aguilar, a fellow enpl oyee
at VP, cane out fromhaving voted. Aguilar was wearing a jacket and had his
arns folded across his chest. Mrio Chavez approached himand said, in
effect, that if Aguilar had a piece, i.e. a gun, he better take it out because
he, Mario, had one. Chavez then pulled a pistol up fromhis wai stband so that
part of the barrel was visible. Aguilar protested he didn't have anythi ng and
unfol ded his arns and pul |l ed open his jacket to denonstrate that he wasn't
carrying a gun. Chavez |aughed at hi mand soneone behind Aguilar said to
| eave Chavez al one, that Chavez thought he was "quite the little man." (I1:
50-52.)

After this incident Aguilar left the voting area. He told his
famly about the inci dent.Z/ The Conpany obt ai ned a decl aration from Aguil ar
(Resp. Ex. 12), and Bob Bellar asked Ray Mgil to investigate. Mugil tal ked
to Aguilar and reported to Bellar about 2 or 3 days after the el ection that
Aguilar affirned the incident occurred. It was at this point that Bellar
| earned who Aguilar and Mario Chavez were. (I: 50.) Bellar did not instruct
Ray to talk to Mrrio, and Ray did not do so.

Fol I ow ng this discussion wth Ray, Bellar spoke wth the CGonpany
attorney, B Il Marrs, who said he wanted to think about the matter, (1: 53.)

Bel |l ar di scussed the situation several tines wth

7. 1 find it unnecessary to resolve the testinonial conflicts as to
how t he Conpany, especially Bellar, |earned of the incident. The
di screpanci es of who told whomnay well be the result of the passage of
several nonths and the fact that a ot was going on the day of the election.
Al the versions are in basic agreenent as to the essential facts relating to
the gun incident.
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Ray and Marrs. (MIl: 23-24.) n the afternoon of March 9, Bellar was radi oed
by Ray Mgil and inforned that Rogelio had been fired. Bellar determned at
that point that he should | et Mario go before soneone got hurt. He conferred
wth Marrs who concurred and Bellar determned to fire Mario. The next two
days Mario was not at work. Bellar had to go anay on a famly energency and
thus instructed Ray Mgil to termnate Murio.

| have credited Aguilar's version of the gun incident at the
election. Mrio and Rogelio Chavez denied that it occurred. | do not credit
t hem because of various inconsistencies in their testinony.

Rogel i 0 deni ed ever seeing Mario wth a gun and deni ed havi ng gone
target shooting wth him (I I:44-46.)§/ Mario stated that Rogeli o knew he
had a gun, had seen it, and they had been target shooting together once.
Further inconsistencies in Rogelio' s testinony al so cast doubt on his
credibility. (See discussion, supra, at pp. 9-10.)

Mario denied ever carrying a gun to work, and | credit the testinony
of BEnie Mgil that Mario had shown hima gun at work several tines in about
Novenber of 1982. Athough Ernie is the brother of Ray and Joe M gil and of
Erna Lee Gabinette, he is also a drinking conpanion of Mario' s and poi nted out

that Mario was in no

8. FRogelio' s entire testinmony regarding the gun was di si ngenuous.
H s deneanor clearly denonstrated a desire to avol d sayi hg anyt hi ng damagi ng
to Mario and an effort to keep one step ahead of Respondent's counsel's
questions. Wen counsel asked Rogelio if he had ever used Mario's gun after
Rogelio had testified previously he had never seen Mario wth a gun, Rogelio
sald "what gun" (111:46) and smled in a way indicating that his chief concern
was keeping his story straight and that he had managed to do so.
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way threat eni ng when he showed E nie the gun but was just joking around. He
showed no proclivity to exaggerage or to try to paint the incidents as nore
condemni ng than they apparently were.

Further, as discussed below | do not credit Mario' s version of
what occurred when he was fired. Based on the inconsistencies in their
accounts regarding the gun and i nconsi stencies in other parts of their
testinony, | do not credit their denial that the el ection site incident
occurr ed. o Further, it strains credulity that Aguilar woul d have
concocted such a story and even told it to his parents and conpany
officials when there is no notive for having done so.

h Sunday, March 13, Mario cane to Ray's house to get his check.
Vigil told Mrio he was instructed to fire himbecause of his gun play at the
election. Chavez smled and replied, "M gun play? Ck." Chavez then left and
drove anay wth Raul R vera.

| have credited Ray Migil's account of the firing. Overall | found
himto display a nmore honest, forthright deneanor than Mario. H's testinony
did not have inconsistencies such as Mario's. Mreover, he did not appear to
have an axe to grind or to be vindictive toward Mario. Further, his account
has the ring of truth because the behavior he ascribed to Mari o was consi st ent
wth the

9. | donot rely on Resp. Ex. 16 as inpeaching Mirio's credibilit
h examnation, it is clear that the signature on the gun registration forr
Is not the sane as '"the signature on Mirio's declaration. (Resp. Ex. 9.)
signature on the declaration is that of the alleged discrimnatee in this
case. S nce the signature on the gun registry is not his, and there i s no
evidence to indicate that the Miri o Chavez who registered a gun i s the sane
Mirio Chavez in this case, | donot rely on the exhibit. (Gilifornia Evidence
(ode section 1417.)

y.
a
The

- 14-



deneanor Mario displayed at hearing. He smled frequently when asked about
the gun incident and his possession of a gun. It was both a response to
nervousness and an effort to appear unconcerned in a tense situation. It is
whol |y consi stent that faced with being fired he would react by acting as if
it were of no consequence.

C Huwul Rvera

O March 10, the day follow ng Rogeli o' s discharge, Joe Mgil was
assigning sets to the pickers. He had given sets to approximately three-
fourths of the crew Haul Rvera, Roberto Bernudez, Francisco Bernudez,
Erain Chavez, Sal vadore Tol edo and Enrique Rvera arrived. (M: 15.) By the
tine they arrived, Joe was assigning sets in a portion of the drive that had
al ready been picked. (I1V: 22.) The sets consisted of 3 trees to the north of
the drive and two to the south. The set he assigned R vera consisted of only
two unpicked trees -- the nost northerly and nost southerly trees in the set.
Joe testified wthout contradiction that there was enough fruit on the two
trees to fill a bin and that other workers were assigned sets wth only two
trees. (M: 29.) BEvery worker had a tree on the extrene northern end of the
five trees to pick. (M: 47.)

R vera began to argue wth joe and conpl ai ned about having to pi ck
the nost northerly or third tree. He asked why Joe had not put the bin by the
tree to the north. Joe told himthere was not a regular drive by that tree.
P vera then demanded to know who had set out the bins. Wen Joe said he had
boxed the drive, Rvera told himhe was no damm good as a fork lift driver.

Joe told Rvera that he was assigned to pick the set and
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asked whether he was going to do it. Rvera angrily refused, and Joe told him
if he wasn't going to pick then he should take his | adder out. R vera becane
nore angry, threw his |ladder against a tree and loudly told Joe if he wanted
the ladder out to take it hinself because he wasn't going to doit. (IV 12.)
Joe then told Rvera he was fired.

R vera started wal king out with several of his friends and told Joe
that he knewthe | aw and Joe couldn't fire himfor that. Mgl retorted he too
knew the law and could fire Rvera for the way he was acting. Rvera |eft
saying that things were not going to end like that, that he woul d turn Joe
over to the Lhion and would see himin court. (Il: 63-64; M: 13.)

Joe acknow edged R vera was a vocal uni on supporter who nade no
secret of his views. Rvera was al so a good friend of Rogelio Chavez (I1:

65) who, of course, had been fired just the precedi ng afternoon.

Joe Mgil was a credible wtness. He did not exaggerate, and he
answered questions forthrightly. He was matter of fact and not def ensive
about Rvera s union activities. He freely admtted know ng of them R vera
did not testify, and al though Franci sco Bernudez testified about the firing of
Rogel i 0 Chavez and cane to work with Rvera on the 10th, he was not asked
about Rvera s discharge. Finding Vigil credible, and in the absence of
contradictory testinony, | credit his account of R vera's di scharge.

D Raul Rodriguez and Manuel Renteria

Both of these individual s are hi gh school students who worked for VCP

on weekends and hol i days and during summers. Both

-16-



worked in Mrginia Saucedo's crew Haul's father, Franci sco (Pancho)
Rodriguez, and his father's brother, Juan Rodriguez, al so worked in Mirginia
Saucedo's crew Juan's wfe, CGarnen, has worked in the sane crew on occasi on
and has done so since 1977. (IV. 155-156.) Hias and |saura Renteri a,
Manuel ' s parents, also work in Saucedo's crew

Franci sco and Juan Rodri guez spoke to union organi zers at work when
Saucedo was near enough to observe themal though not near enough to overhear
(' 102-103; 142.) daude Lawson, the field representative and an admtted
supervisor (MI: 48), al so saw Franci sco speak to organi zers. Q1 occasion
Raul was also present. (IV. 148.) Juan and Franci sco each wore a uni on button
towork. (1V:101, 141.) Hias Penteria was al so briefly present during the
di scussions wth organizers at work " alittle bit . . . . [a]s he was going
by" (I'V: 150). Francisco had union neetings at his house. Hias Renteria was
present at sonme of the neetings. There is no evidence the conpany was aware
of the neetings at Francisco' s house. Nor is there any evidence that the
Gonpany knew that any nenbers of the Rodriguez or Renteria famlies signed
aut hori zation cards or that Francisco yelled out "M va Gesar Chavez" at work.
There is al so no evidence of any union activity on the part of Manuel Renteria
or Carnen Rodri guez.

Saucedo deni ed know ng that any of the Rodriguez famly or the
Renteria famly were union supporters. (Il: 102-103.) She acknow edged she
had seen Juan and Franci sco speak to uni on organi zers but added that the
organi zers talked to all the workers. (MI1l: 103.) She deni ed seei ng Juan

and Franci sco wear uni on
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buttons. (Ml: 103.)

Raul and Manuel voted chal | enged bal lots in the March 1 el ection.
Bob Bel lar did not know themand asked A aude Lawson, Ralph Daz and Virginia
Saucedo who they were (M11: 32-33.) At that point he and was told they were
students. (M1: 38.) Wen Bellar asked if they had worked during the
eligibility week, he was told they had not. He did not learn that they had
worked that week until July when the hearing on the objections to the el ection
was held. (M1: 43.)

Bel l ar remnded Lawson that the Gonpany had a policy of not allow ng
students who were children of regul ar enpl oyees to work unl ess there was
enough work to keep the steady enpl oyees busy. (MI: 38.) He told Lawson the
students could not work until he (Bellar) told Lawson it was ok, however,
based on advice fromhis attorney, Bellar said Qoria coul d work because she
had worked during the eligibility week. It is clear that this policy had not
been enforced anytine in the recent past, if ever. Mrginia Saucedo was not
even aware that such a policy existed. Nbo reason appears why Bel | ar
determned to enforce it now other than that he had assuned Lawson had been
appl ying the policy, and he now had reason to bel i eve Lawson had not. Bellar,
however, was aware that Qoria de la Quz, the only other student in the crew
had worked the eligibility week and knew she was a student when he was
conpiling the eligibility list. (MI: 34.)

Lawson tol d Saucedo not to use the students unl ess they were needed
to suppl enent the regul ar workers. She told Juan not to bring his w fe Carnen

towrk and to tell Francisco that she did not
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need his son Raul. (Il: 83; IV. 156.) She also told Hias Renteria not to
bring his son Manuel to work but did not tell Qoria s father not to bring
her.ﬁl

Saucedo testified that neither Francisco nor Hias asked why their
sons coul d not cone back to work and that Juan did not ask for work for his
wfe until sonetine in April. Francisco and Juan both naintain they regul arly
sought work for their famly nenbers.

Francisco testified at the trial. He is an expansive, vol ubl e
person. It would not be in keeping wth that nature not to talk to M.
Saucedo about why Raul could not work. Raul had worked regularly for several
years, and | find it unlikely that Franci sco woul d not have raised the natter.
| therefore credit Francisco. Further, | credit Juan Rodriguez. He was a
sincere, forthright wtness who answered questions carefully and thoughtfully.

In June, Saucedo told both Raul's and Manuel 's parents that they
could work for the summer. Bellar had told A aude Lawson that the two coul d
cone back to work because the Gonpany usual |y | ost sone pi ckers to other crops
and could use extra help. (MI: 39.) Manuel returned to work and worked
throughout the summer. (M1: 5.) Raul worked for about two weeks and then
left to attend classes at ULA Wen he did not show up for work for a coupl e
of days, Saucedo asked where he was and Francisco told her. Ether directly

or indirectly she indicated Raul mght not be able to cone back to

10. A a later date, her father was requested not to bring her to
work. @n one occasi on she was working on a school day. The other occasion
was not described. | credit Bellar's testinony that when Qoria s father
persisted in bringing her to work, Bellar perceived it to be a situation one
just had to put up wth.
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his job. Bellar had tol d Lawnson, who apparently instructed Saucedo, that if
anyone |l eft during the summer they should not be rehired until work began to
pick up. (M1:45.)

Raul returned on July 27th or 28th and Saucedo tol d his father that
Raul could not work. On that same day, she refused to rehire a worker,
Augusti ne Lopez, who had been an observer for the Conpany at the Mrch
election. (MI: 6-7.) The Gonpany called Raul in Septenber and told hi mhe
could return to work. At the tine of the hearing, he had been working for a
f ew days.

ANALYS S AND GONCLUSI ONS

In adjudicating cases of discrimnatory discharge, this Board has
adopted the standard set forth in Wight Line, ADvision of Wight Line, Inc.
(1980) 251 NLRB 1083 [ 105 LRRM 1169] Y aff d 662 F.2d 899 [108 LRRVI 2513], as
applied by the NNRB. The General Gounsel nust establish that the enpl oyees'

protected activity was a notivating factor in the enpl oyer's decision to

di scharge them The burden of production and the burden of persuasion then
shift to the Respondent who nust denonstrate that the adverse action woul d
have been taken even if the enpl oyees had not engaged in the protected
activity. (Royal Packing Conpany (1982) 8 ALRB No. 74.)

Orect evidence of intent is rarely available, and
circunstantial evidence nay be used to infer nmotive. (S Kuramura, |nc.
(1977) 3 ALRB No. 49, reviewden. by G.App., 1st Ost., Ct. 26, 1977, hg.
den. Dec. 15, 1977.) The timng of a discharge is

11. The Whited Sates Suprene Qourt recently uphel d the NLRB

allocation of the burden of. proof set forth in Wight Line. (NL RB .
National Transportati on Managenent Corp. (1983) U S , 76 L. E. 2d 667, 51
US L W 4761.)
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always a critical factor to consider in such cases. (Lawence Scarrone (1981)
7 AARB No. 13, reviewden. by G.App., 5th Dst., Gt. 22, 1982.) S mlarly,

the abruptness of a discharge is a factor indicating unlawful notive.

(Gharles S MCaul ey Associates, Inc. (1980) 248 NLRB 346 [ 103 LRRV 1439] . )2/

Raul R vera, Rogelio Chavez and Mari o Chavez each engaged in
activities in support of the Lhion. Al were known by nanagenent as
supporters of the Lhion. The key question with regard to each i s whether this
support was the notivating factor in their discharges.

A Rogelio Chavez

The timng of Rogelio' s discharge, less than 2 weeks after a tight
el ection in which he was a vocal and visible union supporter, raises an
i nference of unlawful notive. The abruptness of and the severity of the
discipline also indicate a discrimnatory notive. The firing of such a |ong
termenpl oyee wth no history of disciplinary problens over a short verbal
confrontation is exceedingly harsh. Gabinette' s acknow edgnent that she had
no problens wth Rogelio until 1983 al so suggests that it was his out spoken
behavi or in support of the UFWthat she regarded as "a problem"” Based on the

foregoing, | find that General Gounsel has established a prina faci e case.

12. General Qounsel inpliedly argues that | shoul d consider
Respondent’'s no representation canpai gn as evi dence of a general hostility to
t he Unhi on whi ch shoul d be considered in establishing a discrimnatory noti ve.
Respondent ' s canpai gn was protected free speech. There is no evidence of
unlawful threats or promses. Absent such, the nere expression of anti-union
views does not tend to prove anti-union aninus. (Mnrovia Nursery Gonpany
(1983) 9 ALRB No. 15.)
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Respondent contends that Rogelio's request to have his bin noved was
unreasonabl e and that he was trying to provoke Gabi nette. Respondent asserts
he then becane i nsubordi nate and was properly di sm ssed.

There is no evidence to indicate why Rogel i o woul d have determned to
set such up a confrontation. Further, Gabinette's response belies
Respondent's position. | thus reject Respondent's first contention. | do,
however, find that Rogelio' s derogatory coment was of fensi ve and
insubordinate. Goming as it didin front of the other workers, it was an
affront to the forewonan's authority. |In such an instance, Gabinette had a
legitinate basis for firing him But woul d she have done so absent his past
uni on activity?

This is a true case of mxed notive. Gabinette was genui nel y and
justifiably offended by Rogelio' s remarks. Nonethel ess, Gabi nette's past
hi story denonstrates that Rogelio' s conduct would not |ikely have resulted in
his being fired. She sinply wal ked away froma worker who had accused her of
cheating. She did not even warn the wonan. nly when the wonan' s not her
physi cal | y accosted Gabi nette did she fire themboth. This was the only tine
in over 6 years that she had fired a worker.

The organi zi ng canpai gn, representing as it did a potential shift in
the bal ance of power and authority, is the factor which explains Gabinette' s
strong response to Rogelio' s transgression. The dynamics in the crew were
changi ng and she percei ved Rogel i 0 as begi nning to cause "probl ens” during
this tine. Anxious to preserve her authority in the face of a perceived

overall threat toit, she
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reacted nore strongly to Rogelio than her past behavi or woul d suggest. Their
vested interests clashed over what mght well have renai ned a mnor incident.

| find that absent his participation in the union canpai gn, Gabi nette
woul d not have fired Rogelio for his conduct. | therefore find that
Respondent has viol ated section 1153(c) and, derivatively, section 1153(a) of
the Act.

B Raul Rvera

The timng of Rvera s discharge, both its proximty to the el ection
and coning on the heels of his friend Rogelio's discharge, suggests a
discrimnatory notive. | find, however, that he was fired not for his union
activity but because of his conduct toward his supervisor, Joe Vigil.

R vera' s behavi or provi ded Respondent with anpl e grounds for firing him
There is no evidence that Mgl woul d have tol erated such conduct in other
enpl oyees.

Rvera was a relatively new enpl oyee. M gil gave hi mseveral
opportunities to follow his orders, and R vera only becane progressively nore
antagoni stic with no provocative conduct by Mgil. Magil, in effect, warned
Rvera by telling himto take his |adder out if he wasn't going to pick the
set assigned to him It was only after Rvera then told Vigi|l to take the
| adder out hinself and threwit to the ground that Mgil fired him

| find that Respondent has established that R vera woul d have been
fired even absent his union activity. | recommend di smssal of this charge.
C Mrio Ghavez

General ounsel asserts that Bellar used the el ection site

-23-



gun incident as a pretext to fire Mario for his union activity. To support
this view the General Gounsel argues that Bellar's investigation into the
incident was insufficient and that Bellar's delay in firing Mrio
denonstrates that Bellar's true concern was not that incident.

Neither argunent is persuasive. The sinple fact that Bellar did not
contact Mario does not make the investigation unreasonable. Bellar had
Aguilar's declaration and a report fromRay Mgil, a man he obviously trusted,
that Ray had tal ked to Aguilar and believed him |In the course of the
investigation, Bellar was told Mari o had shown off a gun at work and had been
arrested for illegal possession of a gun.

The two earlier incidents conpounded his concern over what action to
take regarding Mario. He was still struggling wth the probl emwhen he
| earned that Rogelio had been fired. Bellar was then al so pronpted to act.

Bel | ar del ayed naki ng his decision for sone 5 days, but | do not
construe that as evidence that he was not truly concerned with the incident.
Rather, the delay is consistent with the deneanor he di splayed at the hearing
-- that of a thoughtful, careful nman. Perhaps his nost telling testinony was
that he had never been through such a situation and did not know what to do.

He did not act precipitously but discussed the natter wth Ray vigil
and wth his attorney, both of whomhe clearly relied on. Hs decision to
fire Mrio after hearing about Rogelio' s firing coul d evidence a
discrimnatory notive; it could just as easily be a case of realizing he had

to nake a deci sion about Mrio and havi ng
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had soneone el se act pronpted himto act also. There is no suggestion that
any ot her enpl oyee show ng of f a gun woul d have been tol erat ed.

Evi dence which only creates a suspicion or gives rise to inconsistent
inferences is not sufficient to establish a violation. (Schwob Mg. Go. v.
NL RB (5th dr. 1962) 297 F.2d 864 [49 LRRM2360].) | therefore recommend

dismssal of this charge.
D Minuel Renteria and Raul Rodri guez

| find that General Gounsel has failed to establish a prina facie
case that Manuel Renteria was laid off because of his union activity or his
famly's, specifically his father's (Hias) support for the Lhion. There is
no evi dence that Manual supported the Whion personally. The only evidence of
famly union activity is that Manuel's father spoke with organi zers in the
field "[a] little bit . . . [a]s he was going by." Arelative s union
activity nay be the cause for an enpl oyee's discharge or layoff and in such a
case the layoff or discharge woul d be unlawful. (Bakersfield Foods ., inc.
(1959) 123 NLRB 1130 [44 LRRVI1087].)

Here, though, there is a paucity of evidence that
Respondent was even aware of Hias' activities. Juan and Franci sco Rodri guez
were observed by Saucedo tal king to organi zers, as were nany ot her enpl oyees.
Snce Hias' brief contact with organi zers was when the Rodri guezes were
present, Saucedo nay have seen himthere. | find that there is insufficient

evi dence to establish
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enpl oyer know edge of Hlas' union activity. 13/

Bven were | to find such enpl oyer know edge, | would still find no
violation of the Act. |If the Gonpany intended to di scourage union activity,
it seens nost odd that it woul d chose to lay off Manuel rather than his
father. S nce Manuel engaged in no union activity, Respondent's nessage woul d
be so obscure as to be |l ost. Mreover, since Manuel worked only occasional |y,
the inpact of his layoff would be less significant to the famly than | ayi ng
off his father. Again, this reduces the efficacy of Respondent's nessage and
thus undermnes General Gounsel's position.

Wi le the layoff of Manuel shortly after the el ection nmay be peculiar
or even suspi ci ous, suspicion al one does not suffice to establish an illegal
act. (Rod MLellan Gonpany (1977) 3 ALRB No. 71, reviewden. by Q. App., 1st
Dst., Ov. 4, Nov. 8, 1977, hg. den. Dec 15, 1977.) The causal connection

between the layoff and Hias Renteria s union support is too tenuous. Thus, |
recommend di smssal of this allegation.

As with Manuel, General (ounsel asserts that Raul was penalized for
his union activity or because of the union support of his famly, nanely his
father and uncle. Raul's union activity was mninal -- he was soneti nes

around when his father and uncl e spoke to organi zers.

- 13. | decline to find enpl oyer know edge sinply because the enpl oyer
was taking an active role in the el ection canpai ?n, tal king to workers and,
presunabl y, attenpting to ascertain if it had sufficient support townits
canpai gn. (Mnrovia Nursery Conpany, supra, 9 ALRB No. 15.
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Wii | e an enpl oyee need not be an ardent union activist before his
support for the Uhion nay support an inference of retaliation for that
support, anong the factors to examne in a discrimnation case are the extent
to which the all eged di scri mnatee engaged in union activity and the extent of
enpl oyer know edge of that activity and conduct or statenents by the enpl oyer
show ng state of mnd. (Mnrovia, supra; C Mndayi & Sons (1979) 5 ALRB Nb.
53, reviewden. by G.App., 1st Ost., Ov. 2, June 18, 1980; hg. den.
Novenber 26, 1980.)

Here the union activity is not strong. It is not at all clear that
Respondent was aware of Haul's activity. | find, however, that Respondent did
know of his famly's activity. Mrginia Saucedo knew the Rodriguez famly
well. | findit unlikely that she did not notice that Juan and Franci sco wore
uni on butt ons.

General  Gounsel adduced no evidence of anti-union statenents or
conduct by Ms. Saucedo or ot her enpl oyer representatives other than these
layoffs. | find no evidence of a concerted canpai gn by Respondent's nanager
to weed out union adherents as General Qounsel argues. Bellar credibly
testified he had no invol venent in the discharge of Raul R vera or Rogelio
Chavez. The north and south crews have separate | abor contractors, and there
i s no evidence of collusion or conmon schene between them

As with Manuel Renteria, no reason appears why Respondent woul d have
chosen to lay off Raul Rodriguez because of the activity of his father and
uncle in order to retaliate against them the famly and/or to serve as an
exanpl e to other enpl oyees as opposed to acting directly agai nst Juan and

Francisco. Certainly an
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enpl oyer need not lay off all union supporters before a violation nmay be
found. But laying off the least active, least visible famly nenber who works
only part tine belies the conclusion that the | ayoff was because of uni on
activity.

The timng of Raul's layoff, right after the el ection, raises sone
suspicion. A so problematical is the fact that Qoria de la Guz was not |aid
off. Respondent's stated reason, that she was on the eligibility list, is not
persuasive. | see no apparent reason for differentiating between her and Raul
and Manuel who had voted chal | eged bal lots. Mreover, Bellar testified that
| ater her father was asked not to bring her to work. 1In one instance, she was
working on a school day. There is no explanation regarding the other
instance. This inconsistency is |ikew se suspicious.

Despite the suspicion raised by these factors, it is outwei ghed by
the fact that Respondent laid off only Raul and took no action agai nst his
father and uncl e who were the real union supporters. The surroundi ng facts do
not tend to reinforce the inference of unlaw ul notive. 14/ Rat her, they

undermne it.

| find that General Counsel has failed to prove by a
preponder ance of the evidence that Raul Rodriguez was |aid off because of
his or his famly's union support, and | recommend di smssal of this
al | egation.
General ounsel al so contends that Raul was discrimnatorily refused
rehire in July. To establish a discrimnatory refusal to rehire, General

Qounsel nust show that the

14. Bruce Church, Inc. (1981) 6 ALRE No. 3
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discrimnatee applied for work, that work was available, and that the
enpl oyer's policy was to rehire forner enpl oyees. (R g Agricul tural
Services, Inc., (1983) 9 ALRB No. 31.)

General Gounsel has failed to establish that work was avail abl e.
Saucedo had been told not to rehire anyone who | eft during the summer until
wor k pi cked up again, and Franci sco admtted he had an i dea when Raul left for
UJA that he mght not be able to get his job back when he returned. n the
sane day Saucedo refused to rehire Raul Rodriguez, she refused to rehire an
enpl oyee who, |ike Raul, had | eft work during the summer. That enpl oyee had
been an observer for Respondent in the March el ection. There is no evidence
that this was an instance of using conduct toward a non union supporter to
canoufl age discrimnation agai nst a union activist. (American Rolling MI|I
G. (1942) 43 NNRB Nb. 181 [11 LRRM69].) General Qounsel has failed to

establish the requisite nexus, and | thus recomend di smssal of this
al | egation.
CRER

By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board (Board) hereby orders that Respondent, Visalia Qtrus Packers,
its officers, agents, successors, and assigns, shall:

1. Gease and desist from

(a) D scharging or otherw se discrimnating agai nst any

agricultural enployee inregard to hire or tenure of enpl oynent or any termor
condi tion of enpl oynent because she or he has engager; in union activity or
other concerted activity protected by section 1152 of the Agricul tural Labor

Rel ations Act (Act).
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(b) Inany like or related manner interfering wth, restraining
or coercing any agricultural enpl oyee in the exercise of the rights guaranteed
themby section 1152 of the Act.

2. Take the follow ng affirmative actions whi ch are deened necessary
to effectuate the policies of the Act:

(a) dfer to Rogelio Chavez i mediate and full
reinstatenent to his forner or a substantially equival ent position, wthout
prejudice to his seniority or other enploynent rights or privileges.

(b) Make whol e Rogelio Chavez for all |osses of pay and ot her
econom c | osses he has suffered as a result of his di scharge on March 13,

1983, such amounts to be conputed in accordance wth established Board
precedents, plus interest thereon, conputed i n accordance wth our Decision
and Qder in Lu-Ete Farns, inc. (Aug. 18, 1982) 8 ALRB No. 55.

(c) Preserve and, upon request, nmake available to this Board
and its agents, for examnation, photocopying and ot herw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the amount
of backpay due under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into appropriate | anguages,
reproduce sufficient copies in each | anguage for the purposes set forth
hereaf t er.

(e) Ml copies of the attached Notice, in all

-30-



appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultura enpl oyees enpl oyed by Respondent at any tinme from
March 13, 1983, until the date of the issuance of this Qder.

(f) post copies of the attached Notice, in all appropriate
| anguages, for 60 days in conspi cuous places on its property, the tine(s) and
pl ace(s) of posting to be determned by the Regional Drector, and exercise
due care to replace any copy or copies of the Notice which nmay be altered,
def aced, covered, or renoved.

(g) Arange for a representative of Respondent or a Board agent
to distribute and read the attached Notice, in all appropriate | anguages, to
all of its agricultural enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Drector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice and/or their rights under the Act. The Regional
Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the

Regional Drector's request, until
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full conpliance is achi eved.

Dat ed: Decenber 14, 1983

Bl ] Hmr

Administrative Law Judge
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano Regional CGfice, the
General Qounsel of the Agricultural Labor Relations Board i ssued a conpl ai nt
that alleged that we, Visalia dtrus Packers, had violated the lam After a
heari ng at whi ch each side had an opportunity to present evidence, the Board
found that we did violate the | aw by di schargi ng Rogel i o Chavez, on or about
March 9, 1983, because he engaged in union activity. The Board has told us to
post and publish this Notice. Ve wll do what the Board has ordered us to do.
VW also want to tell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions; _ _

3. Tovotein a secret-ballot election to decide whether you want a union to
represent you,; _ _

4. To bargain wth your enpl oyer to obtain a contract covering Kour wages and
wor ki ng conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. Todact together wth other workers to hel p or protect one anot her;
an

6. To decide not to do any of these things.

VEE WLL NOT O SCHARGE or in any other way discrimnate against, interefere
wth, or restrain or coerce you because of your exercise of your right to act
together wth other workers to hel p and protect one anot her.

SPEA H CALLY, the Board found that it was unlamful for us to di scharge Rogelio
Chavez because he engaged in union activity. WE wLL NOT hereafter discharge
any enpl oyee for engaging i n such protected union activity.

VE WLL reinstate Rogelio Chavez to his forner or substantially equival ent
enpl oynent, wthout |oss of seniority or other privileges, and we w |

rel mburse himfor any pay or other noney he has | ost because of his di scharge,
plus interest.

Dat ed: V SALIA A TRIS PACKERS

By:
(Represent ati ve) (Title

This is an official notice of the Agricultural Labor Relations Board, an
agency of the State of Galifornia. |f you have a question, contact the Board
at 627 Miin Sreet, Delano, Galifornia, (805) 725-5770.

DO NOI REMOVE R MUTI LATE
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