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DEA S ON AND GRDER ON CHALLENGED BALLOTS
O March 8, 1984, the Whited FarmVerkers of America, AFL-AQ O (URWY

filed a petition for certification as the excl usive bargai ning representative
of all the agricultural enpl oyees of Geamof the Gop (Epl oyer) in Mnterey
Gounty, California.

(n March 14, & a representation el ection was conducted anong t he
agricul tural enpl oyees of the Enpl oyer. The official Tally of Ballots served

upon the parties reveal ed the follow ng results:

AW 30
No Uhi on 16
Chal | enged Bal |l ots 42
Tot al 88

As the Chal l enged Bal lots were sufficient in nunber to determne
the outcone of the election, the Salinas Regional Drector (RD of the
Agricul tural Labor Rel ations Board (Board)

yAlI dates are 1984.



conducted an investigation. h June 4, the RDissued his Report on Chal | enged
Ballots. The Enployer tinely filed exceptions to the ROs Report and an

acconpanyi ng bri ef.
Pursuant to the provisions of Labor Code section 1146, 2/

the Board has del egated its authority in this natter to a three-
nenber panel .

The Board has considered the record and the attached Report on
Chal lenged Ballots in light of the exceptions and brief and has decided to
rej ect the recormendations of the RDO W therefore direct that the RD open and
tally the 34 (hallenged Ballots cast inthe Inperial Valley and thereafter,
serve arevised Tally of Ballots upon the parti es.

During the relevant tines, Geamof the G op grew and harvested
broccoli and carrots in Monterey Gounty and carrots in the Inperial Valley.
The Enpl oyer operated year-round in Salinas and from approxi natel y Decenber
through April, in the Inperial Valley. nhe supervisor, Hinberto Felix,
supervi sed the carrot harvesting crews in both Salinas and the | nperial
Val |l ey. Sone enpl oyees al so travelled with Felix between the two carrot
harvesting | ocati ons.

Inits exceptions to the ROs Report on Chal | enged
Ball ots, the Enpl oyer has excepted to certain of the RDs factual findings and
has submtted decl arations and exhibits in support of its objections. A though
sone of these exceptions raise material questions of fact that woul d require

an investigative

2l Al code references are to the Galifornia Labor Gode unl ess

ot herw se speci fi ed.

10 ALRB Nb. 43 2.



hearing to resolve, we find it unnecessary to order an investigative hearing
inorder to rule on the Enpl oyer's exceptions since we have concl uded that the
facts as determned by the RD support our finding that the appropriate

bargai ning unit herein nust include the Enpl oyer's Inperial Valley operations.

Al parties agree that the Epl oyer has operations in nonconti guous
geogr aphi cal areas. Therefore, under section 1156.2§/ of the Agricultura
Labor Relations Act (ALRA or Act) we are required to determne the appropriate
unit or units of agricultural enpl oyees.

Wien determning the appropriate bargai ning unit where, as here, an
enpl oyer has mul tipl e, noncontiguous operations, we wll consider all relevant
factors including the geographical proximty of the various |ocations; the
extent to which admnistration is centralized, particularly with regard to
| abor relations, for all |ocations; the degree of common supervision at the
different work sites; the extent of interchange anong enpl oyees froml ocation
to location;, the nature of the work perforned at the various |ocations and the

simlarity or dissimlarity of the skill involved; simlarity or dissimlarity

8 Section 1156. 2 provi des:

The bargaining unit shall be all the agricultural enpl oyees of an
enpl oyer. If the agricultural enpl oyees of the enpl oyer are enpl oyed
in two or nore noncontiguous geographical areas, the board shall
determne the appropriate unit or units of agricultural enpl oyees in
which a secret ballot election shall be conduct ed.

10 ALRB No. 43 3.



in wages, working hours, and other terns and conditions of enploynent; and the
pattern of bargai ning history anong enpl oyees. (See for exanpl e, Bruce Church,
Inc. (1976) 2 ALRB No. 38.) V¢ will also consider the fact that the Unhion has

petitioned for and organi zed on the basis of a smaller unit (Napa Val | ey
M neyards (1977) 3 ALRB Nb. 22; Federal Hectrical Gorporation (1966) 157 NLRB

1130 [61 LRRM 1500]) and a |l egi sl ative presunption favoring broad "wal | -t o-
wal | " bargaining units (Prohoroff Poultry Farns (1983) 9 ALRB Nb. 68; see al so
P oneer Nursery/ R ver Wst Farns (1983) 9 ALRB Nb. 38; Vista \Verde Farns v.
ALRB (1981) 29 C 3d 307, 322-323 [172 Cal . Rotr. 720]). However, we caution the

parties that no one factor is critical and the analysis wll vary from
situation to situation, even fromyear to year. (See, e.g., Peterie Sores
(1983) 266 NLRB No. 13 [112 LRRM 1233].)

W agree wth the RD that the geographical |ocations of the
Enpl oyer' s operations have been w dely separated, that there has been
rel atively snall interchange of enpl oyees between those geographical |y
separate | ocations (considering the entire operations of the enpl oyer) and
that no bargai ning history favors a broad, enpl oyer-w de unit. V¢ al so agree
wth the RD that supervision of the Enpl oyer's workers has been | ocal |y
nanaged by the crew supervisors and that differences in skill and the nature
of work distinguish the broccoli and carrot crews. However, significant
simlarity exists between the carrot operations in Salinas and the Inperial
Valley. Not only was there substantial simlarity in skills and worki ng

condi ti ons,
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common supervi sion, and sone enpl oyee i nterchange, but control of |abor
rel ations appeared to exist in the same person, Hunberto Felix. (Conpare, for
exanpl e, Mke Yurosek & Sons (1978) 4 ALRB No. 54, where the | ocal | y nanaged

supervi sion of the work forces and the regional differences in the skills of
enpl oynent nandat ed separate bargaining units.)

A though we viewthis matter as a cl ose question partially because
of the relative newness of the Enpl oyer's operations, we are persuaded by the
simlarity of the regionally diverse carrot harvests that the appropriate unit
shoul d be all the Enployer's agricul tural operations.

GROR

The Challenges to the 34 ballots cast in the Inperial Valley are
hereby overruled. The Regional Director is directed to open the above-
referred to Chal lenged Ballots and thereafter prepare and serve upon the
parties arevised Tally of Ballots. Should the renai ning chal | enges be
out cone determnative, the Regional Drector shall prepare and serve upon the
parties an anended Report on Chal | enged Ball ot s.

Dated: Gctober 10, 1984

JGN P. MCARTHY, Menber

PATR CK W HENNLNG  Menber

10 ALRB Nb. 43



MEMBER VALD E, D ssenti ng:

| dissent. This enpl oyer harvests 800-1200 acres of
carrots and 800-1200 acres of broccoli in Mnterey Gounty, the unit
enconpassi ng this petition for certification. There, two crews (approxinately
60 workers) are enpl oyed for a year-round broccoli operation and an additi onal
crew of 20-25 workers for the carrot season, which runs fromApril to Novenber
or Decenber. The one foreman of the carrot crewtravels to Inperial County to
supervi se the harvesting of 400 acres of carrots by one crew of 30-35 workers.
There i s absol utel y no enpl oyee i nterchange between the broccoli and either of
the carrot operations; the only interchange of enpl oyees occurs in the
carrots, and that interchange is neager indeed and itsel f subject to question,
as the Regional Drector's Report indicates. Before the el ection six (6)
carrot workers went fromMnterey to work in the Inperial carrots, only three
(3) of whomworked the entire Inperial season. The najority relies upon the

enpl oyer's representation that after the el ecti on seventeen (17)

6.
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of the Inperial carrot workers cane north to work in the Monterey carrots. As
the Regional Director cautions, however, this alleged increase in interchange
is wthout docunentation and may have been initiated by the enpl oyer as a
neans to buttress its argunent in support of a state-wde unit. The majority
ignores the clear warning fromthe Regional Drector that this increase in
i nt erchange shoul d not be relied upon by the Board w thout further
i nvestigation (see RD report, footnote 3).

| believe the majority has msconstrued the Board s earlier

pronouncenents regarding state-wde units. Bruce Church, Inc., (1976) 2 ALRB

Nb. 38 invol ved one of the |argest |ettuce conpanies in the state wth a | ong-
establ i shed pattern of seasonal operations involving the interchange of

t housands of workers statew de. That precedent does not condone adopting a
state-w de unit, involving non-contiguous geographi cal areas and separate
agricultural production areas 470 mles apart, in the absence of any pattern
of interchange, and with evidence only that six (6) workers fromone area
travel ed once to the other. Such was not the intent of the anal ysis applied

to the highly sophisticated operation in Bruce Church, supra, nor the

conprehensi ve unit anal ysis adopted in Prohoroff Poultry Farns (1983) 9 ALRB

No. 68. At the tine of the election, this was a new enpl oyer with no conpany-
w de rules, no established enpl oynent policies or practices, and no policies
of seniority, hiring, firing, vacations, etc. Snply because carrots are
grown in both | ocations does not nmake this enployer "highly integrated,” and
it strains reason to conclude, as does the mgjority, that because Hunbert o

Felix, the sole carrot forenan,

10 ALRB Nb. 43



hires carrot workers in both locations, this enpl oyer has a "centralized | abor
rel ations" policy. (See Exeter Packing Inc., (1983) 9 ALRB Nb. 76.) | woul d

adopt the Regional Drector's Report and certify the unit petitioned for
her ei n.

Dated: Gctober 10, 1984

JEROME R WALD E Menber

10 ALRB No. 43 8.



CASE SUMWARY

Geamof the Gop Case No. 84-RC 3-SAL
(URWY 10 ALRB No. 43

Regional Drector's Report on Chall enged Bal |l ot s

As the chall enged ballots in an el ection conducted anong the Enpl oyer's
enpl oyees were sufficient in nunber to affect the outcone, the Salinas
Regional Drector (RD prepared a Report on Chal |l enged Bal | ots recommendi ng
the challenges to the 34. ballots cast anong the enpl oyer's Inperial Valley
carrot harvesting crew be sustained. The RD found that the appropriate
bargaining unit 1nthis matter shoul d be confined to Monterey Gounty.

Board Deci si on

The Board reversed the RD and directed that the chall enges be overrul ed and
the ballots tallied. The Board found that while the matter was a cl ose
one, presenting a difficult policy determnation, that the appropriate unit
here 1 ncluded all the enpl oyer's operati ons.

Db ssent

Menber VMl di e dissented, stating the najority had msconstrued the

sophi sticated anal ysis derived fromBruce Church (1976) 2 ALRB Nb. 38, and had
erroneously found an integrated operation wth centralized | abor policies
based on evi dence that one foreman hired carrot workers in both |ocations and
that six (6) of those workers "interchanged' once by traveling fromthe
Mnterey to the Inperial carrot harvest.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *



STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of: )
)
TED FARM WIRKERS
Hc\'wm AFL-4 Q g Case Nb. 84-RG 3-SAL
Petitioner, )
) GHALLENGED BALLOT REPCRT
and )
CREAM CF THE CRCP, g
Enpl oyer. )
)

A petition for certification was filed by the Uhited FarmWrkers of
Arerica, AFL-Q O (hereafter "UFW or "Unhion") on March 8, 1984, seeking to
represent all the agricultural enpl oyees of G eamof the Gop (hereafter
"Enpl oyer”) in Monterey Gounty. Inits response to the petition for certi-
fication, the Epl oyer objected to the scope of the unit sought in the
petition, asserting that it al so enpl oyed agricul tural enpl oyees in | nperial
Gounty and that the appropriate unit was a state-w de unit.

The Regional Orector of the Salinas Regional Cifice of the
Agricultural Labor Relations Board decided to conduct the el ection in both
Monterey Gounty and Inperial CGounty and to chal |l enge the voters at the
Inperial Gounty site under 8 Gal. Admin. (ode section 20355(a)(2) on the
grounds that they were not enpl oyed in the appropriate bargai ning unit.

An el ection was conducted at sites in both counties



on March 15, 1984. The tally of ballots at the Monterey voting site was as

fol | ons:
UFW 30
No Uhi on 16
&lr legg)!sved Chal | enged 8

The ballots at the Inperial Gounty voting site renmai ned uncounted, pendi ng

i nvestigation and determnation of the unit issue by the Regional Drector. A
total of 34 voters voted at the Inperial Gounty location. Al of the voters
were chal I enged by the Board agent on the grounds that they were not enpl oyed
inthe appropriate unit. Two of the voters were al so chal | enged on the

addi tional grounds that their nanes did not appear on the eligibility list.

The chal | enged bal | ots of the enpl oyees voting at the |nperial
Gounty side are outcone-determnative. An investigation on those chal | enges
was conducted and the parties were given an opportunity to present evidence on
t he chal | enges.

This Chal l enged Ball ot Report contai ns concl usi ons and
recomrmendations only on the ballots chal | enged on the grounds that the voters
were not enpl oyed in the appropriate unit. The renaining challenges wll be
i nvestigated and resol ved in the event that they are out cone-determnative

after a final decision on the unit issue has been nade.



I
STATEMENT CF FACTS

The Enployer is a "California corporation forned in
Qct ober 1982. Y It actually began agricultural operations in January 1983.
The Enpl oyer contracts with individual growers for the grow ng of broccoli and
carrots, which it harvests, packs, and sells. The Enpl oyer al so harvested 200
acres of cauliflower in 1983, but has planted no caulifl ower since then and
does not intend to produce that crop in the future. The Enpl oyer has
agricultural operations in both Mnterey and Inperial Gounties. |In Mnterey
Gounty, the Enpl oyer harvests broccoli and carrots. Its operations are
| ocated in south Monterey County between Gonzal es and San Ardo. In I nperial
Gounty, the Enpl oyer has only a carrot harvesting operation, which is |ocated
in the Vst norel and ar ea.

Charles Witts is the president and general nanager of the
conpany. \Vétts oversees the entire operation. Vétts supervises the

nanagenent and supervi sory personnel, as wel |

1. During the investigation, general nanager Charles Vétts stated that
the nane of the corporation was Geamof the Qop and that the officers were
Charles Witts, President; Qiff Kirkpatrick, Vice President; and Lisa Oll,
Secretary. However, according to the Articles of Incorporation, dated
Septenber 29, 1982, and the Satenent of Donestic Stock Corporation, dated
Qctober 20, 1982 and filed with the Secretary of State on Novenber 21, 1982,
the nane of the corporation is Charles G Watts, Inc. and the officers are
Charles G Wwatts, Executive Gficer; Lisa DIl, Secretary; and Howard H
Leach, Chief FHnancial Gficer. | find that the correct facts are those set
forth in the above-nentioned docunents.



as the conpany sal es person, Charles Lloyd, and establishes the wages and
benefits for all the enpl oyees. Wdétts also retains final approval on all the
conpany' S grow ng contracts.

AQiff Kirkpatrick is in charge of the grow ng operation. He
negotiates contracts wth individual growers to growthe broccoli and carrots.
A though the land preparation is perforned by the grower, Kirkpatrick is
responsi bl e for planting the seed, which is then charged, along wth the cost
of the seed, to the grower. After planting is conpl eted, the Enpl oyer has no
hand in, nor control over, the grow ng operation. K rkpatrick nmakes peri odic
visits to the fields and gives advice to the growers if requested. The
irrigation, cultivation, fertilization, and pest control of the crop are
performed by, and are the responsibility of, the growers wth whomthe
Enpl oyer has contracted. The Enpl oyer has 22 contracts wth growers in
Monterey County and 18 contracts with growers in Inperial Gounty. Kirkpatrick
al so oversees the work of the Epl oyer's two harvesting supervisors, Dave
Ket chum who supervi ses the broccoli operations, and Hunberto Felix, who
supervi ses the carrot operations.

The Enpl oyer's broccoli harvesting operation is |ocated only in
Monterey County. The Enpl oyer plants and harvests approxi nately 800 to 1200
acres of broccoli per year. The broccoli harvest season is basically year-
round, wth slow periods in the wnter nonths. The Epl oyer enpl oys two

broccol i harvest crews of approxi mately 30 workers each.



Curing the sl ow periods, the Enpl oyer on occasion |ays off one crew Each crew
is run by their ow harvesting forenan, who is in turn supervised by Dave
Ketchumon a daily basis.

The Enpl oyer uses a field pack systemfor harvesting broccoli. The
cutters cut and put the broccoli into wre-franed canvas bins strapped to
their backs. They dunp the full bins onto a packing table, which is on wheel s
and is pulled by a tractor through the rows. The packers bunch and pack the
broccoli into boxes. The | oaders |oad the boxes onto a flat bed trailer
whi ch, when full, is hauled out of the field and subsequently hauled to the
conpany' s cool er in Salinas where the broccoli is iced and shi pped.

The Enpl oyer plants and harvests 800 to 1200 acres of carrots
per year in Monterey Gounty. It enpl oys one carrot bunching crewof 20 to
25 enpl oyees. The carrot harvest season in Monterey Gounty is fromApril
to the end of Novenber. The Enpl oyer al so plants and harvests about 400
acres of carrots in Inperial GCounty. It enploys one carrot bunching crew
of 30 to 35 enpl oyees there. The carrot harvest season in Inperia Gounty
is fromDecenber to April. Hunberto Felix supervises the carrot crews in
bot h | ocati ons.

The carrots in both | ocations are prinarily harvested by hand. The
carrots are sorted out and graded by size, a dozen carrots are bunched

toget her, and then a dozen bunches



are joined together. The carrots are then |oaded on a truck and shipped to
the packing shed. In Mnterey Gounty, the carrots are packed by the
Enpl oyer at its own non-conmerical packing shed in Geenfield. In Inperial
Gounty, the carrots are packed by the Enpl oyer at night in a packing shed
rented fromMrio Sai khon, Inc.
There is very little interchange of enpl oyees between the Enpl oyer's
vari ous harvesting operations. There has been no interchange at all of
enpl oyees between the broccoli operations and either of the carrot operations.
The broccoli workers cone fromthe general |abor pool of residents in the King
dty area of Mnterey Gounty. None of these enpl oyees travel to Inperial
Gounty to work in the Enployer's carrot operations. Furthernore, none of them
work in the Enpl oyer's Monterey County carrot operations.
There was very little interchange between the enpl oyees in the

Enpl oyer' s two carrot operations before the el ection which is at issue here.
After the election, the rate of enpl oyee interchange i ncreased. The

Enpl oyer's first carrot harvest season in Monterey Gounty was from April

t hrough Novenber 1983 and its first carrot harvest season in Inperia Gounty
was from Decenber 1983 to April 1984. The Enpl oyer's second season in
Monterey Gounty just began in April 1984, after the election. ly six

enpl oyees who had worked in the first Monterey Gounty harvest in 1983

subsequently worked in the follow ng Inperial Gounty harvest.



d these six enpl oyees, only three - A berto Felix, Martin Carrillo, and
Ranon Robl es - worked during the entire Inperial Gounty harvest season.
These three workers were Ioaders.g/ However, in the current Monterey
Gounty carrot harvest, 17 of the 30 carrot workers had worked in the

Enpl oyer's previous (first) Inperial Gounty carrot harvest.gl

According to Charles Witts, the Enpl oyer's operation i s run
exclusively fromthe conpany office in Salinas; there is no office in Inperial
Gounty. However, the Empl oyer does in fact maintain an office in Holtville in
| nperi al Gounty.i/ It is unclear what work is actually done fromthe two
offices. However, according to Witts, he travels twce a week fromSalinas to
the Inperial Valley on conpany business. He resides in Mnterey. diff
Kirkpatrick also travels to the Inperial Valley in order to negotiate

contracts and maintain contact wth the growers during the carrot grow ng

2. As to the other three enpl oyees, Jesus Bl anco only worked during
three payrol| periods at the start of the Inperia Gounty harvest in 1983.
Ranon Bl anco worked during the first payrol | period and returned to work
during one other payroll period which ended on Decenber 24, 1983. HEddie
Felix, who had left the Enpl oyer's Monterey Gounty harvest during the payrol |l
period ending on Septenber 10, 1983, worked during the first payrol |l period in
I nperial Gounty and returned apparently at the end of the payroll period
endi ng on Decenber 17, 1983.

3. This information was submtted by the Enpl oyer on April 9, 1984 in
support of its position on the unit issue. This infornation consisted of a
list of names of 30 enpl oyees enpl oyed, according to the Enpl oyer, in the
current Monterey Gounty carrot harvest and a statenent by the Enpl oyer that 17
of those enpl oyees had worked in the Br evious | nperial Valley carrot harvest.
This informati on was not acconpani ed by any docunentati on.

4. The address of the Exployer in Inperia County is:
Geamof the Gop, 570 Holt Avenue, Holtville, CA 92250. The
phone is (619) 356-5559.



oper ati ons.

According to Vatts, all payroll work is perforned at the Salinas
office. The forenen of the broccoli crews turn in the tine sheets to Dave
Ket chumwho del ivers themto the payroll office in Salinas. Hiunberto Felix
turns in the tine sheets for the carrot crewduring the carrot harvest in
Monterey Gounty and calls the time into the Salinas office during the carrot
harvest in Inperial Gounty. The payroll period is the sane for all enpl oyees.
The payrol| period is weekly, fromNMbnday through Sunday, wth checks
distributed on Friday. During the carrot harvest in Inperial Gounty, Wdtts
delivers the checks on his biweekly trips. The checks are all drawn off the
sane account .

As nentioned before, Watts sets the wages and benefits of all
enpl oyees. The broccoli harvesting enpl oyees are paid at an hourly rate of
$5.25 per hour. The carrot harvesting enpl oyees in both |ocations are paid at
a piece rate of $.42 per dozen bunches. n the rare occasions that carrot
harvesters are paid at an hourly rate, that rate is also $5.25 per hour. The
broccoli enpl oyees work from20 hours per week during sl ow periods to nore
than 50 hours per week during peak periods. According to Kirkpatrick, the
carrot enployees in both | ocations work an average of 30 hours per week.

The Enpl oyer asserts that it maintains a nedical plan through a

conpany cal |l ed Pan Amrerican | nsurance whi ch



covers all its enployees and that it pays the premuns on the plan. The

i nvestigation reveal ed that the Enpl oyer instituted this nedical plan, at

| east as to its broccoli enpl oyees, near the start of the el ection canpai gn,
when it enrol |l ed enpl oyees who net the plan's 80-hour eligibility requirenent.
It is not apparent that the Enpl oyer has enrol |l ed any enpl oyees since that
tine.

According to Wtts, the Enpl oyer al so gives five paid holidays to
all its enpl oyees: Menorial Day, Fourth of July, Labor Day, Thanksgi ving and
Christnmas. In order to qualify the enpl oyee nust work the |ast schedul ed work
day before the holiday and the first schedul ed work day after the holiday.
However, the payroll records do not support Vétts' statenent. According to
the records, the broccoli harvesting enpl oyees have recei ved no hol i day pay at
all .5/ The carrot harvesting enpl oyees in Mnterey Gounty received hol i day
pay for Menorial Day and the Fourth of July. |In addition, a nunber of those
enpl oyees recei ved holiday pay for Labor Day; however, it is not apparent from
the records why sone recei ved such pay and others did not. The only enpl oyees
to recei ve holiday pay for Thanksgi ving were the loaders of the carrot crewin
Inperial Gounty - Ranon Blanco, Martin Carrillo, A bert Felix, Ranon Robles -

and an

5. The investigation reveal ed that, during the el ecti on canpai O?n, t he
Enpl oyer promsed the broccoli workers that they woul d recei ve holiday pay.



enpl oyee naned Eddie Felix. Mst of the carrot harvesting enpl oyees in
I nperial Gounty recei ved holiday pay for Christnas.

The Enpl oyer has no ot her enpl oyee benefits. It does not have a
vacation plan or any vacation benefits. The Enpl oyer provided housing for
carrot harvesting enpl oyees in Monterey Gounty during the 1983 season.
However, it has not provided such housing in the current 1984 season and it
has never provided housi ng for broccoli harvesting enpl oyees or for carrot
har vesti ng enpl oyees in Inperial Gounty. The Enpl oyer does not provide
transportation at any | ocation.

The Enpl oyer has no established | abor relations or enpl oynent
policies. There are no set conpany rules and regul ations and no set policies
regarding hiring, discipline, discharge, |eaves of absence, etc. These
decisions are the responsibility of the individual forenen. Hring is done
through the forenen; the Enpl oyer has no seniority system Smlarly,

i ndi vi dual deci sions regarding discipline of an enpl oyee, discharge of an
enpl oyee, and the granting of |eaves of absence are left to the discretion of
the foremen, wth sone supervisorial control by the field supervisors, Qiff
Kirkpatrick and Dave Ketchum The Enpl oyer has hired forenen who it believes

have sufficient experience to performthis type of supervisorial work.
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[
LEGAL ANALYS S
Uhder Labor (ode section 1156.2, the Boa-rd nust deternmne the

appropriate unit or units of enpl oyees in cases where enpl oyees of a
single agricultural enpl oyer are enpl oyed i n nonconti guous geogr aphi cal
areas.gl In order to nake this determnation, the Board takes into
consi deration several factors, including: (1) the location of the
operations in relation to each other; (2) the extent to which
admnistration is centralized, particularly wth regard to | abor
relations; (3) the extent to which enpl oyees at different |ocations
share common supervision; (4) the extent of interchange anong enpl oyees
fromlocation to | ocation; (5) the nature of the work perforned at the
various locations and the simlarity or dissimlarity of the skills
invol ved; (6) the simlarity or dissimlarity in wages, hours, and
other conditions of enployrment; and (7) the pattern of bargai ning

hi story anmong the enpl oyees. Bruce Church, Inc. (1976) 2 ALRB No. 38;
Exeter Packers, Inc. (1983) 9 ALRB Nb. 76. However, unit issues are

anal yzed on a case-by-case basis; what is determnative in one

situation rmay be inconsequential in another. Bruce Church, Inc.,

supr a.

6. Labor Gode section 1156. 2 reads:

The bargaining unit shall be all the agricultural enpl oyees of
an enployer. |If the agricultural enpl oyees of the enpl oyer are
enpl oyed in two or nore noncontiguous geographi cal areas, the
Board shal | determine the appropriate unit or units of
agricultural enpl oyees in which a secret ballot el ection shall
be conduct ed.

11



at 4 of slip opinion.

In the instant case, there is no question that the Ewl oyer's two
operations, one in Mnterey and one in Inperial Gounty, 450 mles apart, are
i n noncont i guous geographi cal areas. The only issue to determne i s whet her
the appropriate unit is the petitioned-for unit of Mnterey County enpl oyees
or rather a state-wde unit. It is therefore necessary to anal yze the

Enpl oyer's operations in light of the factors set forth in Bruce Church, Inc.,

supr a.

(1) Location of operations: As stated previously, the operations

are 450 mles apart. e is in the Wstnorel and area of Inperial GCounty and
the other is in the Gnzal ez-San Ardo area of Mnterey County.

(2) GCentralization of admnistration, particularly |abor relations:

Payrol | and bookkeepi ng are all done out of the conpany office in Salinas,
according to the Enployer. Charles Witt establishes the wages and benefits
for all enployees, and all wages are paid fromone account. They
admnistration is therefore centralized in terns of paperworKk. 7

However, the admnistration is not centralized in terns of |abor

relations. There is no centralized personnel

7. It should be noted, however, that this conclusion is based on the
Enpl oyer' s assertions and does not take into account the existence of the
Enpl oyer's office in Inperial Gounty, which the Enpl oyer has not acknow edged.
In the event that this conclusion becones a significant factor in any chal -
lenge to this Report, further investigation is necessary.
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office or officer. Furthernore, the Enpl oyer has no established conpany-

w de rules and regul ati ons and no establ i shed enpl oynent policies and
practies. There are no policies regarding hiring, discipline, discharge,
seniority, vacations or |eaves of absence. The individual crewforenen are
responsible for the decisions in all of these areas. Supervisors nay on
occasion intervene in a particul ar case, but that is not the general

practi ce.

(3) Extent of common supervision of enpl oyees: Mrtually all of the

dai Iy supervision of enpl oyees is done by individual crewforenen. The only
common super Vi sion of enpl oyees at different |ocations is the supervision by
Hunberto Felix of enpl oyees in the carrot harvesting operations in both
Monterey and Inperial Gounties. Two other forenen, supervised by Dave

Ket chum supervi se the enpl oyees in the broccoli operations in Mnterey
Qounty. Neither these forenen nor Ketchumhave any connection wth the carrot
operations or the Inperial Gounty site.

(4) The extent of interchange among enpl oyees fromlocation to

| ocation: The extent of interchange anong enpl oyees before the el ecti on was
mni nal ; however, it has increased sonewhat since the election. The bul k of
the Enpl oyer's workforce, the broccoli harvesting enpl oyees i n Mont erey
Gounty, do not work in the carrot operations and do not travel to the Inperial
QGounty. In addition, only six enpl oyees fromthe first Monterey Gounty carrot

harvest in 1983 subsequently
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worked in the Inperial Gounty carrot harvest. O those six enpl oyees, only
three worked steadily during that operation. Therefore, the interchange of
the Enpl oyer' s enpl oyees before the el ection was, at nost, six out of 80
enpl oyees,gl or 7.5%

The Enployer's next carrot harvest in Monterey Gounty began in
April 1984 after the election. Seventeen of the enpl oyees working in the
Mont erey Gounty operation had previously worked in the Inperial Gounty
oper at i on. L Therefore, the anount of interchange of enpl oyees was 17 out
of 80, or 21.25%

(5 Smlarity of dissimlarity of skills involved in the work

at both locations: The work perfornmed in Monterey Gounty i s both broccol i

harvesting and carrot harvesting, while the work perforned in | nperial
Gounty is exclusively carrot harvesting. The skills involved in carrot
bunchi ng are sonewhat different than those in broccoli harvesting, since

the carrot workers nust be able to grade and sort the

8. The figure of 80 enpl oyees includes the two broccoli crews of
approxi nat el y 30 enpl oyees each and a carrot crew of 20 enpl oyees each.
The Enpl oyer al so enpl oys a few packi ng shed enpl oyees who are agri cul tural
enpl oyees. Therefore, the 80 enpl o?/ee figure is conservative. The
eltgibility Iist included 92 eligible voters; however, turnover nay account
for sone of the additional enployees.

9. As noted in footnote 3, the Enpl oyer submtted these figures w thout
supporting docunentation. Furthernore, this enpl oyee interchange occurred
after the election and after the unit i1ssue had becone a hotly di sputed
matter. This Report assunes that this increased enpl oyee i nterchange in fact
occurred and was not in any way the result of the Ewloyer's position on the
unit issue. In the event that this assunpti on becomes a significant factor in
any challenge to this Report, further investigation is necessary.
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carrots for bunching while the broccoli workers nust be able to sel ect and cut
the nature broccoli properly. The skills involved in the two carrot
operations are the sane.

(6) Smlarity or dissimlarity in wages, hours, and worki ng

conditions: The Monterey Gounty broccol i enpl oyees are paid at an hourly rate
while the Monterey Gounty carrot enpl oyees as well as the Inperia Gounty
carrot enpl oyees are paid by piece rate. Wile the records showthat the
broccol i enpl oyees worked between 20 to 50 hours per week, the records did not
reveal the nunber of hours worked by carrot enpl oyees in either |ocation;
therefore no concl usion can be drawn as to the dissimlarity or simlarity of
hours worked in the two locations. The enpl oyees nay recei ve the sane nedi cal
benefits but do not receive the sane holiday benefits: the broccoli enpl oyees
recei ve no holiday benefits, while Monterey Gounty carrot enpl oyees receive
pay for Menorial Day and Fourth of July and sone receive pay for Labor Day.
Inperial Gounty carrot enpl oyees receive holiday pay for Christmas; however,
only carrot |oaders receive pay for Thanksgiving. As to other fringe
benefits, the Enpl oyer provided housing during one season for its Mnterey
Gounty carrot enpl oyees; however, it provided no housing for any ot her
enpl oyee.

The enpl oynent conditions of all the enpl oyees are basically at the
discretion of the individual forenmen; there is no conpany-w de policy

regardi ng worki ng conditions. S nce the
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conditions are set individually, it is difficult to determne whether such
conditions are in fact simlar or dissimlar.

(7) The pattern of bargaining history: There is no such

bar gai ni ng history, since the Enployer is a newy forned conpany whi ch has
not had any previ ous experience wth unions.
In sum in scrutinizing the Enpl oyer's operation in light of

Bruce Church, Inc., supra, | find that the appropriate unit is the unit of

agricultural enployees in Monterey Gounty. Except for the perfornmance of
payrol | and bookkeepi ng functi ons,E/ there is no centralized

admni stration of the operation, particularly concerning | abor relations.
There are no conpany-w de enpl oynent policies and practices nor are there
conpany rules and regul ations. The Enpl oyer's operations in the two

| ocations do not represent a singled integrated enterprise, such as that
found in Prohoroff Poultry Farns (1983) 9 ALRB No. 68. (n the contrary,

the Enpl oyer's carrot operation In Inperia Gounty, where the Enpl oyer has
separate grow ng contracts wth Inperial Valley growers as well as a
separat e harvesting operation, functions independently fromthe carrot and
broccol i harvesting operations in Mnterey Gounty. The bul k of the

Enpl oyer' s workforce, the broccoli harvesting enpl oyees in Mnterey
Gounty, are paid by a different nethod of conpensation than the rest of
the enpl oyees and work in an entirely different operation, requiring sone-
what different skills, than the others. The holiday pay benefits are not

the sane for broccoli enpl oyees and carr ot

10. See footnote 7.
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enpl oyees and are al so not the sanme for enpl oyees in Monterey Gounty and
enpl oyees in Inperial Gounty. The enpl oyee i nterchange between | ocations is

low ranging from8%to 21. 25%£/

The factors urged by the Enpl oyer in support of its position for a
state-wide unit focus on the carrot harvesting operations in both |ocations.
The two carrot harvesting crews share a comnmon supervi sor, Hinberto Felix, are
paid at the sane rate, and have the sane skills in both |ocations. The only
i nt erchange of enpl oyees has occurred in the carrot harvesting operations,
where there was an interchange of six enployees in the first |ocation swtch
and an interchange of 17 enpl oyees in the second |l ocation swtch after the
el ection. These factors nust be taken into account in considering the
appropriate unit; however, they are not determnative. To focus solely on the

Enpl oyer' s carrot operations does not conport wth a Bruce Church anal ysi s

whi ch requires an examnation of the entire scope of the Enpl oyer's agricul -
tural operations.

The concl usion that the appropriate unit is conprised of the
agricultural enployees in Mnterey Gounty is inline wth Board precedent. In

Bruce Church, Inc., supra, the Board found that the appropriate unit was a

state-wde unit, on the grounds that, in different |ocations, the enpl oyer had

comon super Vi sion, common enpl oynent and | abor rel ations

11. See footnote 9.
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practices, common equi pnent, and an extrenely hi gh percentage of enpl oyee

transfers between areas. |In the instant case, unlike Bruce Church, the

Enpl oyer has no such conmon enpl oynent and | abor rel ations practices, has | ow

enpl oyee i nterchange, and has common supervision only in the two carrot crews.
The instant case bears a certain resenbl ance to the case in

Exeter Packers, Inc. (1983) 9 ALRB Nb. 76, one of the Board' s nost recent

decisions regarding the unit issue. In Exeter, the enpl oyer had two tomato
harvesting operations, one in Fresno Gounty and the other about 100 mles
anay in Monterey Gounty. Both operations required simlar skills and both
used a single | abor contractor to hire and supervi se the enpl oyees in both
| ocations. The harvest and pl anti ng seasons in the two | ocations occurred
at different tinmes of the year. There was, however, very little enpl oyee
i nt erchange: about 21 of 600 enpl oyees worked in both | ocations during the
season before the el ection. The Board, reversing the Investigative Hearing
Examner's decision, found that separate units were appropriate, since
there was no history of collective bargaining including both | ocations and
there was little evidence of supervisor or enpl oyee transfers.

In the instant case, since the Enpl oyer produces two
different crops, there is nore diversity of skills, operations, and
supervi sion than that appearing in Exeter, as well as | ow enpl oyee
interchange, mlitating even nore strongly for a finding of separate

units.
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In conclusion, | find, after anal yzing the Enpl oyer's operations in
light of applicable ALRA precedent, that the appropriate unit is the unit of
all agricultural enpl oyees of the Enpl oyer in Monterey County.

11
CONCLUSI ON

The chal l enges to the ballots of all the voters who voted at the
Inperial Gounty site are hereby sustained, on the grounds that the voters
were not enpl oyed in the appropriate unit.

Dated:  J.,r¢ ,e5¢
o

oy A

LUPE MARTI NEZ ,
Regi onal Director s
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