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DEOQ S ON AND (REER

h August 11, 1983, Administrative Law Judge (ALJ) Arie Schoorl
i ssued the attached Decision in this natter. Thereafter, General Gounsel and
Respondent each filed exceptions to the ALJ's Decision with a supporting bri ef
and a brief in response to the other's exceptions.

Pursuant to the provisions of California Labor Code section 1146,2/
the Agricultural Labor Relations Board (ALRB or Board) has del egated its

authority inthis matter to a three-nenber panel.

v Unfair Labor Practice Charge No. 82- CE 135- EC was the subject of a fornal
settl enent agreenent between all parties prior to the opening of the hearing
herein. Thereafter, at the commencenent of said hearing, the ALJ di smssed
related al l egations fromthe conpl ai nt.

2 Al section references herein are to the Galiforni a Labor
(ode unl ess ot herw se speci fi ed.



The Board has considered the record and the ALJ's Decision in |ight
of the exceptions and briefs of the parties and has decided to affirmthe
ALY s rulings, findings, and concl usi ons except as nodified herein, and to
adopt his proposed O der, as nodified.

Respondent's notion to strike General Counsel's brief in response
toits exceptions, on the basis that it was not tinely filed, is hereby
deni ed.

The Board' s regulations require that response briefs be filed
w thin 10 days of the filing of exceptions with the Executive Secretary.
(Galifornia Admnistrative Code, title 8, sections 20282( b),g’/ and 20480
(b) ﬂ/.) Wenever a tine period begins to run as of service of a docunent on a
party, three days are added to the prescribed tine period if service is by
mail. (Cal. Admn. Qode, tit. 8, § 20480(a)>

O Septenber 28, 1983, both Respondent and General Gounsel tinely

filed exceptions to the ALJ's Decision wth the Executive Secretary. Service

was conpl ete at the tine of deposit

3 In relevant part, section 20282(b) provides as follows: "Wthin ten days
followng the filing of exceptions or within such other period as the
executive secretary nay direct, a parry opposing the exceptions nay file wth
the executive secretary, an original and six copies of a brief answering the
excepti ons. "

4 Section 20480(b) states, in pertinent part: "Were a docunent is

required to be filed wth the Board, it nust be recei ved by the Board by 5:00
p.m on the last day of the tine limt or, if nailed, nmailed by registered or
certified nmail postnarked as of that |ast day."

S Section 20480(a) states: "Wienever a tine period begins to run by

service of a docunent on a party and such service is nade by nail or
tel egraph, three days shall be added to the prescribed period for
r esponse. "

10 ALRB Nb. 40 2.



by nail on that date. Oh Cctober 7, within the 10-day limt set forth in
Galifornia Admnistrative Code, title 8, section 20282(b), Respondent filed
wth the Executive Secretary a response to General Qounsel's excepti ons.
Again, service was by nail. General (ounsel, invoking the three-day extension
of tine proviso of Galifornia Admnistrative Gode, title 8, section 20480(a),
nail ed its response to Respondent's exceptions to the Executive Secretary on
Qct ober 11.

Rel ying on Mario Saikhon, Inc. v. Agricultural Labor Rel ations
Board (1983) 140 Cal . App. 3d 581, Respondent contends that the extension of

tine proviso of CGalifornia Admnistrative Gode, title 8, section 20480(a)
applies only when a prescribed tine period begins to run fromthe service of a
docunent on a party. Therefore, according to Respondent, General Counsel nay
not claimthe benefit of that section because the 10-day period for filing
responses to exceptions begins to run at the tine exceptions are served, not
on a party, but wth the Executive Secretary.

In Mario Sai khon, Inc. v. Agricultural Labor Rel ations Board,
supra, 1-40 Cal . App. 3d 581, the question was whether California Gode of Qvil

Procedure section 1013(a), which extends prescribed tine requirenents in case
of service by mail, is applicable to the 30 day tine limt of Labor Gode
section 1160.3 governing the filing of petitions for reviewof final orders of
the Board. The court answered that question in the negative, finding that
Gode of dvil Procedure section 1013(a), by its terns, refers only to cases

i nvol ving "service by nail," whereas

10 ALRB Nb. 40 3.



Labor Code section 1160.8 requires that petitions for reviewbe filed wthin
30 days of the "issuance" of a Board Oder. The court reasoned that Gode of
dvil Procedure section 1013(a) coul d be invoked only if the statutory
directive required that petitions be filed within 30 days after the order was
both "issued and served" on the parties. Absent such | anguage, the court

concl uded that Labor Gode section 1160.8 pertains to "entry, and not service,
of the Board's order." (ld. at 581, 583.) The court held that the 30-day tine
limt of Labor CGode section 1160.8 is jurisdictional and therefore the
petition for reviewin that case, which was filed 33 days after issuance or
entry of the Board's final Qder, was not tinely.

Respondent's attenpt to equate the filing of docunents with the
Board with the issuance of final Oders of the Board, and to characterize such
filings as jurisdictional, is msplaced. Wnlike petitions for review of final
Deci sions and O ders of the Board, for which precise tine |imts have been
expressed by the Legislature, the tine requirements in dispute herein concern
procedural matters subject to the regulations of the Board; failure to conform
thereto does not serve to autonatically divest the Board of jurisdiction over
such natters.

Wile affirmng the ALJ's finding that Respondent reduced the hours
of work of both Glberto Castro and Quadal upe Leon in retaliation for their
havi ng testified agai nst Respondent in an ALRB backpay conpli ance proceedi ng,
we reject his further finding that Castro's June 14, 1982, reassignnent to

wheel tractor work was notivated by his having filed a conpl ai nt agai nst

10 ALRB Nb. 40



Respondent two days earlier wth the Sate Labor Corm ssioner. The evi dence
adduced is insufficient to prove Respondent had actual know edge of the
conplaint at the tine of the reassi gnnent.
CROER

By authority of section 1160.3 of the Agricul tural
Labor Relations Act (Act), the Agricultural Labor Rel ations Board (Board)
hereby orders that Respondent, Abatti Farns, Inc., a corporation, and Abatti
Produce, Inc., a corporation, their officers, agents, successors, and assigns
shal I :

1. Gease and desist from

(a) Threatening, verbally abusing or otherw se
harassi ng agricul tural enpl oyees because of their participation in union
activities and their participation in Board proceedi ngs.

(b) Reducing the hours of work of agricultural enpl oyees
because of their participation in union activities and/or their
participation in Board proceedi ngs.

(c) Assigning onerous or undesirabl e work
to agricultural enpl oyees or otherw se di scrimnating agai nst them because
of their participation in union activities and/or their participation in
ALRB pr oceedi ngs.

(d) Inany like or related manner interfering
wth, restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed themby section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Make whole Gl berto Gastro, Quadal upe Leon and | sidore

Andrade for all |osses of pay and ot her economc

10 ALRB No. 40 5.



| osses they have suffered as a result of Respondent reducing their work hours
begi nni ng June 1, 1982, such anmounts to be conputed i n accordance wth

establ i shed Board precedents, plus interest thereon conputed in accordance
wth the Board' s Decision and Qder in Lu-Ete Farns, Inc. (1982) 8 ALRB Nb.

55, and offer themreinstatenent to full enploynent with no reduction in hours
totheir forner or substantially equival ent positions, wthout prejudice to
their seniority or other enploynent rights and privil eges.

(b) Preserve and, upon request, nmake available to this Board
and its agents, for examnation, photocopying, and otherw se copying all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay or nakewhol e peri od
and the anounts of backpay or nakewhol e and i nterest due under the terns of
the Qder.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(d) Ml copies of the attached Notice, in all
appropriate | angauges, within 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the one year
peri od whi ch conmenced on July 1, 1982.

(e) Post copies of the attached Notice, in all appropriate

| anguages, for 60 days in conspi cuous places on its

10 ALRB No. 40 6.



premses, the period(s) and pl ace(s) of posting to be determned by the
Regional Director, and exercise due care to repl ace any copy or copies of the
Notice which nay be altered, defaced, covered, or renoved.

(f) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to its enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Drector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice and/or enpl oyees' rights under the Act. The Regi onal
Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(g0 Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

DCat ed: Septenber 18, 1984

JON P. MCarthy, Menber
JEROME R WALD E, Menber
JARCZE CARR LLQ  Menber

10 ALRB Nb. 40



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the B Centro Regional Cfice
of the Agricultural Labor Relations Board (ALRB or Board) by the Lhited Farm
"Wrkers of Anerica, AFL-AQ URW the certified bargaining representative of
our enpl oyees, the General Gounsel of the ALRB issued a conpl aint which
alleged that we, Apatti Farns, Inc., and Abatti Produce, Inc., had violated
the law After a hearing at which all parties had an opportunity to present
evi dence, the Board found that we violated the | aw by reduci ng the work hours
of enployees G lberto Castro, Quadal upe Leon and | sidore Andrade, assi Pnl ng

t hem onerous and undesi rabl e work assi gnments and harassi ng and verbal 'y
abusi ng them because they had participated in union activities and/ or ALRB
proceedi ngs. The Board has told us to post and publish this Notice. V& wll
do what the Board has ordered us to do.

V¢ al so want to tell ?/ou that the Agricultural Labor Relations Act is alaw
that gives you and all other farmworkers in CGalifornia these rights:

To organi ze yoursel ves;

To form join, and hel p unions; _ _

To vote in a secret ballot election to deci de whether you want a uni on

to represent you; _ o

To bargain w th your enpl oyer about your wages and wor ki ng condi ti ons

thr oggh a union chosen by a majority of the enpl oyees and certified by the
ar d;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

IS

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you do do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT reduce the hours of work of any of our enpl oyees because he or she
has participated in union activities or ALRB proceedi ngs.

VEE WLL NOT harass or verbally abuse any of our enpl oyees because he or she
has participated in union activities or ALRB proceedi ngs.

VEE WLL offer to reinstate Gl berto Castro, Quadal upe Leon and | si doro Andrade
to their previous jobs as tractor drivers and rei nbuse themw th interest for
any loss 1n pay or other economc |osses they suffered because we reduced
their hours of work because of their participation in union activities and
ALRB pr oceedi ngs.

10 ALRB Nb. 40 8.



Dat ed:

ABATTI FARVG, | NC
ABATTI PRADUCE, | NG

By:
(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this Notice,
you may contact any office of the Agricul tural Labor Rel ations Board. (ne
officeis located at H Centro Regional Ofice, 319 Véternan Avenue, H
Centro, Galifornia 92243. The tel ephone nunber is (619) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOI REMOVE R MUTI LATE

10 ALRB No. 40



CASE SUMVARY
10 ALRB No. 40

Abatti Farns, |nc. Gase Nos. 82-CE125-EC
82-CE134-EC
82- (= 135-EC
82- (= 141-EC
82- (= 161-EC

ALJ' s Deci sion

The ALJ found that Respondent unlawfully reduced the hours of work of three
enpl oyees and assi gned t hem nore onerous working conditions in retaliation for
their having testified agai nst Respondent in an ALRB backpay conpliance
proceedi ng 1 nvol ving Respondent. He ordered Respondent to cease and desist
fromengagi ng i n such conduct and to conpensate the enpl oyees for all economc
| osses which resulted fromthe retaliatory reduction in hours.

Boar d Deci si on

The Board affirned the findings, rulings and conclusions of the ALJ but
rejected his reliance on one enpl oyee's filing of a conpl aint agai nst
Respondent with the Sate Labor GConm ssioner as an added notive for the
discrimnatory treatnent since there was no evi dence that Respondent had
know edge that such a conplaint had been filed prior to the change in
assi gnment which resulted in a loss of hours and/ or wages.



STATE G CALIFCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of Case Nbos. 82-CE 125-EC

82-CE 134-EC
ABATTI FARVB, INC, and 82-CE 135-EC
ABATTI PRADUCE, INC, 82-CE 141-EC
82-CE161-EC

Respondent ,
and

WN TED FARM WIRKERS
- AMRCA AFL-AQ

Charging Party.

e N N e N N N N N N N N

Appear ances:

Jose Martinez, Esq.
Hel ena Cauchon, Esq.
for General Qounsel
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AR E SCHXR,, Admnistrative Law Judge: This case was heard before ne
on February 24, 25 and 28 and March 3 and 4, 1983 in H Centro, Galifornia.
The consol i dat ed conpl ai nt, which issued on Septenber 17, 1982, based on
charges in Cases Nos. 82-(E125-EC 82-(E 134-EC and 82-C=141-ECfil ed by
the Lhited FarmWrkers of Anerica, AFL-A O (hereinafter referred to as the
UFWQ the union) and duly served on Abatti Farns, Inc., and Abatti Produce,

I nc. v (hereinafter referred to jointly as Respondent) alleged that Respondent
had coormtted various violations of the Agricultural Labor Relations Act
(hereinafter referred to as the Act). Respondent tinely filed an answer to the
said conpl aint, denying that it had coomtted any of the alleged violations.
Subsequently the General Gounsel issued and duly served on Respondent a first
anended conpl ai nt, based on the charges filed in Cases Nos. 82-CE 135- EC and
82-CE161-EC in which it was alleged that Respondent had cormitted additi onal
violations of the Act.

O February 11, 1982, a second anended conpl ai nt i ssued in which the
General ounsel al |l eged that Respondent had coomitted additional violations of
the Act. The parties reached an infornal settlenent with respect to the
al l egations based on the charges in Gase No. 82-CE135-EC shortly before the
hearing commenced, so | hereby sever that case fromthe instant natter and
dismss the allegations in the conplaint in respect thereto.

The General (ounsel, Respondent and the Charging Party were

1. The Board found in Abatti Farns, Inc. and Abatti Produce,
Inc. (1977) 3 ALRB No. 83, that two corporations were a single integrated
enterpri se.



represented at the hearing. The General Gounsel and Respondent tinely filed
briefs after the close of the hearing. UWon the entire record, including ny
observations of the deneanor of the wtnesses, and after considering the post-
hearing briefs submtted by the parties, | nake the foll ow ng:

H NO NS G- FACT

. Jurisdiction

Respondent admts inits answer, and | find, that it is an
agricul tural enployer wthin the neaning of section 1140.4(c) and that the UFW
is a labor organization wthin the neaning of section 1140.4(f) of the Act.
I1. The Alleged Wnfair Labor Practices

General ounsel all eges that on or about June 1982,
Respondent, by and through its agents Tony Abatti and Fred B nggel i, has
di scrimnat ed agai nst and harassed its enpl oyee GQuadal upe Leon, by assigning
hi m nor e onerous work assi gnnents and by threatening hi mw th di scharge
because of his real and/or suspected participation in union activity and
protected concerted activity and because of his participation in ALRB
proceedi ngs. General Gounsel further alleges that since May 24, 1982,
Respondent, through its agents Tony Abatti and Fred Binggeli, has
di scrimnat ed agai nst and harassed its enpl oyee |sidore Andrade, by assigni ng
hi m nor e onerous work assi gnnents and by verbal |y abusing him creating an
at nospher e desi gned to force Andrade to quit his job, because of his support
of the union and in retaliation for his participation in ALRB proceedi ngs,
specifically those stemmng fromthe Board deci sion, Abatti Farns, Inc. and
Abatti Produce, Inc. (1980) 6 ALRB Nb. 57.




General ounsel further alleges that beginning in June 1982, Respondent, by
and through its agent Tony Abatti, has discrimnated agai nst and harassed its
enpl oyee Al bert Castro, by assigning hi mnore onerous work assi gnnents
because of his union activity and protected concerted activity and his
participation in ALRB proceedi ngs.

[11. Background | nfornation

Ben Abatti is the president and general manager of the Abatti
corporations and is responsi bl e for nost of the naj or decisions as to which
crops to plant, what work is to be done, sales, |labor relations, and the
general day-to-day operations. Hs brother, Tony Abatti, is vice president of
the corporations and is directly in charge of the tractor drivers. Fred
Binggeli is a foreman of the tractor drivers and shares nore or |ess co-
extensive authority over themwth Tony Abatti. They both share the duties of
naki ng the daily assignments in respect to the tractor work. Binggeli and Tony
Abatti testified that they had no seniority systemas such in the assi gnnent
of tractor drivers. They assigned a tractor driver to a particul ar task based
on his ability to performthe duties of the task and his availability, that
is, his conpletion of a previous assignnent.

The three al |l eged di scrimnatees (Quadal upe Leon, |sidoro Andrade and
Alberto Castro) are all tractor drivers and work under the direction of Tony
Abatti and Fred Binggeli.

V. Qdlberto Gastro
A Facts

As of the tine of the hearing herein, Glbert Gastro had



wor ked for Respondent for 6 years as a tractor driver. He nainly drove
CGaterpillar tractors, i.e. wth tractor treads rather than wheel tractors.

According to his ow testinony, Castro attended union neetings in
Decenber 1981 or January 1982 and al so in July and August 1982. In April
1982 he filed a charge wth the ALRB Regional Cfice, alleging that
Respondent had discrimnatorily reduced his hours of work because of his
union activity. After an investigation, the Regional Drector di smssed
that charge. In June Gastro testified agai nst Respondent at an ALRB
hearing. A so in the sane nonth his fellowtractor driver Giadal upe Leon
filed a conplaint wth the Labor GCormssioner alleging that Respondent had
refused to pay reporting-in pay to the tractor drivers who had to report
in every norning but did not receive a work assignnent. Castro testified
agai nst Respondent in a hearing on the natter also. Later Castro testified
agai nst Respondent in the Minicipal Gourt after Leon had appeal ed the
Labor Conmi ssi oner' s adverse decision to that court.

During the nonths of June, July, August and Septenber in
1981 Castro worked as a driver on caterpillar tractors for 170 hours, 197

hours, 276 hours and 214 hours respecti vel y.—Z In 1982,

2. Respondent in its post hearing brief has
mscharacterized Glberto Castro's testinony in respect to hours worked
before June 1982. Respondent alleges that Castro testified that he was
wor ki ng 50, 60 hours a week through 1981 and prior to June 1982. The
payrol | records indicate that during the first half of 1982 Castro worked
fewer hours each nonth, and so Respondent argues Castro was not telling
the truth. Respondent's allegation in respect to Castro's testinony is
false. GCastro testified that his

(Foot not e conti nued----)



he worked only 80 %2 39, 6 and 6 hours respectively during the sane sunmer
nonths. Mst of the work perforned in the summer of 1982 consisted of wheel
tractor work, marking borders and on one occasi on cl eaning portable toilets.
General ounsel argues that Respondent reduced Castro's hours and gave him

| ess desireabl e work assi gnnents because Castro, had attended uni on neetings
and had testified agai nst Respondent in the above-nentioned j udi cial

pr oceedi ngs.

Fred Binggeli and Tony Abatti, Respondent's tractor driver forenen,
testified that Glberto Castro worked fewer hours in the sunmer of 1982 than
in the previous summer because they had deci ded not to assign himwork on the
caterpillars but only on the snaller wheel tractors and there was | ess work
available in that category. According to their testinony, the reason they were
reluctant to assign himwork on the caterpillars was because he had, through
gross negligence, in August or Septenber 1981, damaged a D8 caterpillar to
such an extent that it cost Respondent $30,000 to repair it. Binggeli gave as
an additional reason for the fewer assignnents in the sumnmer of 1982 t hat
Castro sel domreported for work.

The two tractor forenen testified that after the tractor

(Footnote 2 conti nued—)

regul ar work week before 1982 was 40, 50 and 60 hours a week and that he coul d
have worked 40 or 50 hours a week in the first part of 1982 and thereafter his
work hours becanme fewer and fewer until after June 1982 he ended up wor ki ng 30
hours in one nonth and 6 in another. Hs testinony is in conformty wth the
payrol | records which indicates his reliability as a wtness. Mreover, |
found Castro to be a credible wtness in general as he nade a sincere effort
to renenber accurately and in detail in his answers to all questions.



acci dent occurred in August or Septenber 1981 they deci ded to cease assigni ng
Castro caterpillar work. However, Castro credibly testified that he continued
to operate caterpillar tractors after the accident and his testinony is
supported by Respondent's payroll records which denonstrate the kind of work
he was doing, i.e. landplaning, disking which is the work tractor drivers
engage in while operating caterpillar tractors. Furthernore, neither B nggeli
or Tony Abatti ever inforned Castro that the reason he was receiving fewer
hours was because they were of the opinion that he | acked the capacity to
operate caterpillar work because of his involvenent in the 1981 D8 tractor
acci dent . ¥

Alberto Castro testified that his work assignnents of narking
borders and cleaning the portable toilets were onerous tasks. Binggeli and
Abatti testified that various enpl oyees receive the assignment of narking
borders,ﬂ/ e.g., tractor drivers, shop nechanics, and at tines ever
f or enen.

Binggeli and Tony Abatti testified that one of them had

instructed Castro to wash only the outside of the 6 to 9 portabl e

_ 3. Gastro testified Abatti had hol d hi msoon after the accident that
it was his fault and Castro deni ed any responsi bi IitK and that was the | ast
the subject was discussed. Binggeli testified that he assuned Castro knew
about his culpability in respect to the D8 accident and that he mght have
mentioned it to him Binggeli did not provide this testinony on direct
examnation but only in response to ny own questioning and | judged by his
deneanor that he was very tentative about these two points. However, thereis
no evidence in the record that either Binggeli, Abatti or any other supervisor
at Respondent's ever infornmed Castro that the reason he was receivi ng fewer
hours or no caterpillar work was because of the D8 accident.

4. Marking borders consists of placing plastic hags, with a dirt
clod inside for ballast, along a field so that the tractor drivers wll have
poi nts of reference.



toilets. Gastrotestified that Abatti was the one who assigned himthe
toilet-cleaning task and instructed himto clean the inside and outside of the
toilets. Gastrotestified it took himsix hours to conplete the task and that
whi | e he was doing that work, Tony Abatti nocked himand told hi mhe shoul d
stick his head into a toilet. Gastro further testified that the task was very
nessy, dirty and repugnant and that towards the end of the job he vomted from
nausea and was so sick the follow ng day that he did not report to work. The
payrol | record indicates he worked 6 hours that day and his assignnent was

"cl ean bat hr oons".

Binggeli testified that sonetine in the sumer of 1982 Castro began
failing to report to work or to call in by tel ephone, and that that was one of
the reasons why Binggeli and Abatti stooped assigning himtractor work. To
substantiate that testinony, Respondent introduced into evidence records kept
by Binggeli fromJuly 1981 through February 1982. o The records indicate that:
in June 1982, Castro worked 17 days and failed to report or call in one day;
inJuly Castro worked four days and failed to report or call in on the |ast
four work days of July; during the first 10 days of August, Castro neither
wor ked nor reported in person or by tel ephone; during the |ast 20 days of

August, Castro worked one day

5. | find that the "slashes" after each tractor drlver S nane
indicate "did not work any hours that particul ar day" and not "did not call in
or tel ephone as Respondent half heartedly argues. 0O course, when B nggel i
nar ked "no show "did not call", "NS', I\C', etc., Tinter pret ed such
nmarki ngs as "di dnot call in or tel ephone." B nggell in his testinony was
extrenel y dubi ous that the sl ashes mght nean "no show, no tel ephone call."



and failed to report or call in on 12 days;§/ i n Septenber he worked one day
and failed to report or call in on 26 days; in Qctober he neither worked nor
called in on- 21 days. The payroll record al so shows that in Qtober Castro
reported for work three tines and tw ce contacted Respondent's tractor forenen
and expl ai ned why he woul d not be available for work, i.e., one of his
chil dren had broken an armand the fact he was going on a vacation to S nal oa,
Mexi co, for a week or two. Respondent's records indicate that during the
subsequent nonths Castro failed to either report of call in for work.
Alberto Castro testified that he reported in for work at |east five
days a week all during the summer up to Septenber 28 and that on the few days
he failed to report in person, he called in by tel ephone. GCastro further
testified that between Septenber 2R and Cctober 13 he called in tw ce a week.
He resuned reporting in person for work on Cctober 18, but each day that he
did so either Binggeli or Abatti sent himhone. O Cctober 27 he inforned
B nggel i by tel ephone that he was going on a trip to Mexico because his sister
was ill. Uon his return fromMxi co on Novenber 4 he tel ephoned the forenan
but was told there was no avail abl e work. According to Castro's testinony, he
cont act ed Respondent a few tines in Decenber seeking work but received a
negati ve answer on each of those occasions. He was disabled for work from
Decenber 30, 1982, to February 14, 1983, because of a hernia operation.
Shortly

6. According to the records after three consecutive days of "no
show' Castro tel ephoned in at 6 a.m and explained that he had had a flat tire
and woul d be unabl e to report in that day.



thereafter he tel ephoned for work and, after receiving a negative reply
deci ded not to contact Respondent agai n because he considered it to be futile.
Duri ng the sumer nonths, on various occasi ons, according to
Respondent ' s records and Binggeli's testinony Castro called in and expl ai ned
to Binggali or Abatti the reasons he was unable to report to work for a whol e
day or part of a day. GCastro gave the follow ng reasons: a flat tire, his son
had broken his arm he had to get an analysis for his wfe; and he coul d not
get his car started. In her rebuttal case, counsel fo the General (ounsel
asked Castro whether he renenbered calling in those nessages and he testified
he coul d not renenber. However, | believe that Gastro did in fact nake the
calls, that B nggali accurately recorded the substance thereof and that Castro
was sincere in his testinony that he could not renenber the calls.

B. Analysis and Goncl usi on

General (ounsel contends that Respondent, through its forenen
Binggel i and Tony Abatti, reduced G lberto GCastro's work hours and gave him
onerous work assignnents because of his union activities and his participation
in ALRB and judicial proceedi ngs agai nst Respondent and thereby vi ol at ed
sections 1153(c), (d) and (e) of the Act.

To establish these violations, General Gounsel nust prove by a
preponder ance of the evi dence that Respondent discrimnated agai nst Castro due
to the reasons alleged. Generally in discrimnation cases General Gounsel
nust prove that the enpl oyee engaged in union activities, etc., that the

enpl oyer had know edge
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thereof, and there was a causal connection between the union activity,
concerted activity and/or the participation in the ALRB proceedi ngs, and the
enpl oyer' s subsequent discrimnatory treatnent of the enpl oyee.

In the instant case, Alberto Gastro filed an unfair |abor practice
agai nst Respondent in April 1982 and |ater testified agai nst Respondent at an
ALRB hearing in June 1982 and | ater before a Labor Gormm ssioner and in
Minici pal Gourt. Hs testinony in the Labor Conm ssi oner and Minici pal Gourt
hearings constitutes protected concerted activity as it concerned enpl oyees
rights as a group, e.g., his and the other tractor drivers' right to receive
reporting-in pay.

Respondent clearly had know edge of Castro's filing the ALRB charge
since a copy of the charge served on it contained his nane as the charging
party. Furthernore, General (ounsel's Ex. 13 is the letter Respondent's
attorney wote in My to the ALRB about the charge and or course confirns the
fact Respondent was aware that Castro had filed the charge

Castro testified that he had attended uni on neetings in Decenber or
January 1982 and then again in July 1982 but there was no evi dence t hat
Respondent had any know edge thereof. Nor was there any evi dence t hat
Respondent had know edge of Castro testifying before the Labor Conm ssioner or
at the Municipal Gourt hearings.

A frequent factor to be considered in cases of
discrimnationis timng. In 1981 Glberto Castro worked an average of 200

hours per nonth doing caterpillar tractor work during June,
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July, August and Septenber. In April 1982, he filed a WP charge agai nst
Respondent. In My 1982 Respondent defended its conduct with respect to the
charge and after an investigation, the Regional Orector di smssed the charge.
| nmedi atel y afterwards, in June, Respondent reduced his tractor work to a
mnimal amount and rel egated himto the odd jobs of narking borders and
cleaning portable toilets. He worked 80 hours in June, 39 hours in July, and
6 hours each in August and Septenber, and no work assignnents thereafter.
Respondent ' s actions comng so quickly after Gastro's recourse to the ALRB
give rise to a strong inference that the cause of such treatnent was Castro's
filing an unfair |abor practice charge against his enpl oyer. As General
Gounsel has clearly presented a prinma faci e case, Respondent has the burden of
proving that its treatnent of Castro was based on | egiti nate busi ness reasons.

Respondent argues that one of the reasons it ceased to assign Castro
nore caterpillar tractor work was because of his gross negligence in the
operation of the D8 tractor during the preceding year. | find that that
defense is a pretext, for two reasons.

First of all, Binggeli and Abatti failed to informGCastro that
because of his negligence in the D8 accident, that they had deci ded not to
assign himany nore caterpillar tractor work. 1In fact, the forenmen did not
ever nention their decision to himeither immedi ately after the accident or
t hroughout the nonths afterwards, during which Castro repeated y and
constantly sought tractor enpl oynent at Respondent’'s. Mreover, when Gastro
asked Tony Abatti in the summer of 1981 when was he going to be reassigned to
his ol d
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job of tractor driving, Abatti nade no nention of the D8 incident and nerely
nocked him |If Castro's negligence were the true cause of Respondent's
denying Gastro tractor work, it is difficult to understand why neit her
Binggeli nor Tony Abatti did not informhimof that fact. The record nakes it
clear, and I find that neither of the two tractor forenen ever so advi sed
Castro.

Secondly, Respondent had continued to assign Castro to caterpillar
tractor work all during the 1931 autumm nont hs i nmedi atel y subsequent to the
D8 accident. Athough B nggeli and Tony Abatti testified that that was not
the case, Castro's credible testinony and Respondent' s payrol | records
denonstrate that he continued to operate caterpillar tractors, D7's and
perhaps D 6's, during that period.

Accordingly, | credit Castro and Respondent’s payroll records and
discredit Binggeli's and Abatti's testinony in this respect.

Because of the two af orenentioned reasons, T find that Respondent has
failed to establish that Castro's alleged i nconpetence with caterpillar
tractors was a basis for Respondent's failing and refusing to continue
assi gni ng hi msuch work

Respondent al so argues that it di scontinued assigning CGastro to
caterpillar tractor work in the sunmer of 1982 because he consistently failed
to report to work or to call in about work.

There is a definite conflict in the evidence on this question as
tractor foremen Binggeli testified that based on his records, beginning in
July 1982 Castro commenced to report to work infrequently and that after

Qctober did not report at all, while

-13-



Castro testified that he reported to work or called in on a near-daily
basi s until QCctober.

| do not think that the resolution of this conflict is crucial in
determning the true basis for Respondent’'s treatnent of Castro. Aready in
June, during which nonth even Respondent's records indicated that Castro was
reporting to work regul arly, Respondent was assigning hi monly wheel tractor
work and narking borders and already at reduced hours. 1In July, at |east
until July 27, a period during which Respondent's records show that Castro was
reporting in regularly, he received only one four-hour day in one week, two
si x-hour days in another week, one eight-hour day in the fol |l ow ng week, and
then two weeks wthout any work assignnents at all. In contrast, in 1981 he
performed sone 170 hours of caterpillar tractor work in June and 197 hours in
July. The discrepancy between the two years is evident and, according to
Respondent' s own records, Castro failed to report for work only once or tw ce
during the period of severly di mnished work assignnents.

In August and Septenber, according to Respondent’'s own records,
Castro began reporting or calling in infrequently. However, even assum ng that
Respondent' s records are accurate, it is likely that Castro becane di scouraged
after two nonths of flat denials of work and assignments that hardly ever
varied fromnaki ng borders or short-termsnall tractor jobs. A so the effect
on his perceived opportunity of substantial enpl oynent which resulted from
Tony Abatti making fun of himwhen he inquired about being reassigned to his
old tractor job and the assignnent of cleaning the portable toilets cannot be

over | ooked.
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In view of the foregoing, | see no necessity to resol ve the conflict
between Binggeli's testinony and his records and Castro's testinony, at |east
not indetail. It islikely that Castro reported or called in on nore
occasions that Binggeli recorded, and that there were occasi ons when Castro
tel ephoned in and tal ked to Tony Abatti or enpl oyee Charlie F gueroa, rather
than Binggeli and, for one reason or another, Abatti and/or Charlie F gueroa
failed to informB nggeli of that fact. It nmay be that Castro did not report
or call inas frequently inthe |atter part of August, Septenber or Cctober as
he stated in his testinony but the record convinces ne that he did so at |east
once or twce awek. Qherwse, it is unlikely that he woul d be so careful
to advise Binggeli or Abatti that he had had a flat tire and would not be in
that day, or that he could not conme to work because one of his sons had broken
an arm That kind of call evidences a definite concernto retain ajob and is
consistent with a worker who woul d periodically check to see whether and when
work woul d be avail abl e rather than one who woul d | et weeks go by w thout in
i nqui ry.

In viewof the foregoing, | find that Respondent has failed to prove
that its two alleged business reasons, i.e., Gastro' s purported negligence in
operating caterpillar tractors and his failure to report to work on a regul ar
basis, for reducing Castro's work hours to a mninal anount in the sumer of
1982, have any basis in fact. Rather, | find that Respondent's treatnent of
Castro during the suimer nonths clearly evidences an intention to nake him
becone di scouraged and abandon his efforts to continue working for Respondent.

Respondent ' s consi stent denial of tractor work
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assi gnnents supports that finding, as does its assignnents of Castro to a six-
hour job of cleaning the portable toil ets.z/ Castro's assignnent to the toil et
cleaning job appears to have been cal culated as the ultinate humliation
heaped on Castro and to di ssuade himfromseeki ng further enpl oynent at
Respondent ' s oper at i ons.

Based on the above, and the record as a whole, | find that Respondent
reduced Castro's hours and gave himless desirabl e and onerous tasks in
retaliation against himfor his participation in ALRB proceedi ngs agai nst it
and has thereby viol ated sections 1153(d) and (a) of the Act.

V. @adal upe Leon

A Facts

Quadal upe Leon has worked as a tractor driver for
Respondent since 1977. He has experience operating both caterpillar (tread)
and wheel tractors while in the enpl oy of Respondent.

Duri ng the peak enpl oynent summer nonths of June, July, August, and
Sept enber, Leon usual |y worked a ten-hour day, six-day week schedul e,
operating large caterpillar tractors at night-tine. Wrk is custonarily sl ow

at Respondent's ranch during the Spring

7. | discredit nggel li's and Tony Abatti's testinony that the
foreman who gave Castro the toilet-cleani ng assi gnnent told himto wash down
only the outsides. I|f that were the case, and Gastro had washed down only the
out si des, the cleaning work would not have lasted 6 hours. | also credit
Castro' s testinony that while he was cleaning the toilets, Tony Abatti passed
by and told himto stick his head in. Tony Abatti deni ed maki ng such a
remark, but | do not credit his denial since duri ng his testinony he exhibited
a very poor nenory as rmany of his answers were "l do not know' or "I don't
renenber”. In general | found Tony Abatti to be an unpersuasive w tness since
it was evident that he -did not nake much effort at all to recall events or to
testify about themin detail.
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nonths and in 1982 Leon worked only 74 hours in March, 54 hours in April, and
58" hours in May. During those nonths, Leon was operating |arge caterpillar
tractors and doing the | and-preparation work, i.e., disking, spiking, etc.

In 1982, Leon attended three negotiation neetings between Respondent
and the (PW On Friday, June 11, 1982, Leon filed a claimwth the Sate
Labor Conm ssioner requesting that Respondent be required to pay reporting-in
pay to tractor drivers, who were required to report to work on a daily basis,
for occasi ons when they did not receive a work assignnent for the day. g (@)
Mbonday, June 14, 1982, he reported to work and Respondent took hi moff the
caterpillar tractors and assigned himto wheel tractor work.

Leon testified agai nst Respondent at an ALRB heari ng on June 23,
1982, and continued to pursue his clains wth the Labor Gormm ssi oner,
testified at a hearing therein and |ater after appeal ing the Labor
Comm ssioner's adverse ruling, testified again agai nst the Respondent in the
Mini ci pal Gourt.

During the entire summer season, Respondent continued to assign Leon
to wheel tractor work and Leon earned narkedly | ess conpensation during the
1982 season than he had earned in the 1981 season. During the 1981 sunmer
season, Leon operated |arge caterpillar tractors at night-tine doi ng soil -
preparation work and worked 180 hours in June (one week of the records are

mssing so it

8. Aso during the sunmer of 1982 Leon filed a charge wth the ALRB
about Respondent's failure to |or ovi de reporting-in paK and a further conpl ai nt
wth the Labor Comm ssioner alleging that Respondent had di scrimnated agai nst
himfor having filed the original conplaint wth the Labor GConm ssi oner about
the lack of reporting-in pay.
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coul d very well have been 240 hours since he had worked 60 hours a week for
three weeks), 204 hours in July, 260 hours in August, and 201 hours in

Sept enber.gli n the 1982 summer season, operating the wheel tractors during the
day tinme, Leon worked 236.5 hours in June, 102.5 hours in July 145.5 hours in
August, 117.5 hours in Sept enber.

There was no evi dence that Respondent transferred any other tractor
driver fromthe night caterpillar wrk to the day wheel tractor driver work.
Moreover, Leon earned |less in wages during the 1982 summer season than any of
the other tractor drivers (except for discrimnatee Castro), including both
the caterpillar drivers and the tractor drivers who, |ike Leon, were engaged
I n operating wheel tractors. A nost every other tractor driver was averagi ng
200 hours per nont h.

The payrol | records reveal a pattern indicating that Leon recei ved
assignnents that varied fromday to day and were of short duration, e.g., 5,
6, 7, 8 or 9 hours long and every so often a 10-hour day. |In contrast the
other tractor drivers consistently worked on assignnents that |asted 9, 10, or

11 and sonetines as much as 14 hours per day.

_ 9. Respondent in its post-hearing brief has

m schar act eri zed Quadal upe Leon's testinony in respect to hours worked before
July 1982. Respondent asserts that Leon testified that he was working a 60-
hour week on a regular basis during April, May and June 1982. Wiat Leon
testified to was that as a general practice the tractor drivers who do | and-
preparati on work as he does custonarily work a 60-hour week, nore or |ess,
Apori|l through Gctober. In his testinony, Leon was not clear when he began a
60- hour week in the summer of 1982. Respondent has tried to conbi ne those
aspects of his testinony into sonething Leon never asserted, i.e., that he had
wor ked a 60-hour week during April, My and June 1982. For the above-

descri bed reasons | reject Respondent's argunent. Mreover, T find Leon to be
acredible wtness in general as he testified in a strai ghtforward and candi d
matter.
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Both Ben and Tony Abatti and Fred Binggeli testified that Leon earned
| oner wages in 1982 themin 1981 because Respondent had reduced the total
amount of tractor work. XY

In late June, Leon finished tractor work in two fields of 80 acres
each and returned to the shop area where he encountered Tony Abatti, who asked
hi m how many acres he had worked that day. Wen Leon responded 160, Abatti
criticized himfor conpleting only two 80-acre fields, rather than three
during that day. Leon tried to explain the reason for his sl ov\ness,gj but
Abatti continued to criticize himand told himthat if he didn't speed up he
woul d be replaced. Leon replied that he had noticed that Abatti had not |iked
his work for sonetinme and asked Abatti why he had not fired him Abatti
answered that Leon was going to have to do a |lot of work and not to expect
easy jobs and if Leon wanted his final paycheck to let himknow Leon replied
that he was not going to quit. A that nonent, B nggeli cane out of the
office and Abatti told himLeon had quit and to give himhis check. Leon

replied that

10. Binggeli and Tony Abatti testified that they transferred Leon
fromthe night caterpillar work to the day wheel -tractor work because he was
experi enced at such work. Respondent hired three newtractor drivers for the
night caterpillar work in the summer of 1982. The two tractor forenen
testified that they assigned the day wheel -tractor work to Leon rather than,
one of the newy-hired tractor drivers because he knew the | ocations of the
various fields and had experience in operating wheel tractors. They further
testified that the newtractor drivers did not know how to operate wheel
tractors and, noreover, since they were not acquai nted with the ranch | ayout,
they woul d be unable to go fromone field to another as is required in the day
wheel tractor work. n the other hand the night caterpillar work is perforned
inone large field and so no know edge of the locations of the various fields
I S necessary.

11. A the hearing, Leon testified that the nany borders and cross
checks in the field that he was working forced himto drive slowy.
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he was stayi ng and not quitting.

During July or August, Leon returned froma weekend and was driving a
D4 tractor and it ran out of fuel. Leon wal ked back to the shop, secured
sone gasol i ne and wal ked back to the tractor but was unable to start it. He
val ked back to the shop where he radi oed for assistance since he believed that
two persons were needed to get the tractor engine started. Tony Abatti and
Fred Binggeli were riding in Tony's pickup, heard the radi o nessage, and drove
ten mles to where the tractor was parked. Leon had not yet returned. Abatti,
by hinsel f, purged the gas lines and started the engi ne al nost | rmedi at el y.
At that nonent, Leon returned and Abatti told himthat it takes only one
person to purge the gas lines and start the engine. Abatti added that Leon
acted like a "beginner" an.1l expected everything to be done for him As
Abatti and Binggeli drove away, Abatti called out to Leon in Spani sh, an
extrenely vulgar word of insult. Leon testified that he had never driven a D
4 before that day and did not know howto purge the gas lines in order to
start the engine after it ran out of fuel. Abatti testified he did not know
whet her Leon had ever purged gas lines in a D4 tractor before or whet her
anyone had ever shown Leon the procedure, but he had assuned that Leon know
since all the tractor drivers were acquai nted with the nethod utilized.

(n anot her occasi on when Leon was rolling a furrow Tony Abatti
shouted at himto speed it up and shift the tractor into a higher gear. Leon
conplied and shifted into fourth gear. Abatti added, "If you cannot do it, |

wll get another". Binggeli, who was al so present, told Leon to do his best.
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Abatti testified that such an incident never took place and deni ed
that he had had an argunent with Leon about third and fourth gear. Leon
testified that driving the tractor over such rough ground at such a speed
caused the seat to jolt himso nuch that he could not sleep that night.

B. Analysis and Goncl usi on

General (ounsel contends that Respondent, through its forenen
Binggel i and Tony Abatti, discrimnated agai nst Guadal upe Leon by reducing his
hour s, assi gni ng hi monerous work, and harassing himon the job because of his
union activities and his participation in ALRB and judicial proceedi ngs
agai nst Respondent and thereby viol ated section 1153(a), (c) and (d) of the
Act. To establish those viol ations, General Gounsel nust prove by a
pr eponder ance of the evidence that Respondent discrimnated agai nst Leon
because of the reasons alleged. Generally in discrimnation cases, the
General ounsel nust prove that the enpl oyee engaged in union or other
protected activities, etc., that the enpl oyer had know edge thereof and that
there was a causal connection between the union or protected activity and/or
the participation of the ALRB proceedi ngs, and the enpl oyer's subsequent
discrimnatory treatnment of the enpl oyee.

Respondent had know edge of Leon's union activities, and his
filing of conplaints against Respondent with the ALRB and the Labor

Conmm sSi oner.l—Z Leon testified about his union activities,

12. Leon's filing of a claimwth the Labor Comm ssioner and his
subsequent participation in the proceedi ngs constitutes protected concerted
activities since it dealt wth a subject of inport to all the other tractor
drivers at Respondent's, i.e., reporting-in pay.
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i.e., attending UPWneetings in Decenber 1981 and January 1982 at the ALRB
hearing in June 1982. Leon al so attended three negotiation neetings between
Respondent and the UFWduring the first part of 1982. 13/

An inportant factor in discrimnation cases is timng. In the
I nstant case Guadal upe Leon filed a clai magai nst Respondent wth the Labor
Comm ssioner and the very next week Respondent took himoff the caterpillar
tractors, his custonary summer job, and assigned himto wheel tractors.
S mul taneously wth his assignnent to wheel -tractor work, his hours were
reduced and throughout the entire summer he earned | ess than any other tractor

driver wth the exception of discrimnatee G| bert Castro.1—4/

A very strong i nference can be nade that Respondent changed Leon's
tractor assignnments because he had filed a claimagainst it wth the Labor
Comm ssioner's office and that Respondent continued to rmai ntain Leon on such
an assi gnnent at reduced hours because he testified agai nst Respondent at the
June 24 ALRB hearing and continued to prosecute his clai mbefore the Labor
Comm ssi oner throughout the summer. dearly, General (ounsel has presented a
prina faci e case, Respondent nust prove that it changed Leon's work

assi gnnments and reduced his work hours based on | egitinate busi ness reasons.

13. Tony Abatti testified that in the sumer of 1982 he knew t hat
Quadal upe Leon and filed the claimwth the Labor Conm ssi oner.

14. There were sone tractor drivers who earned | ess than Leon but
they worked only part of the season.
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Respondent argues that all of the tractor drivers worked fewer hours
in 1982 than in 1981 because of the reduced tractor work at the ranch.

However, whether that is true or not is immaterial in the instant case since
Leon earned considerably less than his fellowtractor drivers in 1982

General ounsel's prina facie case is based on that fact and not the fact that
Leon worked fewer hours in 1982 that he did in 1981.

Respondent al so argues that it changed Leon's work
assi gnnent becaue he was experienced in operating wheel tractors and knew t he
| ayout of the ranch. That argunent may have carried sone weight if Leon had
earned nore than or approxinately the sane anount of conpensation as the ot her
tractor drivers who were operating tractors during the day but that is not the
case. Leon earned considerably |less than any of themin the 1982 surmer
season.gy Respondent ' s payrol | records clearly show the di screpancy. It
appears to be nore than a coi nci dence that Respondent nmanaged over a period of
several nonths to consistently assign Leon to wheel tractor jobs that invol ved
so few hours to conpl ete.

General ounsel has presented additional evidence to denonstrate that
Respondent treated Leon in a discrimnatory manner not only in the matter of
hours worked but also inits general treatnent of him A though the
addi tional proof is not necessary, | shall reviewit and see whether further
findings are in order.

Wien Abatti criticized Leon for not covering enough acreage,

nore was i nvol ved that just an adnonition about an

15. There were sone tractor drivers who earned | ess than Leon, but
they worked only part of the season.
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insufficient quantity of work. Abatti warned Leon that if he did not speak up
his work, he would replace himand foll oned that up with an acerbic criticism
calculated to goad Leon into quitting. That confrontation ended wth Abatti
claimng that Leon had quit, and instructing Binggeli to deliver to Leon his
final check, although Leon inforned Binggeli that he did not want the check
because he was not quitting.

Abatti's aforedescribed attenpt to induce or force Leon to resignis
certainly consistent wth evidence set forth above and further proof of what |
have found to be Respondent's true reason for reduci ng Leon's hours.

Abatti's criticismof Leon for not purging the gasoline |ines and
restarting the D4 tractor by hinself and for not driving the tractor in a
hi gher gear are additional nanifestations of the Respondent's antagoni stic
treatnent of Leon and further proof of its overall negative treatnent of him
w th the ever present purpose to conpel himto quit.

In viewof the foregoing, | find that Respondent reduced Leon's work
hours and endeavored to conpel himto quit because of his participation in
union activities and ALRB proceedi ngs and hi s prosecuting a clai magai nst
Respondent before the Labor Gormm ssioner and the Mini ci pal Gourt and t her eby
viol ated sections 1153(a), (c) and (d) of the Act.

M. |sidore Andrade

A Facts

| sidoro Andrade was di scharged in 1976 by Respondent after having

worked as a tractor driver, operating caterpillar tractors,
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for a year-and-a-half. The Board found that Respondent had illegally
di scharged himfor his union activities and ordered backpay and
rei nst at enent .

Andrade testified in the Board' s backpay proceeding in late April or
early May 1982 and returned to work for Respondent on My 24, 1982. 16/
Respondent assigned, himto do |and preparation work with a small caterpillar
tractor, a D4. Andrade immediately noticed that the tractor overheated to
such an extent that he was frequently conpelled to stop and put water in the
radiator. He reported that irregularity to the foremen. Wothin seven days,
Respondent had ordered a spare part and repaired the radiator probl em
However, Andrade testified that the tractor consuned too nuch oil, had a seat
w th no cushion and the hot air fromthe engine continued to blowin his face.
(ne day in afield, he nentioned those factors to Tony Abatti and the latter
replied only that it was a good nachi ne.

Andrade worked a full 50 to 60 hours a week, doing the | and-

preparation work up to and including the first week of July. =

16. The Administrative Law Judge' s decision issued CGctober 12, 1982,
and awar ded | si dore Andrade $29, 833.90 to conpensate himfor his backpay and
ot her econom ¢ | osses he suffered because of Respondent's al |l eged di scharge in
1976. Respondent appeal ed the decision to the Board and as of this date, no
Board action has been taken.

17. Respondent in its post-hearing brief has
m scharacteri zed Isi dore Andrade' s testinony in respect to the hours worked in
May and June 1982. Eondent asserts that Andrade testified that begi nni ng
after his return to work for Respondent in 1982, his hours were reduced from
the nunber of hours he was wor ki ng when he was di scri mnat ori |y discharged in
1976. Such assertion is erroneous. Andrade did not testified tothat. Hs
testinony was

(Foot not e conti nued----)
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After that date, Respondent ceased providing himwth daily assignnents and he
worked only one, two, or three days at atine (only twce in a four-nonth
period, July through Gctober, did Andrade work five days straight). Sonetine
in August, Andrade conpl ai ned to Tony Abatti about the reduction in his hours
and the latter laughed and said there wasn't nuch worKk.

n anot her occasi on during that sane period, B nggeli asked Andrade
why he had stopped in the mddle of his tractor work. Andrade replied that he
had stopped to go to the bathroom B nggeli comented to Andrade that Tony
Abatti did not want to have anything to do wth lawers. Andrade renarked
that if Tony wanted nore work out of him he shoul d gi ve hi mgood equi pnent
and that Binggeli should tell Tony Abatti that. Binggeli said that he was a
foreman and Tony Abatti gave himorders and if he (Binggeli) did not like the

orders he woul d quit.@

Binggeli testified that on nany occasi ons he observed
Andrade stopped in the field for no obvious reason and renmain sitting on his
tractor for some nonents. Binggeli said that the 70 to 80 tines he observed
Andrade that sunmer he was stopped about a third of the tine. A tines, he

asked Andrade t he reason and

(Footnote 17 conti nued----- )

that when he first returned to work, Respondent treated himright and provided
himwth his regular hours and it was not until July that Respondent began to
reduce his hours. Hs testinony in that respect colncides wth the payroll
records. Mreover, | find Andrade was a credible wtness in general as he
testified in a sincere and thought ful nanner throughout the hearing.

_ 18. The clear inplication to Andrade fromBinggeli's words is that
if Andrade did not |ike the work there, it woul d be adviseable for himto
quit.
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Andrade answered that he had to get a drink of water, check equi pnent, or nove
his autonobil e, or offer sone other explanation that did not nmake sense to
Binggeli. Neither B nggeli nor Tony Andrade testified that they gave fewer
work assignnments to Andrade because of the above-described work habits.

In Septenber, Respondent sw tched Andrade to a diesel wheel tractor.
(ne day he was driving it inthird gear in a field where there were nany dirt
clods. Tony Abatti ordered himto shift into fourth gear and go faster.
Andrade replied that he could not go any faster because the tractor would jolt
too nuch. Abatti said, "It doesn't nmatter, put it in fourth and give it al
the velocity it can go". Andrade conplied.

Andrade worked until Novenber 1, 1982, when he stopped work because
of serious back pain. He filed a claamwth the Wrknen's Gonpensati on
Appeal s Board agai nst Respondent since he clained his back condition was
caused by his tractor work at Respondent's.

According to the sutmary of Respondent's payrol | records prepared by
General Gounsel and submtted after the cl ose of hearing, pursuant to an
agreenent by all the parties, |sidore Andrade worked the follow ng hours in
the sumer and early fall nonths of 1982: July 138 ¥ August 159 % Sept enber
134; and Cctober 80; total hours 512.

There is uncontroverted testinony that Andrade worked in soil -
preparati on work and operated a D-7 tractor during the year-and-a-hal f he
worked for Respondent in 1974, 1975 and 1976. In Abatti Farns, Inc. (1979) 5

ALRB Mb. 34, the Board ordered his reinstatenent to his previous position or a

substantial | y equi val ent
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one. Respondent conplied with that order at the begi nning, that is through
the first week of July. After that date, Respondent assigned himto roll beds
and he no longer received any full weeks of work assignments except on two
occasi ons.

Sone 19 other tractor drivers operated caterpillar tractors and did
the land preparation work, the same work Andrade had engaged i n when he
previ ousl y worked at Respondent's. Their hours during the sanme four-nonth
summer and fall period are as follows: G Andrade 550; T. Arizaga 893.5; J.
Benavi des 663; A Bertiudez 893; F. Borjorquez 892; J. CGalles 761.5;, E GCastro
921; T. Gorrea 772; T. Quz 979; 3. Glindo 8389; M Garcia 486", J. terrera
651; R Mgana 480; Sam Martinez 854; Santana Martinez 786; J. Perez 910; R
Rosas 897; R Sal azar 746; and A Zaragoza 580.

The rermai ning tractor drivers at Respondent who di d work, other than
| and preparation using caterpillar tractors, worked the foll ow ng hours during
the four-nonth period July through Qctober: J. Abatti 748, R Abatti 927.5; G
A derete 531; C Beljean 861; M Canpos 1051; R (obian 830; B. Hores 938; V.
Glindo 1025, G Garcia 306; E Garabal di 626; L. Hiurtado 614.5; Luis Lerna
387; J. Lopez 1048.5; F. Llevano 798.5; E Mandujano 806? J. Manix 955; D
Manni s 663; J. Martinez 1149; R Qtega 756; G Ranos 361; J. Ros 1004; C
Robl es 988; J. Roth 835, R Ruelas 915; and R Sanani ego 824.

The work hours for sone of the tractor drivers who worked for
Respondent during these four nonths are not |isted above. They are the
followng: F Aguirre, 34 hours in July. However, according to Binggeli's

records, Aguirre was a "no show' after the
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first fewdays of July. GCanpbell, 40 hours. GCanpbell haul ed nel ons in June
and the first fewweek of July. After that date there are no hours recorded
for him Valerio Manjarrez, 382 hours. He worked until August 20 and

Binggel i's records show he got angry and quit on that date and never returend.
J. Ronero, 395 hours. He commenced to work on August 20. F. Avila, 381.5
hours. He commenced to work on August 13.

Binggeli testified that Respondent hired the follow ng three new
tractor drivers to operate the caterpillar tractors and do night work in
preparing the soil: Qiadal upe Andrade, Jesus Calles, and Tineteo Correa.

B nggel i expl ai ned that none of these drivers knew howto operate a wheel
tractor and for that reason Respondent did not assign themday work. He
testified that during the first part 06 August he hired two new tractor
drivers, J. Fonero and F. Avila for the sane night work and did not assign
themday work for the sane reason.

Ben Abatti testified that the tractor work has been
gradual |y reduced at Respondent’'s ranches. Binggeli and Ben Abatti testified
that Respondent changed its nethod of |and preparati on and by so doi ng reduced
the amount of tractor work needed for their crops.

B. Analysis and Goncl usi on

General Gounsel contends that Respondent, thorugh its forenen,
Binggel i and Tony Abatti, discrimnated agai nst Tsidoro Andrade by reduci ng
his work hours and by providing himw th onerous working conditions and
harassi ng himon the job because of his union activities and participation in

ALRB proceedi ngs and t her eby
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violated Section (c), (d) and (a) of the Act.

To establish those violations, General Gounsel nust prove by a
preponder ance of the evi dence that Respondent discrimnated agai nst Andrade
because of the reasons alleged. Generally in discrimnation cases, General
Gounsel nust prove that the enpl oyee engaged in union or other protected
activities, that the enpl oyer had know edge thereof, and that there was a
causal connection between the enpl oyee's protected activity or participation
in ALRB proceedi ngs and the enpl oyer's subsequent discrimnatory treatnent of
t he enpl oyee.

Respondent had know edge of Andrade's testifying in the unfair |abor
practice proceedi ng agai nst Respondent in 1976 and again in the spring of 1982
in the ALRB backpay proceeding. V¢ shall now anal yze the difference between
Andrade's work hours and his fellowtractor drivers in 1982 and det erm ne
whet her any discrimnatory treatnent can be di scerned.

Andrade returned to work at Respondent's ranch after a five-year
absence in conpliance wth a Board order. Respondent at first returned himto
his forner work, soil preparation, and to his forner work schedule 50 to 60
hours a week. Then at the beginning of July at the sane tine it reduced
Leon's hours, it reduced Andrade's hours. Fromthat date on Respondent
assi gned Andrade work in portions of 1, 2 and '3 days even though he reported

19/

indaly for work.= Andrade protested to Tony Abatti about his short hours

and recei ved an answer that there was no work.

19. Respondent broke this pattern only tw ce when it assigned
him5 days of work in a row
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A conparison of Andrade's total hours with the tractor drivers who
perforned the work that he used to performat Respondent's, soil preparation
denonstrated that he worked 512 hours in July, August, Septenber and Cctober
while the other tractor drivers worked 979, 921, 910, 897, 893.5, 893, 892
889, 854, 786, 772, 761.5, 746, 663, 651, 580, 550, 486.5, and 480.%%  seven
hundred si xty-eight (768) hours is the average for that group and Andrade' s
512 hours of work is 66.7 percent of that average.

A conparison of Andrade's hours with the tractor drivers who did not
performthe sanme kind of work Andrade used to performat Respondent's, but
rather perforned wheel tractor work, denonstrates that he worked 512 hours in
the four-nonth period during which they worked 1,149, 1,051, 1,048, 1,025,
1,004, 988, 955, 938, 927.5, 916, 887, 861, 862, 835, 830, 824, 806, 806, 798,
756, 748, 663, 626, 614.5, and 531. Hght hundred fifty-eight (858) hours is
the average of that group and Andrade's 512 hours of work is 59 percent of
that average.

General ounsel has shown that Respondent during the first summer
after Andrade's return to work reduced the nunber of hours he woul d have
wor ked performng his ol d work, soil preparation by 67%or the nunber of hours
he woul d have worked in any other tractor driver work by 59 percent.
Accordingly, General Qounsel has raised a strong inference that Respondent

retaliated agai nst Andrade for

- 20. The source of these nonthly hours is the payrol |l record
summari es submtted by General (Gounsel subsequent to the hearing. There was
no summary for the third week of ctober, so | referred to Fred Binggeli's own
Efco[)ds flgézt he hours worked by each tractor driver during the third week of
t ober :
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his participation in ALRB proceedi ngs and has proven a prina facie case.

To overcone that prina faci e case Respondent nust establish that it
reduced Andrade's work hours because of a legitimate busi ness reason.

First of all, Respondent, in its post hearing brief fails to address
itself to those overall figures that clearly showthe striking difference
bet ween Andrade' s hours and those of the other tractor drivers. Rather,
Respondent conpares Andrade's hours on a weekly basis and indicates that in
one week Andrade worked nore hours that sone tractor drivers and during ot her
weeks Andrade worked fewer hours than sone tractor drivers. These conparisons
are neaningless in view of the overall figures which el oguently denonstrate
the cl ear di screpancy. 2y

Respondent argues that the business reason for |sidore Andrade
recei ving fewer hours during the sunmer nont hs was because Respondent had
reduced the amount of tractor work needed for its crops. That argunent

carries no wei ght since General (ounsel's

_ 21. Respondent argues that nmany workers received no hours of work
during the tinmes Andrade was receiving 50 to 60 hours a week and to illustrate
that point, it pointed out the payrol|l records in reference to the hours
worked by the fol |l ow ng enpl oyees: Quadal upe Andrade, Fidel Aguirre,
Francisco Avila, Larry Bates, Jesus CGalles and Carlos Hernandez. This
conpari son i s worthl ess since Quadal upe Andrade, Francisco Avila and Jesus
CGal | es had not yet begun to work at Respondent’'s at the tine Andrade worked 50
and 60 hours a week. Larry Bates and Carl os Hernandez did not work at
Respondent's that summer (their nanes appeared on the summary prepared and
submtted by General Qounsel but no hours were recorded for themand their
nanes did not appear in Fred Binggeli's weekly records either). Respondent was
having a problemw th Fdel Aguirre as he did not report in for work regul arly
in My and June 1982 and stopped work for Respondent in July.
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prinma facie case is not based on conparing Andrade's hours in the past wth
his present work hours but conparing his 1982 summer work hours wth the 1982
surmer work hours of the other tractor drivers.

In essence, Respondent has no persuasive expl anation for the

drastic reduction in Andrade' s hoursz—Z after the first week in

July. n the basis of the entire record, | find that Respondent reduced
Andrade's work hours to retaliate agai nst hi mbecause of his participation in
ALRB proceedi ngs and thereby viol ated sections 1153(d) and (a) of the Act.
General (ounsel has presented additional evidence to denonstrate
that Respondent treated Andrade in a discrimnatory manner not only as to
the nunber of hours worked but also inits general treatnent of him
A though that additional proof is not necessary to prove his case, | shall
reviewit and see whether further findings are in order.
Andrade protested to Tony Abatti about his di mnished hours and
Abatti laughed and told himthere was no work. As the figures indicate, there
was abundant work for over 40 tractor drivers, sone newy hired, but not for
| si dore Andrade and his co-discri mnatees, Guadal upe Leon and G| berto Castro.
If Respondent's true reason for reduci ng Respondent's work was
because of the overall reduction in Respondent's tractor work, a nore likely
answer to Andrade's inquiring fromAbatti woul d have been an expl anation to

that effect. It was not forthcomng and so

22. Respondent asked Andrade about his back probl ens preventing him
fromreporting in for work on a daily basis. He denied it and Respondent did
not present any evidence that he failed to report.
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an inference can be made that it was not the real reason. Furthernore, Fred
Binggeli's remark to Andrade that Tony Abatti did not want to have anything to
do wth lawers coupled wth the remark that, if he were working here and he
did not like it, he would quit, translated into, "If you do not like it her,
gquit and do not bring in any | awers”. This nessage fromBinggeli to Andrade
is consistent with and additional proof of what | have found to be
Respondent' s true discrimnatory notive for reduci ng Andrade' s hours

Respondent ' s assi gnment of the 20-year old D-4 tractor with the worn
out seat and the unconfortabl e hot air which continued to bl owinto Andrade"s
face after the radiator was repaired, Binggeli's frequent criticism of
Andrade' s work performance and Tony Abatti's conpelling Andrade to drive in a
hi gher gear are additional nanifestations of Respondent’'s general treatnent of
Andrade consci ously designed to di scourage himto the point of resigning.

In viewof the foregoing, | find that Respondent viol ated sections
1153(d) and (a) of the Act.

CROER

By authority of section 1160.3 of the Agricultural Labor Rel ations
Act (Act), the Agricultural Labor Rel ations Board (Board) hereby orders that
Respondent, Abatti Farns, Inc., a corporation, and Abatti Produce, Inc., a
corporation, their officers, agents, successors, and assigns shall:

1. Gease and desist from

(a) Threatening, verbally abusing or otherw se harassing

agricultural enpl oyees because of their participation in

-34-



uni on and concerted activities and/or their participation in ALRB proceedi ngs.

(b) Reducing the hours of work of agricultural enpl oyees
because of their participation in union and concerted activities and/ or
their participation in ALRB proceedi ngs.

(c) Assigning onerous or undesireabl e work assignnents to
agricul tural enpl oyees or otherw se discrimnating agai nst them because of
their participation in union and concerted activities and/or their
participation in ALRB proceedi ngs.

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) Make whole G lberto Castro, Guadal upe Leon and
| sidore Andrade for all |osses of pay and ot her economc | ossas they have
suffered as a result of Respondent reducing their work hours fromJune 1, 1982
on, such anmounts to be conputed i n accordance wth established Board
precedents, plus interest thereon conputed in accordance wth the Board' s
Decision and OQder in Lu-Bte Farns, Inc. (1982) 8 ALRB Nb. 55, and offer them

reinstatenent to full enploynent wth no reduction in hours to their forner or
substantial |l y equival ent positions, wthout prejudice to their seniority or
ot her enpl oynent rights and privileges. The amount of nakewhol e and i nterest
to be paid to each enpl oyee shall be determned by the Regional Drector after
consul tation wth both Respondent and the UFW

(b) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and otherw se copying all

payrol | records, social security paynent records, tine
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cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay or
nakewhol e period and the anounts of backpay or nakewhol e and interest due
under the terns of the Qder.

(c) Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into all appropriate |anguages,
reproduce sufficient copies in each | anguage for the purposes set forth
herei nafter.

(d) Ml copies of the attached Notice, in all
appropriate |languages, within 30 days after the date of .issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine fromJune 1982
until the date on which the said Notice is nail ed.

(e) Post copies of the attached Notice, in all appropriate
| anguages, for 60 days in conspi cuous pl aces on its premses, the period(s)
and pl ace(s) of posting to be determned by the Regional Drector, and
exerci se due care to replace any copy or copies of the Notice which may be
altered, defaced, covered, or renoved.

(f) Arrange for a representative of Respondent or a Board agent
to distribute and read the attached Notice, in all appropriate | anguages, to
its enpl oyees on conpany tine and property at tine(s) and place(s) to be
determned by the Regional Orector. Follow ng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees may have concerning the
Notice and/ or enpl oyees' rights under the Act. The Regional D rector shall

determne a reasonabl e rate of conpensation to be pai d by Respondent.
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to all nonhourly wage enpl oyees in order to conpensate themfor tine | ost at
this reading and during the question-and-answer peri od.

(g0 Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the

Regional Drector's request, until full conpliance is achieved.

DATED  August 11, 1983.

AR E SCHOORL
Admni strati ve Law Judge
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Centro Regi onal
Gfice of the Agricultural Labor Relations Board (ALRB or Board) by the
Lhited FarmVWrkers of America, AFL-AQ O (WRW, the certified bargal ning
representative of our enployees, the General (ounsel of the ALRB issued a
conpl ai nt which all eged that we, Abatti Farns, Inc. and Abatti Produce,
Inc. had violated the law After a hearing at which all parties had an
opportunity to present evidence, the Board found that we violated the | aw
by reduci ng the work hours of enpl oyees A |berto Castro, Qiadal upe Leon and
| si dore Andrade, assi gnl ng themonerous and undesi reabl e work assi gnnents
and harassing and verbal | y abusi ng t hem because they had participated in
ALRB proceedings. The Board has told us to post and publish this Notice.
V¢ w |l do what the Board has ordered us to do.

V¢ al so want to tell ?/ou that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in Galifornia these rights:

To organi ze yoursel ves;
To form join, and hel p unions; _ _
To vote in a secret ballot election to deci de whet her you want a uni on
to represent you; _
To bargain w th your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a najority of the enpl oyees and
certified by the Board,;
5. Todact together with other workers to hel p and protect one anot her;

an
6. To decide not to do any of these things.

A wne

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoi ng, any of the things |isted above.

Especi al | y:

VEE WLL NOT reduce the hours of work of any of our enpl oyees because he or
she has participated in union or protected concerted activities or ALRB
pr oceedi ngs.

VE WLL MOT nake work assignnents that are undesireabl e or onerous because
an enpl oyee has participated in union or protected concerted activities or
ALRB proceedi ngs.

VEE WLL NOT harrass or verbal |y abuse any of our enpl oyees because he or
she has participated in union or protected concerted activities or ALRB
pr oceedi ngs.

VEE WLL offer to reinstate wthout [oss of seniority or other rights and
privileges Glberto Castro, Quadal upe Leon and Isidoro Andrade to full

enpl oynent as tractor drivers and reinburse themwth interest for any | oss
In pay or other economc | osses because we



reduced their hours of work because of their participation in union and
protected concerted activities and ALRB proceedi ngs.

ABATTI FARVB, | NC
ABATTI PRADUCE, INC

By:
(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this Notice,
you may contact any office of the Agricul tural Labor Rel ations Board. Qur
office is located at H Centro Regional Gfice, 319 Véternan Avenue, H
Centro, Galifornia 92243. The tel ephone nunber is (619) 353-2130.

This is an official Notice of the Agricul tural Labor Relations Board, an
agency of the Sate of Galifornia.

DO NOT REMOVE CR MUTI LATE
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