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SUPPLEMENTAL DEA ST ON AND GRCER
n Septenber 10, 1981, the Agricutural Labor Relations Board (Board)

i ssued a Decision and O der in the above-entitled case, 7 ALRB No. 27, finding
that Respondent Verde Produce Gonpany, Inc. had refused to rehire A berto
Ramrez and Eufem o Vargas because of their protected union activities, in
viol ation of Labor Gode section 1153(c) and (a).y

n January 3 and 4., 1983, a hearing was held before Admnistrative
Law Judge (ALJ) Robert Le Prohn for the purpose of determning the anounts of
backpay due the discrimnatees. O August 29, 1983, the ALJ issued the
attached Decision in this proceeding i n which he found that the discrimnatees
were entitled to the anounts of backpay set forth therein. Thereafter,
Respondent and the General (ounsel filed exceptions wth supporting briefs,

and General Qounsel filed a brief in reply to Respondent’'s excepti ons.

yAII section references herein are to the Galiforni a Labor Gode unl ess
ot herw se speci fi ed.



The Board has considered the record and the ALJ's Decision in |ight
of the exceptions and briefs of the parties and has decided to affirmthe
ALY s rulings, findings, and conclusions, as nodified herein, and to adopt his
recommended QO der, wth nodifications.

Met hod of Cal cul ating Backpay Liability

The Regional Drector (RD), pursuant to the specific order of the
Board, calculated the net backpay owed to the discrimnatees using a daily
conpari son of gross backpay liability to interimearnings. The ALJ, noting
the Board' s recent reaffirmation of the daily nethod of conputation in Hgh
and Mghty Farns (1982) 8 ALRB No. 100, found the ROs calculations on a daily

basis to be appropriate for both di scri mnat ees.

S nce the issuance of the ALJ's Decision, the CGalifornia Suprene
Qourt has addressed the Board s use of daily backpay conputations in Nsh
Noroian Farns v. Agricultural Labor Relations Bd. (1984.) 35 CGal. 3d 726. In

that decision, the Gourt affirned the Board s application of a daily formul a
where the discrimnatee' s enpl oynent pattern was sporadic, noting that the
National Labor Rel ations Board (NLRB) al so declines to consider certain

i nterimearnings earned during periods when no gross backpay liability
accrued. (ld. at 35 CGal.3d 744, citing Brotherhood of Painters, Local 419,
(1957) 117 NLRB 1596 [40 LRRVI 1051] .)

However, the Gourt al so noted that enpl oynent patterns
in agriculture, while seasonal or part-tine, can also be regul ar.?

2/(brtai n agricul tural operations, such as nurseries, dairies,
and nushroomor poultry farns, tend to have regul ar shifts and regul ar work
weeks. Further, sone types of work, such as equipnent repair, irrigation, and
tractor-driving, tend to be nore regul ar.

10 AARB Nb. 35 2.



Wen a discrimnatee who had full-tine steady enpl oynent with the

di scrimnating enpl oyer finds interi menpl oynent that fits the sane regul ar
pattern, the interi menpl oynent shoul d be consi dered "true substitute

enpl oynent” and any interi mearni ngs deducted fromgross backpay as the
pattern of enploynent dictates. Wsing the Gourt's exanple, if an enpl oyee
regul arly worked a five-day week fromMnday to Friday wth the discrimnating
enpl oyer and worked a regul ar five-day week fromVWdnesday to Sunday with an
interi menpl oyer, then the interimearnings shoul d be deducted on a weekly
basis, despite the partial |ack of overlap between the actual work weeks. (See
N sh Noroian Farns v. Agricultural Labor Relations Bd., supra, 35 Cal.3d
746.)%

V¢ agree wth the Gourt's reasoning that "true substitute
enpl oynent"” shoul d be consi dered a direct replacenment for gross backpay
earnings and that interimearnings should not arbitrarily be di scounted
because the actual work days are different. However, the problemin
agricultural enploynent is that even steady, full-tine work is often not
regular in the sense of five eight-hour days per work week. The work day and
the work week in harvesting jobs may vary in |l ength, throughout the season,
dependi ng on such factors as the weather, narket conditions, and the
availability of cooling facilities. However, despite this day-to-day

irregul arity,

§/The Gourt noted that the Board used a sonewhat simlar approach in Mrio
Sai khon, Inc. (1983) 9 ALRB No. 50, where the Board found that a di scri mnatee
had conpl etely repl aced his seasonal |ettuce harvesting in the Inperial Valley
W th seasonal |ettuce harvesting in the Salinas area. A though there was no
overl ap between the gross backpay period and the interi menpl oynent, the Board
deducted the Salinas earnings on a seasonal basis fromgross backpay |iabi -

lity.
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it is also possible to observe a certain regularity when work i s viewed
over an entire season.

In the instant case, both Vargas and Ramrez worked full -tine for
Respondent as | ettuce harvesters in the Inperial Valley during the 1978-79
season. But for the discrimnation, the discrimnatees woul d have worked
during the 1979-80, 1980-81, and 1981-82 harvests fromthe begi nni ng of
Decenber to the end of March. Respondent's payroll records indicate that the
wor k week woul d have been fromMnday to Saturday and woul d have varied from
three to six days per week (although six days was the norm, depending on the
availability of work. As the discrimnatees worked on piece rates, the
payrol | records do not show the hours worked per day. However, the great
fluctuation in daily earnings suggests that work days were of w dely varying
| engt hs.

Vargas found interi menpl oynent as a |l ettuce harvester for Inperial
Valley grower Jack T. Baillie Gonpany and worked for Baillie during each of
the three |l ettuce harvest seasons during the backpay period. The work at
Baillie was al so fromearly Decenber to |ate March, Monday to Saturday, on
piece rate, and three to six days per week, depending on the availability of
wor k. 4

V¢ find that Vargas replaced his full-tine seasonal work at
Respondent with interimwork at Baillie that fol |l owed the sane, overall
seasonal pattern. A though there were odd days during each season of the

backpay period when no work was avail abl e at

Y The payrol | records for Vargas' enploynent at Baillie are all in weekly
formand it is inpossible to ascertain the exact pattern of his work week.
gyxﬂ/_er, Vargas testified that he worked fromthree to six days per week at

illie.
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Respondent, there is no indication that Vargas woul d have | ooked for short -
termwork to fill in those odd days off. h the contrary, Vargas testified
that, during his three years of full-season harvesting at Baillie, he never
wor ked anywhere el se. Ve are convinced, therefore, that a seasonal nethod of
conputi ng backpay is appropriate in Vargas' case.

Ramrez, on the other hand, was unabl e to find steady full -season
work as a lettuce harvester in the Inperial Valley after Respondent refused to
rehire himin 1979. Athough Ramrez found his nost regular interim
enpl oynent at Hubbard Conpany, he was enpl oyed in the | east senior |ettuce
harvesting crew and t herefore encountered a nore sporadi c pattern of work.
Wien he was not working at Hubbard, Ramrez sought work by appearing at
several daily pick-up sites inthe Inperial Valley. He obtained a variety of
short-termjobs as a | ettuce harvester through that nethod. Ramrez regarded
Hubbard as his regul ar place of enpl oynent and, on at |east one occasion, |eft
his short-termjob when his Hiubbard crew was cal |l ed back to work.

A though Ramrez' pattern of interimenpl oynent was nore sporadic
than that of Vargas, it appears that when Ramirez obtained rel atively steady
work as a lettuce harvester at Hibbard and at | east one other |ettuce conpany
(A ano Packing), the work pattern was of the sane full-tine nature as that at
Verde. It therefore would be appropriate, if specific payroll data were
available, to lunp Ramrez' interimearnings together during these periods of
steady work and deduct themfromthe total gross backpay earnings for the sane

period of tine. The difficulty in Ramrez' case,

10 AARB Nb. 35



however, is that much of the data show ng his interi mearnings are derived
fromquarterly reports obtai ned fromthe Enxpl oynent Devel opnent Depart nent
(EED). These EDD reports do not indicate the dates within the quarter on

whi ch the earnings were earned. Gonsequently, we cannot, wth any accuracy,
natch Ramrez’ interimearnings to the appropriate period of the gross backpay
earni ngs.§/ As we believe it was Respondent's burden to produce interim
earnings data in nore specific form we will not attenpt, in this case, to

create a hybrid nethod of conputation. (See Hgh & Mghty Farns (1982) 8 ALRB

No. 100.) Rather, we approve the specification as prepared by the General
Qounsel .
ALJ's Authority to Mdify Board Oders

The ALJ herein refused several requests by General (ounsel for
nodi fication of the original renedial Oder inthis natter. Those requests
were based on either changed circunstances or Respondent's conduct subsequent
tothe date of the Qder. The ALJ held that while certain nodifications m ght
be appropriate, only the Board was authorized to nodify its own Qder.

W disagree. The ALJ in an unfair |abor practice proceeding is
del egated the full authority of the Board, subject to review by the Board upon
the filing of interimappeals or exceptions to the ALJ's rulings, findings, or

concl usions. Absent appeal s or

o The record does contai n weekly payrol| data showing Ramirez interim
earnings at A anmo Packing for the four weeks between Decenber 21, 1979 and
January 16, 1980, and at Hubbard Gonpany for the five weeks between January 25
and February 28, 1982. However, given the generality of the remai ning ECD
quarterly data, we have decided that the slight inprovenment in the accuracy of
the specifications which would result fromconpl ete recal culation is
out wei ghed by the admni strative del ay and cost of such recal cul ati on.

10 ALRB No. 35 6.



exceptions by a party, the ALJ's decision automatical |y becones final 20 days
after service on the parties. (Labor Code section -1160.3; 8 Cal . Adm n. Code
section 20286(a).) The ALJ shoul d therefore exercise such judgnent as
necessary to assure that the Board' s Oder effectuates the policies of the
Agricultural Labor Relations Act (Act), including the recormended nodification
of our Oder where the facts and the | aw make nodificati on appropri ate.

ondi ti onal Rei nst at enent

The ALJ found that Respondent did not nake unconditional offers of
reinstatenent to the discrimnatees before it ceased growng lettuce in
Decenber 1982. Respondent therefore had no jobs to offer the di scrimnatees
after the 1981-82 season. V¢ find nerit, however, in General Qounsel's
request for an order requiring Respondent to reinstate 'the discrimnatees if
and when it resunes |ettuce harvesting operations. (See Admral Packing
Gonpany (1981) 7 ALRB No. 43, Qder as to J. J. Qosetti Conpany at p. 42.)

Attorney's Fees

General Gounsel argues that Respondent shoul d be ordered to pay
attorneys' fees because Respondent was hi ghl y uncooperative during the RO's
i nvestigation of the backpay liability in this case. Ve note that the ALJ
herein took General Counsel's notion under submssion and ultinately
determned that it was legally inappropriate to entertain such a notion in
this case. S nce General Counsel was never permitted to introduce evi dence in
support of its notion, we cannot now find that Respondent was, in fact, as
uncooperative as General (ounsel asserts. However, even taking General

Qounsel ''s representations as true, we woul d not find

10 AARB Nb. 35 1.



Respondent ' s conduct here to be sufficiently serious to require such an
extraordinary renmedy. Superior Qourt enforcenment of our Oder and the
possi bility of contenpt proceedings are generally sufficient to secure
conpl i ance in cases of this magnitude.
Interest Rate
In Mario Sai khon, Inc., supra, 9 ALRB No. 50, we held that the Board

nay nodify the interest rate on backpay awards to reflect changes in the prine
interest rate, even where our orders have been enforced by a Superior Qourt.
In Sandrini Brothers v. Agricultural Labor Relations Bd. (1984) 156 Cal . App. 3d

878, 889, the court stated that court enforcenent of a Board order as to
backpay does not becone a "court judgnment,” and is therefore not bound by the
constitutional limts oninterest rates, until the court has reviewed the
backpay proceedi ngs and enforced the backpay award fixing a specific anount of
liability. Athough a Superior Gourt order was obtained in the instant case,
that order was obtained prior to the backpay proceedi ng and therefore coul d
only apply to such aspects of the order as were subject to i mediate
enforcenent, such as reinstatenent, notice, and cease and desi st provi sions.
The backpay award, being inchoate until conpletion of the backpay proceedi ngs,
cannot be consi dered enforced by the Superior Gourt's order. Therefore, by
anal ogy to the Sandrini hol ding, we conclude that the Superior Gourt's
enforcenent order is no bar to nodification of the backpay provision of our
original renedial order inthis case to conformto the interest rate formil a
announced in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55.

LITETTETTETTTT]
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CROER

Pursuant to Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Verde Produce Conpany, Inc., its officers,
agents, successors, and assigns, shall pay to each of the discrimnatees,
whose nanes are |listed bel ow the backpay anount |isted next to his or her
nane, plus interest to be conputed at seven percent per annumuntil the date
of issuance of this Oder, and thereafter interest to be conputed as provi ded
inour Decision and Oder in Lu-Ete Farns, Inc. (1982) 8 ALRB No. 55.

Euf em o Vargas $4, 527. 84

A berto Ranirez $9, 343. 67

It is further ordered that, shoul d Verde Produce Conpany, |nc.
resune | ettuce harvest operations in the future, it wll inmmediately offer the
discrimnatees reinstatenent to their fornmer or substantially equival ent jobs
w thout |loss of seniority or other benefits.

Dated: August 7, 1984

JON P. MCARTHY, Acting Chai r nan

JEROME R WALD E Menber

JARE CARR LLQ  Menber

PATR CK W HENNLNG  Menber

10 ALRB No. 35 9.



CASE SUMARY

Verde Produce Gonpany, |nc. 10 ALRB Nb. 35
CGase No. 79-CE 215-EC
(7 ALRB No. 27)

ALJ DEO S N

In this backpay proceeding, the ALJ held that the General Counsel's daily
backpay conputations were appropriate and that Respondent failed to prove that
it offered the discrimnatees reinstatenent. The ALJ declined to rule on
several requests for nodification in the renedy.

BOARD DEO S ON

The Board upheld the ALJ's findings and concl usions regarding the
discrimnatees' alleged offers of reinstatenent. However, it reconsidered the
appropriate nethod of conputing net backpay in light of the decision of the
Galifornia Suprene Gourt 1n Nsh Noroian Farns v. ALRB (1984) 35 Cal.3d 726.
Based on N sh Noroian, the Board held that a seasonal nethod of conputation
was appropriate where full-tine seasonal |ettuce harvest work was repl aced by
simlar full-tine seasonal work of the sane overall pattern. The Board al so
nodi fied the reinstatenent renedy and interest rate to conformto changed
circunstances, but declined to award attorney's fees agai nst Respondent .

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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RBERT LE PROHN, Admini strative Law Judge:

This matter was heard before ne on January 3 and 4, 1983,
for the purpose of determning the anount of back pay due A berto
Ramrez and BEufemo Vargas.y

The Board in the underlying unfair |abor practice case,
Verde Produce (1981) 7 ALRB Nb. 27 ordered that Respondent :

Make whol e Al berto Ramrez and Eufemo Zapi en Vargas for any | oss of pay
and ot her economc |osses they have suffered as a result of their
di scharge, reinbursenent to be nade according to the formula stated in J &
L Farns, (1980) 6 ALRB No. 43, plus interest thereon at the rate of 7% per
annum. . . (A p. 12.)

The fornula stated inJ &L Farns is the fol | ow ng:
Loss of pay is to be determined by miltiplying the nunber of days the
enpl oyee was out of work by the anount the enpl oyee woul d have earned per
day. If on any day the enpl oyee was enpl oyed el sewhere, the net earni ngs
of that day shall be subtracted fromthe anount the en]DI oyee woul d have
earned at J & L Farns for the day only. The award shall reflect any wage
i ncrease in work hours or bonus given by respondent since the di scharge.

Bther at the outset of the hearing or during the course thereof, the
parties entered into the foll ow ng stipul ati ons:

1. The nmathenatical calculations in both the General Gounsel's and
Respondent ' s speci fications are correct.

2. |If the daily nmethod of calculation is appropriate, Respondent
agrees that the fornula used by the General Gounsel inits specificationis
correct.

3. If aweekly or quarterly nethod of calculation is appropriate,

General (ounsel agrees that the fornula used by

1. The parties stipul ated that Eufemo Vargas and Juan Ceja are the
sane person. He used the nane Vargas while working for Respondent and Juan
Geja while working for Jack T. Baillie Go., Inc.



Respondent in its specification is correct.

4. The gross earnings figure in the General Gounsel's specification
was derived fromthe daily earnings figures available in Respondent's payrol |
recor ds.

5. Both parties cal cul ated the gross earnings of Vargas on the basis
of the average earnings of cutters and packers in Qew Nunber 1.

6. Both parties calculated the gross earnings of Ramrez on the
basi s of the average earnings of |oaders in Gew 1.

7. Vargas worked at interimenpl oyer Jack T. Baillie ., Inc.
during the rel evant back pay peri od.

8. Juan (gja is the sane person as Eufemo Vargas.

9. Ramrez worked at the follow ng interi menpl oyers during the
fol | ow ng seasons:

1979-80 A anmo Packi ng and Hubbard Conpany
1980-81 Mbrehead, TomBrian Harvesting, and Hibbard Conpany
1981-82 Mrehead, E & L Avila, and Hubbard Conpany

10. Vargas paid dues to the UPWwhile enpl oyed at Jack T. Baillie as
set forth by General Gounsel in his specification.

The follow ng issues are to be decided in the instant proceedi ng:

(1) whether the use of daily, weekly or quarterly earnings is the approrpriate
nethod for determning gross and net back pay; (2) whether the back pay due
each grievant should be Iimted to the season in whi ch each was refused hire;
(3) whether the backpay due either discrimnatee has a termnal point

determ ned by Respondent's unconditional offer of reinstatenent; (4) whether

the General (ounsel shoul d be awarded attorney's fees; (5) whether



General ounsel's notion to reopen the record shoul d be granted; (6)

whet her General (ounsel's Mbtion to correct the transcript shoul d be
gr ant ed;gl and (7) whether General Gounsel's notion to nodify the

interest rate to that established in Lu-Ete Farns, Inc. (1982) 8

ALRB No. 55, for back pay due after August 18, 1982, shoul d be granted.
FI NDNGS GF FACT AND GONCLUS ONS CF LAW

A Manner of Determning Goss and Net Earni ngs

General Qounsel nakes a two-pronged argunent that use of "dailies" in
determning gross and net back pay is appropriate: (1) the Board order in the
underlying case [7 ALRB No. 27] is dispositive of the issue by specifying that

back pay shall be calculated in the manner set forthinJ &L Farns; and (2)

Respondent failed to prove that daily interi mearnings were unattainabl e for
any of the interi menpl oynent of either Vargas or Ramrez.

The language of J & L Farns seens quite clear. @GQoss back pay is to
be determned by multiplying the nunber of days the enpl oyee was out of work
by the amount he woul d have earned that day. Thus, gross back pay woul d
require the use of daily earnings. S mlarly, when speaking of interim

earnings, the order spells out

2. General (ounsel's post-hearing notion to correct the record as
set forth belowis granted. As urged by General Counsel, the context of the
guestion nakes it clear that reference was to the 1982-83 season.

Volune |1, page 88, lines 1, 2 are corrected to read as fol | ows:

“I's Verde Produce using the services of a |abor contractor to hire
harvest workers during the 1982-83 season?"



that interimearnings provide offsets on a day-by-day basis. In order to
arrive at the net earnings for that day, such earnings are to be subtracted
fromthe amount the individual woul d have earned that day had he been wor ki ng
for Respondent. |If there were earnings on a particular day at the interim
enpl oyer and there woul d have been none that day at Respondent's, the noney
earned that day at the interimenpl oyer provides no of fset agai nst gross
earnings. Smlarly, if nore were earned at the interi menpl oyer on a
particul ar day than woul d have been earned working at Respondent's that
particul ar day, the excess interi mearnings nay not be used to offset gross
ear ni ngs.

Application of the J & L Farns rule to the instant case neans
adopting the nethod used by General Gounsel in determning the gross and net
back pay due each di scri m nat ee.

Respondent argues that a failure to acknow edge all noni es earned by
Vargas at Jack T. Baillie penalizes the enpl oyer, noting further that the back
pay renedy is not intended to achieve such a result. This argunent
m sconcei ves the role of the interimearnings offset to gross wages. O any
day on whi ch Vargas had no gross earnings for Respondent, nothing is due for
that day. To permt an offset of any interimearnings for that day woul d
provi de Respondent with a wndfall, as would using interimearnings for a
particul ar day to over conpensate for gross earnings on that day. Having
violated the statute, Respondent is hardly in a position to conplainif it
does not receive a benefit fromthe fact that interimearnings occurred on a
day on which it incurred no gross earnings liability.

The Board has repeatedly stated that cal cul ati ng net back



pay in the manner done in the instant case is a "reasonabl e and appropri ate
net hod by which to conpensate agricultural enpl oyees for the | osses they
suffer as the result of an enpl oyer's discrimnatory conduct."g’/

Vargas has worked at Jack T. Baillie Gonpany, Inc. since Decenber 13,
1979. In determning his interimearni ngs, General Gounsel used a weekly
printout of the Baillie payroll. Vargas testified that he worked fromthree
to six days a week at Baillie' s.ﬂ/ General Gounsel used a standard five day
wor k week Mbnday through Friday, and divided each weekly gross pay anount by
five days and utilized that figure as an average daily earnings figure. The
average daily figure was of fset agai nst the average daily figure for cutters
and packers in Qew 1 at Vargas.

The Board has recogni zed the nethod used by General Counsel as
appropriate in situations in which Respondent does not provide proof that
daily interi mearnings are not obtai nabl e. el As General Qounsel argues, such
proof is not found in the present record. Respondent utilized Vargas total
weekly earnings at Baillie, obtained froma conputer printout, in naking its
cal cul ati ons of back pay due; no evidence was offered to establish that the
printout did not reveal the daily earnings for Vargas. The General Qounsel

did not stipulate that only weekly earning infornati on was avail abl e

3. Hghand Mghty Farns (1982) 8 ALRB No. 100, p. 9; see al so: &

J
L2Farn$ (1980) 6 ALRB Nb. 43, and Sunnyside Nurseries, Inc. (1977) 3 ALRB Nb.
42.

4. This testinony was uncontroverted and i s credited.

5. Hgh and Mghty Farns, Inc., supra.




fromBaillie. &l Thus, | find General Gounsel's approxination of daily interim
earnings for Vargas to be consistent wth established Board aw In doing so,
no rel i ance has been placed upon the General (ounsel's argunent that the Board
order in 7 ALRB No. 27 nmandated cal cul ati on of net earnings on a daily basis

i rrespective of what infornation was avail abl e regarding interi mearnings.
Rather, | read the order as nandating use of daily earnings if a
discrimnatee's interimearnings can be approxinated on a daily basis; such is
the case wth Vargas.

Wth respect to Ramrez, Respondent stipulated to General Gounsel's
net hod of conputing net back pay if the use of daily earnings is found
appropriate. Qnce again, Respondent failed to adduce evi dence regardi ng
efforts nade to obtain daily earnings fromthe various interi menpl oyers for
whom Ramirez worked and once again failed to offer evidence tending to prove
that daily earnings figures were unavailable fromany or all of the interim
enpl oyees. a

Thus, | find General Qounsel's cal cul ations of gross back pay and
interimearnings on a daily basis to be appropriate i n determning noney due
Ramrez.

Rei nbur senent for Expenses

In addition to net back pay a discrimnatee is entitled to be

reinbursed for all legitinmate expenses, incurred in seeking or

6. . Hgh and Mghty Farns, Inc., Id..

7. General ounsel directs attention to Labor (ode section 1174
whi ch requires that enployer's keep daily records of wages and hours on a
daily basis and keep such records on file for a year. Presumng conpliance
wth section 1174, 1t seens |likely the rawrecords exam ned by Respondent
woul d provide daily as well as weekly earnings for each of the discrimnatees
during the back pay peri od.



hol ding a job, which he woul d not have incurred but for Respondent's
di scri mnatory act.§/ Among the expenses for which a di scrimnatee

Is entitled to rei nbursenent are union dues required as a condition
of enpl oynent at an interi menpl oyer.gl

Lhi on dues are the only expenses clained by General CGounsel .
Respondent stipul ated to the accuracy of the Vargas clai mof $40.00. General
Gounsel in calculating (the union dues) reinbursenent payable to Ramrez used
the fol l ow ng net hod: Paycheck stubs from Hibbard showed paynent of 2% of
earnings as dues. General (ounsel applied the 2%figure to Ramrez' total
interimearnings fromHibbard for the back pay period. The result was a total
of $114. 31.

Essential to a claimfor reinbursenent for union dues is evidence of
the exi stence of a union security clause in a collective bargai ni ng agr eenent
between the interi menpl oyer and the UFW nly under such a circunstance can
nenbership be said to be a condition of enpl oynent. That proof is supplied
Wth respect to Vargas by stipulation. Wth respect to Ramrez, the proof is
supplied by inferring fromthe fact that payroll stubs indicate paynent of
dues, that nenbership was nandatory while working at Hibbard. | am prepared

to drawthat inference in the absence of any evidence to the contrary.

8. Butte ViewFarns (1978) 4 ALRB No. 90, p. 8.

. 9. National Labor Relations Board Casehandling Manual (Part Three)
Gonpl i ance Proceedi ngs 10610 and cases cited therein.




B Limtation of Back Pay to the Season in Wi ch
Vargas and Ranmirez Wre Refused Rehire

dting George Arakelian Farns v. AL.RB (1980) 111 Cal. App. 3d

258, Respondent argues that back pay due either discrimnatee shoul d be
limted to the season in which he was refused rehire. In Arakelian, the
court stated:
The tine period wth respect to which the order required back wages to
be paid is also incorrect. The order specifies the period "fromJune
11 [1977] to date he or she is offered reinstatenent to the sane or a
substantial | y equi val ent position." These workers are enpl oyed
harvesting cantal oupes. Such enpl oynent is neither continuous nor
permanent and there i s no evidence whatever that such enpl oynent woul d
have continued fromJune 11 to . . . the present tine. The
appropriate period would be fromJune 11, 1977, until such tine as the
harvesting of cantal oupes woul d have been conplieted. (ld. at 278.)
Followng a renand order, the Board issued a Suppl enental Deci sion
and Revised Oder inwhich it explained the bifurcated nature of unfair |abor
practice proceedings and deferred, until after the conpliance hearing,
resol ution of the question regarding the period for which back pay shoul d be
awar ded. o The Board noted that Arakelian woul d have full opportunity at the
conpl i ance hearing to adduce evi dence on the question of the termfor which
back pay should run. Thus, the Board did not interpret the Gourt's renand as
establishing a per se rule that back pay for seasonal agricul tural workers
should be limted to the season in which the unfair [abor practice giving rise
toliability occurred.

In Hgh and Mghty Farns (1982) 8 ALRB Nb. 100, the Board in its

Suppl enent al Deci sion and O der rej ected Respondent’ s argunent that the

discrimnatee's back pay period should be Iimted

10. George Arakelian Farns, Inc. (1982) 8 ALRB No. 32.




"because [ his] enpl oynent history indicates he worked sporadically for
different enployers both before and after the discrimnatory |ayoff, and that
the | ongest he worked for any singl e enpl oyer was ni ne weeks. n

VW start wth the proposition that the back pay period nornal |y runs
fromthe date of the enployer's discrimnatory act and continues to the date
of a bona fide offer of reinstatenent. The enpl oyer has the burden of
of feri ng persuasi ve evi dence establishing that sone curtail nent of the
custonmary period is appropriate. This burden is not net by "concl usi onary

statenents or specul ati on. w12

S nce any uncertainty concerni ng how | ong
ei ther Vargas or Ramrez woul d have worked for Respondent had they been
rehired was created by Respondent’'s illicit act, that uncertainty nust be
resol ved agai nst Respondent .

The interi menpl oynent history of each discrimnatee supports the
conclusion that, but for Respondent’'s discrimnatory act, each woul d have
returned to enpl oynent during the seasons fol |l ow ng the 1979-80 season.

Vargas had been a farmworker for ten to twelve years prior to the
1979-80 season; he worked the 1978-79 season for Verde and was prevented from
resumng work for Verde the foll ow ng season for reasons viol ative of the Act.
The significant thing is that he sought to return to Verde. Follow ng Verde's
refusal to hire him Vargas sought and obtai ned work at Jack T. Baillie and

wor ked t here

11. 1d., p. 3.

12. 1bid., p. 3.
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regul arly during successive seasons thereafter. Respondent has presented no
evi dence to suggest that his work pattern woul d have been ot herw se had he not
been deni ed enpl oynent by Verde during the 1979-80 season, i.e., that he woul d
not have returned season after season to work for Respondent.

The enpl oynent history of Ramrez follow ng Verde's refusal of rehire
al so evidences a stability wth respect to his prinary interi menpl oynent
whi ch suggests that he woul d have continued in Verde' s enpl oy season after
season but for Respondent’'s discrimnatory act.

Ramrez testified that he always worked at Hiubbard when there was
work; the evidence supports this testinony. Beyond that, Ramrez filled in
w th work fromother growers when Hibbard was not working. Even there his
enpl oynent history indicates sone stablity. He worked during portions of two
successi ve seasons for Mor ehead.

Thus, irrespective of the gross turnover figures urged by Respondent
to support its argunent for limting back pay to the season in which the
discrimnatory act occurred, the enpl oynent history of each discrimnatee
warrants the concl usion that he woul d have returned season after season to
work for Verde. Respondent's reliance upon the Board's "renarks" in Seabreeze
Berry Farns (1981) 7 ALRB No. 40 regarding the nature of agricul tural
enpl oynent is inapposite in the face of the specific enpl oynent pattern of
Vargas and Ramrez. Thus, Respondent's turnover argunent is unavailing wth
respect to limting the back pay period to the season i n whi ch each was

refused rehire.
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C Wiconditional Gfers of Rei nstatenent

Back pay liability arising out of a discrimnatory refusal to rehire
is custonmarily termnated by a unconditional offer of reinstatement to |ike or
simlar enpl oynent.l—e’/ Respondent argues that such offers were nade by Hector
Sai khon to each of the discrimnatees during Decenber 1980, thus limting

Respondent ' s back pay liability to the 1979-80 season. 4

Wet her such is the
case depends upon the resol ution of the conflicting testinony of Vargas and
Ramrez on the one hand and of Sai khon on the other; and if Sai khon be
credited, whether his statenents to either discrimnatee were |legally
sufficient to constitute an unconditional offer of reinstatenent.

An enpl oyer nay toll back pay liability arising fromthe
discrimnatory discharge of or discrimnatory failure to rehire an enpl oyee by
uncondi tional ly offering to reinstate that enpl oyee to his forner or |ike

15/

position.=— The offer of reinstatenent nust be specific and unequi vocal .

Inquiry regarding whether a discrimnatee is available or ready to work i s not

such an offer, nor is aninvitation to a discrimnatee to apply for V\Dl’k.1—6/

13.  Magai o- Tosdado, Inc. (1978) 4 AARB No. 36, ALODec. p. 3; Md-
Wst Hanger o. (1975) 221 NLRB 911, enf'd in pertinent part 550 F.2d 1101.

14, Saikhon is president of Verde Produce and runs the whol e
operation. He is also a farner.

15. Denver Fire Reporter and Protective Gonpany, Inc. (1957) 119
NLRB 1187, 1188.

16. WC MQaide, Inc. (1975 220 NLRB 593, 610; Rea Trucki ng
(., Inc. (1969) 176 NLRB 520, 526.
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(1) Saikhon's Testinony -- Gonversations wth Vargas 1980-81

Season

Sai khon testified he had two or three

conversations wth Vargas during the 1980-81 season. The first took place at
a point where one comes out of the ranch into the H ghline pavenent around the
17th of Decenber.gl The second was sonetine after Christnas at the coffee
shop by the water cool er.

Sai khon' s testinony with respect to the first 1980-81 conversati on
was as follows: he encountered Vargas going onto the H ghline pavenent,
stopped hi mand asked if he needed anythi ng. Vargas responded that he needed a

job. Sai khon responded: "Fi ne, nowwhy don't you go to the office instead of

driving around the fields like a policeman." "VW¢ sure have work because we
have a ot of lettuce, but . . . thisis not the place to | ook for work,
driving around the fields like a policenan . . . why don't you go to the

. . 18/
of fi ce?"=

Sai khon asked: "How cone you' re always | ooking for a job and I never
see you out inthe fields? . . . Have you had any problens wth ne or ny
conpany?" To which, according to Sai khon, Vargas responded, "No." Vargas
then stated he would go to the office and | eave his Social Security nunber and

cone to work. 19

A second conversation occurred around Decenber 26 or 27 at \erde's

| ettuce cooler at a coffee shop located 50 to 100 feet from

17. Saikhon later testified was around the 12th or 14th.
18. Tr. 11: 36-37.
19. Tr. 1l: 35-39.
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the Verde office. Saikhon testified that Vargas opened the conversation by
telling himthat he woul d get fat eating so nany doughnuts. He then asked
whet her there was work; Sai khon said yes. Vargas asked whet her there was
anyone at the office; Saikhon said yes. He saw Vargas wal k toward the of fice,

but did not see himgo inside. 2

1981- 82 Season

Sai khon testified he had three conversations wth
Vargas during the 1981-82 | ettuce season. The first occurred at the Verde
shop where the stitcher trucks are gassed. Vargas was | ooking for Pancho.
Sai khon tol d Vargas that Pancho was in one of the fields being harvested.
Vargas said he would go to talk to Pancho. He told Sai khon he had been sick
lately. Sai khon asked: "Are you guys working for hin?" Vargas responded:

"No, |I've been sick, but | got ny nane in the office. » 2l

There was, according to Sai khon, a second conversation w th Vargas
bet ween Decenber 12th and 20t h which occurred in a field where cutting was
taki ng place. Vargas asked where Pancho was. Sai khon asked why Vargas al ways
asked about Pancho. Vargas responded that he wanted to talk to him Sai khon
said he had the inpression Vargas was trying to harass hi mbecause he was
al ways asking for Pancho. In response to Sai khon's question, Vargas stated he
had deposited his Social Security nunber at the office. "So | [Sai khon] says,

‘Do you want to work? And he says, 'I don't know
20. Tr. I1: 41-43.
21. Tr. |1: 44-45
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yet, | want to talk to Pancho_'-@/

There was purportedly a third conversation between Saikhon and

Vargas right after New Years at the Texaco Station. Vargas was still |ooking
23/
for Pancho. =

(2) Goncl usions re Vargas

Assuming arguendo the conversations between Vargas and Sai khon
occurred as Sai khon testified, none was an unconditional offer of work. For
the nost part the conversations were not even invitations to apply for work.
Rei nstatenent of fers nust be unanbi guous. Sai khon's testinony regarding his
conversations wth Vargas do not nanifest a clear statement to Vargas that he
was being offered a job. Any uncertainty in this regard nust be resol ved
agai nst Respondent .

An uncondi tional offer of enploynent is an affirnative defense
against ongoing liability. Respondent had the burden of proving such an of fer
was nade to Vargas. It failed to do so. Thus, so far as Vargas' back pay is
concerned, Respondent’'s liability was not tolled by an unconditional offer of
reinstatenent during either the 1980-81 or 1981-82 seasons. It is therefore
unnecessary to resol ve the conflicts between the testinony of Sai khon
regarding al |l eged conversations wth Vargas and the testinony of Vargas
speci fical ly denying any contact or conversations wth Sai khon during either
the 1980-81 or 1981-82 seasons.

22. Tr. |1: 46.
23. Tr. |1, 47-48.
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(3) Saikhon Testinony -- Converstaions wth Ramrez 1980- 81

Season

Sai khon testified he had two conversations wth
Ramrez during this season. The first occurred at dark’s Service Sation in
Holtville between the 7th and 15th of Decenber.
"He [Ramirez] asked ne if | had a job, and | says -- |
| ooked at him and | turned around. | says, 'Yeah, you worked for
us before, .... You know where the office is at."'2—4/ He said
to Ramrez, "M wfe is there and the other payroll girl. Leave

your Social Security and your -- your nare. w25 After getting gas,

Sai khon proceeded to his office. Ramrez followed in a separate vehicle.
Wien they arrived at the office, Sai khon observed Ramrez
headed toward the nain payrol| office. "I seen himgoing in to our nain

office where all the workers are, the nen are. n 26/ Sai khon di d

not know whet her Ramirez ever provided the office wth his nanme and Soci al
Security nunber. However, he was sure that Ramrez did not go into the sales
office at that time. This apparent conflict in Saikhon's wtnesses testinony
I s unexpl ai ned. Wen pressed by his own counsel, Saikhon said the above

: : 27/
conversation coul d have occurred during sone ot her season.=—

Sai khon testified to a second conversation with Ramrez around

Chri st mas 1980.

24. Tr. |1: 20.
25 Tr. Il: 21
26. Tr. Il: 21.
27. Tr. Il 24
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Q [ Dawson] (kay. Wo spoke first?

A [Saikhon] | -- then | said, "Vé¢ll, what do you want," you know
and he says, "I'mlooking for work." | says, "l'msure you cane a

week or ten days ago." | says, "DOd you put your nane in for —
and Social Security nunber and everythi ng?" . :

Wiat di d he say?

A H says -- he says, "W, |'d rather have you tell ne | got a
job because | don't think Fidel |ikes ne too nuch."

Q kay. Wat did you say to that?

A | said, "That's immaterial, whether FHdel |ikes you or not." |
says, "l run the conpany;" | says, "You got a job all the tine."
| says, "Go over there and put your nane and go to work." | says,
"you know where the fields are.” | says, "You re al ways around
t hem enough.

* * *

Q O d you say anthing el se in the conversation?

A | said, "Go towork inthe norning." | talked to himin
Spani sh, and | says, "No problem”

Q Ckay. And what happened next ?

* * *

ADM N STRATI VE LAWGFFICER LePROHN Od M. Ramrez say
anyt hi ng el se?

THE WTNESS. He says, "Good." He says, "I'Il go and put rr?/ nane
and Social Security nunber, and I'll see you out in the field
tonorrow" | says, "Hne."

(Tr. 11, pp. 27-28.)

Respondent of fered no evi dence that Sai khon communi cated at any tine
during the 1980-81 season with the office to advise themthat Ramrez was to
be hired. Nor is there evidence that Ramrez took any steps to verify

Sai khon's statenents. Nor did Ramrez act
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upon Sai khon's direction to "G to work in the norning. » 28

Absent any evi dence from Respondent that Sai khon instructed persons
working in the payroll office to put Ramrez to work if he deposited his SSA
nunber in the office, it can be argued his offer was not unconditional. n
the other hand it can be argued, the direction to Ramrez to advise the office
of his SSA nunber and go to work was an admni strative requirenent,

mnisterial in nature, and not a precondition of hire unique to Ranirez.@/

Thus, the offer was unconditional. The latter position is nore persuasive.
Therefore, it becones necessary to resol ve the conflict between the testinony
of Sai khon and Ramirez and to determne whet her Sai khon's testinony regardi ng
his interaction wth Ramrez is to be credited in the face of Ramrez's deni al
that he had any contact or conversations wth Sai khon during the 1980-81 or
1981- 82 seasons.

Saikhon's Cedibility

Sai khon did not testify during the trial on the
nerits. Hs denmeanor while testifying in the instant proceeding on this
question of reinstatenent offers did little to inspire confidence in the
truthful ness of his testinony. Wen questioned regardi ng his conversations
wth Vargas or Ramrez, he was agressive and argunentative. He conveyed a

scorn for the proceedi ngs which is epitomzed by his statenent while on stand:

"It's a bunch of bull shit."@/ Wil e a witness' arrogance and verbal i zed
cont enpt

28. Tr. 1l: 27.

29. . Mdwest Hanger . (1975) 221 NLRB 911.

30. Tr. I, 54
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for the process in which he is a wtness nmay not always warrant his bei ng
di scredted, Sai khon's deneanor together wth inconsistencies in his testinony
and the detail wth which he recall ed conversations with both Ramrez and
Vasquez after a substantial |apse of tine coupled wth his inadequate
expl anation for the need of a notation indentifying Vargas as the short one
and Ramrez as the tall one, |eads ne to conclude his testinony regardi ng
offers of enpl oynent to Vargas and Ramirez is not credibl e.3—ﬂ Wien Sai khon
took the stand, he brought a piece of paper, subsequently admtted as GC No.
3 whi ch characterized Vargas as "short one" and Ranmirez as "tall one." He was
unabl e satisfactorily to explain why the notiations appeared on the paper, or
why he brought it to the wtness stand. The quality of Sai khon's testinony
regarding reinstatenent offers stands in sharp contrast to his straightforward
and unargunent ati ve responses when cross-exan ned regardi ng whet her \erde
contenpl ated 1983 | ettuce operations. The latter testinony, | find to be
credi bl e.

For the foregoi ng reasons Sai khon's testinony regardi ng
conversations wth Ramrez during the 1980-81 season is not credited.

Thus, Ramirez recei ved no uncondi tional offer of

31 An additional factor suggesting that Sai khon's testinony
regarding offers of reinstatenment should not be credited is his testinony that
during the 1980-81 and 1981-82 seasons he tal ked at one tine or another wth
all his workers -- approxinately 100 each season. It is likely he did so;
this degree of interaction wth his workers nakes it nore unlikely that he
woul d renenber in detail conversations wth either Vargas or Ramrez.
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rei nstatenent during the 1980-81 season.

1981- 82 Season

Sai khon testified to two conversations wth Ramrez during the 1981-
82 season. The first occurred at Aark's Service Sation prior to the

commencenent of the season, about Decenber 4th. 33

Ramrez asked when work was
going to start, Saikhon said he would know in a coupl e of days. There

fol | oned sone conversation regarding who was to be head nan. Sai khon asked
Ramrez whet her he was going to work that year, Ramrez responded, "Yeah."

Sai khon stated: "VeéIl, you know where the officeis . . . . Mke
sure you go in and sign up right away because | mght buy a patch of |ettuce
right anay and we're going to start earlier naybe. e

Sai khon' s second conversation wth Ramrez is said to have occurred
around the 27th or 28th of Decenber 1981. Sai khon testified he al nost bunped
into Ramrez wal king out of the office.

| was trying to get back to the field .... 'Don't tell ne you're

[Ramrez] out |ooking for a job again,

32. As contrasted wth Sai khon, Ramrez was
strai ghtforward though understandably vage wth respect to questions regardi ng
his interimenpl oynent. He inpressed ne as one who was naki ng a seri ous
effort to respond accurately to all questions put to him He denied any
contact wth Sai khon during the 1980-81 or 1981-82 | ettuce seasons. This
testinony is credited.

33. n cross-examnation, Saikhon testified all his 1981-82
conversations wth Ramrez occurred at his office and placed wth first
"sonetine in Decenber." Wien asked whet her he had a conversation wth Ramrez
at Qark's Service Sation during the 1981-82 season, Sai khon responded: "I
don't thank so, no. | can't renenber right now" (Tr. II:.77.)

34. Tr. Il: 30.
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You' ve been offered it." He [Ramrez] says, 'Yeah," he says, 'l was -- |
didn't know you peopl e were cutting that heavy; | hear you re going real
heavy.' | says, 'Yeah, we're even working on Sundays.” . . . 'There's plenty
of work .... | got togo; I'll see you Iater.'"3—5/

For the reasons enunerated above, Saikhon's testinony is not
credited. In sum | conclude that Respondent has failed to present credible
evi dence that Sai khon nade Ramirez an unconditional offer of reinstatenent.
Therefore, Respondent's back pay liability was not tolled during the 1980-81
or 1981-82 | ettuce harvest season wth respect to Ramrez.

D Termnation of Lettuce (perations

Sai khon testified in a straightforward and credi bl e nanner regardi ng
the cessation of California | ettuce operations by Verde Produce wth the end
of the 1981-82 season.

Verde planted no lettuce in Galifornia during the 1982-83 season. It
pl aced only carrots, onions and cantal oupes. There were no plans for Verde to
have a 1982-83 | ettuce operati on.

Verde does not own equi pnent used for |ettuce harvesting. It |eased
such equi pnent during the 1981-82 season; the | eases had expired as of the
date of hearing. Verde was not involved in any way with the grow ng or
shi pping of lettuce during the 1982-83 season.

Sai khon is not a principle in any corporation engaging in

agricultural operations in California.

35 Tr. Il: 33.
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The evi dence adduced at the hearing supports the concl usi on that
Respondent ' s back pay liability termnated wth the end of the 1981-82 |ettuce
har vest season.

E Mtion to Reopen Hearing

Fol lowi ng the close of the hearing, General (ounsel noved, pursuant
to 8 Gal. Admin. (ode section 20240, to reopen the hearing on the ground of
new y di scovered evidence. The Mtion and acconpanyi ng affidavits was
originally filed January 25, 1983. Thereafter, General Qounsel requested that
its Mbtion be held in abeyance until April 15, 1983.

Onh May 13, 1983, General (ounsel filed a new Mbtion to Reopen Heari ng
to which Respondent filed a response in opposition on My 26, 1983. The
Mtion was referred to the ALJ on May 20, 1983.

General ounsel's Mtion rests upon a Declaration Under Penal ty of
Perjury of Rta Gnzales to the effect that she worked for Verde Produce in a
| ettuce crewin Posten, Arizona for approxinatley one nonth; that she was
waiting to begin work for Verde in nelons; that she was paid wth a Verde
Produce check; and that she saw Sai khon in the Arizona fields. The Mtion was
al so acconpani ed by a Declaration by ALRB F el d Examner Mke Castro which
states that he went to Arizona but saw no harvesting done by Verde Produce,
nor did he see | ettuce boxes bearing the Verde Produce |abel (Qo). The
bal ance of his declaration consists of hearsay statenents regardi ng
information purportedly obtained fromR ta Gonzal es. Hwever, the Gnzal es
Decl aration does not contain the sane information. Treating the Decl arations

as an offer of proof, they do not present facts which controvert Sai khon's
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testinony at the hearing nor his Declaration filed in opposition to the
Mot i on.

In opposition to the Mtion, Respondent filed a Declaration of
Sai khon which reinforces his testinony at trial regarding Verde' s 1983
operations and explains his presence in Arizona as well as the use of \erde
paychecks to pay enpl oyees of Geat Véstern Sal es.

In summary: the newy discovered "evidence" offered by General
Qounsel does not provide any reason for reopening the hearing.

The Mbtion is denied. 3o/

F. Gonditional Reinstatenent as a Renedy

General Gounsel urges that if Respondent is not currently engaged
in lettuce operations, "a conditional reinstatenent offer" is approrpriate,
i.e., that if and when Respondent resunes |ettuce operations, discrinmnatees
must be offered immediate reinstatement to their forner or substantially
equi val ent postiions.

General Gounsel notes that the NLRB has used such a renedy in
situations in which an enpl oyer has ceased operations. However, in the cases
cited by the General Gounsel, the Board itself nodified the renedy previously
recormended by the Trial Examner (ALJ) to incorporate such a renedy into its

37

final order. Here, General (ounsel seeks to have an ALJ nodify a renedi al

and fina order of

- 36. The foregoing ruling assunes arguendo the | egal _
appropriateness of the Mtion, i.e., that the newy di scovered evi dence was
in existence at the tine of trial, a fact not self-evident.

37. Beech Branch Qoal Co. (1982) 260 NLRB No. 122; Sout hl and
Manuf act uring Gorp. (1966) 157 NLRB 1156.
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the Board. General (ounsel has pointed to no authority permtting such
nodi fication. Wiile the nodification suggested by General Gounsel seens
appropriate, it is the Board rather than the ALJ who nust effect it.

G General ounsel's Mition for Attorney' s Fees

(n Decenber 30, 1982, General Qounsel filed a Motion for Attorney' s Pees.

The stated basis for the Mdtion was as fol |l ows:

[ R espondent’ s conduct has been repeatedly and egregi ously

uncooper ative, so as to denonstrate a blatant indifference to the

Agricul tural Labor Relations Board s (ALRB) process, and resulting in

a needl ess expenditure of resources.

The Board's Order in the underlying case does not provide for such a

renedy. As noted above in discussing General (ounsel's request for a
conditional reinstatenent order, the purpose of the instant proceeding is to
ascertain the anount of back pay due persons found by the Board to have been
discrimnatorily denied reinstatenent. it is not the function of the ALJ in a
back pay proceeding to prescribe additional renedies. This concl usion seens
particulary appropriate in the instant case when, because of General Counsel's
failure to except toaruling of the ALJ striking an allegation in the
conpl aint the Board declined to discuss the issue of attorney's fees, stating:

During the hearing, the ALO granted Respondent’'s notion to strike the

portion of the conplaint which alleged that Respondent refused to

cooperate wth the Board during the investigation of the charges

(General Counsel sought attorney's fees under this allegation.)

Because the General Gounsel has not excepted to the ALOs granting of

the notion to strike, we wll not discuss or decide the attorne%/'s
fees issue in this case. (Merde Produce Gonpany, supra, p. 2, fn. 1)

As the Board instructs in its Suppl enental Decision and Revi sed Q der
in George Arakelian Farns, Inc., supra, 8 ALRB No. 32,
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unfair | abor practice proceedings are bifurcated proceedings. Liability and
the appropriate renedies for violations of the Act are established by the
Board as a result of a hearing on the nerits; it is the function of the
i nstant proceeding to determne the period for which back pay shoul d run.
General ounsel's Mtion for Attorney's Fees is denied.
RECOMENDED BACK PAY (RDER

For all the reasons set forth above, the follow ng back pay is due

Vargas and Ramrez.
Euf emio Vargas 1979-80  $3,122. 10

1980- 81 961. 71
1981- 82 3,087. 21
$7,170. 93

A berto Ramrez 1979-80  $6, 332. 41
1980- 81 1, 007. 44

1981- 82 2, 003. 82
$9, 343. 67

Interest shall be added to back pay due; interest to be calculated in

the manner prescribed in the Board' s order in 7 ALRB No. 27. 38/

/
/
/

38. General Qounsel filed a Mition to Mdify Interst Rate pursuant
to the Board's opinionin Lu-Ete Farns (1982) 8 ALRB No. 15. As wth General
Gounsel 's noti ons di scussed above, | have no authority to nodify final Board
orders. The Board in Lu-Ete established a newinterest rate; it did so as
part of the renedy fashioned in that case by nodifying the ALJ's recommended
order and applied application of the newrate prospectively. The situation
was the sane in L.E Cooke (1982) 8 ALRB No. 56. \¥re the situation here one
of choosing a renedy having found a statutory violation, the Lu-Bte formil a
as gpp! i gd in Cooke woul d be appropriate; it is not, General Gounsel's notion
i s deni ed.
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As reinbursenent for union dues paid the UFW Eufemo Vargas shall receive

$40.00. As reinbursenent for union dues paid the UFW A berto Ranmirez shal |

recei ve $114. 31.

DATED:  August 29, 1983.
RCBERT LEPRCHN

Admini strative Law Judge
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