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DEQ S AN AND GROER QUASH NG NOT CE GF HEAR NG

This is a proceedi ng under section 1160. 511 of the Agricultural Labor

Rel ations Act (ALRA or Act), follow ng charges filed by Lhited Mintners, Inc.
(W or Qharging Party), alleging that the Uhited FarmVWrkers of Anmerica, AFL-
A O (WWor Whion) violated section 1154(d) (4) by engaging in "verbal
statenents, threats and picketing" wth an object of forcing or requiring W
to assign work to enpl oyees of Napa Valley M neyards, Inc. (NW), nenbers of
the UFW rather than to unorgani zed enpl oyees of David Abreu M neyard
Managenent Conpany (Abreu), Wght M neyard

_yAII section references herein, unless otherw se noted, are to the
Gl i fornia Labor Code.



Managenent, Inc. (Wght) and K S Gairns Gonpany (Gairns).
A hearing was held on seventeen days between May 3 and
June 7, 1983 before Investigative Hearing Exam ner (IHE) Janes
Wl pman. Al parties except David Abreu? appeared at the
heari ng and were afforded full opportunity to be heard, to
exam ne and cross-exam ne w tnesses and to adduce evi dence
bearing on the issues.gl W, Wght and Cairns filed notions to
quash notice of the hearing and supporting briefs and the UFW
filed a brief. Response briefs were filed by UV and the UFW
Pursuant to the provisions of section 1146, the
Agricultural Labor Relations Board (ALRB or Board) has del egated its authority
inthis matter to a three-nenber panel.
The Board has reviewed the rulings of the | HE nmade at the hearing
and finds themfree fromprejudicial error. The rulings are hereby
affi rmad.ﬂ/ The Board has considered the briefs and the entire record in this

case and hereby nakes the

2 Abreu, owner of David Abreu M neyard Managenent Conpany,

to whose enpl oyees sone of the work at issue was assigned, unsuccessfully
sought to avoid service of process. After a court hearing enforcing the ULFWs
aubpoena duces tecum a special hearing was convened to produce the subpoenaed
ocunent s.

g’/The | HE decided to bifurcate the hearing due to doubts about the
applicability of the 1160.5 procedure to the instant dispute. Therefore the
only issue before us at this juncture i s whether or not reasonabl e cause
exists to believe that a violation of section 1154(d)(4) occurred.

il/V\‘Jé reiterate our hol ding, nmade pursuant to interi mappeal
of the IHEs ruling granting notions to revoke subpoenas duces tecum of
several ALRB officials, that the Board's jurisdiction to conduct an
i nvestigative hearing under section 1160.5 is established by the filing of a
charge alleging a violation of section 1154(d)(4), and a determnation of
"nerit" or "good cause'

(fn. 4 cont. on p. 3]
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fol l ow ng findi ngs:
The Parties

W is an enployer within the neaning of
section 1154(d) (4) el and the UFWis a | abor organi zati on.
The DO spute

A The Facts

The instant dispute invol ves vineyard nanagenent work perforned on
three Napa Vall ey vineyards on |land owned or |eased by W, presently called
Heubl ei n Wnes. W al so owns and operates the Ingl enook Wnery, where nost of
the picketing occurred, and it distributes w nes which are presently the
subj ect of a UFWboycott. The work in dispute has been perforned since 1970
by or for subsidiaries of Heublein, Inc. (Heublein), which acquired 82%of W
in 1969 and the renai ning 18%in 1976. The vineyard workers were organi zed by
the URW whi ch has had col | ective bargai ni ng agreenents covering them si nce
1971. The first UFWcontract was signed wth M nifera Devel opnent Gorporation

(MO,
(fn. 4 cont.)

by the Regional Drector is not a jurisdictional prerequisite to the hol di ng
of a hearing under section 1160.5. Qur decision to quash notice of the
hearing renders noot the issue of the UFWs appeal of the IHE s decision to
limt the scope of the hearing to the | oss of work at the three vineyards
listed in the notice of hearing.

_ §/_Because section 1154(d)(4) protects "any enpl oyer," see infra, footnote 7,
it is not necessary for us to determne whether or not W is an

"agricultural " enpl oyer or the enpl oyer of the vineyard workers whose work is
in dispute. Mreover, the National Labor Rel ations Board (NLRB or nati onal
board) has interpreted the term"any enpl oyer” to cover not only enpl oyers
whose work is in dispute, but any enpl oyer agai nst whoma uni on engages in
unl awful strike activity. (See International Longshorenen' s Associ ation,
Local 1911 (Cargo Handlers, Inc.) (1978) 236 N.RB 1439 [98 LRRM 1593].)
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a subsidiary of Heubl ein, organi zed and run by Andrew Beckstoffer, Heublein's
Drector of Acquisition, who is now the principal officer and sharehol der in
NW. VDC was devoted exclusively to the farmng of vineyards either owed or
| eased by Heubl ein or under contract to supply grapes to Heublein's w neries.
In 1973 a separate corporation was forned to assune VOC s vi neyard nanagenent
functions. The new corporation, eventually called nifera Vineyards (W),
was financed by a | oan fromHeubl ein, secured by a pl edge of Beckstoffer's
stock. Heublein al so owned 15%of the stock and hel d one position on the
Board of Drectors. NW was created as a subsidiary of the new corporation
whi ch was assigned VOC s col | ective bargai ning agreement wth the UFW After a
representation el ection in 1975, the UFPWwas certified in 1977 as the

excl usi ve bargaining representative of "all the agricultural enpl oyees of
[NWW] in Napa and Sonoma counties." (See Napa Valley Mneyard . (1977) 3
ALRB No. 22.) A the end of that year the financial relationship between W

and Heubl ei n changed. Heubl ei n ceased to own stock and rel i nqui shed its pl ace
on the-Board. Beckstoffer's open-ended obligation to provi de vi neyard
nanagenent so | ong as Heubl ein's grape supply contracts renai ned i n force was
repl aced by a five-year contract between W and NW, to expire at the end of
the 1982 harvest. Wen the contract wth NW expired, W proceeded to
contract wth Abreu, Gairns and Wght, respectively, for the work on the three
vineyards fornerly covered by the contract wth NW. The workers of the new
vi neyard nanagenent conpani es were not uni oni zed, and the UFW upon | earni ng

of the new arrangenent,
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began picketing at W s Ingl enook Wnery, site of the showcase | ngl enook
Mineyard previously nmanaged by NW. Later in the season, UWFPWPresident Cesar
Chavez announced a consuner boycott agai nst W and UFWpi cket s appeared at
W s corporate headquarters in San Francisco. During the spring,
denonstrations and narches al so occurred at the Ingl enook Wnery and near by
towns. Many of the picketers were laid-off NWworkers who had worked on the
three W vineyards previously nanaged by NW. Picketers at the Ingl enook
Whnery distributed to visitors leaflets stating that W "refused to negoti ate"
wth the UFWand "refused to rehire 60 farmworkers" who had | ost their jobs
because of the new managenent contracts. They chanted and shouted "Boycott"
and carried UFWfl ags and pi cket signs reading "V¢ Vnt a Gontract,” "Farm
Wrkers Sruggle, " and "Uhited Mntners Unfair.” The protests were peaceful,
and there is no evidence on this record of violence or threats of viol ence.

Lhion contacts wth W officials bore essentially the sane nessage
as the picketing and denonstrations directed at the public. The Unhion sought
toregain the work for its nenbers by convincing W to bargain with the UFW
first as a successor to NW, later as a joint enpl oyer with NW. Wen UFW
officials net wth UW/s attorney during injunction proceedings in late
February brought by W in the Napa Superior Gourt, union officials focused on
the need to get NW s displ aced enpl oyees back to work.

B. The (Charges

O February 28, 1983, W filed an unfair |abor practice
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charge against the UFWall eging that the Uhion had viol ated section 1154(d) (4)
by picketing W with an object of forcing it to reassign vineyard nanagenent
work to NW, whose enpl oyees are represented by the UFW rather than to Abreu,
Gairns or Wght, whose enpl oyees are unrepresented. O March 28, 1983, W
filed a request to wthdraw the charge. The Regional Drector of the Salinas
Regi on deni ed the request and, on April 15, 1983, issued a Notice of Hearing
pursuant to section 1160.5.

Fromthe tine it requested wthdrawal of the charges, W has
naintained that this dispute did not constitute a jurisdictional dispute to
whi ch section 1154(d)(4) was applicable. Gairns and Wght have echoed W s
argunents and have filed a joint notion to quash notice of hearing under
section 1160.5. NW has taken no position on the issue. The URW alt hough
nai ntai ning throughout the hearing that it had not viol ated section 1154(d)(4)
because it was seeking to preserve its nenbers' work, "conceded" in its brief
ajurisdictional object to the picketing and invited the Board to make an
award of the disputed work. o

Sgnificantly, then, the Charging Party and the Charged Party have
bot h reversed thensel ves and are now mai ntai ni ng positions which are the
exact reverse of those typically taken by unions and enpl oyers i n anal ogous

proceedi ngs under the

o/ . . .

= V¢ do not consider oursel ves bound by concessions of a party ai ned at
achieving a particul ar tactical advantage rather than determning whether in
fact the | aw has been violated. (See Laborers' Ostrict Gouncil, Local 910
(Brockway QG ass (.) (1976) 226 NLRB 142, 143 [93 LRRM 1239].)
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National Labor Rel ations Act (NLRA).

Q her charges are pendi ng the outconme of the instant proceedi ng:
the UFWhas filed refusal to bargain charges agai nst W, and W has filed
charges al l eging the UFWhas been engaged in recognitional and secondary
picketing in violation of section 1154(b)(2). The Regional Drector has been
hol di ng those charges i n abeyance pendi hg the Board' s Deci sion herein.

C The Law

This is the first section 1154(d)(4)z/ case to cone before this
Board. Wen a violation of section 1154(d)(4) is alleged, section 1160. 5,
anal og of section 10(k) of the NLRA provides for a special procedure to
encourage the voluntary resol ution of the dispute by the parties. The

Regional Director issues a notice that the charge has been filed. The parties

" section 1154. (d) (4) provi des:

It shall be an unfair |abor practice for a | abor organi zation or its
agents to ... do either of the followng: (i) to engage in, or to

I nduce or encourage any individual enpl oyed by any person to engage
in, astrike or refusal in the course of his enpl oynent to use,

nmanuf act ure, process, transport, or otherw se handle or work on any
goods, articles, materials, or commodities, or to performany
services; or (ii) to threaten, coerce, or restrain any person: where
ineither case (1) or (ii) an object thereof is ... forcing or

requi ring any enpl oyer to assign particular work to enpl oyees in .a
particular |abor organization or I1n a particular trade, craft, or
class, unless such an enployer is failing to conformto an order or
certification of the Board determning the bargai ni ng representative
for enpl oyees performng such work.

The wordi ng of the anal ogous NLRA provision, section 8(b)(4)(D, is identical
but for the superfluous phrase "rather than to enpl oyees in anot her |abor
organization or in another trade, craft or class ..." which was sinply del eted
by the drafters of the ALRA
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to the dispute then have ten days in which to submt evidence that the dispute
has been resol ved or agreenent has been reached as to a nethod for its
resol ution. Absent such evidence, the Board wll "hear and determne the
dispute.” If the Board finds reasonabl e cause to believe section 1154(d) U.
has been violated, it wll determne the nerits of the dispute and nake an
award of the disputed work to one of the conpeting enpl oyee groups. |f not,
the Board quashes notice of the heari ng.§/ If the parties fail to conply wth
the Board's award of the work, a conplaint issues and the case is brought to
hearing as an unfair |abor practice, subject to the standard cease and desi st
and affirnati ve renedi es, enforceabl e under section 1160. 8.

A though the | anguage of sections |154(d)(4) and 1160.5 tracks
al nost exactly the NLRA provisions, jurisdictional disputes arise far nore
frequently under the national act, where a nunber of unions often represent
separate units of a single enployer's work force. The classic jurisdictional
dispute, in which a neutral enpl oyer seeks resol ution of the contest between
two rival unions for assignnent of particul ar work, g Is not likely to occur
under the ALRA because of the statutory mandate that all agricul tural
enpl oyees of an agricultural enpl oyer be included in a single bargaining unit.
(See section 1156.2.) However,

§/The charges are dismssed if the parties adjust the dispute
or conply wth the Board decision determning the nerits of the dispute.

g See NLRB v. Radi 0 and Tel evi si on Broadcast Engi neers' Uhion,
Local 1212 (Col unbi a Broadcasting Systenm) (1961) 364 U S 573, 81 S Q. 330
[47 LRRM 2332], hereinafter CBS
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a potential 1154(d)(4) claammnay arise in certain situations, such as where an
agricul tural enpl oyer enpl oys both agricultural and nonagricul tural enpl oyees
or where the enpl oyer of a particular bargaining unit contracts wth anot her
enpl oyer, becones part of a joint enterprise wth another enpl oyer, or is
repl aced by an alter ego or successor wth a |arger pre-existing work force.
In such a situation, we | ook to NLRA precedent for gui dance, while renaini ng
mndful that the greater protections afforded enpl oyee i nfornati onal picketing
and secondary activity under the ALRA@/ nust be taken into account in
determning the scope of the section 1154(d)(4) prohibition.

The applicability of NLRA section 8(b)(4)(D to specific disputes
has itself been the subject of dispute, inspiring a plethora of dissents and

concurrences by nenbers of the national
[ITEEEErrrrrrrd

@/Unlike the NLRA the ALRA in the proviso to

section 1154(b)(4), explicitly protects infornmati onal picketing "for the
purpose of truthful |y advising the public, including consuners, that a product
or Ingredients thereof are produced by an agricultural enpl oyer wth whoma

| abor organi zation has a prinary dispute and are distributed by anot her

enpl oyer, as long as such [picketing] does not have an effect of inducing any
i ndi vi dual enpl oyed by any person other than the prinary enpl oyer in the
course of his enploynment to refuse to pick-up, deliver, or transport any
goods, or not to performany services at the establishnent of the enpl oyer
engaged in such distribution, and as |ong as such [pi cketing] does not have
the effect of requesting the public to cease patronizing such other enployer."
Furthernore the ALRA unlike the NLRA permts secondary boycotts, providin
that "publicity other than picketing, but including peaceful distribution o
literature, which has the effect of reguesti ng the public to cease patronizing
such ot her enpl oyer, shall be permtted only if the |abor organization has not
lost an election for the prinary enpl oyer's enpl oyees w thin the precedi ng
twel ve-nonth period, and no other |abor organization is currently certified as
the representative of the prinmary enpl oyer’s enpl oyees." (Section 1l154(d).)

10 AARB Nb. 34 9.



board. (See, e.g., Hghway Truck Drivers and Hel pers, Local 107 (Saf enay
Sores) (1961) 13-4 NLRB 1320 [49 LRRM 1343], Menber Fanni ng concurring,
Menbers Rogers and Leedomdi ssenting; Hectrical Wrkers, | BEW(Bendix) (1962)
138 NLRB 689 [51 LRRM 1490] Menber Fanni ng di ssenting; Teansters, Local 331
(Bulletin G. ) (1962) 139 NLRB 1391 [51 LRRM 1490], Menbers Rogers and Leedom

dissenting; International Longshorenen's Association, Local 19, (Mrine Assoc.

of Chicago (1965) 151 NLRB 89 [58 LRRMVI 1354] Menber Fanni ng di ssenti ng;

International Longshorenen's Association, Geat Lakes D strict, Local 2000,
(Lawence BFie . ) (1966) 158 NLRB 1687 [62 LRRM 1239], Menber Fanni ng

dissenting; International Longshorenen's and Vérehousenen's Uhi on Local 8
(Waterways Termnals G.) (1970) 185 NLRB 186 [ 75 LRRM 1042], Menbers M1l er
and MQul | och di ssenting.)

However, nore recently, the national board settled
on a narrower reading of section 8(b)(4)(D. In National Maritine Ui on of
Arerica, AFL-Q O (Puerto R co Marine Managenent, Inc.) (1977) 227 NLRB 1081
[95 LRRM 1291] (hereinafter NWJ) the NLRB, in a unani nhous deci sion, quashed

noti ce of a 10 (k) hearing where the union was protesting the decision of a
publ i c shipping authority to allot vessel managenent functions to one firm
over another firmwhich had previously perfornmed the work. Picketing by the
uni on whi ch had represented the enpl oyees against the firmthat |ost the
contract was hel d not subject to prohibition under section 8(b)(4)(D

prinarily because it was viewed as an

[HETTEEEErrrrd
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effort to preserve the jobs of its nenbers.gj The Board al so di stingui shed
the dispute fromthe classic jurisdictional dispute described by the US
Suprene Gourt in the semnal GBS case, where the board nust "quiet a quarrel
between two groups, which ... is of so little interest to the enpl oyer that he
seens perfectly wlling to assign work to either if the other wll just |et
himal one." (GBS supra, at 579.)

The instant case, |like NWJ, arose froma corporate decision to
al l ot managenent functions to one nmanagenent firmover anot her.1—2/ The WFW
picketed wth the object of preserving for its nenbers work previously
perforned by themunder NW s | ong-standi ng nanagenent arrangenent wth W and
ot her Heubl ein subsidiaries. The decision which resulted in |oss of the ULFW
nenbers' work was initiated by W/, who shows no desire to have the dispute
resol ved by section 1160.5 Board award.

As the Qourt noted in Pennelo v. Local 59 Sheet Metal VWrkers (D.C
Del . 1961) 195 F. Supp. 458 [48 LRRM 2495] in "a pai nstaki ng anal ysi s" approved

by the national board in Saf enay

EJThe national board cited its 1970 deci sion, reversed on appeal to the
Nnth Qrcuit, in International Longshorenen's and Vérehousenen' s Lhi on, Local

8(Wterway Termnals (.),supra, 158 NLRB 186, rev. in 467 F.2d 1011 (9th Qr.
1972).

1—2/V\9é do not reach the question of W s notivation for the

change in vineyard nanagenent or whether W was under an obligation to notify
the UFWor bargai n over that change. Neither do we consider whether the UFW
engaged i n_unl awful secondary activi \t/\K or recognitional picketing, as W has
charged. Those prohibitions "serve whol |y separate and distinct functions"
fromsections 1160.5 and 1154( d?( 4), and picketi nP whi ch does not viol ate
section 1154(d)(4) nmay very well violate section [154(d)(2). (See Lhited
Associ ation of Journeynen and Apprentices of the P unbing and Pipefitting

Igggjs,t ;y, Local 5 (Arthur Venneri) (1962) 137 NLRB 828, 831-832 "[50 LRRV
1 :
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Sores, supra, 134 NLRB 1320, the 10(k) procedure "is not neani ngful unless

desi gned to cone to the enpl oyer's rescue only when he i s caught between
conpeting forces and is 'between the devil and the deep blue.'" (48 LRRV at
2501.) Qherw se, even should the Board award the work to the picketing
union, the dispute wth the enpl oyer and the di sruption of comrmerce wll
continue unabated and nothing wll be settled. Such aresult is even nore
likely in the instant case, where the Charging Party has attenpted to wthdraw
the charge and contests the Board's very jurisdiction to proceed to hearing.

Accordingly, we conclude that the dispute in this case is not
subj ect to resol ution under sections 1l 54(d)(4) and 1160.5 and we hereby quash
the notice of hearing.

ROER

It is hereby ordered that the notice of hearing issued in this case
be, and it hereby is, quashed.
Cated: July 27, 1984

JON P. MCARTHY, Acting (hai rnan

JORE CARR LLQ  Menber

PATR CK W HENNLNG  Menber
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CASE SUMVARY

WN TED MNINERS, INC, a 10 ALRB No. 34
Wiol | y Oaned Subsi di ary of Case No. 83-Q.-3-SAL
HEBLE N | NC

Boar d Deci si on

Lhited Mntners, Inc. (W) filed a charge agai nst the Uhited FarmVrkers of
Anerica, AFL-A O (UFWor Lhion) alleging the Union had viol ated section
1154(d) (4) of the Agricultural Labor Relations Act (ALRA) by picketing to
force W to assign vineyard nmanagenent work to UFWnenbers enpl oyed by Napa
Vall ey Mneyards (NW). W later sought to wthdraw the jurisdictional

pi cketing charge and filed other charges all eging recognitional and secondary
picketing. The Regional Drector denied the request to wthdraw and a hearing
was hel d pursuant to ALRA section 1160.5. The Investigative Heari ng Exam ner
(IHE) bifurcated the hearing to isolate the issue of whether section

1154(d) (4) alopl [ ed to the subj ect disputes and i ssued a report to the Board on
that issue al one, |eaving evidence on factors relati ng_ to an actual award of
the work to future proceedings. The Board found the dispute not subject to
resol ution under sections 1160.5 and 1154( d)§_4) and quashed notice of the
hearing. The Board based its decision on a finding that the object of the
UFW's picketing was the preservation for its nenbers of work previously
perforned by them under NW s | ong-standi ng nanagenent agreenent wth W and
ot her Heubl ein subsidiaries. The Board al so concluded that the Chargi ng
Party's attenpt to wthdraw the charge and its contest of Board jurisdiction
indicate that the instant dispute is not the sort of dispute which was
intended to be resol ved by sections 1154(d)(4) and 1160. 5.

* * %
This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * %
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