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Followng a Petition for Certification filed by the Lhited Farm
Wrkers of Anerica, AH.--AQ O (UFWor Petitioner) on February 22, 1983, a
representati on el ecti on was conduct ed anong the agricul tural enpl oyees of
Msalia Qtrus Packers (MP or Enployer). The official Tally of Ballots
showed the followng results:

WV . o 41
No thion. . . . . . . . . .. ... .. 39
Uresol ved Chal lenged Ballots. . . . . . 5
Total. . . . . . . ..o 85

Because the five chall enged bal |l ots were sufficient to determne
the outcone of the election, the Del ano Regional O rector conducted an
investigation of each ballot. In his Report on Challenged Ball ots, issued
on Aoril 5, 1983, he recommended that all five challenges be overrul ed and
bal [ ots counted. The Enployer tinely filed exceptions to three of the

Regional. Drector's reconmendations, and the Agricultural Labor Rel ations



Board (ALRB or Board) determined that the exceptions rai sed naterial
questions of fact about the voters' eligibility. By Qder of the Board,
the remai ning two bal | ots were counted pursuant to the Regi onal
Drector's reconmendati on and the three contested bal lots were set for
hearing. The Frst Arended Tally i ssued on June 3, 1983 show ng the

followng results:

W . 41
Nothion. . . . . ... . ... .... 41
Uresolved Chal lenged Ballots. . . . . . _3
Total. . . . . . ... 85

The Enpl oyer had also tinely filed post-el ection
obj ections, of which the followng were set for hearing, consolidated
wth the three chal enges:y

(1) Wether or not the msprinting of the official ballots

caused such confusi on anong the voters that they were unabl e
to properly indicate their choice on the ballots and whet her
the msprinting tended to affect the outcone of the el ection.

(2) Wether anirregularly narked bal l ot in which the voter
pl aced an "N'-like nark in the box next to the UPWsynibol and
a' " above it could reasonably be interpreted as a pro-

uni on vot e.

(3) Wether Board agents inproperly counted six to eight
irregul arly narked bal |l ots.

(4) Wether the el ection was conducted in an at nosphere of
tﬂreats and intimdation as a result of a bonb or rock throw ng
threat.

(5 Wether the el ection was conducted in an at nosphere
of fear and coercion as a result of a threat by a union
adherent to four eligible voters.

= Two other objections, dealing wth the identity of the Enpl oyer
and the scope of the bargaining unit, were held i n abeyance pendi ng
resol ution of the instant objections.
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(6) Wether the el ection was conducted in an at nosphere of fear
and coercion as a result of the display of a gun to a voter by a
uni on adherent at the voting site.
Ater the hearing had conmenced, two of the three chal l enges to
bal | ots were wthdrawn by M@, and a Second Arended Tal |y i ssued show ng

the followng results:

W . 43
Nothion. . . . . ... . ... .... 41
Uhresol ved Chal | enged Bal | ot s 1
Total. . . . . . ..o 85

The hearing on obj ections was hel d between July 19 and
August 9, 1983 before Investigative Hearing Examner (IHY Kel vin Ging,
who i ssued the attached proposed Decision on CGtober 14, 1983. The | HE
concl uded that the ballot of Mario Chavez shoul d be counted, all
obj ections di smmssed and the UPWcertified as excl usi ve col | ective
bargai ni ng agent of P s agricultural enpl oyees.
The Enpl oyer tinely filed exceptions to the IHE's Decision and a
supporting brief, and the UFWtinely filed a brief in response to the
Epl oyer' s excepti ons.

Pursuant to the provisions of Labor (de section 1146,2/

the Board has del egated its authority inthis natter to a three-
nentoer panel .
The Board has consi dered the record and the attached | HE

Decision in light of the exceptions and briefs of the parties

2 NI section references are to the Gilifornia Labor Code unl ess
ot herw se st at ed.
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and has decided to set aside the el ection and di smss the
certification petition.

The evi dence showed that the ballots used at the instant
el ection were msprinted, the word "NO on the no-union syniol transposed
toread "ON" In addition, the Ewployer's agents who conducted hi s
el ection canpai gn i nstructed prospective voters that they should nark the
box on the right side of the ballot to vote against the Lhion, but the
bal lots were printed wth the Lhion choi ce on the right side.

V¢ affirmthe IHE s ruling that evidence of an unwitten Board
policy regarding ballot fornat is not rel evant to the determnation of
whether this el ection should be set aside. Ve al so reject the Enployer's
argunent that enpl oyee confusion generated by its own canpai gn constitutes
grounds to set aside this election. However, in the instant case, a change
of one vote could affect the outcone of the election, and at |east one
voter testified that the concededl y erroneous transposition of letters in
the word "NO' conpounded the confusi on caused by the Enpl oyer' s canpai gn
instructions. In addition, at |east one ballot which was counted for the
Lhion (Exhibit 22a) was narked in such a nannergl as to indicate actual
confusion on the part of the voter, given the circunstances herein. The
six ballots marked wth a single "X' over the Lhion synibol are al so subj ect
HHLHELELETTTT]

Y This ballot was narked wth a snall "+ next to the UPWeagl e and a
nark that resenl es the word "No" inside the snall box on the Lhion side of
the ball ot.
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to questionin light of the nilsprinting.ﬂ/ Due to the
Inpossi bility of determning wth exactitude the preci se source of these
voters' apparent confusi on,§/ we have decided to set the instant el ection
aside and dismss the UPWs Petition for Oertification.g

Qur resolution of the issue involving the msprinted bal |l ots
obviates the need for us to consider the Enpl oyer's other objections and
the challenge to the bal | ot of Mrio Chavez.

R

By authority of Labor (ode section 1156.3, the Agricul tural
Labor Rel ations Board hereby orders that the el ection
HILHEEEETTTTT]

HITTTTTEETTTT T

Y V¢ do not find the National Labor Relations Board (NLRB) precedent
cited by the IHE control | ing concerning the resol ution of ballot narkings
nade on a msprinted ball ot.

Y W are mndful of the conflict in the voters' testinony whi ch caused
the IHE herein to discredit their clai mof confusion. However, we do not
bel i eve that admissi ons under cross-examnation by i nexperienced and
unsophi sti cated w tnesses that they understood the neani ngs of the union
and no-uni on syniol s forecl ose the possibility that a na or transposition
of letters could have caused al ready confused first-tine voters to have
voted in error.

g Mentoer Henni ng wshes to register his strong viewthat the nain
contributing factor to the general confusion was this agency's failure to
noti ce and correct the msprinting of the ballots; the Regional Drector's
failure to repeat the election wth corrected bal | ots was a serious
departure fromcommon sense. As a result, the exercise of farmworkers'
free choi ce was achieved but wth a futile end.
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heretof ore conducted in this natter be, and it hereby is, set aside and
that the Petition for Certification be, and it hereby is, dismssed.
Dated: June 27, 1984

JON P. MCARTHY, Acting hai rnan

JORE CARR LLQ  Mentoer

PATR K W HE\N NG Mentoer

10 ARB No. 32



CAE SUMMARY

M SALIA d TRE PAKES 10 ARBNb. 32
Gse b, 83-RGI1-D

IHEDEOS N

Board ordered bifurcation of objections hearing wth first phase to cover
mi sconduct obj ections and chal | enged bal | ots and second phase to consi der
identity of enployer only if objections considered in first phase shoul d be
dismssed. The tally was 43 for the UPWand 41 for no union, wth 1
challenged bal lot. The IHE presiding over the first hearing recomnmended
dismssal of all objections. He al so recormended the single renaining

chal | enged bal [ ot be opened, despite the fact that the voter was arrested
and deported during the eligibility period, finding a de facto | eave policy
and reasonabl e expectation of continued enpl oynent .

Wth regard to the objection that the msprinting of the ballot confused
voters, the IHE found that the mistaken transposition of the word "NJ on
the no union synbol to read "ON' did not affect the election results
because voters understood the neani ng of the union and no-uni on synbol s.
The Enpl oyer sought to prove that the ballots were al so msprinted in that
the uni on and no-uni on sides were reversed, but the | HE quashed the

Enpl oyer' s subpoenas of agency officials, finding that the existence or
nonexi stance of a practice or policy regarding howballots are printed does
not shed any light on the state of mnd of the voters. Rather, he found,
the al legations of voter confusion relating to the ballot fornat stenmed
fromthe Enpl oyer' s own canpai gn representations that voters shoul d nark
the right side of the ballot to vote against the union. The | HE found that
absent a witten policy or other explicit representation by agency
personnel , the agency coul d not be estopped fromcertifying the el ection,
and that, at any rate, an estoppel would only operate to preclude the Board
fromarguing that the ballots were not standardi zed.

The | HE al so di smissed the objection that the el ection was affected by a
threat to bonb or throwrocks at a day care center. Despite the fact that
t he anonynous phone threat, nade the norning of the el ection, was directed
at one of the Enpl oyer's el ecti on observers, the | H= found, based on the
testinony of the observer and others, that no nexus existed between the
Lhion and the threat, and he recormended di smssal of the objection for
failure to affect the election. The | HE al so recormended di smssal of the
objection that a union adherent threatened on the norning of the el ection
to "kick" another voter if he failed to vote for the Lhion. He found

| nadequat e evi dence of union agency and cited San Dego Nursery (1979) 5
ARB No. A3 for the proposition that such a threat was the "sort of
exaggeration which [1s] recogni zed as such by the workers.” The | HE al so



recommended di smssal of the objection alleging that a uni on adherent
brandi shed a gun to anot her enpl oyee after that enpl oyee voted, finding a
Iﬁck_ of SVi dence that workers who had not voted woul d have been aware of
the incident.

BOND CEO S ON

The Board dismssed the certification petition and set the el ection aside
based on the agency' s conceded transposition of the letters on the no-

uni on syniol on the bal | ot and evi dence that at |east one voter was
confused thereby. The Board held that despite the voter's ability to
identify the union and no-uni on syniol, since a swtch in one vote coul d
effect the outcone of the election, the el ection nust be set aside. The
Board found it unnecessary to consider the Ewpl oyer's other obj ections.
Ininterimappeal s, the Board upheld the IFEs rulings (1) to grant the
Petitions to Revoke Subpoenas Duces Tecumserved on the Del ano Regi onal
Drector and the Executive Secretary and (2) to deny the Enpl oyer’'s Mtion
to Dsqualify the IHE based on its contention that the | HE s enpl oynent by
the Executive Secretary would bias himin his ruling on the Executi ve
Secretary's Petition to Revoke.

* * *

This Gase Sunmary is furnished for infornation only and is not an official
statenent of the case, or of the ARB

* * *
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Grdon, Gade and Mrrs

Mrc Roberts, Roberts and Associ at es,
for the Enpl oyer.

Ned Dunphy for the Petitioner

Minuel Ml goza, for the
Agricultural Labor Rel ations Board

CEAS ON
STATEMENT (F THE CASE
KHEMNC GN3 Investigative Hearing Examiner: This case was
heard by ne on July 19, 25, 26, 27, 28, 29, August 1, 2, 3, 4, 5 and 9, 1983,

inMsaia Gliforni a

BAKGROND
Msalia Qtrus Packers (Enployer or M) is a conmercial packi ng
house located in Msalia, Gilifornia, engaged in business since 1972. Bob

Bellar is the packi nghouse nanager .



h February 22, 1983, ythe Lhited FarmVdrkers of Averica, AHL-AO
(Petitioner or LR filed a petition for certification wth the Del ano Regi onal
Gfice of the Agricultural Labor Relations Board. An election was held at P
on Mrch 1, and the tally of ballots showed the followng results:

AW 41
No Lhi on 39

%}_2){;112;J enged Ballots % o

Rursuant to 8 Gal. Admin. de section 20365, Enployer tinely filed
obj ections to the conduct of the el ection. Snce the five challenged bal | ots
were out cone determnative, the Regional Drector of the Del ano Regi onal
Gfice, pursuant to 8 Gil. Admin. (ode section 20363 (&), conducted an
investigation of the challenged bal lots of Avaro Espinoza, Mrio (havez,
Minuel Renteria, Raul Rodriguez, and Antonio Mesa.

n Aril 5 the Regional Drector issued his Report on Chal | enged
Ballots. (Ex. No. 13) An erratumto the report subsequently issued on April
7. (EX. Nbo. 13a) Pursuant to 8 Gal. Admin. ode section 20363(b), Enpl oyer
tinely filed exceptions to the Regional DOrector's Report on Chal | enged
Ballots. O My 24, the Executive Secretary issued an Qder on (hal | enged
Ballots which stated that the challenges to the ballots of Mrio

1/ Unhless otherwsed noted, all dates refer to 1983.

2/ There was one "spoiled" ballot: (Ex. No. 25) Apparently the
voter, after narking his ballot, failed to fold it thus possibly exposi ng
how he voted to other enpl oyees. Board agents took his ballot, nmarked it
"spoi | ed" and gave himanother ball ot to cast.



Chavez, Manuel Renteria, and Raul Rodriguez coul d not be resol ved on the
basis of the Regional Drector's Report. (BEx. No. 4) The Executive Secretary
ordered that the renaining two ball ots be opened and count ed.

n June 3, an anended tally of ballots issued, show ng the

followng results:

W 41
No Lhion 41
Chal  enged Bal l ot s 3
Tot al 85

After due consideration, the Executive Secretary set the
fol lowng objections for investigative hearing:

1. Wiether the petition for certification filed by the UFWon
February 22, 1983 failed to properly nane the Enpl oyer, and whether the WPV
desi gnation of the Enployer as "M salia Qtrus Packers and all growers that
pack into Msalia Qtrus Packers" is precluded by the ARB s precedent ?

2. Wether the bargaining unit sought by the UPWVin its petition
for certification including "all agricultural citrus workers of Msalia
Qtrus Packers and all growers that pack into Msalia Qtrus Packers in the
Sate of Glifornia" is inproper under section 1156.2 of the ALRA and the
ALRB s precedent ?

3. Wether the msprinting error in the official ballots used at
the el ection caused such confusi on anong the voters that they were unable to
properly indicate their choice on the ballots and whether the msprinting of
the ballot tended to affect the outcone of the el ection?

4. That portion of objection 4, concerning whether an



irregularly narked bal l ot, on which the voter placed an "N' in
the box next to the UFWsynbol and a "+' above it, coul d reasonably
be interpreted as a pro-uni on vote?

5. That portion of objection 4, alleging that Board agents
inproperly counted six to eight irregularly narked bal | ot s.

6. That portion of objection 5 alleging that the el ecti on was
conducted in an atnosphere of threats and intimdation as a result of a bonb or
rock throwng threat.

7. That portion of objection 6, concerning whether the el ection
was conducted in an at nosphere of fear and coercion as a result of a threat
nade by a union adherent to four eligible voters to the effect that if they
failed to vote for the union he would "beat the shit out of" then?

8. That portion of objection 6, alleging that the el ecti on was
conducted in an atnosphere of fear and coercion as a result of an incident at
the el ection site where a uni on adherent displayed a gun to another voter.

In addition, the Executive Secretary consolidated wth the el ection
objections the Enpl oyer' s exceptions to the Regional Orector's Chal | enge
Ballot Report, in order to determne whether the three renai ning chal | enged
bal | ots were cast by eligible voters.

h July 1, the Executive Secretary severed (pjections 1 and 2, which
I nvol ve the scope of the bargaining unit. The Executive Secretary ordered that
an investigative hearing be conducted on the renai ni ng obj ecti ons set for
hearing and the chal | enged bal lots. Furthernore, the Investigative Hearing
Examner was ordered to prepare, on an expedited basis, a Prelimnary
Reconmended Deci si on



on the issues set for hearing.

An investigative hearing ensued, and on July 26, Enpl oyer w thdrew
its exceptions to the Regional Drector's recommendati ons concerning the
chal lenged ball ots of Minuel Renteria and Raul Fodriguez. (TRIII, p. 1) A

second anended tally of ballots issued, showng the followng results:

RN 43
No Lhi on 41
Chal | enged Bal | ot 1
Tot al 85

Al parties were represented at the hearing and were given a
full opportunity to participate in the proceedi ngs.

Lpon the entire record, including ny observation of the deneanor
of the wtnesses and after consideration of the argunents presented by the
parties, | nake the followng findings of fact and concl usions of |aw

JUR SO CI AN

The parties stipulated to the Board' s jurisdictioninthis natter.
Accordingly, | find that the Bl oyer is an agricultural enpl oyer wthin the
neani ng of Labor (ode section 1140.4(c), and the UFWis a | abor organi zation
wthin the neaning of Labor Gode section 1140.4 (f).

(BIECTI ONS AND O SOBS (N

Labor (ode section 1156.3 (c) provides in pertinent part, "Ulhl ess
the Board determines that there are sufficient grounds to refuse to do so, it
shall certify the election.” Examning the effects of setting aside an
el ection, the Board has stated that:

[T



...[T]o set aside an election in the
agricultural context neans that enpl oyees wl |
suffer serious delay inrealizing ther
statutory right to collective bargai ning
representation i f they choose to be
represented. V¢ wll inpose that burden upon
enpl oyees only where the circunstances of the
first election were such that enpl oyees coul d
not express a free and uncoerced choi ce of a
col | ective bacgjgai ning representative. DATigo
Brothers of ifornra (1977) 3 ARBNo. 37, p.
4. (enphasi s added)

Inlight of the above concern, the Board has pl aced the burden of
proof on the party seeking to set the el ection aside. See Patterson Farns
(1982) 8 ARB Nb. 57 and T Farns (1976) 2 ALRB No. 58.

(pj ection Nb. 3 - Wether the msprinting error in the official

bal | ots used at the el ection caused such confusion anong the voters that they
were unable to properly indicate their choice on the ballots and whet her the
msprinting of the ballot tended to affect the outcone of the el ection?

THE BALLOT I N QUESTION

A sanpl e ballot fromthe el ection was admtted i nto evi dence.
(Ex. No. 21 and Attachnent No. 1) The ballot, which is printed in both
Engl i sh and Spani sh, includes |arge squares wth the syniol s whi ch represent
"no union” and the (AW An obvious error inthe ballot is that, wthin the
circle wth a slash, (the synibol for "no union") the word "ON' appears
instead of the word "NO"

BVALOYER S CAMPAl QN
In February 1983, P hired Roberts and Associ ates, a | abor

relations firm to conduct voter education for MOP enpl oyees.




Roberts and Associ ates conduct ed four separate educati onal seminars and
continuous education in the fields prior to the election. Mrc Roberts, a past
ALRB San O ego Regional Drector, conducted the four educati onal semnars. A
each semnar, Roberts drewa facsimle ballot wth the black eagl e, the synbol
of the UFW on the left hand side, and a circle wth a slash, the synibol for "no
union,” on the right. Roberts gave instructions on the voting procedure and
expl ained to the workers that the union would be on the I eft and "no union” on
the right side of the ballot.

Roberts al so explained to the workers that, if they put an "x" in the
box next to the bl ack eagle, they would be voting for the PWW(TRV, pp. 3, 7,
and 16), and that if they placed an "X" in the box next to the circle wth the
slash, they would be voting for "no union" (TRI1V, pp. 120, 121, and 123).

Goria \Verdugo and Daniel Perez, field representatives for Roberts
and Associ ates, nade daily visits to the |vanhoe and Del ano crews, respectively.
Verdugo did not explain the syniols on the ballot, but told workers that the
uni on woul d be on the left and "no union” on the right side of the ballot.
Perez al so conducted a simlar canpaign. He and P foreperson B na Lee
Gabi nete coi ned the phrase "a | a derecha" neaning "to the right" in order to
support the conpany. However, Perez did explain the synibol s that woul d be on
the ballot and what they would represent. (TRV, pp. 55 21)

BOARD ACENTS AND THE M SPR NTED BALLOT

Board agent Ed Quel lar was in charge of the P el ection. There

were two voting sites, Ivanhoe and Del ano. H el d Examiner



Joseph Sahagun was in charge of the Delano site and H el d Examner A bert
Mestas was in charge of |vanhoe.

Sahagun testified that he first becane aware of the msprinted
ballot five toten mnutes prior to the election. He "believed' he di scussed
the ballot problemwth other Board agents prior to starting the el ection.
(TRIV, p. 133) Hwever, Held Examner Jenny D az, who worked the observer
table at Delano, testified that she did not becone aware of the misprinted
ballot until the tally of ballots. (TRM, pp. 3, 15

Sahagun testified that he lined up the voters at the Delano site
and expl ained that, if they wshed to vote "no union,” they shoul d sinply
place an "x" in the box next tothe circle wth a slash. (TRI1V, p. 135
After voters were lined wbawnay fromthe voting shed, Sahagun, who stood at
the doorway of the shed, called the workers over 2 to 3 at atine and gave
individual instructions on howto nark the ballot. Hdlding the ballot in one
hand, he pointed at the two different synibols and explained that, if the

workers wshed to vote "no union,” they shoul d place their nark next to the
circle wth the slash and, if they wshed to vote for the UFW they shoul d
place their nark next to the black eagle. (TRI1V, p. 157)

A the Ivanhoe voting site, Held Examner A bert Mstas
essentially did the sane as Sahagun. He first gave the entire group of
workers instructions on howto nark the ballot. He also explained that, if
the workers wshed to vote for "no union," they shoul d place their nark next
tothe circle wth the slash and, if they wshed to vote for the LFW they

shoul d pl ace their nark next



tothe black eagle. He gave these instructions two or three tines.
(TRX, pp. 43-44)

Approxinately 8 to 10 workers arrived at the Ivanhoe site after
Mestas gave the instructions. Mstas heard Held Examner Foger Smth give
instructions simlar to those he had given earlier. (TRX, p. 48) To Mstas
know edge, everyone who voted recei ved instructions fromthe Board agents on how
tonmark their ballots. (TRX, p. 53

VORKER WTNESSES AND THE M SPR NTED BALLOT

A nuniber of worker wtnesses testified concerning their alleged
confusion over the ballot in question. Al wtnesses worked in the B na Lee
Gabi nete crew which voted at the Delano site. No voters fromthe |vanhoe site
testified.

The testinony of the worker wtnesses was fairly consistent, Al the
wtnesses but one testified that they knewprior to the election that the bl ack
eagl e represented the UFWand the circle wth the sl ash represented "no
uni on. nd Al the wtnesses either renenier the Board agent giving instructions
on howto nark the bal lot or renenber the Board agent naki ng "poi nting gestures

tothe baJIot."ﬂ/ Three wtnesses testified that prior to the el ection they saw

nenbers of the Gabinete crewwearing buttons wth the UFWbl ack eagl e.§/

Sone of the worker wtnesses were able to read the ball ot.

3 Se TR M, pp. 59-84; TR MI, pp. 20 and 21; TR M1, pp. 57-58;
TR MIIl, p. 7-9.

4 See TR MI, p. 42, TR MIIl, p. 50; TR MIIl, p. 68, and TR X p.

5 TR MI, p. 117, TR MII, pp. 1819, and TR X pp. 17-18.



e wtness, Romro Tapia, testified that he did not knowwhat the
bl ack eagl e stood for and swore that he had never heard of the (PW (TRMII,
p. 40) He also denied that Board agents gave himinstructions on howto nark
the ballot. After intensive cross-examnation, Tapia admtted that he
under stood what the bal | ot syniol s stood for. Furthernore, he admtted that he
was able to vote for the choice he wvanted. (TRMII, p. 49) In addition,

Tapi a renenbered that the Board agents did give instructions acconpani ed wth
"pointing gestures” (TRMII, p. 43), that he heard the Board agent give the
instructions at least three tines (TRMII, p. 50), and that he did not pay any
attention to the Board agent because he spoke too fast. (TRMII, p. 53)

| found Tapia' s testinony less than credible. He contradicted
hi nsel f during cross-examnation and had nenory | apses when questi oned about
what the Board agents did while he was waiting inline. Furthernore, |
question his assertion that he did not knowwhat the bl ack eagl e stood for and
that he had never heard of the UPW Tapia had worked in agriculture in the San
Joaquin Val ley for four years. (TRMII, p. 400 Hs years in agriculture and
the fact that nenbers of the Gabi nete crewwore WPWbuttons undercuts his
credibility. Based on his inconsistent testinony, his deneanor, and logic, |
discredit Fomro Tapia s testinony.

Roberto Aguilar, an observer at the Delano site, testified that he
saw t hree peopl e who appeared confused at the election. He believed the voters
were confused because he sawthemturn their ball ots upside down. A though
Aguilar had been wth the Gabinete crewfor six years, he coul d not renenfer

the nanes of the three

-10-



i ndi vidual s who appeared to be confused. (TRMII, p. 63)

Aguilar testified that, early in the el ection, one voter appeared
confused and cane to himfor assistance. A Board agent intervened and
expl ained to the voter that if he wanted to vote for the uni on he shoul d vote
"here," pointing to the box next to the eagle. The Board agent also told the
voter that if he wanted to vote for the packi ng shed, he should vote "here,"
pointing to the square wth the circle and slash. (TRMII, p. 68) Aguilar
further testified that the renai ning two workers who appeared to be confused
voted later. Wien they received their ballots, they turned themupsi de down
before entering the booth and cane out wth the ballots folded. (TRMII, p.
74) A first, Aguilar stated that the Board agents did not give any
instructions whatsoever to the two voters. Hwever, after further questioning,
Aguilar stated that he was approxi nately 20 feet anay fromthe Board agent and
that he was unabl e to hear everything the agent told each person. (TRMII,
pp. 77-78)

ANALYS S

Enpl oyer asserted that the ballot was msprinted in two ways:
first, there was no "no union" sel ection because wthin the circle wth a slash
the word "ON' was printed instead of "NQ" and second the bal |l ot sel ections
were reversed i.e., the UPWchoi ce on the ball ot shoul d have been on the left
side and the "NOUN ON' choi ce shoul d have been on the right. M asserted
that the msprinted ballot was a per se violation of the Board s policies and
procedures and is sufficient grounds to set aside the election. Inthe

alternative, VP proffered that the msprinted bal | ot created
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such confusion that the voters were unabl e to properly vote their choice in
the el ection.

The argunent that a per se violation of policies and
procedures is sufficient grounds to set an election aside is wthout nerit.
The Board has hel d that deviations fromthe Hection Minual are insufficient
grounds to set an el ection aside wthout sone evidence that the deviations
interfered wth the enpl oyees’ free choice or otherw se affected the out cone
of the election. See Harden Farns (1976) 2 ARB No. 30 citing Samuel S \ener

Qnpany (1975) 1 ALRB No. 10 and Pol yners, Inc. (1969) 174 NLRB 282 [70 LRRM

1148]. Hence, in order to be grounds to set aside the el ection, Enpl oyer nust
showthat the ballot created confusion and that the confusion tended to
interfere wth the voters' free choi ce.

In Sunnysi de Nursery (1978) 4 ALRB No. 88, the Board di scussed
the function of the ballot:

V& are not concerned wth insuring the
voters' understandi ng of the issues, but
wth providing themwth a bal | ot whi ch
desi gnates their choices in such a fashion
that voters naK recogni ze themwhen they
enter the booth. Sunnyside Nursery, supra,
p. 4. (enphasis added)

The presunption that a large portion of the agricul tural workforce
nay be illiterate in all |anguages has been recogni zed by the Board. See
Sanuel S \ener onpany, supra, 1 ALRB No. 10 and Egger and Ghii o Gonpany, | nc.

(1975) 1 ARB No. 17. In order to overcone the problens of illiteracy, the
Board uses syntol s on ballots. 8 Gal. Admn. Gode section 21000. Acircle
wth a diagonal slash is along-standing international |y recogni zed syniol
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for "no" which would be famliar to voters, especially those fromforeign

countries. Samuel S \ener npany, supra, p. 11.

The testinony of the wtnesses who voted at the Del ano site showed
that they were anare that the bl ack eagle stood for the UPWand that the circle
wth the sl ash represented "no uni on. "8 Epl oyer' s canpai gn al so i nf or ned
workers at both I'vanhoe and Del ano that the bl ack eagl e represented the UFWand
the circle wth a slash stood for "no union.” 1In addition, prior to the
el ection, pro-URWenpl oyees in the Gabinete crewwore buttons wth the bl ack
UFWeagle on them Fnally, the day of the el ection, Board agents at both
sites explained to voters that the bl ack eagl e represented the UFWand that the
circle wth the slash represented “no union”.

Enpl oyer argued that voters were confused because the ball ot sai d
"ON' instead of "NQ" This argunent fails to take into consideration the fact
that there were syniol s on the ballot which would assist illiterate voters. As
di scussed above, the voters were aware of the different synbols. [In addition,
if avoter was illiterate, s/he could not have read the word "ON' and therefore
coul d not have been confused by that word. T hat voter woul d i nstead have
relied entirely on the synbols. If the voter was able to read, s/he woul d not

have been confused by the msprinting, 1

6/ iy Romiro Tapia testified that he was unfamliar wth the synbal s.
However, | did not find himto be a credi bl e wtness.

7/  As nentioned above, the ballot was printed in both English and

Soani sh and had a section vhich read "NOWINON" See Ex. No. 21, Attachnent
No. 1.
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since the ballot clearly indicated that the circle and sl ash represented
"no union.” Based on the testinony of the wtnesses and the above | ogic,
| find Enpl oyer' s argunent unper suasi ve.

MP al so proffered that it conducted a voter educati on canpai gn
based on the belief that the ballot woul d contain the uni on choice on the | eft
side and the "no union" choice on the right side. That belief was all egedy
based on the Board' s past procedures and policies. During the voter
education, VP and Roberts and Associ ates representatives inforned workers
that if they wshed to support the conpany, they should vote on the right or
"ala derecha.” Therefore, Enpl oyer argues, when the bal | ot sel ections were
"reversed," voters were confused and nay have mstakenly voted for the UFW
whi ch appeared on the right side of the ballot.

Athough not entirely clear, it appears that Enpl oyer is
proffering an equitabl e estoppel argunent. Enpl oyer asserts, in essence,
that the Board shoul d be estopped fromdenying that bal | ots al ways i ncl ude
the petitioner on the left and "no union” on the right because Enpl oyer
detrinental |y relied on Board policies and procedures when it conduct ed
its el ection canpai gn.

In order for equitabl e estoppel to be applicable, there nust be (1)
a representation or conceal nent of a naterial fact, (2) nade wth know edge,
actual or virtual of the facts, (3) to.a party ignorant of the truth, (4)
wth the intention that the latter act upon it, and (5) the party nust have
been induced to act upon it. Wiere one factor is mssing there can be no

equi tabl e
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estoppel . See Gdlifornia School Enpl oyees Associ ation v. Jefferson
Henentary School D strict (1975) 45 Gal . Aop. 3d 698, 119 Gal . Rotr. 668;
Chang v. Regents of Lhiversity of Galifornia (1982) 135 Gal . App. 3d 88, 185
Gl .Rotr. 167; A newood Investors v. Gty of xnard (1982) 133 GAl . App. 3d
1030, 184 Cal . Rotr. 417.

In the present situation, Eployer has not presented any evi dence
that a Board agent or any other Board representative inforned P that the
bal ot would be printed wth the UFWon the |l eft side and "no union" on the
right side. Neither was there any evidence that such infornation was given to
Roberts and Associ ates. Enpl oyer argued that, al though no representations were
nade, it was reasonable for MP to rely upon the Board s policies and
procedures for the construction of ballots. The Board' s H ection Mwnual whi ch
was in effect at the tine of the el ection stated the fol | ow ng:

The position on the ballot of the various

choi ces becones a problemonly if there

Is nore than one | abor organi zati on i nvol ved.
In such a situation, the nane of the petitioner
...wWIll betotheleft...

ALRB Gasehandl ing Minual , Hection Mainual,
section 2-6140, p. 6-3 (Ex. No. 36") (enphasis

added)

A close readi ng of the above section of the Board s el ecti on nanual i ndicates
that, at the tine of the election, the Board had a specific policy and
procedure on the construction of ballots only where there was nore than one
uni on invol ved. The manual is conspi cuously silent on the construction of

bal | ots where only a singl e | abor organi zation i s invol ved.
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Snce there is no evidence that MP or any of its agents recei ved
any infornation fromBoard agents concerning what the ballot for the Mrch 1
el ection would | ook like, and the Board' s Hecti on Minual does not
specifically describe the ballot, there is no proof that the Board conceal ed
any factor wth the intention that the Enpl oyer rely on any representation.

Thus, there is no equitabl e estoppel. See Galifornia School Enpl oyees

Association v. Jefferson Henentary School D strict, supra

Even i f estoppel were applicabl e, Epl oyer would only estop the Board
fromarguing that ballots were not standardized. In order to set the el ection
aside, the objecting party nust still showthat the conduct tended to affect the
free choi ce of the voters and the outcone of the el ection. Harden Farns (1976)

2 ARBNo. 30. Qould voters have been confused by the "reversal " of the ball ot

selections inlight of MP s canpai gn? As discussed above, the bal | ot contai ned
syniol s whi ch represented the only two sel ections, the UFWand "no union,"
There was abundent testinony that workers knew what the bl ack eagl e stood for.
If one synol represented the union, it would be logical for the workers to
concl ude that the remai ning choi ce represented "no union.” Qpjectively, the
"reversing" of the ballot choices could not have created such confusion that
voters were unabl e to vote their choice.

Assuming, arguendo, that the "reversal " of the selections, in
conj unction wth Enpl oyer's canpai gn, created confusion, it is still
quest i onabl e whet her there woul d be sufficient grounds to set the el ection
aside. As described above, MP and its agents conducted a canpai gn i n whi ch

workers were told to vote to the
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right, or "ala derecha,"” in order to support the conpany. Any confusion
generated by the ball ot was due to Enpl oyer's canpai gn. A party cannot
allege its own conduct or the conduct of its agents as grounds for setting
an election aside. 8 Gd. Admn. de section 20365(c)(5).
Based on the above, | recomnmend that the objection be di smssed.
(pj ection Nb. 4 - That portion of (pjection No. 4 concerning

whether an irregularly narked ballot, on which the voter placed an "N
inthe box next to the UPWsynibol and a "+" above it, coul d reasonably
be interpreted as a pro-uni on vote.

(pj ection Nb. 5 - That portion of (pjection No. 4, alleging

that Board agents inproperly counted six to eight irregularly narked
bal | ot s.

Enpl oyer asserted that, when the ballots were opened at the post-
election tally of ballots, there were ten ballots which were "irregularly
narked," and those bal | ots were counted by the Board agent. Hght of the
ten were counted as votes for the UFW(Ex. Nos. 22a-22h), and the renai ni ng
two ballots were counted as no union votes (Ex. Nos. 23a and 23b). No
testinony was proffered by either party as to the reasonabl eness of the
Board agent's decision to count the ballots in question. Therefore, ny
findings are based on the bal | ots t hensel ves.

The ballot in (bjection No. 4 was admtted i nto evi dence as Ex.
No. 22a. Wthin the box next to the UPWeagl e i s a narki ng whi ch Enpl oyer
has asserted is the letter "N" A"+" is witten above the box wth the
nar ki ng whi ch resentol es "N "
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G the renai ning seven ball ots counted for the UFWin (bjecti on No.

5 one ballot had an "X' on the eagle and an "X' in the square next to the UFW
synbol . (Ex. No. 22b) FHve were narked wth an "X' on the UFWsynbol , the bl ack
eagle. (BEx. Nos. 22c, 22e, 22f, 229, and 22h) The final ballot had a "+' on the
eagle. (Ex. No. 22d)

g the two ballots counted for "no union,"” Ex. No. 23a has "no"
printed in the square next to the circle wth the slash and Ex. No. 23b has
an "X onthecircle wth the slash. The only ball ots P objected to were
the ballots counted as UFWvotes, therefore, the discussionis limted to
those bal | ot s.

S nce 1951, the policy of the National Labor Rel ations Board (N_-RB)
has been to give effect to the voter's intent whenever possible. As long as the
narkings on the ballot clearly indicate the intent of the voter, are not of such
a character as toidentify the voter, and there i s nothing which indicates that
the narkings were nade to identify the voter, the ballot wll be counted. See
Wstern Hectric Gonpany, Inc. (1951) 97 NL.RB 933 [29 LRRM1187]. However, any
bal ot which reveals the identity of the voter wll be invalidated. The

national board s rationale for invalidation is that any attenpt by a voter to
identify himtherself gives rise totheinplication that the enpl oyee i s

conpl ying wth threats or inducenents. CF. N.RBv. Wape Forest Industries
(8th dr. 1979) 59 F.2d 817 [101 LRRVI2001].

A sanple ALRB bal | ot was admtted into evidence at the hearing. (Ex.
No. 21) There are two large squares on the ballot. Wthin each square are

syniol s and snal | er squares in which to nark
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one's choice. Pursuant to Board policy, an ALRB agent nust count any bal | ot
which clearly reflects the intention of the voter, evenif the narking is
unorthodox. Aballot wll be counted,

"...even though a check mark is used instead
of an"X" or the word "no" appears in the
"no | abor organi zation" box, or the nark
appears wthin the outer rather than the
inner box, or there are erasures, or there
are narkings in nore than one box. But a
ballot, the intent of which is not clear
wll be considered void." ARB Gasehandling
Manual , H ection Manual, section 2-6860,

p. 6-21. (enphasi s added)

The ALRB policy of counting ballots if the narking appears in the outer
rather than the inner square is also foll owed by the national board.
CF Knapp-Sherrill Gonpany (1968) 171 N.RB 1547 [ 68 LRRM 1286] .

In examning BEx. No. 22a, which contai ns what Enpl oyer argued was
the letter "N and a "+ " it should be noted that both narks are wthin the
| arge square portion of the ballot which represents a vote for the UFW The
fact that there are two narkings i nstead of one does not invalidate the vote.

CF Wstern Hectric Gonpany, Inc., supra, where a ballot was counted whi ch

was narked wth three "X s." | find that the narkings wthin the URWportion
of the ballot clearly showed the voter's intent to vote for the union.

| also find that the narking wthin the square next to the eagle
does not identify the voter. It is not entirely clear that the nark in
question is actually the letter "N" and not sone other nark. For exanpl e,
when the ballot is turned
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tothe left, the nark | ooks nore i ke the nunber "2" than it does the letter
"N" The record is devoid of any evi dence which would indicate that the

narking in any way reveal ed the identity of the voter.gl

Assuming, arguendo, that the nark was the letter "N" | would still
question whether it would be sufficient toidentify a voter. InNRBv. AG
Parrot (4th Gr. 1980) 630 F.2d 212 [105 LRRM2035] the circuit court uphel d
the national board s decision to count a ballot which contained the letter "C
inthe "yes" square on the ballot. It was noted that nothing about the nark
reveal ed the identity of the voter.

| find that the intent of the voter in Ex. No. 22a is clear and
there was nothing on the bal |l ot which reveal s the identity of the person who
cast it. Therefore, | find that the Board agent reasonably interpreted the
bal | ot as a pro-uni on vote.

Ex. No. 22b also contains nore than one narking. In closing
argunent, Enpl oyer asserted that it was possible that, due to the
confusi on caused by the msprinted ballot, the voter crossed out the eagl e
to signify a "no union' sel ection and then placed a second "X' next to
that narking to indicate his/her desire to vote against the UPWW | find

the argunent tenuous and

8/ In closing argunent, Enpl oyer proposed that a wtness, Antoni o
Bedol | &, nay have been the voter who narked Ex. No. 22a. Bedolla testified
that he wote "no" in the box next to the UFWsyniool . Bedol | a was asked to
wite "no" on a sheet of paper exactly as he had on his ballot. (Ex. No. 27)
In conr)arlng the two exhibits | find that Bedolla s "no" does not renotely
resenl e the nark in Ex. No. 22a. Based on the conparison and ny earlier
credibility resolution of Bedolla, | find that he was not the voter who nade
the nmarkings on Ex. No. 22a.
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renai n unconvi nced. As nentioned above i n the discussion of Bx. Nb. 223,
mul tiple narkings on the sane side do not invalidate the ballot. Véstern

Hectric Gnpany, Inc., supra. | find that the narkings clearly showthe

intent of the voter and there are no narkings which would indicate the identity
of the voter. Therefore, the Board agent properly counted Ex. No. 22b.

Ex. Nos. 22c-22h each contain a nark (either an "X' or "+') on the
UFWeagle. Al the ballots in question contain the single nark wthin the
| arger square which represents a vote for the UPW Uhder ALRB policy and the
N.RB rational e in Knapp-Sherrill Conpany, supra, the ballots were properly

counted as votes for the LFW The intent of the voter was clear and there were
no narki ngs which would tend to identify the voter.
Based on the above di scussion, | recommend di smssing
(pjections Nos. 4 and 5, and find that the Board agents did not abuse
their discretionin counting the ballots as votes for the Lhion.

(pj ection Nb. 6 - That portion of (pjection No. 5

alleging that the el ection was conducted in an at nosphere of threats and
intimdation as a result of the bonb or rock-throwng threat.
THE THEAT

Baily (hild Gare Genter is a pre-school for children ages three to
five years old. Bulnaro Meza, a VP enpl oyee and Enpl oyer' s observer at the
| vanhoe voting site, has two children who attend the childcare center. A
approxi nately, 7:30 am, on the day of the election, the center received a
phone call. The caller, who spoke in Spani sh, asked Syl via Garasco, a

bilingual teacher's
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aide, not to admt Bulnaro Meza's children that day because he had done
"sonething bad." The phone caller also stated that "sonethi ng bad"
woul d happen |ike a "bonib woul d be thrown or sonebody woul d break the
w ndows wth rocks" and that he did not want to injure the children and
teachers. (TRIV, p. 57) The caller did not identify hinself in any
nanner .

Later that norning, Meza arrived at the center wth his
children. Garasco infornmed Meza of the phone call and Meza deci ded to | eave
his children at the center. GCarasco testified that Meza was not at all
appr ehensi ve about |eaving his children. (TRIV, p. 60)

Wien he returned hone, Meza woke up his cousin Jorge Meza and tol d
himthat soneone had threatened the childcare center, but that he did not know
who had nade the threat. He then went to the Lopez' s house to i nformthem of
what had happened and spoke wth Serafin, Guadal upe, David, |snael and
Augusti ne Lopez.

AT THE HECTITON S TE

Before the el ection started, a nunier of enpl oyees wearing "no
union” buttons (Ex. No. 29) were standing next to the shed where the voting was
to take place. The group included Jorge Meza, Serafin and Guadal upe Lopez,
| abor contractor Ral ph Daz, and foreperson Mrginia Saucedo.

Jorge Meza testified that the group was busy tal king when UFW
organi zer Lupe Mrtinez wal ked by. As Mirtinez wal ked by wthout stopping, he
turned to the group and said, "You are going to have the results of the phone
cal of the norning." (TRMII, p. 105) Meza was unsure whet her Mirtinez was
wal ki ng w th anot her person
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or vas alone. (TRIX pp. 7, 9 Meza alsotestifiedthat earlier that
norning, at approxinately 1:00 a.m, he received two phone calls. Both tines
the phone rang, he picked it up, and the caller hung up. Wen Mrtinez nade
the statenent at the election site, Mza did not pay any attention to it and
no one in the group talked about it. (TRIX p. 24) It was not until after
he voted that Meza thought about what Mrtinez had said. (TRIX p. 24)

Serafin Lopez corroborated that Mrtinez nade the statenent that
they woul d get the results of the norning phone call. However, the renai nder
of his testinony contradi cted Meza' s version. Lopez testified that he was
tal king to Jorge Meza when Martinez wal ked by and nade the statenent. Lopez
renenered that a wonan was wal king wth Mirtinez when the statenent was nade.
Wen Lopez and Meza were tal king to each other, they did not discuss the
threat. (TRIX p. 46) However, Lopez also testified that, prior to Mrtinez
wal king by and naki ng the statenent, the group of co-workers, including Jorge
Meza, were tal king about the bonb threat at the Baily Day Gare Genter. (TR
IX pp. 53-54) Lopez then testified that, after Martinez nade the statenent,
he thought Mrtinez was referring to the bonb threat and phone calls he had
recei ved.gl Lopez testified that he spoke wth Jorge Meza about Mrtinez's
statenent, and that Meza al so thought that Mrtinez was tal king about the
phone cal | s he had recei ved that norni ng.

9/ Serafin Lopez al so clained to have recei ved two phone calls in
the early norning in which the call er hung up.
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(R1X p. 55

Quadal upe Lopez testified that he was anong the group of workers
wth the "no union” buttons, and he al so-heard Mrtinez's statenent. However,
Quadal upe stated that, when Mrtinez wal ked by and nade the statenent, the
group was not talking at all. He also testified that he was facing both Jorge
Meza and Serafin Lopez during the tine in question and did not hear either of
themspeak about the bonb threat. (TRI1X p. 78a) Lopez stated that Mrtinez
was definitely al one when he nade the statenent.

The UPWw tnesses presented a different version of the sane
incident. Lupe Mrrtinez testified that, while wal king around the quaranti ned
area at the election site, he inforned Board agent A bert Mstas that
foreperson Mrginia Saucedo had threatened to fire an enpl oyee if he went to
the election. Sonetine after the tour of the quarantined area, Mrtinez was
walking in front of Board agent Mestas and passed Saucedo and a group of
workers wearing "no union" buttons. Wen asked what he said and who he sai d
it to, Mrtinez testified as fol | owns:

0 a i et Lo o, i g e

called ne, telling ne that she had threatened him

g;;;ﬂe i mand She Ve ool 10 to T eport b (TRX ' b
Mirtinez testified that Saucedo then turned to WlliamMrrs, attorney for
VP, and asked whet her she could respond. Mrtinez said that Marrs told her,

"No leave it like that." (TRX, p. 92

10/ onpare to Mza's testinony that the group did not discuss the
statenent and that Meza did not even think about the phone call and statenent
until after he had voted.
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Mrtinez testified that he never told the group of workers wth
Saucedo that they would get the results of the phone call nade that norning.
(TRX, p. 92 He aso denied ever calling workers late at night and hangi ng
up, or calling the day care center and naking a bonb threat. (TR X, p. 92-93)

The UFWcal l ed M rginia Saucedo as an adverse wtness. Saucedo
essentially contradicted the version proffered by Lupe Mrtinez. Saucedo
deni ed that she had threat ened enpl oyees,gj that BIl Mrrs stood next to her,
or that she asked Miarrs whet her she coul d respond to Mrtinez' statenent.
WIliamMrrs was al so cal | ed as an adverse wtness; however, he did not recal
the incident nor coul d he renenter havi ng any conversati on wth Saucedo t hat
nor ni Ng.

A bert Mstas corroborated mich of Lupe Mrtinez
testinony. Board agent Mestas testified that, during the tour of the
quarantined area, Martinez inforned himthat several enpl oyees had recei ved
threateni ng phone calls froma forewonan. (TR X, pp. 70-71) Mstas
testified, that, after the tour, he was wal king wth Mirtinez when they passed
a group of workers. Wien asked whether Mirtinez nade any statenent to that
group, Mestas testified as fol | owns:

"I heard himshout out to the group that was

o but Lans, the Nb bt tons, Chet v knaw who hade. |-

the7g;10ne cals toour people this norning.” (TRX,
p.

11/ | find it unnecessary to determne whether Saucedo in fact
threat ened enpl oyees or whether Mrtinez in fact spoke to enpl oyees who had
been threatened by Saucedo. The issue was what was said to the workers, and
not the truthful ness of the statenent nade.
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Mestas did not recall Mrtinez ever telling workers that they woul d get the
results of the norning phone calls. (TRX, p. 76)

There were essentially three different versions of what Martinez said
when he passed the workers wth the "no union" buttons.1—2/ Based on ny
eval uation of the wtnesses who testified concerning the incident, | credit the
version offered by Board agent A bert Mestas. The testinony of Enpl oyer's
wtnesses was riddl ed wth inconsi stencies and contradictions. | amaware that
sone mnor inconsistencies nay exi st when a hearing is hel d approxi nately five
nonths after the incident in question, however, in the present case the
contradictions were great. In addition, during questioning by the UFW
representati ve or nysel f, sone of Enployer's wtnesses stared at the table or at
Enpl oyer' s representatives. Aso, | findit unlikely that workers who were
tal king anong thensel ves at the el ection could all hear exactly what Mrtinez
said as he wal ked by, yet be so inconsistent as to the events whi ch surrounded
that inci dent.1—3/ Based on the contradicting testinony, deneanor of the

wtnesses, and logic, | do not credit Enpl oyer's wtnesses.

12/ No party asserted nor produced evi dence that there were two separat e
i ncidents where Mrtinez nade statenents to workers. The parties essentially
argued over what Mrtinez specifically said. Therefore, | reject the
posii bility that Mrtinez nade two separate statenents regardi ng phone calls to
wor ker s.

13/ Mbst of BEnployer's wtnesses testified that the group was tal king and
joking wth each other while waiting for the polls to open. nly one w tness
contradicted that version. | find it nore |ogical that workers waiting for the
election to start woul d engage i n such conversati on.
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| al so question portions of the testinony offered by UPNorgani zer
Lupe Mrtinez. Athough Mrtinez appeared credible, | findit illogical that
he nade such lengthy statenents while he was wal ki ng past Saucedo and the
group of workers.

n the other hand, Mestas, an uninterested party, was the nost
credible and straightforward of all the wtnesses who testified concerning
the incident in question. Furthernore, Mestas testinony that Mrtinez
nade a short statenent ("Vé know who nade the phone calls to our peopl e
this norning') is the nost |ogical.

ANALYS S

The Board wll set aside an electionif it was conducted in an
at nosphere of fear and coercion in which enpl oyees coul d not vote freely.
Phel an and Tayl or Produce (1976) 2 ALRB Nb. 22. The actions of non-parties

are afforded | ess weight than the actions of parties in determining their
effect on elections. Mitsui Nursery (1983) 9 AARB No. 42. Hbowever, where

violence is involved, the Board will set an el ection aside where the

ci rcunst ances tended to create an at nosphere of fear or coercion sufficient to
affect the free choice of the voters, regardless of the party or non-party
status of the participants. Joseph Gibser . (1981) 7 ALRB Nb. 33, citing
Frudden Enterprises, Inc. (1981) 7 ALRB Nb. 22

Snce | credit Mstas version of the incident and the statenent
Mrtinez nade to the workers, | find that Martinez's renark was not a
reference to the bonb threat call, and that there is no nexus between the boni
threat and the ULFW However, even absent a show ng that an agent of the UFW
threatened to boni
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the day care center, | nust address the question of whether the threat
itself coul d have had such an inpact as to have affected the free choice
of the voters.

The testinony indicated that Bul naro Meza decided to | eave his
children at the center even after he was inforned of the bonb threat.
Teacher's Aide Garasco testified that Meza was not at al |l apprehensi ve about
his decision to |leave his two children. Aside fromthe Mezas and Lopezes,
there was no show ng that know edge of the bonb threat was w despread anong
the workers. Therefore, the Mezas and Lopezes were the only peopl e who nay
have been affected by the threat. Qly one neniber of that group, Serafin
Lopez, stated that the workers spoke about the bonib threat while waiting for
the election to start. He also stated that he spoke to Jorge Meza about the
bonb threat. However, Meza (whose cousin Bulnaro | eft his children at the
childcare center) denied ever talking about the threat. Saucedo, who was
standing wth the same group of workers, further testified that they did not
talk about the bonb threat. (TR X, p. 30) | discredit Lopez' testinony and
find that the group did not tal k about the bonb threat. Even though there was
a bonb threat, | find that there was no I'ink between the threat and the Lhion
or the election, and therefore the incident did not tend to affect the free
choi ce of the voters.

Assuming, arguendo, that there were two separate incidents and, on
one occasion, Mrtinez told the workers that they would get the results of the
norni ng phone call, | still question whether such facts would be sufficient to

set the election aside. The
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statenent itself is vague, especially inlight of the testinony that workers
recei ved other phone calls inthe early norning. In addition, the testinony
of Jorge Meza and Guadal upe Lopez showed that, even after Martinez all eged y
nade the statenent, no one tal ked about what Mwtinez had said. Based on the
above analysis, | would find that the bontb incident did not prevent the voters
fromfreely expressing their choice. S nce Enpl oyer has failed to neet its
burden of proof, | recommend the objection be di smssed.

(hjection No. 7 - That portion of (bjection No. 6, concerning

whet her the el ection was conducted i n an at nosphere of fear and coercion as a
result of athreat nade by a union adherent to four eligible voters to the
effect that if they failed to vote for the union he woul d "beat the shit" out
of then?

h the norning of the el ection, Jose Luis Aguilar saw four
enpl oyees arrive at the voting site. Qe of the four, David Perez, was
appr oached by Rogelio Chavez. Aguilar testified that he heard Rogel i o Chavez
tell Perez that if "...he had al ready signed sone uni on papers, and that if he
went back on his word, he was going to kick him" (TRMI, pp. 59-60)g/ No
physi cal contact occurred. Uon hearing Chavez statenent, Aguilar inter-
rupted the conversation and stated to Chavez and Perez, "You can vote for the

union or Msalia." (TRMI, p. 61) In explaining

14/ Daniel Perez, afield representative for Roberts and Associ at es,
testified that (havez had threatened to "beat the shit" out of the four _
enpl oyees. However, he did not personally wtness the incident and based his
testinony on the representations of Jose Luis Aguilar. (TRV, p. 40) Neither
_Chaygz nor any of the four threatened enpl oyees testified regarding the
i nci dent .
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the afternath of the threat, Aguilar testified that,

"| asked a question to a nan who was there, ¥

‘Vés the voting free? and if one wanted to change

a vote vhi chever way one wanted, one coul d change

it. Andthen he told ne 'Yes.'" (TRMI, p. 62)

Rogel io Chavez did not respond to Jose Luis Aguilar. (TRMI, p.
62) Nb evidence was presented to establish whether Chavez responded to the
nan who answered Aguilar's question regarding a free el ection. However,
Aguilar didtestify that the only other statenent (havez nade was his question
to David Perez asking where Perez got a blue button. (TRMI, p. 66)

The Board wll set aside an el ecti on where physical attacks or
threats of physical attack contribute to an at nosphere which is not conduci ve

to an election free fromcoercion. See Phel an and Tayl or Produce (1976) 2

ALRB No. 22. The actions of non-parties are afforded | ess wei ght than the

actions of parties in determning their effect on el ections. Mitsui Nirsery

(1983) 9 AARB N\o. 42. However, regardi ess of the party/non-party status of
persons invol ved in violence before or during an el ection, the Board wll set
aside the election if the viol ence tended to create an at nosphere of fear or
coercion sufficient to affect the free choi ce of the voters. Joseph Gubser
G. (1981) 7 ARB No. 33, citing Fudden Enterprises, Inc. (1981) 7 ALRB Nb.
22.

No evi dence was presented whi ch woul d establ i sh Rogel i o Chavez as

the agent of a party; hence, | find that he was not an

15/ Aguilar could not renenter if the nan he asked the question of was a
state agent. However, the nan was not a P enpl oyee and Aguil ar renenered
that the nan helped in the election. (TRMI, pp. 75 76)



agent of the LPW Hbowever, Chavez status as a non-party does not elimnate a
need to anal yze the facts to determine whether his threat tended to affect the
free choi ce of the voters. Joseph Gubser, supra, 7 AARB No. 33.

In San Dego Nursery (1979) 5 ALRB No. 43, a nenber of the farm

organi zing conmttee threatened other enpl oyees wth physical harm
approxi natel y four days prior to the election. The enpl oyee pul | ed down the
tabl e where anot her enpl oyee was working and told her, "I'mgoing to sock it
toyou, evenif they fire ne fromwork here.” Several enpl oyees wtnessed the
incident. The Investigative Hearing Examner found that the physical threat
was insufficient grounds to set aside the el ection. The | HE concl uded t hat
simlar statenents have been characterized by the NNRB and ALRB as,

"...the sort of exaggerations which are recogni zed

as such by workers, especial ly when they occur in

the context of heated statenents nade in cl ashes of

personal i ties during canpai gns i nvol vi ng Vi gor ous

di spl ays of enotional involvenent." San D ego

Nursery ., Inc., supra, pp. 16i-17i.

Furthernore, both the ALRB and NLRB have consi dered such stat enents

as "partisan puffing," and both agencies have held that the | ack of actual
physical violence is an indication of the absence of an atnosphere of fear in
sone situations. See Patterson Farns, Inc. (1976) 2 ALRB No. 59; QGnens-
Qorning Hberglass (1969) 179 NL.RB 219 [72 LRRM1289]; Anerican Wol esal ers,
Inc. (1975) 218 NLRB 292 [89 LRRVI1352]; Zeiglers Refuse Ml lectors, Inc. v.
NLRB (4th dr. 1981) 627 F.2d 1000 [106 LRRVI2331].

In the present case, (havez threatened to kick an enpl oyee
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if he voted against the union. Two individuals were able to respond to that
threat by stressing that the workers coul d vote for whonever they want ed.

Such statenents woul d indicate that an atnosphere of fear did not exist. As
noted above, no actual physical violence occurred, and Chavez did not respond
to the two individual s who indicated that enpl oyees could vote freely. | find
that (havez's threat amounted to a fairly common incident in el ection

canpai gns and was not of the type of conduct which would tend to create an

at nosphere of fear in which voters could not freely choose their bargai ning
representative. Hence, | recormend that the obj ection be di smssed.

(hjection No. 8 - That portion of (bjection No. 6,

alleging that the el ection was conducted in an at nosphere of fear and
coercion as a result of anincident at the election site where a union
adherent di spl ayed a gun to another voter.

The facts are not in dispute. Inmediately after voting, Jose Luis
Agui | ar wal ked back to his pickup truck whi ch was parked approxi natel y 30-40
feet anay fromthe line of voters. (TRMI, p. 84A Mrio (havez was | eani ng
against the pickup. Aguilar had his hands in his jacket when he approached
(havez. Aguilar testified that (havez said to him "Take it out if you ve got
sonething to take out,” and he pull ed out a gun and showed it to Aguilar.
Aguilar testified that he sawthe handl e and approxi natel y one i nch of the
barrel of the gun. (TRMI, p. 85) No other enpl oyees were present when the
incident occurred. (TRMI, p. 85

Frearns have an "inherently intimdating i npact” on the free

choi ce of voters; however, the nere presence of guns
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wthout nore is insufficient to set aside an election. S lver Qeek Packing

Gonpany (1977) 3 ARB No. 13. In order to set aside an el ection, the

ci rcunst ances nust be such that the enpl oyees could not freely express their
choi ce concerning a col | ective bargaining representative. D Arigo Brothers
of Glifornia (1977) 3 ARB N\o. 37.

In the present case, the gun incident occurred
approxi nately 30-40 feet anay fromthe Iine of voters and there were no
other people present. The sole wtness of the gun incident had al ready
voted, and, therefore, it could not have affected his free choice. S nce
the display of the pistol was an isolated incident which could not have
affected the outcone of the election, | find that Enployer has failed to
neet its burden and I recomnmend that the obj ection be di smssed.

TOALITY G- THE A ROMSTANCES

A though incidents by thensel ves nmay be insufficient grounds to
set an election aside, the Board wll al so consider whether the
cunmul ative effect of the circunstances warrants setting an el ection
aside. See Harden Farns of Galifornia, Inc. (1976) 2 ALRB No. 30.

| find the objection alleging voter confusion to be totally wthout
nerit. The objections that Board agents abused their discretion by counting
bal ots as UFWvotes are equal |y wthout nerit. | also find that Enpl oyer
failed to establish a prinma facie case that Rogelio (havez' verbal threat or
the bonb threat on the day care center tended to affect the free choice of the

voters. The gun incident involved a single enpl oyee who
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had al ready voted, hence it coul d not have any inpact on the voters or the
election. Based onthe foregoing analysis, | find that the totality of the
ci rcunst ances does not warrant setting the el ecti on aside.

THE GHALLENGDD BALLOY F MR O GHAVZ

Al agricultural enpl oyees of an enpl oyer who worked during the
payrol | period i nmediately preceding the filing of a petition for
certification are eligible to vote. Labor (ode section 1157. In the present
case, the applicable payrol| period was February 11-17. Mrio Chavez did not
work at MP during that period and did not appear on the eligibility list.
Therefore, at the March 1 election, Board agents chal | enged Chavez pur suant
to 8 Gil. Admn. Gode section 20355 (a) (2).

The Board' s regul ati ons provi de exceptions to the general rul e that
enpl oyees nust be enpl oyed during the applicabl e payrol| period in order to be
eligbletovote. The followng individuals may be eligible to vote even t hough
their nanes do not appear on the eligibility list:

1. Enpl oyees who are absent fromwork during the applicabl e payrol |
period, but who receive pay for that period fromthe enpl oyer, e.g. enpl oyees on
pai d sick | eave or paid vacation; and

2. Enpl oyees who woul d have been on the payrol| during the
appl i cabl e payrol | period but for the enpl oyer's unfair |abor practice. 8
Gl . Admn. Gode sections 20352(a)(2) and (3).

No evi dence was presented that Mario Chavez falls wthin either
exception listed in 8 Gal. Admn. Gode section 20352. However, he nay still
be eligible to vote. The Board has



examned situations which fall outside of those articulated inits

regul ations. In one case, the Board renanded a chal | enged ball ot to the
Regional Orector inorder to determne the voter's eligibility. The Board
st at ed,

It appears to us inequitable to grant the vote to
enpl oyees who perhaps worked hal f a day for an

enpl oyer, and to deny the vote to | ong standing

errIDI oyees who happened to be absent during the single
rel evant payrol|l period. V& therefore hold that

enpl oyees who were on unpai d sick | eave or unpaid

hol i day nay, under appropriate circunstances, vote.
Rod MLellan . (1977) 3 AARB No. 6, p. 3.

In the above-cited case, the Board held that, in order to

determne the eligibility of the voter, it woul d consider such factors as
the enpl oyee' s work history, continued paynent into insurance funds,
contributions to pension or other benefit prograns, and any ot her rel evant
evi dence which relates to the i ssue of whether there was a current job or
position actual |y hel d by the enpl oyee during the rel evant payrol | period.
Rod MLellan ., supra, p. 4 A so see Valdora Produce . (1977) 3 ALRB
No. 8.

The Board does not require that the enpl oyee request and recei ve
a fornal |eave of absence. In deciding whether a chal |l enged voter was
granted a | eave of absence, the Board wll| consider the foll ow ng:

1. The enpl oyer's know edge of the enpl oyee' s reason for bei ng
absent and its express or tacit approval of that absence, and

2. The enpl oyee' s work history and whet her the enpl oyee



nay reasonably be expected to return to work wth the conpany, thus
retai ning his/her enpl oyee status. Ml -Pak Mneyards, Inc. (1978) 5 ALRB
No. 61.

Rogel i o Chavez, Mrrio' s cousin, testified that Mirio Chavez was
arrested on February 9 and that he was in the county jail during the period in
question. FRogelio testified that B na Lee Gabi nete approached hi mon February
10 and asked him"...howlong [Mrio] had been put injail." (TRIII, pp. 67-
68 and 80) He also testified that it was cormon know edge anong hi s co-workers
that Mrio Chavez had been arrested. (TRIII, p. 67) Rogelio then testified
that Mrio was deported after the arrest.@/ Mrrio returned to work on
February 22.

B na Lee Gabi nete deni ed havi ng any know edge that Mrio was
arrested or deported. She testified that the first tine she becane aware of
the arrest and deportation was when Mario returned to work.

| credit the testinony of Rogelio Chavez over that of B na Lee
Gbinete. | found Gabinete's testinony to be inconsi stent, evasive, and
confused. Gabinete nai ntai ned Mrio havez's nane on her nonthly tine book
and payrol | even though he was absent during the payrol| period of February
11. She clained that she had her "purposes” for doing so, yet when questioned
as to what those "purposes” were, she stated there was "no reason' for | eaving

his nane on the payroll. (TRIIIl, pp. 39-44)

16/ Rogelio Chavez's testinony was based on conversations he had
wth Mrio s "lady."
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Gabi nete testified that she woul d probably have kept Chavez' s
nane on her list until Thursday, the end of the work week, = and then
stated that she woul d have | eft his nane on the list until the day of the
election. (TRIII, p. 40) Gabinete then denied saying she woul d have
kept Chavez's nane on the list until the election (TRIII, p. 43), but
later testified that she woul d have | eft his nane on the list until the
election. (TRIII, pp. 46-47)

There are additional inconsistencies and contradictions wthin
Gabinete 's testinony. Furthernore, | found Gabi nete to be quite hostile
during cross-examnation. Based on her testinony and deneanor, | find that
B na Lee Gabinete was not credible, and | find that Gibi nete and P had
know edge that Mrio Chavez was in jail.

The ultinate issue to be resolved i s whether Mrio Chavez woul d
have worked during the applicable payrol| period, February Il through 17, but
for his | eave of absence. An examnation of his work history i s necessary.
Mrrio Chavez worked for B na Lee Gabinete and P for approxi nately five
years. (TRII, p. 29) In 1982, Chavez devel oped a pattern of absenteei sm
h nore than 20 occasions during that tine, he disappeared for two to three
days wthout giving Enpl oyer advance notice. (TRII, p. 28) Gibinete never
repri nanded Chavez for his absenteeism (TRII, p. 35

17/ She apparently neant Thursday, February 24 (TRIII, p. 40).
18/ The date of the el ection was March 1, a Tuesday.
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Chavez di sappeared, reappeared, and began work wthout ever discussing wth
Gabi nete why he was absent. Gabinete testified that she had no policy on

| eaves of absence. However, she also testified that she rehired workers
only if she needed themand would not rehire if there was no space. (TRII,
p. 52) The Board has held that a policy of rehiring workers as jobs becone
avail abl e indicates the existence of an infornal or de facto | eave policy.
Se Ml -Pak Mineyards Inc. (1979) 5 ARB No. 61. | find that, by never

var ni ng workers concerning thei r absenteei smand by rehiring workers
whenever space was avail abl e, Gabinete created an infornal | eave palicy.

As nentioned above, Mrio Chavez worked for Gabi nete and P for
five years. [During 1981, Chavez worked al| but approxi nately six weeks.
(BEx. No. 18) 1In 1982, he worked until June 10, returned Novenber 11, 1982,
and worked for the renai nder of the year.l—gl (Ex. No. 14) In 1983, Chavez
vor ked every week up to Mrrch 3, except for the week he spent injail. (Ex.
No. 19)

A though Chavez had a history of absenteei sm the record shows that,
during 1981, he was a steady worker at M. He worked the first half of 1982,
returned and continued working every week into 1983 until he was arrested.
Wthin approximately Il days, he returned and continued to work for M. Murio
Chavez was a | ongst andi ng enpl oyee who was absent during the single rel evant

payrol | period. As articul ated above, Gabi nete had an i nf ornal

19/ Gibinete testified that (havez inforned her he was
| eaving MP in June because there was not enough work avail abl e.
(TRII, pp. 38-39)



| eave policy and al | oned workers to return whenever space was available. QG ven
Chavez' s history of being absent and returning to work wthout ever being
reprinanded or warned, | find that he had a reasonabl e expectati on of conti nued
enpl oynent. In addition, based on his work history, | find that but for his
arrest, which was anal ogous to an unpai d | eave of absence, he woul d have wor ked
during the applicabl e payrol | period.

Assunming, arguendo, that there was no infornal |eave
policy at MP, | would still find that Mirio Chavez had a reasonabl e
expectation of continued enpl oynent wth Enpl oyer. Gabinete testified that,
al though she did not need (havez, she allowed himto work because she did not
want an unfair |abor practice charge filed against her (TRIII, p. 58), and she
therefore reserved a space for him Gibinete's inexplicabl e reason for
retai ning havez on her payroll list and her reserving a space for Chavez to
work lead ne to concl ude that Ghavez had a reasonabl e expectati on of conti nued
enpl oynent .

Based on the above, | conclude that it would be inequitable to
di senfranchi se Mrrio Chavez, a | ong standi ng enpl oyee of B na Lee Gabi nete and
VP, because he was not working during the rel evant payroll period. | find
that, but for his | eave of absence, he woul d have worked during the applicabl e
payrol | period. Should Chavez' s vote becone out cone determinative, | recomnmend
that it be overruled and the bal | ot count ed.

GONOLUS ON AND RECOMMENDATT ON
Based on the record evidence, | find that Enpl oyer has failed to

neet its burden of proving that the ballot in question
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confused voters, the Board agents inproperly counted bal lots, or that the
el ection was conducted in an at nosphere of fear which rendered i nprobabl e a free
choi ce by the voters. Mirio Chavez's ballot shoul d renai n unopened unl ess hi s
vot e becones out cone determinative, at which tine it shoul d be opened and
count ed.
Inlight of the above findings and concl usi ons
| recormend that the Board di smiss Epl oyer's objections to
the el ection and nove forward to set an investigative hearing
on the renai ni ng obj ecti ons.

DATEHD Qctober 14, 1983 Respectful |y submtted,
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