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STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

TEPUSQUET VI NEYARDS,

Enpl oyer, Case No. 83-RC 2-OX(SM
and

UNl TED FARM WORKERS CF 10 ALRB No. 29

AVER CA, AFL-A Q
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DECI SI ON AND CORDER
SETTI NG ASI DE ELECTI ON

Following a Petition for Certification filed by the Lhited Farm
Vrkers of Anerica, AFL-Q O (UFW or Uni on), a representation election
was held on February 11, 1983, anong the agricul tural enpl oyees of
Tepusquet Vi neyards (Enpl oyer or Tepusquet). The Tally of Ballots

showed the follow ng results:

N tion. .. . . . . . . . . . . 5
Uresolved Challenged Ballots . . . . . . 5
Total . . . . . . . . . . . . . . 40

Pursuant to Labor (ode section 1156.3( c) , ' the Enpl oyer
tinely filed objections to the el ection, one of which was set for
heari ng.

The objection set for hearing was whether the Petition for

Certification was filed at a time when the Enpl oyer was at

LYA| section references herein are to the California Labor
Code unl ess ot herw se specifi ed.
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| east at 50%of its peak agricultural enploynment for 1983, and whet her
the Regional Drector's peak determnation was reasonable in |ight of
the infornation available at the tine of the investigation of the
Petition for Certification.

An investigative hearing was conducted on May 16, 17, 18 and
19, 1983 before Investigative Hearing Examner (| HE) Robert S. Dresser.
The HE found that the Regional Drector's determnation that the
Petition for Certification was tinely filed was reasonabl e gi ven the
information available to her at that time and recommended that the
election results be certified.

Pursuant to Labor (ode section 1146, the Agricul tural Labor
Rel ations Board (ALRB or Board) has delegated its authority in this
natter to a three-nmenber panel.

The Board has considered the objections, the record, and
the | HE' s Decision and recormended Qrder of GCertification
inlight of the exceptions and brief filed by the Enpl oyer, and has

decided to affirmthe | HE's rulings, findi ngs,z—’

and concl usi ons only
to the extent consistent herewith, and to dismss the Petition for

Certification.
[T rrrr

2/ There were various discrepancies between the nunbers refl ected
in the payrol|l records and the nunbers referred to by the wtnesses, the
I HE, or the parties. For exanpl e, although the parties stipul ated that
111 enpl oyees worked during the payrol| period ending Gctober 11, 1982,
the figure of 110 enpl oyees was used by the Regional Drector and Board
agents. A simlar discrepancy exists as to the nunber of workers
enpl oyed during the payroll period ending Septenber 27, 1981. V¢ note
t hese di screpanci es; however, as they do not affect our anal ysis or
conclusions, we wll use the nunbers relied upon by the Regi onal
D rector and Board agents.
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Regional Drector's Peak Determnation

This is a prospective peak case, which requires the Board
to eval uate whether the Petition was filed at a time when the nunber
of enpl oyees was at | east 50% of the Enpl oyer's peak enpl oynent
peri od, which would occur later in the year. Payroll records for
the last full pay period before the petition was filed (the week
endi ng January 24, 1983) showed a body count of 37 workers and, under

the Board's Sai khon formula (Mari o Saikhon, Inc. (1976) 2 ALRB No.

2), an average of 14 or 17 daily workers (dependi ng on whet her one
particular day is excluded as being nonrepresentative). Payroll
records for the Enpl oyer's peak enpl oynent week in 1982 (the week
endi ng Cctober 11, 1982) showed a body count of 110 workers and an
dai |y average nunber of 61 enployees. In 1981, the Enpl oyer's peak
occurred over two consecutive payroll periods; peak under the
Sai khon averagi ng formul a was 53 workers (week endi ng Septenber 27,
1981) while the peak body count (week endi ng Cctober 4, 1981)
showed 81 enpl oyees. However, during the course of the Regi onal
Director's peak investigation, the Enployer represented to Board
agents that the week ending Septenber 27, 1981 was its peak week for
1981. Payroll records for this week showed a body count of 59
enpl oyees. It was not until after the election that the Enpl oyer
di scovered the peak body count week for 1981 show ng 81 enpl oyees,
During the peak investigation, the Enpl oyer argued to the
Regional Drector that a straight conparison of the 1982 peak
figures to the prepetition figures denonstrated that the Petition

was untinely. However, the Enpl oyer asserted t hat,
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even if the peak question was close, it estinated a 15%i ncrease in
its 1983 peak enpl oynent over its 1982 enpl oynent figures due to
production of 56 acres of grafted Miscat Canelli grapes.

Regional D rector Judy Wi ssberg determned that the Petition
was tinmely filed. She decided that the 1982 peak body count of 110
wor kers was abnornal and woul d not |ikely be the Enpl oyer's peak
enpl oynment figure for 1983 because: 1) apart fromthe payroll period
ending Cctober 11, 1982, no other week in 1982 or 1981 contai ned a
body count of nore than 59 enpl oyees; 2) declarations supplied by
Tepusquet workers during the investigation stated that no nore than
55 workers were enployed in the peak harvest seasons in 1980, 1981
and 1982; and 3) labor contractor Joaquin Gonez told Board agents
that he brought in a group of 19 or 20 workers one day during the
week of Cctober 11, 1982 "as a favor” to conplete work (the harvest
of vines at the end of rows being nachi ne harvested) left unfinished
when a crew of workers was mstakenly sent hone early. Based on the
above, the Regional Director concluded that the Enployer's "nornal "
peak body count was between 55 workers, as stated in the Tepusquet
wor kers' decl arations, and 59 workers whose nanes were contained in
the payroll records. Assumng the 15%i ncrease in | abor needs
projected by the Enpl oyer due to production fromthe grafted vines,
the Regional Director calculated that the body count woul d range from

63.25 to 67. 85 enployees.®’ The prepetition body

3/ The Regional Director also testified that she devel oped her own
formula for how many workers it would take to harvest a ton of grapes
and arrived at essentially the sane conclusion, i . e., it would take
an a?(ljiti onal eight enployees to harvest the 56 acres of Miscat
Canel I'i .
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count of 37 workers woul d thus be nore than 50%of either 55,
59, 63.25 or 67.85 workers.

The Regional Director also relied upon the fact that the
Enpl oyer did not provide requested information concerning the
nunber of worker-days required to harvest the grapes in each year,
nor did it provide the nunber of days (i . e., harvest schedul es)
during which the harvest occurred in the years 1978-1982. The
Regional Drector stated at the hearing that, wthout this
i nformation, she was unable to devel op a neans to neasure how nany
nore work days or enpl oyees woul d be required in 1983 over the
nunber of days or enpl oyees who worked in the 1982 harvest.

Rel evant Law and Precedent

The statutory | anguage applicable to prospective peak
cases is contained in Labor Gode section 1156. 4:

Recogni zing that agriculture is a seasonal occupation
for a majority of agricultural enployees, and w shing to
provide the fullest scope for enpl oyees' enjoynent of
the rights included in this part, the board shall not
consider a representation petition or a petition to
decertify as tinely filed unless the enpl oyer's payroll
reflects 50 percent of the peak agricul tural enpl oynent
for such enpl oyer for the current cal endar year for the
payrol |l period i mediately preceding the filing of the
petition.

In this connection, the peak agricul tural enploynent for
the prior season shall alone not be a basis for such
determnation, but rather the board shall estimate peak
enpl oynent on the basis of acreage and crop statistics
whi ch shall be applied uniformy throughout the State of
California and upon all other rel evant data

The peak requirenent insures that the total nunber of

enpl oyees eligible to vote is representative of the potentia
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size of the work force which will be bound by the results of the
election. (See Wne Wrld, Inc. (1979) 5 ALRB No. 41, Charles
Malovich (1979) 5 ALRBNo. 33.) A the sane ti me, however, section

1156.3( c) states that "[u] nl ess the Board determnes that there are
sufficient grounds to refuse to do so, it shall certify the

el ection.” The Board has stated that by this section the
Legi sl ature established a presunption in favor of certification of
the results of an election and that the burden of proof rests upon
the party objecting to the election. (See California Lettuce Co.

(1979) 5 ARBNo. 24.)

Section 20310(a) (6) of the Board' s regul ations provides
that if the enployer contends that the petitionis filed at a time
when the nunmber of enployees is |ess than 50% of peak, the enpl oyer
is required to provide evidence sufficient to support that

contention. In Charles Malovich, supra, 5 ALRB No. 33, we found

that it is nore reasonable to require that the party with access to
i nformation concerning peak produce it in support of its claim

rather than to require a Board agent to frame specul ative questions
about possibilities which mght or mght not affect enployment at a

particular ranch. (See also Domngo Farns (1979) 5 ARBNo. 35.)

The Enpl oyer argues that the Board agents, during the peak
i nvestigation, and the | HE, at the hearing, inproperly placed upon
it a burden of persuasion and proof that the peak requirenent was
not met. The Enployer argues that its only burden during the
investigation was to provide information to support its contention

that the requirenment had not been met. W agree with
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the Enployer.%’ The Board's regul ation section 2031 0(a) ( 6)

i nvol ves the enpl oyer's obligation to provide infornation concerning
its peak contentions; Labor Gode section 1156. 4., on the other hand,
prohibits the Board fromhol ding an el ection if the peak requirenent
is not net. Wile the Board may properly require an enployer to
provi de the necessary peak infornation nost accessible toit, see

Charles Malovich, supra, 5 ALRB No. 33, the responsibility still

rests wth the Regional Drector to determne whether the peak
requi rement has been met. The Regional Drector should investigate
all relevant data, as our prospective peak cases have noted,
including information not provided by or accessible to an enpl oyer,
if reasonably apparent or accessible to the Board agents. Based upon
all the infornation adduced during the investigation, the Regional
Drector nust still determine if the enployer is at |east at 50% of
its peak enploynent for that year. ly if an enployer fails to
provi de the necessary information accessible only toit, which
failure obstructs or precludes the peak determnation, nay the
Regional Director properly invoke the presunptions of the Board's
regul ation section 2031 0(e) .

How exactly to determne what an enpl oyer's prospective

peak will be has been problematic. In Bonita Packing Co. , Inc.

(1978) 4 AARB No. 96, we stated that it was incunbent upon the

4/ To the extent that a party challenges the tineliness of the
filing of a petition through post-election objections, the burden
of proving that the petition was untinely i s, of course, borne
by the objecting party. (See Glifornia Lettuce Co. , supra,

5 ARB No. 24.)
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Board to devel op standards for estimating peak enployment which
reflect such factors as crop and acreage data applicable on a
statew de basis, so that enployees and prospective representatives
woul d know with sonme certainty when they may call for an election at
an enployer's ranch. Pending accumul ation of nore infornation, we
stated we woul d continue to use the body count and Sai khon fornul as
as reasonabl e measures of tineliness of petitions even though neither
one was whol ly satisfactory in all circunstances. W have al so stated
that the body count formula should be used first, and only if the
peak requirement is not met under this formula, should the Sai khon
averagi ng nethod be applied. (A & D Christopher Ranch (1981) 7 ALRB
No. 31.)

I n applying the body count and Sai khon net hods in
prospective-peak cases, we have stated that the enpl oyer's payrol
records for prior years are usually the nost inportant single factor
for estimating peak for the current election year; however, other
factors such as changes in the types or varieties of crops planted,
an increase or decrease in the acreage, or weather conditions may in
any given situation be determnative of the peak question. (See Wne

World, Inc., supra, 5 ALRBNo. 41.) In Charles Mlovich, supra, 5

ALRB No. 33, the Board held that it is reasonable for a Board agent
to assune that the peak figure of the year preceding the year of the
election is the nost relevant to an estimate of peak, taking into
consi deration the crop and acreage statistics for the year of the
election. (See also Kawano, Inc. (1977) 3 ALRB No. 25; Domngo Farns
(1979) 5ARBNo. 35.)
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Thus, the first step in the determnation of prospective
peak is to look at the enployer's payroll records for peak periods in
prior years, paying particular attention to the previous year's peak
figure, and to consider the inpact of any changes in crops, acreage,
weat her, or any other factors fromthe prior years upon the
enpl oynent needs in the election year. (See, for exanpl e, Kam noto
Farns (1981) 7 ARBMNo. 4.5.) Hwever, we a so require an
examnation into the representative character of the prior years'

peak figures. 1In Charles Mal ovich, supra, 5 ALRB No. 33, we stated

that the previous year's peak enpl oynent figure was unusual ly high
because of unexpected weat her conditions, and the enpl oyer failed to
show that the high | evel of enpl oynent of the prior year woul d
continue. Ve noted that, under those circunstances, the peak nunber
of enpl oyees hired in a single year nay not accurately represent the
potential size of the bargaining unit. A close examnation of other
past years' peak periods, as well as crop and acreage statistics and
all other relevant data, will enable the Board to determ ne whet her
the nost recent prior year is representative of the enpl oyer's peak
enpl oynent needs and whet her the nunber of workers enpl oyed during
the prepetition payroll period will be representative of the
potential size of the peak work force that wll be affected by the
el ection results.

Recogni zing that there is a limted statutory tine
period in which elections can be hel d, and noting the need for
speed and finality in deciding the results of an el ection, we

have hel d that the standard of review in prospective peak cases
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is whether the Regional Director's determnation of peak was
reasonable in light of all the information available to himor

her at the time of the decision. (Charles Mlovich, supra, 5 ALRB

No. 33.) In Milovich, we stated that we would not be limted to
a consi deration of the methods actual |y enpl oyed by the Regi ona
D rector, but would i ndependently examne the infornation
avai l able to himor her and determne whether a finding of
timeliness was reasonabl e.

Anal ysi s and Concl usi ons

Appl yi ng the above principles to the case at hand, we nust
determne whether the Regional Director's decision that the petition
was tinely filed was reasonabl e given the infornation available to
her at the time. VW find that it was not. Initially, it nmust be

noted that if we foll ow the approach stated i n Kam noto Farns,

Kawano, Inc. and Charles Ml ovich of examning the prior year's

payrol | records and any change in acreage or crops fromthat year as
conpared to the year of the election, there woul d be no question that
t he peak requirement was not met under either the body count or

Sai khon net hods. However, as noted in those cases, other factors or
rel evant data could be determnative of the peak question. W find
that the Regional Drector reasonably concluded that the hiring of a
group of 21 workers in 1982 to pick end-row vines over a two-day
period because a crew of workers was m stakenly sent hone early was
LILTETEEETErrg

LILTETEEETErrg
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unusual and not likely to occur in 1983.% The Regional Director
woul d have been justified in adjusting the 1982 peak body count
figure of 110 by elinmnating the 21 workers fromthe conputations. &
Such an adjustnent woul d | eave the peak figure for 1982 at 89

enpl oyees.

A peak figure of 89 enpl oyees for 1982 i s, of course, in
line with the 1981 peak figure of 81. W nust determne whether the
Enpl oyer's mstaken representation that its 1981 peak occurred during
the payrol |l period ending Septenber 27, 1981 forecl oses consideration
of the Enployer's true 1981 body count peak of 81 workers. Under the
facts of this case, we hold it does not. Nornally, Board agents nust
be able to rely on the accuracy of statenents or payroll records
submtted to themby an enpl oyer during a peak investigation. For

exanple, in A& D Christopher Ranch, supra, 7 ALRB No. 31, the

enpl oyer clained that the ending date for a particular payroll period
was incorrectly nmarked, and thus a snaller nunber of enpl oyees was

used to conpute peak. V¢ noted that it is the enployer's

5/ do not discount the five enpl oyees who worked five hours
on the same day the group of 21 first worked. There is no show ng of
what type of work these enpl oyees did or whether their work was
uncharl?ct eristic of the Enployer's typical |abor needs for that day
or week.

8 Larry Lucas testified that the end-row vi nes coul d be picked by
a regul ar hand harvesting crew or by workers brought in for just that
purpose. Although Lucas stated it was not unusual to hire just to
pick end-row vines if the regul ar hand- harvesting pi ckers were busy,
he could not recall which of the two situations occurred in 1980 or
1981. Qven labor contractor Gonez' statenents that this was an
unusual situation, the Regional Director's conclusion that a | arge
group would not likely performthat work in 1983 was reasonabl e.

10 ALRB No. 29 11.



burden to keep accurate payroll records, and that Board agents were
entitled to rely on the accuracy of the payroll information

submtted by the enpl oyer. However, in Kamnoto Farns, supra, 7

ALRB No. 45, we upheld the IHE s ruling that Board agents have a
duty to investigate discrepancies in the information provided by the
enployer. In Kamnoto, the enpl oyer contended that it was not at
50%of its peak enpl oyment when the petition was filed. Yet, inits
response to the petition, the enpl oyer stated that its peak woul d be
70 enpl oyees, while the prepetition nunber of workers was 40. The
enpl oyer obviously neant to state that it anticipated an increase of
70 workers fromits previous peak work force. The Board noted that
the di screpancy coul d have been clarified by inquiries to the

enpl oyer or attorney, both of whomwere avail abl e.

V¢ hold that the difference between the body count figure
of 55 to 59 enpl oyees found by the Regional Drector to be the
"norrmal " peak figure and the Enployer's 1982 peak figure of 110
workers nerited further investigation by the Board agents. Wile the
inflated nature of the 110 figure coul d have been expl ained in part
by an adj ustnent involving the 21 workers who pi cked end-row vi nes,
the resulting figure of 89 workers was still substantially higher
than the 55 to 59 figure projected by the Regional Drector.

At hough Board agents are not required to ask specul ative questions
about factors affecting peak, the Enployer's initial infornation

(invol ving a conparison of its prior year work force |evel and crop
and acreage statistics wth the corresponding data for the el ection

year) was sufficient
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under Board precedent to support its claimthat the petition was
untinmely, and the Board agents therefore shoul d have sought an
expl anati on fromthe Enpl oyer concerning the substantial difference
bet ween the peak needs in 1981 and 1982. Instead, the Regi onal
Drector, upon realizing the difference between the 1981 peak of 59
enpl oyees and the 1982 peak of 110 wor kers, accepted the figure of
59 workers as the "nornal " peak and directed that an el ecti on be
hel d

n the evening before the el ecti on, when the Enpl oyer's
attorney, Ray Kepner, was told by Board agent R cardo QO nel as that
the 1982 peak was being di sregarded as unrepresentative, Kepner
stated that he believed the Enpl oyer had experienced a peak of 80
workers in a year prior to 1981. Kepner wanted to speak to Regi onal
D rector Veissberg that evening, but could not reach her. Wen
Kepner spoke to Wi ssberg the next norning, he repeated his statenent
concerni ng the 80 enpl oyees. V¢issberg told himto give the
informati on to Board agent Carl os Bowker. Wien Kepner and Larry
Lucas, the Enpl oyer's managi ng partner, spoke to Bowker by phone on
Friday at noon, Lucas attenpted to verify the 1982 peak figure of
110 enpl oyees by informng Bowker that tw ce the anmount of tonnage
was picked in the peak week as conpared to the other harvest weeks.
Kepner reiterated that a year prior to 1981 contai ned a peak of 80
workers. Lucas and Kepner both testified wthout contradiction that
Bowker told themthat, because it was the eighth day follow ng the
filing of the Petition, he would hold the election that afternoon
and continue his peak investigation | ater. Unhder these

Ci r cunst ances,
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we hold that the Enpl oyer did not have a sufficient opportunity to
explain the difference between its 1982 peak enpl oynent figure and
the 1981 figure relied upon by the Regional Director, or to
investigate or correct its mstaken reliance on the wong payr ol
period for its 1981 peak body count figure.”

V¢ do not weigh as heavily as did the | HE the Enpl oyer's
failure to provide such information as worker-days required to pick
an acre or ton of grapes or how nuch tonnage was hand- harvested as
conpared to machi ne-harvested. Regional D rector Wi ssberg, on
cross-examnation, admtted that she requested this information to
allow her to devise a fornmula for determning how many nore workers
woul d be required to harvest the 56 acres of grafted Miuscat Canel |
grapes. This testinmony is consistent with the testinmony of the
Enpl oyer' s wi tnesses (Kepner, Lucas and | abor consultant David
Agui no) as to their understanding of the rel evancy of the information
requested. At nost, the failure to provide all of the infornation
requested woul d be a proper basis for refusing to credit the
Enpl oyer's assertion that it would require a 15%increase inits
1983 work force to harvest the 56 acres of grafted Miscat Canel | i
grapes. It certainly is not a basis for disregarding the 1982 peak

figure

"' The I HE rul ed that Wi ssberg advi sed Kepner during a phone
conversation on Thursday at 4:00 p. m. that the unrepresentative
nature of the 110 figure was being i nvestigated. However,

Vi ssberg' s testinony does not support this finding. She suggested
to Kepner only that they were investigating whether there was sone
fraud as to the 110 figure and whet her the group of 21 workers who
had pi cked end-row vi nes was unusual. Board agents Carl os Bowker
and R cardo Onelas both testified that the unrepresentativeness of
the 110 figure first surfaced | ate Thursday ni ght.
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of 110 al t oget her.

V¢ evaluate the Enployer's alleged failure to provide
information in light of the Enployer's overall efforts to cooperate
with Board agents. Although the IHE found that the Enpl oyer failed
to provide certain informati on which was requested, the record is
clear that the failure resulted froma m sunderstanding or |ack of
cl ear communi cation between Board agents and t he Enpl oyer about what
informati on was requested. The Enpl oyer consistently nade itself or
its staff available to provide payroll records, docunents, and ot her
information or to answer questions. O two occasions, the Enpl oyer
went fromSanta Maria to Paso Robles to provide infornation in order
to acconodate Board agents. In our view, the Enpl oyer was nost
cooperative and was not wi thholding any information fromthe Board
agents.

VW also reject the IHE s anal ysis of the Enpl oyer's
testinmony concerni ng weekend work or penalties inposed by wi neries
for the delivery of overripe grapes. The point of this testinony
was not that an unusual anount of work in 1982 necessitated a
| arger-than-nornmal work force, but, instead, that each year grapes
nust be harvested when they becone ripe, even if this occurs on a
day on which no one usually works. To fail to pronptly harvest the
grapes results in penalties being inposed. This testinony supports
the Enpl oyer's contention that there is a one-week to 10-day peak
period within the harvest season when the Enpl oyer's greatest

harvesting activity occurs each year, weekends notw t hstandi ng.
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Conparing the prepetition payroll period nunber of 37
workers to the 1981 body count peak of 81 enpl oyees shows that the
prepetition work force was 45. 6% of peak, or 4.4%short of the
required 50% Conparing 37 to the adjusted peak of 1982 results in
a margin of error of over 8 The Board accepted a nargin of error

of 2.5%in Bonita Packing Co., I nc., supra, 4 ALRB No. 96, but

rejected a nargin of error of 7%in Wne Wrld, Inc., supra, 5 ARLB

No. 41. W hold that either 8%or 4.4%is too great a margin of
error to meet the statutory peak requirement. dven that the

Enpl oyer' s peak enpl oynent in the year i medi ately preceding the

el ection year was higher than the 1981 peak and that it was

undi sput ed that the Enpl oyer expected an increase in production from
the 56 acres of grafted Muscat Canelli grapes, which would require

sone increase in | abor needs, 8/

the evi dence further supports our
finding that the peak requirenent was not net.

V¢ do not adopt the dissent's position in Kam noto Farns,

supra, 7 ALRB No. 45, as urged by the IHEin this case. This
posi tion advocates the conparison of the nunber of workers enpl oyed
during the prepetition payroll period to the Sai khon average nunber

of job slots at peak. The rationale for this

8The Enpl oyer grafted 16 acres of grapes in |ate February
1983. During the peak investigation, the Enpl oyer did not reveal
to the Board agents that it intended to do any grafting in 1983
because this decision was not nade until shortly before the
grafting took place. The IHE felt this indicated a | ess than
candi d approach by the Enpl oyer to the investigation and shoul d be
taken into account by the Board. Even if the Board were to
consider this factor, a reduction of 16 acres in production in 1983
woul d not offset an increase in the Enpl oyer's |abor needs to handl e
the production of 56 acres of Miuscat Canelli.
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argunment centers on the fact that the statute (Labor Code section
1156.3(a) (1)) specifically calls for a conparison of the nunber of
workers currently enpl oyed during the prepetition period (i . e., a
body count) to the peak period of enpl oynent, which is nore el usively
described in Labor (ode section 1156.4 as an estination taking into
account prior peak figures and crop and acreage statistics.

The Sai khon averagi ng net hod was fornul ated as a neans to
take into account turnover in a work force; an inflated body count
nunber caused by enpl oyee turnover can be reexamned in terns of the
average daily nunber of job positions to arrive at the work force
size. However, the peak requirement exists to insure that the
prepetition work force size is representative of the size of the
work force at peak. |If sonme turnover is a factor affecting the
prepetition nunber of workers, the prepetition body count nunber nay
itself be an inflated figure which, when conpared to an inflated
body count nunber of workers caused by even nore turnover at peak,
nmay appear snall and unrepresentative. In such a case, conparison
of the average daily nunber of job slots during both the prepetition
period and the peak period will provide a nore neani ngful picture of
the representative character of the nunber of eligible voters than
woul d the approach suggested by the dissent in Kamnoto Farns.

R

By authority of Labor (ode section 1156. 3, the

Agricultural Labor Relations Board hereby orders that the el ection
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heretof ore conducted in this matter be, and it hereby i s, set
aside and that the Petition for Certification be, and it hereby
I's, dismssed.

Cated: June 13, 1984

ALFRED H. SONG Chai r man

JORGE CARRI LLO, Menber

PATRICK W HENNI NG Menber
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CASE SUMVARY

TEPUSQUET VI NEYARDS 10 ALRB No. 29
Case No. 83- RC-2- OX(SM

| HE DECI SI ON

The IHE rul ed that the Regional Director reasonably concl uded that
the UFWs petition for an election was filed at a time when the

Enpl oyer was at 50%of its peak enpl oyment. Al though the prepetition
body count of 37 enpl oyees was | ess than 50% of the Enpl oyer's 1982
body count peak of 110 workers, the | HE approved of the Regi onal
Drector's decision that the Enpl oyer's 1982 peak was unusual and
that its normal body count peak was between 55 and 59 workers, based
upon a nunber of factors: (1) the Enployer represented that its 1981
peak body count was 59; (2) the Enployer failed to provide
requested i nformati on necessary for the Regional Drector to
determne the representativeness nature of the 1982 peak figure; ( 3)
workers' declarations stated that the normal work force was about 55
workers; (4) a group of 21 workers was brought in to conpl ete work
after a crewwas mstakenly sent hone early one day during the 1982
peak week; (5) workers worked Saturday and Sunday during the 1982
peak week, an unusual situation; and ( 6) the Ewloyer was penalized
In 1982 for delivering overripe grapes to wineries, a situation not
likely to occur in 1983.

The | HE found that the Regional Director was reasonable in relying
on the Enployer's representation that its 1981 peak week contal ned
59 enpl oyees, even though the Enpl oyer's payrol | records
denonstrated a different body count peak week of 81 workers. The |HE
ruled that even if the Enpl oyer's nornal peak figure was 81 workers,
the margin of error with respect to the peak requirenent of 4.. 4%
was acceptable. Fnally, if the Board were to find the Regi onal
Drector's determnation of peak was unreasonabl e, the | HE urged the
Board to adopt the dissent's position in Kamnoto Farns (1981) 7
ALRB No. 45 whereby the prepetition body count is conpared to the
average dai ly nunber of workers enpl oyed at peak.

BOARD DECI SI ON

The Board ruled that, while the Regional Drector nmay properly
require an enpl oyer to provi de necessary peak i nfornation nost
accessible toit, the responsibility still remains wth the Regi onal
Drector toinvestigate all relevant data and nake a determnation as
to whet her the peak requirenent has been net. The Board found t hat,
while the Regional Drector was reasonable in elimnating the 21

wor kers who repl aced a crew mstakenly sent hone early fromthe peak
body count figure of 110 enpl oyees, the Regional Director was hot
justified in elimnating the peak figure of 110 altogether. The
Regi onal D rector shoul d have further investigated why the

Enpl oyer' s 1982 peak body count
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was substantially higher than its purported 1981 peak body count.
The Enpl oyer's mstaken representation as to its 1981 peak payrol |
period was held not to preclude the Enpl oyer fromshowng that its
correct 1981 body count peak was a different payroll week because
t he Enpl oyer was not given a sufficient opportunity to respond to or
I nvesti gate the di screpancy between its 1981 and 1982 peak fi gures.
The Board did not place the same weight that the IHE did on the
Enpl oyer's failure to provi de requested i nfornati on because the
Enpl oyer was cooperative in providing i nfornati on and any such
failure occurred as a result of msunderstanding or a failure of
communi cat i on.

The Board held that a nargin of error of 4.4%in neeting the peak
requirenent is too great to accept. The Board refused to adopt the
di ssent's approach in Kamnoto Farns of conparing the nunber of
eligible voters during the prepetition period wth the daily nunber
of workers enpl oyed at peak, and instead w |l continue to conpare
body count figures or the average daily nunber of workers during both
the prepetition and peak payroll peri ods.

* * *

This Case Summary is furnished for information only and is not an
official statement of the case, or of the ALRB

* * *
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DECI SI ON
STATEMENT CF THE CASE

ROBERT S. DRESSER, Investigative Hearing Exam ner (IHE):
This case was heard before ne on May 16, 17, 18 and 19, 1983, in
Santa Maria, California, pursuant to a Notice of Hearing issued by
the Executive Secretary of the Agricultural Labor Relations Board

(hereafter ALRB) on April 8, 1983.



A Petition for Certification was filed by the United Farm
Wrkers of Anerica, AFL-A O (hereafter "UFW) on February 3, 1983.
(BX:1.)Y The Petition was filed in the Oxnard of fice of the ALRB to
certify the UFWas the bargai ning representative of the agricultural
enpl oyees of Tepusquet Vineyards (hereafter "Enployer").2

A Notice and Direction of H ection was issued by the
Regional Drector on February 11 and 12 at two locations (the
Enpl oyer' s Shandon Ranch and the G nderella Mtel in Paso Robl es).
(See BX: 3). The Tally of Ballots ( BX: 5) shows the fol |l ow ng

resul ts:
W 30
No Lhion 5
Unresol ved Chal | enges 5
TOTAL BALLOTS 40

The Enpl oyer tinely filed a Petition to Set Aside
El ection, alleging six grounds for setting aside the el ecti on.
Pursuant to her authority under 8 Cal. Admn. Code Section
20365( d) , the Executive Secretary on April 8 dismssed five of the
obj ections and set one ( Enpl oyer's (pjection Nunber 1) for

_|/Board Exhibits are noted herein as " BX. " The Ewl oyer and t he
Petitioner stipulated to the introduction of twelve Joint Exhibits
which are noted herein as " JX. " The Enployer's exhibits are noted
herein as " EX", and the Petitioners exhibits are noted herein as
"PX." Al dates refer to 1983 unl ess ot herw se indi cat ed.

2/ The UFWand t he Enpl oyer stipulated that the UFWis a | abor

organi zation as defined in the Agricultural Labor Relations Act
(hereafter ALRA or Act) and the Enpl oyer is an enpl oyer as defined in
the ALRA This stipulation is found in the Reporter's Transcript of
the hearing. See Tr. [|:29. (References to the Reporter's
Transcript are noted hereinas " Tr . " followed by the vol une nunber in
Roman nurneral s and the page nunbers.)



hearing (See BX: 6). The Enployer did not file a Request for
Review, and the only objection set for hearing was:

1. pjection No. 1, whether the Petition for Certifi-
cation was filed at a tine when the Enpl oyer was at 50%of its peak
agricultural enploynent for 1983, and whether the Regi onal
Director's peak determnation was reasonable in |ight of the
infornmation available at the tine of the investigation of the
Petition for Certification.

Both the Enpl oyer and the UFWwere represented at the
heari ng and were given full opportunity to participate in the
hearing, including exam ning witnesses and filing briefs.2

This case presents a difficult prospective peak
question. The bargaining unit involves a 438.2 acre w ne grape
ranch growing red and white varieties |ocated at Shandon,
California. The Enpl oyer's Response clained that the peak of
season or 50% of peak had not yet been reached and woul d not be
reached until the fall harvest. The Enpl oyer's Response had
an attachnment which indicated that in 1982 there was a body count?/

of 110 enpl oyees who worked during the week of Cctober 11

t hrough Qctober 17 during the 1982 harvest. The Enpl oyer al so

3/During that portion of the hearing when Board agents testifi ed,
they were represented by attorneys fromthe kxnard Regional Cfice.

4/ The record includes the testinony of five wtnesses called by
t he Enpl oyer and three witnesses called by the UFWas wel |l as
seven Board Exhi bits, twelve Joint Exhibits, six Enployer
Exhibits and two Petitioner Exhibits admtted into evi dence.



asserted that there would be an additional 55 acres put into
production in 1983 whi ch woul d produce a white variety of grape
known as Muscat Canelli and would result in approxinmately a 15 to
20% i ncrease in production and a correspondi ng i ncrease in peak
| abor needs over and above the 1982 body count peak.

The Acting Regional Director for the xnard Regi on,
Judy Wei ssberg, found after a conprehensive investigation that
the Petition was not tinely filed under a Sai khon averagi ng
approach. ®’ She found, however, that there was peak under a body
count® and so found by disregarding as unrepresentative the 1982
peak body count week cl ained by the Enpl oyer because of certain
i nformati on which the investigating Board agents had adduced
during the investigation. This information included evidence
that the | abor contractor brought in as a favor to the Enpl oyer
at least 19 or nore enpl oyees who ot herwi se woul d not have wor ked
during that peak week and decl arations obtained by the UFWfrom
farmwor kers who indicated that nore people than were normal |y
enpl oyeed in past harvests had worked during the week of Cctober
11 through 17. Wissberg found that the week preceding and the

week follow ng the week of Cctober 11 through

5/ Thi s met hod conpares the average nunber of enpl oyees worKki ng
each day during the two rel evant payroll periods. Mrio Saikhon,
I nc., 2ARBNo. 2(1976).

6/ The body count is sinply the conventional count of the nunber of
enpl oyees in each of the payroll periods which are bei ng conpared.
Se Donley Farns, I nc., 4 ARBNo. 66 (1978) and A & D Chri st opher
Ranch, 7 ALRB No. 31 (1981).



17, 1982, were reflective of the peak | abor needs typically faced by
the ranch. These two weeks had a body count peak of about 65
enpl oyees.

Vi ssberg al so took into consideration the peak body count
for 1981. This nunber equal ed 59 according to Joint Exhibit No. 6
which is the only docunent which was actual |y handed over to the
Board agents and which purportedly represented the peak week for
1981. It was not until well after the el ection, according to
unrebutted testinony fromLouis Lucas, the owner of the Shandon
Ranch, that it was found that a subsequent week in fact had a body
count peak of 81 enployees. In addition, the Enployer failed to
provi de enpl oyenent |evels frompast years or explain why so nany
nore workers were needed in 1982 than in past years.

The prinmary issue presented by this case is where to pl ace
the burden of providing information which is reasonably related to a
determnation of peak | abor needs. The Enpl oyer's posture
t hr oughout the hearing and apparently throughout the investigation
was that under recogni zed theories and conputations of peak either
by body count or by averaging, there was no theory by which
Wi ssberg could find that this petition was tinely filed regarding
peak. The UFWon the other hand, contended that the 110 body count
peak week was abnornmal and could not be used to predict the
Enpl oyer' s peak | abor need for 1983.

Wi ssberg found that the Enpl oyer failed to neet its
burden of show ng that the peak requirenent was not met. For

exanpl e, she contended that the Enpl oyer did not provide



information regardi ng the nunber of workers required to pick a ton or
an acre of any of the varieties of grapes grown on the ranch. Nor
did the Enpl oyer provide the Board agents conducting the
investigation with the total nunber of tons harvested per variety
(except for Zinfandel) or infornation indicating whether the tons
were picked by hand or machi ne and the nunber of workers required to
hand harvest or machine harvest the different varieties of grapes.

The follow ng discussion sets forth ny findings and
anal ysis of the infornation available to the Acting Regi onal
Drector at the tine of her investigation and decision on the peak
questi on.

Throughout this Decision | have noted the specific
transcript references, and have quoted specific passages of
testinony, upon which | have relied in nmaking ny findings. Based
upon the entire record, including ny observation of the deneanor of
the witnesses, and after consideration of all the evidence and the
parties' post-hearing briefs, | nmake the follow ng findings of fact
and concl usions of | aw.

FI NDI NGS CF FACT

A. Background

M. Louis Lucas testified that he has been the nmanagi ng
partner for Tepusquet Vineyards fromits inception in 1971 and he
considers hinself its founder. As managing partner, heis
responsi ble for taking care of the "financi al s" and everything that
goes wth the business and farmng aspects of the operati on.

Tepusquet M neyards is headquartered approxi mately 12 m|les east



of Santa Maria and its Shandon Ranch (the subject of this
el ection) has been in existence since 1973. (Tr. 1:32-33.)

Accordi ng to Lucas, the Shandon Ranch (al so referred to as
Shandon Vineyard) is |ocated approximately 18 mles east of Paso
Robl es and approximately 75 to 80 mles fromthe Tepusquet
headquarters office in Santa Maria. He grows only w ne grapes at
t he Shandon Vineyard. The red varieties include Cabernet Sauvi gnon
and Zinfandel and the white varieties include Chenin Bl anc,
Sauvi gnon Bl anc, Pinot Chardonnay and Miscat Canel li.Z/

The various operations involved in growing the wi ne grapes
at Shandon are pruning, tying, suckering, general care and
mai nt enance of the vineyard and harvesting. The pruning operation,
whi ch requires manual hand | abor, lasts fromsix to eight weeks
usual ly during the nonths January, February and March. Lucas
testified that during the pre-election period there was pruning,
tying and tightening wires with sone flood control. He said that
tightening the wires is sonmething that is done once every three to
six years, depending on need. Pruning and tying are nornal
operations at that time of the year. Approximately 20 to 30 peopl e
are ordinarily involved in the pruning and tying operation (this
does not include tightening the wires or flood control). Suckering
occurs usual ly sonetime in May and takes around 20 people. The

suckering operation lasts four to five weeks.

7/ Tr. 1:32-33. The ranch originally consisted entirely of red
grapes. The varieties which have been renoved by grafting have,
therefore, beenred. Tr. 111:60. Fve acres of Chardonay (a white
variety) were grafted in 1978 for the first ti me.



The next seasonal operation requiring a substantial
enpl oyee conpl enent is the harvesting operation which occurs in the
fall of the year (the mddle of Septenber until the mddl e of
Cctober). (Tr. 1:33-35.) Lucas testified that the harvesting
operation usual |y takes about four weeks. During the harvesting
operation, he does not engage the same anount of |abor during each
of the four weeks. He testified that a few varieties of the w ne
grapes overlap. They usually start picking the grapes and build up
to a peak and then subside in their activity. Thisis all "quite
dependent upon weat her and the ripeness of the grapes.” (Tr.
| : 36.) Lucas testified that the 1982 peak | asted approxi natel y 10 days.
(Tr. 1:38.) Yet, Lucas later testified that "you start off
pi cking a few grapes and suddenly everything is ripe. And then for
three or four weeks its a day-and-night operation.”™ (Tr.
[1:26.) Thiswuldindicate the difficuty the Enpl oyer has in
anticipating when the harvest will comrence, howlong it wll |ast
and how rmany workers will be needed. The difficulty in predicting
peak | abor needs for the wi ne grape harvest are further illustrated
by Lucas' testinony in response to a question of how he builds up
to a peak during a harvest season:

That's sonething that's determned agai n by

Mot her Nature as well as the sugar and acid

of the grapes.  course, the other thing

is where the grapes are going, what w neries

are--what the wineries' hours are. There's

lots of things that go into when the grapes

are picked. Tr. |I: 38.

Though harvesting at Shandon i s done both by machi ne and

by hand, nost of the tonnage is machi ne harvest ed.



(Tr. 11:25.) The nechanically harvested portion of grapes goes to
one w nery, but Lucas did not clearly identify that winery nor did

t he Enpl oyer introduce evidence indicating any specific requirenents
or criteria utilized by that unidentified winery in accepting or

rej ecting the machi ne harvested w ne grapes from Shandon.

Lucas testified that they operate the nachines at ni ght,
but also testified that:

we al so run nmachines during the day when weat her

permts. A the sane tinme we harvest by hand

during the day. Some days we mght pick two or

three different varieties. The big question is

when the grapes are ready to pick and where the

grapes have to go. Sone grapes are required to

pick in two-ton gondol as; sonme grapes are

required to pick in one-ton gondolas, as in the

case of the Concannon Wnery. Qher w neries we

have to pick in 4-by-4 bins. (Tr. 11:25.)

Again, he did not indicate whether the GConcannon Wnery
is purchasing the grapes from the Shandon ranch or from his Santa
Maria ranch.

For the acres harvested by nachine, Lucas has crews pick
the end rows by hand. Each norning he assigns the hand crews to
pi ck those grapes that had been set up the previous day to go to
whi chever wnery. (Tr. 11:25.)

Lucas testified that at harvest time at the Shandon Ranch
the first variety normally picked has been the Chenin Bl anc. The
next variety picked is Sauvignon Bl anc, and at about the sane tine
the Zinfandel is picked. The last variety picked is the Cabernet.

F ve acres of Chardonay woul d be picked "i n



the mddle of things." Sone years the Chenin Blanc is |ight and
the Sauvignon Banc is heavy. (Tr. 111:72.)

During the harvest season, Lucas testified that it is not
unusual for his enpl oyees also to be harvesting for other enployers
inthearea. (Tr. 11:30.) Shandon Ranch draws froma singl e | abor
contractor who is not only the | abor contractor for Tepusquet but is
also the labor contractor for several other growers. |In addition,

t he harvest season of the other growers woul d be about the same tine
as the harvest season at Tepusquet. In fact, the |abor contractor is
providing | abor to other enployers at the sane tinme that he is
providing | abor to Tepusquet. Lucas further testified that the

| abor contractor noves his enpl oyees around. He testified that if
Tepusquet needs enpl oyees on a certain day, usually Tepusquet will
notify the contractor on the day before. There have been occasi ons
wher e nei ghboring enpl oyers have had to pick their grapes quickly
and the | abor contractor "may be at noon pulling enpl oyees away from
us and taking them sonmewhere else to help out that grower in getting
his grapes picked." (Tr. 11:29.)

Wien asked how he pays his enpl oyees, Lucas testified that
during harvest the hand crews are paid on a piece-rate basis, so
much per pound or so nuch per gondol a whi ch approxi nates certain
tonnage. He said that they were not paid an hourly rate. (Tr.
I'1:28.) The record is unclear as to the nethod of paynent for the
machi ne crews.

Ms. Row na Bunch, the clerical enpl oyee who prepares
the payrol|l for the Enpl oyer, testified that the Enpl oyer's

10.



pay week runs from Monday t hrough Sunday. The | abor contractor,
Mr. CGomez, submtted crew sheets as he got them 1In addition to
the | abor contractor enployees, the Enpl oyer al so has "direct |abor
enpl oyees” who work at or in connection with the Shandon Ranch.
(See JX:1 and 2. )

In the Response to the Petition for Certification,
(BX:2), the BEnployer asserted that for the cal endar year 1983 t he
Enpl oyer' s peak | abor force woul d be 15% hi gher than the 1982 peak
figure. This increase was due to the grafting of vines in 1982
which would result in 1983 in a 15%i ncrease over 1982 in the
approxi mate acreage to be harvested. The Enpl oyer's Response
al l eged that the average daily nunber of enployees in the pre-
petition payroll period (January 24 through January 30, 1983) was
either 14 or 17 (dependi ng upon whet her one day was deened
nonr epr esent ati ve) whereas the average daily nunber of enpl oyees
for the alleged 1982 peak week of Qctober 11 through 17 was 61.
The Response al so indicates that 37 different enpl oyees worked during
the pre-petition payroll period. Though the Response does not
i ndi cate the nunber of different enpl oyees who worked during the
1982 peak week, the Enpl oyer submtted Joint Exhibit 2 withits
Response which does list the workers enpl oyed during that week.

Lucas described the process of grafting whereby the
variety of wine grape is changed. Vines are sawed down, a piece of
wood of the new variety is inserted into the vine that was sawed
down and then when the new vine begins grow ng, they have the new

variety. They are thereby able to change one variety

11.



to another variety without pulling up the entire vineyard and
replanting it. The first year when the grafting occurs, there is
no production fromthe grafted acres. During the second year
follow ng the grafting procedure, there would be from60 to 80% of
normal production fromthat vine. By the third year follow ng the
grafting the vine wll usually be back to full production. There is
no warranty, however, that the graft will take. It nay take the
first time or it mght be necessary to regraft or graft it again.
It takes three to four years to get the vines back to full production.
(Tr. 1:52-53.)

In his testinony regarding the effect of grafting, Lucas
indicated that the grapes are picked by hand during the first two
years after grafting. Machine harvesting woul d shake the vi ne and
break the root. Lucas testified that he coul d not use the machi ne
inthe vineyard for a couple of years. He went on to testify in
reference to grafting fromZ nfandel to Miscat Canelli, a white
W ne grape, that nost wneries are suspicious of harvesting white
grapes by machi ne because of oxidation and some ot her unsepecified
things that can happen. He testified that the Muscat Canel li grape
lends itself nore readily to hand harvesting. However, Lucas did
not testify that the Muscat Canelli woul d necessarily be hand
harvested in 1983. He nerely indicated that generally speaking
this is what nost wineries mght require. (Tr. 1:54.)

B. Enpl oyer's Response

Lucas hired | abor relations consultant David Aqui no

and attorney Raynond Kepner to assist himduring the period

12.



between the filing of the election petition and the conduct of the
election. Aquino testified that he was involved in representing
Tepusquet Vineyards in the election proceeding. It was Agqui no who
del i vered the Enpl oyer's Response to Board agent Harry Martin and net
with Martin to explain the contents of the Response.®’ At the sane
tinme he was involved in representing Tepusquet, he was representing
French Canp Vineyard and Continental Vintners where the UFWhad al so
filed election petitions onthe sane day. (Tr. 11:163.)

Lucas testified that from Mnday on, Aquino acted in a
l[imted capacity and only as a | abor consultant and was not
i nvol ved i n decision making or comunicating with the Board. He
served as a nessenger, and he rel ayed nessages from Board agent to
Lucas or his other agents.

Attorney Raynond Kepner testified that he began his
representation of Lucas with respect to this election proceeding on
Fri day, February 4, 1983, and his initial responsibilities included
assisting the Enpl oyer in preparing the Enpl oyer's Response. Kepner
testified, "W discovered a problemwith the peak i ssue. | focused,
| guess, ny counseling during the first day or two after the petition
was filed, on that issue. W discussed that at sone | ength."” (Tr.
I'1:71-72.) Kepner assisted the Enpl oyer by tel ephone until he

arrived in Santa Maria on

_8/Tr. 11:162-165. | note that the Enpl oyer never call ed Board agent
Martin as a witness despite Enployer suggestions that Martin

al l egedly recommended that the petition be dismssed on the basis
that the peak requirement was not net under any test. (See testinony
of Kepner at Tr. 11:74.)

13.



February 8, 1983. He continued representing the Enpl oyer
t hroughout the peak investigation, the conduct of the el ection,
and thereafter in all proceedings involving this election. |
note that Kepner testified that he tal ked to Aqui no throughout the
week of the election. (Tr. 11:77.)

Lucas testified that he directed the preparation of the
Enpl oyer's Response to the Petition for Certification. He also
testified that he was served on Thursday, February 3, with the
Petition for Certification by UFWrepresentati ve Peter Cohen. Wen
Lucas was served with the Petition, he asked for help fromhis office
staff in preparing the Enpl oyer's Response. H s staff obtained and
secured the requested information fromconpany records. Hs office
manager, Jani ce Shouwn, and Row na Bunch assisted in the preparation
of the Response. Lucas testified that he consulted with his attorney
Kepner and Aquino with respect to the preparation of the Enployer's
Response. They both assisted Lucas in the preparation of the Response.
(Tr. 1:39-41.)

Kepner testified that as he went through the preparation
of the Response which he was doi ng by tel ephone wth Lucas, they
di scovered a problemw th the peak i ssue. He further testified that
he reviewed the Enpl oyer's Response formby tel ephone with Lucas'
staff to make sure there were no questions or problens in answering
or handling the questions. He spent nost of his tine in connection
with preparing the attachnent to the Response which lays out in a
summary fashion the peak issue. He received information fromthe
office staff, researched the issue and presented a brief statenent

to the Board so that they woul d be

14.



able to grasp the nature of the peak issue. The parties
stipulated that Joint Exhibits 1 and 2 were turned over to the
Board agents on February 5, 1983.

Lucas testified that Joint Exhibit No. 2 contained tine
cards for the peak harvest period fromQctober 11 to Qctober 17,
1982, with the first portion including the tinecards of those
directly enpl oyed and the second portion constituting the daily crew
sheets of the contract labor. (Tr. I:51.) It should be noted
that the UFWdoes not dispute the fact that there were approxinately
110 different persons enployed during this week in Cctober 1982,
nor the nunber of hours or the nunber of days shown in the
particul ar docunents which conprise Joint Exhibit No. 2.

For the 1982 peak week Lucas did include one clerical and
he did not include the ranch superintendent. The enpl oyees
included both in the 1983 eligibility week and the 1982 peak week
i ncl ude enpl oyees enpl oyed by | abor contractor Joaqui n Gonez

Upon cross exam nati on, Kepner conceded that page 5 of
t he Enpl oyer's Response was the only infornation provided at
that time regarding the grafting issue.

C Informati on Requested by the Board Agents (including the
Acting Regional Director) During the Peak Investigation

Acting Regional D rector VWi ssberg concluded that the
Enpl oyer' s Response did not provide the type of information she
needed to determne whether the Petition was tinely filed as to
peak. Wi ssberg asked Board agent Bowker to contact Aquino on
Monday evening (February 7, 1983) and request certain

15.



information including payroll data concerning |evels of the

wor kforce in 1981, acreage production and workforce |evels in past
harvests at Tepusquet. (Tr. 1V:107.) She also directed himto
obtain harvesting and grafting schedul es for past years and
acreage production and workforce levels relating to the grafting
of vines in past years. She also asked Bowker to get work days
required per acre harvested and proof of grafting. (Tr. I11:135-
140.)

Bowker conplied with Weissberg's directive and called
Aquino at 8:00 or 9: 00 Mnday evening and asked himto provide the
information the follow ng nmorning. Aquino indicated that it was late
and he would do his best to obtain the information by the foll ow ng
morning and be at the Santa Maria office of the ALRB. Bowker denied
that he told Aquino that he would call himback [ater that evening
(Tr. 111:135-139, 145.)

Bowker testified that he was at the Santa Maria ALRB office
at 7:30 a. m. to review the peak question. Aquino did not arrive at
the office. He talked to Aquino |ater that norning and then he
tal ked to Kepner. Bowker testified that Aquino said he didn't have
the information ready and asked himto call Kepner about this issue.

When he spoke with Kepner at 11 a. m. on Tuesday,

February 8, Bowker went over the sane itens that he had requested
from Aquino. Kepner told Bowker that, based on the Enpl oyer's
Response, the issue of peak was not in question and that the Board
agents had enough infornation. Bowker testified that during this

conversation with Kepner, Kepner was "kind of " |oud and
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very persistent. He did not allow very nmuch time for a response and
it was a |lengthy conversation. Kepner becanme "kind of mad and ki nd
of angry" when advi sed by Bowker that Bowker was going to go ahead
and hold the pre-election conference that evening. Bowker testified
that he told Kepner during this conversation that he needed
information on the nanpower hours per acre and harvesting, the
grafting of the vines, and the history of the grafting. Kepner
kept saying that this information was not necessary. Kepner told
Bowker that Kepner needed time to get this infornation ready for the
pre-election conference and they'd discuss it later. (Tr.
[11:141-146.) « Bowker testified that he did not refuse to accept any
information. (Tr. 111:145.)

Kepner did not attenpt to present any information prior to
the pre-election conference held early Tuesday evening, February 8.
After the pre-election conference, Bowker met with Kepner, Lucas
and Aquino for about 30 to 45 minutes. Bowker testified that he
received information (see Joint Exhibits 3 through 11) fromthe
Enpl oyer during this nmeeting. After the nmeeting concluded, Bowker
told the Enployer and his agents (including Kepner and Aqui no) that
he woul d attenpt to review the informati on and make a peak
determnation by 10 o' cl ock the next morning. Bowker testified
that the Enployer failed to provide himat this neeting or at any
other time with the requested information indicating the "nmanpower
used per acre for harvesting." (Tr. 111:148.)

Subsequent to the February 8 meeting Bowker went to

the notel room where three Board agents were interview ng
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Tepusquet workers. According to Bowker, these workers claimed that
sone kind of fraud had been taking pl ace. The workers said that
they had not seen as high a nunber as 110 workers during the 1982
peak week. After this neeting, Bowker and the Board agents travel ed
back to Santa Maria, arriving at approximately 1 a. m. on Védnesday
norning, and briefly went over sone records that had been provi ded by
t he Conpany. They comrenced their work again at around 8 a. m. at
the Santa Maria ALRB of fice. From7: 30 that norning, they went
t hrough informati on the Enpl oyer provided the previous evening. (Tr.
[11:149-151.)

Bowker testified that he had requested on Tuesday
evening that the parties nmeet at the Paso Robles Inn the follow ng
norning at 10 a. m. , but that he did not attend the neeting. Instead,
he and the other Board agents revi ewed decl arati ons brought in by
sone workers as well as lists of nanes that the workers clai med
wor ked during the peak week in previous years. According to Bowker,
the workers' allegations required a continuation of the peak
investigation. A around 10:30 a. m. Wdnesday, Aquino called and
wanted to know why Bowker was not at the Paso Robles Inn. Bowker
advi sed himthat something el se occurred, and it woul d take nore
time to make a decision and that he would call himlater. (Tr.
[11:151-152.)

Shortly after Aquino's call around 10:30 a. m. on
V¢dnesday, Kepner called. At this point Bowker asked R cardo
Ornel as, another Board agent, to carry on the conversation with
Kepner and to continue the investigation regarding the additi onal

information requested. Bowker instructed Qnelas to check the
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all egations nade by the workers on Tuesday night. Qnelas then
arranged with Kepner to neet at the Tepusquet office later that
day

Bowker testified that he instructed Onelas to go to the
Tepusquet office for the purpose of verifying the nunbers presented
in Joint Exhibit Nos. 5 and 6 (received fromthe Enpl oyer on Tuesday
night follow ng the pre-el ection conference) which pertain to the
enpl oyee body count summary for the 1982 peak (Joint Exhibit No. 5)
and the enpl oyee body count summary for the 1981 peak week of
Septenber 21 thru 27, 1981 (Joint Exhibit No. 6) . (Tr. 111:152-
155.)

Bowker testified that on Wdnesday evening he went to the
| abor contractor's hone in Paso Robl es and asked himto provide
payrol |l records for the years in question. He did this sonetime
between 7 and 8 in the evening. He met with and tal ked to the | abor
contractor for Tepusquet, Joaquin CGonez. Bowker was acconpani ed by
Board agent Gastel um and they both inforned Gonez of the need to go
over the payroll records of Tepusquet Vineyards for 1983, 1982 and
1981. Conez said that the bookkeeper woul d not be able to have the
information ready that evening, but that he would have it ready the
following norning. Therefore, Bowker agreed to go by the house
around 11 or 11: 30 the next norning.

During the Wdnesday evening neeting with Gonez, Bowker
asked Gonmez regarding the week in 1982 where 110 workers were on the
payroll. According to Bowker, Conez said that this was an unusua

situation because he had forgotten to harvest the
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ends of the vines one particular norning, so he had gotten peopl e
fromother ranches that were working for himto cone as a favor and
clean up the ends of the vines for that particular day. He had
extra workers for that day to help himout. According to Bowker,
Gonez said that it was a mstake that those grapes were not picked
by the crewin the norning. He, therefore, had to bring the extra
help to catch up with the work that was not done by the origina
crew. Bowker testified that Gomez told hi mthis happened two days
during the Cctober 11-17, 1982 peak week. (Tr. 111:157-158.)

Bowker testified he showed Gonez Joint Exhbit No. 5. Wth
respect to the enpl oyees who only worked two hours or five hours,
Gonez stated that they were there only to catch up with the work
that was inconplete and was not conpleted by the earlier crew.
They were extra hel p. The norning crew had already | eft, so they
had to bring in some extra hel p. After speaking wth Gonez, Bowker
went back to the notel and again Kepner called that night and
Bowker told himthat they had not nade a determ nation and that nore
investigation was needed. (Tr. I11:159.)

According to Bowker, Gonmez did not cone Thursday
norning, February 10 as prom sed. He had directed his bookkeeper
to provide all the information that had been requested the previous
ni ght, but the bookkeeper was tied up so they did not get the
information until about 3 o' cl ock Thursday afternoon.

By Thursday eveni ng, Véissberg had concl uded that the
Cctober 11-17, 1982 peak week was hi ghly unusual and unrepresen-

tative of the normal peak harvest needs at Shandon Ranch. In
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essence, \Wissberg decided not to use that week to predict the
Enpl oyer' s peak | abor needs at the Shandon Ranch for 1983. Wen
Bowker was speaki ng by tel ephone to Kepner and Lucas on Friday
norni ng, Bowker testified that he told themto provide himw th any
information they possessed which woul d i ndicate hi gher peak weeks in
1982 or prior years and whi ch woul d overcone Wi ssberg' s finding that
the peak requirenent was met. Bowker advised themthat he woul d
consi der any such information and that the decision to hold the
el ection could be reconsi dered. Bowker then testified that Kepner
did not provide any such information. Bowker testified that Lucas
was on the line during this tel ephone conversation. (Tr. 111:308.)
Acting Regional Drector VWissberg testified that she had
di rected Bowker on Monday evening, February 7, to call Aguino. She
nmade out a list of specific infornmation that she wanted Bowker to
communi cate to Aguino that the Enpl oyer woul d have to turn over.
She believes that he nade this tel ephone call that evening while
they were still at the Oknard Regional Office, though she does not
recall if she actually heard the conversation. (Tr. [V:102-103,)
Wi ssberg testified that she first spoke wi th Kepner on
Tuesday norning and it was her inpression that he had al ready
received fromAquino the list of the specific information that had
been requested by Bowker the previous evening. In her mnd what
Kepner was doing was | ooking at that list of information and
guestioning the need for Board agents to receive that information.

VWi ssberg further testified that she did not tell Kepner

21.



that she would not give himthe specific type of information needed
by the Board agents. In fact, she was under the inpression that
Kepner already had the list of information. (Tr. [1V:106.)

During the Tuesday norni ng conversation, Kepner asked
Vi ssberg about the information that the Regional (fice had
requested fromthe Enpl oyer and asked why she needed t hat
information. She told Kepner she needed categories of infornation
regardi ng workforce levels in past peak periods, specifically 1981,
in order to determne the pattern of workforce | evels during past peak
periods. She also told himshe was asking for information on the
effect of grafting on the 1983 prospective peak period. She was
trying to derive a formula for determ ni ng how nany additi onal
enpl oyees woul d reasonably be necessary due to an increase in acreage
related to production of the grafted vines in 1983. She testified
that she went into a fairly detail ed discussion regarding the
different kinds of information that she requested. Regarding the
grafting i ssue, she believes that she told Kepner during the Tuesday
conversation exactly what each of the categories of information were
including the past history of the Conpany of yield per acre per type
of vine and the harvesting schedul es. She wanted to know and, she so
conveyed to Kepner, howlong it had taken to harvest the particul ar
acreage of vines in the past as well as if there was any information
whi ch woul d show past grafting of the Conpany and the effect on the
wor kf orce when the grafting acreage cane back into production. (Tr.
1V:102.)

She further told Kepner she wanted verification of
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how nuch acreage had been grafted in 1982, how nuch was com ng out of
grafting in 1982 and how nuch coul d be reasonably expected to be back
into production and the yield for 1983. She told himshe needed a
nmet hod of deriving a fornula for workers, whether it was workers per
ton, workers per acres, or workers per day, and she expl ai ned she
needed the harvesting schedules for past years to determ ne how nany
days it had taken in the past to harvest a particular acreage. (Tr.

I V:103-108.)

She pointed out that the Enpl oyer's Response had only
asserted an increase in 1983 of a percentage of acreage. It did not
i ndi cate the nunber of acres that would be put back into production.
She indicated that she needed information regarding the nunber of
acres that would be put back into production in 1983 because of the
grafting.

Kepner replied that the Enpl oyer's Response indicated that
there was no way that peak could be found, and the Regional Ofice
shoul d be content with the information already provided. (Tr.
1V:104.)

Lucas testified that a Board agent told the Enpl oyer that
further information was necessary in addition to the information
provided in the Enpl oyer's Response. |In fact, Lucas testified that
his office staff was instructed to go ahead and prepare additional
information. (Tr. 11:36-37.) Lucas does not recall whether he or
his agents were asked for information or docunentation which shows the
nunber of workers required to produce a certain nunber of tons of
grapes. He also stated that he did not know what was meant by worker

days per acre harvest.
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To the question of whether he provided docunentation to the Board

agents related to how nany workers woul d be needed for a specific

anount of production, he replied, "I don't think that that question
was asked. If it was asked, it woul d have been answered." (Tr.
I1:38.)

Rowi na Bunch testified that she was involved in
preparing the Enpl oyer's Response. After the Response was filed on
Sat urday, she participated on Vdnesday and Thursday in naki ng
docunents avail able to Board agents. (Tr. 111:4.)

Aquino testified that after his conversati on Monday
norning with Board agent Harry Martin, his next contact with a
Board agent was a tel ephone call that he recei ved from Board agent
Carl os Bowker on Monday eveni ng. Bowker advised Aquino that he was
now i n charge of the Tepusquet petition as well as the other two
petitions (Continental and French Camp) . Bowker asked Aqui no,
regardi ng Tepusquet, for additional infornation related to acres
that had been grafted and acres in production. Bowker al so requested
Wi nery contracts and grafting schedul es for past years. Aguino
questi oned Bowker about the need for w nery contracts, and Bowker
answered that this was necessary and that Bowker had been requested
to get that information.2 Aquino told Bowker that though the
Enpl oyer woul d provide the infornmation, "it would take tine to
conpileit. It wasn't sonething that I had on ny fingertips to
give to himover the phone at that ti me; that I would have to
contact the principals of each one of these conpanies and convey to

themthe need for

9/Tr. 11:208 for Aguino' s concession that Bowker requested
grafting schedul es for past years.
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additional information."™ (Tr. 11:181-182.) Aguino testified

t hat Bowker wanted the nunber of acres that were in production and
out of production and how many acres woul d be comng into
production. (Tr. 11:183.)

Aqui no testified that Bowker did not get back to himlater
that Monday night as prom sed to advise Aquino where they woul d neet
the next day so Aquino could provide the requested infornmation.

Wei ssberg did call Agquino subsequent to the conversation that Aquino
had with Bowker. Weissberg inforned Aquino that the Board agents
were already on route to Paso Robles and that Bowker was the agent in
charge of the elections.

(Tr. 11:184-186.)

Later on Monday evening Aquino called Lucas and inforned
himof the need to provide the additional requested information.
Lucas advi sed Aquino that Kepner was going to come down to handle the
matter with Lucas. Aquino then called Kepner that Mnday evening and
related to himthe additional requested information. (Tr. [1:188. )

In light of Aquino's testinony that he discussed body
count with Board agent Martin on Saturday February 5 and that he
advi sed Kepner on February 6 of his conversation with Martin, | find
that Kepner was therefore put on notice that the body count was one
of the two met hods being considered by the Board regarding the
determ nation of peak.

I find that Agquino was acting as an agent of the
Empl oyer, that Bowker requested certain information from Agqui no
as agent of the Enployer, and that Aquino agreed to attenpt to

gather this information. |In fact, Aquino did relate these
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requests for information |ater Mnday evening to both Lucas and then
to Kepner. Furthernmore, Aquino testified that he was enpl oyed by
Lucas to represent Tepusquet or for purposes of assisting Lucas with
regard to the election in Tepusquet from Friday through Wednesday.
Kepner testified that during his 6: 30 or 7: 00 p. m.
conversation of February 7 with Aquino, Kepner |earned that Aquino
had been asked for additional information regarding the grafting
i ssue. Kepner testified that the Enpl oyer raised the grafting issue
inits Response and now the Board wanted certain additiona
infornmation about this grafting question. (Tr. 11:79-80.)
Kepner then called the Oxnard Regi onal office and
reached Weissberg. Kepner testified that in general terns
Wi ssberg said that what they wanted was some docunentation to
support the allegation that there was acreage that had been
grafted and in general terns they wanted sone docunentation as to
what inpact that m ght have on the 1982 production. She
requested that some documentation be provided on the grafting
i ssue but referred himto Bowker for specifics. In response to a
question as to whether Wissberg had made any specific request
for any specific information fromthe Conpany, Kepner testified,
"I don't recall if she made any specific request.”™ (Tr. I1:81-
82.)
Kepner testified that he advised Wissberg that the
grafting i ssue would becone relevant only if the Sai khon formula or
body count test presented a close question. He advised Wi ssberg

during this conversation that under either calculation
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t he Enpl oyer had presented evi dence whi ch suggested that only
about 30 or 35%of the workforce was enployed at the time the
Petition was filed. He then questioned why she needed the
grafting information. He continued that her response was very
general. She advised himthat prospective peak cases are very
conplicated and that she had to get a |ot of information.
(Tr.11:82.)

Wien Kepner was asked whet her Vi ssberg request ed
information concerning the 1981 workforce | evel, he responded, " No.
| don't believe she di d. " Kepner indicated that Veissberg "al |l uded
to the fact that acreage and production statistics mght be a factor
in assessing the graftingi ssue. .. ." For the specifics, he was
supposed to talk to Bowker. (Tr. 11:83.)

He deni ed that she specifically requested harvesting
schedul es or grafting schedul es for past years. He denied that she
specifically asked for acreage production and workforce | evel s
related to the effect of the grafting of vines in the past years. He
testified, "Absolutely not" to the question, "Di d she ask
specifically for worker's days required per acre to harvest."

Kepner indicated that Wissberg was alluding to a need for sone nore
information but she was not telling what specific information the
Board vanted. (Tr. |1:83-84.)

He spoke w th Wi ssberg agai n on Tuesday, February 8, at
around 10: 30 in the norning. She told himthat she still had not
had a chance to talk with Bowker at any great |ength about his
assessnent of the information the Enpl oyer had provided earlier and

that he was in Santa Maria and Paso Robl es wor ki ng
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on all three elections. He again indicated that he is sure that he
and Wi ssberg di scussed in general terns that Bowker woul d be
requesting infornation on the grafting issue. (Tr. 11:86.)

Kepner testified that he spoke wi th Bowker Tuesday
afternoon about 2: 30 p. m. During this conversation, Bowker
request ed docunentation on what acreage had been grafted and the
effect on production of the grafted acreage. Kepner believes that
Bowker "may have requested information, al so, at that tine going
back to 1981, requesting sone infornmation as to what our peak was in
1981." (Tr. 11:88.) He believes that Bowker asked for nunbers
for the peak period of 1981. Bowker was nost interested at | ooking
closely at the averaging fornmula for 1982 and goi ng back a year to
take a | ook at 1981 as far as the averaging formula i s concer ned.
He said Bowker did not request or give any indication that the
Board was thinking in terns of a body count.

Kepner does concede, however, that Bowker in this
conversation did ask for acreage figures for the past few years.
Kepner thinks that Bowker suggested going back "t o the production
figures, acreage figures back to 1980." He thinks that 1980 was
Bowker's cutoff date. Bowker asked for docurents that woul d show
the history of the grafting, but he did not ask for harvesting
schedules. (Tr. 11:89.)

Kepner al so indicated that when he spoke w th Bowker he
got the inpression that Bowker wanted to find out if the grafting
was sonething that had affected |ast year or if the Enployer grafted

every year.
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Kepner answered no to the question whether Bowker
specifically asked for the worker days required per acre harvested.
He testified that Bowker asked how many acres woul d be harvested in
1983 and for the Enployer to provide sone information about the
acreage that would be harvested in 1983 conpared with the acreage
harvested | ast year since the Enployer had raised this in his
Response.

According to Kepner, Bowker did indirectly raise a
gquestion as to the accuracy of the 110 or 111 peak nunber for the
1982 harvest by asking to take a | ook at the peak nunbers for the
prior year of 1981. (Tr. 11:91.) But Bowker did not suggest there
was any problemw th the records that had been presented and he
didn't explain why the grafting i ssue had becone inportant.

During exam nation by the IHE, Kepner testified that he
was involved in the preparation of the data for the 1981 peak season.
He testified, "I ' m sure | explained to themthat we had received
this request for information about the 1981 season. Mr. Lucas and
his staff prepared the information. | didn't reviewit until we net
before the pre-election conference.” (Tr. 11:156.)

In response to a question by the | HE, Kepner testified that
he doesn't recall Bowker asking himduring the investigation for
i nformati on about how nuch one worker could produce.

VWen the | HE asked Kepner whet her he had information
avai |l abl e indi cating how much one worker could produce, Kepner
testified that he supposed that "i f sonmebody wanted to sit down and

go through all the records we had supplied, we could calculate
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that." (Tr. 11:159.) Kepner then went on to testify that "I
suspect it could have been calcul ated or estinated perhaps fromthe
records we provided." (Tr. 11:159.)

| credit Weissberg' s and Bowker's testinony, and | find
that they did request the information set forth in their testinony.
During the entire tine she was testifying, Weissberg inpressed ne
wi th her good nmenory, straightforward and direct nethod of
respondi ng to questions, both on direct and cross-exam nation, and
her earnest effort to fully answer questions. She was very
credi bl e. Bowker was also a credible witness. He generally
di spl ayed a good nmenory and he gave di rect, non-evasive answers to
questions. He nmaintained eye-contact with the questioner, and he
appeared to be telling the truth. Also, it nmakes sense that they
woul d want this type of information.

| note that Aquino testified that Bowker asked him for
W nery contracts, grafting schedules and data on acres in
production. Though at one point Kepner denied that Wi ssberg had
"specifically" requested fromhimcertain information, he earlier
had testified he did not recall if she had made any specific
requests for information. Kepner al so acknow edged that Bowker may
have asked him for information regarding the 1981 peak, and
testified that Bowker did ask himfor acreage and production
figures. Though Kepner testified he did not "recal|l" Bowker
asking himfor information about what one worker could produce.
Kepner's response was not a strong denial of the factual situation
presented by Bowker and Wei ssberg, and | credit Bowker's and
Wei ssberg's testinmony that they requested

30.



t hat Aquino and Kepner provide themw th information related

to numbers of workers required to pick acres and/or tons of w ne

gr apes.

D. Information Provided by Enployer In Response to Board Agent
Request s

. Cenera

Submtted with the Enpl oyer's Response ( BX 2) were tine
cards for workers enployed directly by Tepusquet and Daily Crew
Sheets prepared by the | abor contractor covering the eligibility
period and the 1982 peak. (See JX:1 and 2. )

The parties stipulated that there were 37 different
enpl oyees on the eligibility I'ist, which reflects the payroll period
fromJanuary 24 to January 30, and that there were 111 different
enpl oyees on the payroll during the alleged peak week of Cctober 11
to Cctober 17, 1982. This is a body count number and not a Sai khon

average. (Tr. | :6.)

Pursuant to the requests for additional information nade
by Bowker and Wi ssberg, the Enployer submtted to Bowker on the
evening of February 8, 1983 the materials contained in Joint Exhibits
3 through 11. The parties stipulated that Bowker received on
February 8 copies of Joint Exhibits 3 through 11.

Lucas testified that Joint Exhibit No. 3 is a list of
names of those persons enployed for the week of January 24 to
January 30 including the hours worked each day for each person.

(Tr. 1:65.)

Lucas testified that Joint Exhibit Mo. 4 (the workforce
summary for COctober 11-17) was prepared at his direction by his

office staff in order to enable the Board agent to see, by
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conparing the nunber of hours worked with the nunber of people

enpl oyed, that these workers put in a full day. | note, however,
that on Cctober 13, 21 people worked only two hours and five people
wor ked only four hours; and on Cctober 14, 37 people worked for five
hours and one person worked for six hours. (Tr. 1:71-72.) Joint
Exhibit No. 4 is merely a summary of the information previously
provided to the Board agents in the Enpl oyer's Response. In

addi tion, Lucas testified that he expl ained Joint Exhibits Nos. 3 and
4 to Bowker, and Bowker did not have any questions about Lucas'

expl anation nor did Bowker request any further docunentation to

expl ain these docunents. (Tr. |:73.)

Lucas testified that Joint Exhibit No. 5 was prepared by
taking information fromthe payroll records for the peak harvest
week, and shows each individual enployee and how | ong and when each
wor ked. Lucas testified that a total of 101 contract enployees plus
an additional 10 direct enployees worked during that week for a
grand total of 111 enployees. He further testified that after he
provi ded this docunent to Bowker, Bowker did not have any questions
about it. (Tr. 1:74-76.)

Lucas answered yes to the question whether, when he
directed his staff to select the week during harvest which was
the peak week, he directed his staff to | ook for the highest
nunber of actual enployees in that week. He did this for 1982
and 1981. (Tr. 11:38-52.)

During his testinmony related to Joint Exhibit No. 5,

Lucas explained that the circled figures at the top of page 3
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(e.g. 55 for the week of 10/ 4 through 10/10/82, 101 for the week of
10/ 11 -17/82, and 55 for the week following that) reflected the
nunbers of workers who worked during the peak weeks of the 1982
harvest. Lucas stated that these figures of 55, 101 and 55 do not
include the ten regul ar enpl oyees. According to Lucas, therefore,
the 55 should be 65, and 101 should be 111 and the second 55 shoul d
be 65. These are the direct enpl oyees reflected on the first page.
It should be noted that the second 55 figure reflects the nunber of
wor kers who worked on two individual days i . e. Cctober 18 and
Cctober 21. The 55 workers who worked on Cctober 18 and Cctober 21
do not include direct enployees because, according to this Joint
Exhibit and to Lucas' testinony the ten direct enpl oyees did not work
that week. (Tr. 11:44-45.)

The parties stipulated to accept into evidence Joint

Exhibit No. 6, which was described as the enpl oyee body count summary

for the week of Septenber 21 through Septenber 27, 1981. A review of
this docurment indicates that only approxi mately 59 enpl oyees wor ked
during this payroll period. This is the document which the Enpl oyer
m st akenly thought represented the peak body count for 1981. It was
not until after the election that the Enpl oyer discovered that Joint
Exhibit No. 6 did not reflect the peak body count for 1981. (Tr.
11:55.)

Lucas testified that after the pre-el ection conference in
Paso Robl es on February 8, 1983, he provided to Bowker information
regarding grafting in response to Bowker's request for nore
information on grafting "l i ke acres and production.”™ The
information contained in Joint Exhibits 7A, B and Creflect grafting

and harvest statistics per acres of each variety for
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the years 1980, 1981 and 1982. These exhibits, however, fail to
refl ect which of these acres were hand harvested and which were
machi ne harvested. Nor do they indicate tons per acre. Joint
Exhibits 7A, B and C were, according to Lucas, taken from harvest
statistics records kept by the Enpl oyer for each of the years 1980,
1981 and 1982. In fact, each of the pages is page three from harvest
statistics records for those particular years. The pages give
information including the varieties, the particular block of acres
and the nunber of acres that were harvested for those years. These
particul ar exhibits do not give the tonnage of grapes harvested from
each individual block nor do they include the sugar, acid, PHor
dates of the particular harvest of the particular bl ock. The
Enpl oyer did provide to Bowker the same pages "three" with the
addition of the tons harvested for the Z nfandel grapes only on
bl ocks Nos. C-2, G3 and D for 1980 and 1981. For 1982 the tons
har vest ed were provided for a new bl ock of Zinfandel G 3A as well as
for DD It appears fromthese exhibits, and fromJoint Exhibit No.
8, that in 1982 Bl ocks G2 and G 3 were del eted from Z nfandel and
Bl ock G 3A was added. | find, however, that tons harvested for the
other varieties of grapes (ot her than Z nfandel) were not provided
to the Board agent in Joint Exhibit 7, Joint Exhibit No. 8, or in any
other format. (Tr. 1:79-80.)

The parties stipulated to the introduction of 1980
harvest statistics (JX 7 and 8) which show a total of 438.2 acres of
grapes harvested during that year. There were a total of 142.7
acres of Cabernet Sauvignon and 110.5 acres of Zi nfandel (both the

Cabernet Sauvi gnon and Zinfandel are red wne gr apes.
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There were 115. 1 acres of Sauvignon Blanc and 6 9. 9 acres of Chenin
Bl anc. The 1981 harvest statistics show the very sane acres of each
of these varieties were harvested in 1981 as were harvested in 1980.
(Tr. 1:10;See JXs:7a, b, cand8a, b, c.)

These two years (1980 and 1981) nust be conpared with the
1982 harvest statistics which are also a part of Joint Exhibit 7,
part C 1982 harvest statistics shownmany simlarities and some
differences fromthose of 1980 and 1981. For exanple, the tota
acres of Cabernet Sauvignon in 1982 are 142.7 which is the sane as
for 1980 and 1981. The total nunber of Z nfandel grapes in 1982
equal 54.8 which is substantially less than the 110.5 harvested in
1981 and 1980. There were five acres less in 1982 of the Sauvi gnon
Bl anc grapes conpared with 1981 and 1980. There were the sane nunber
of acres (69. 9) of Chenin B anc as were harvested in 1981 and 1980.

An inportant conclusion to be noted is that despite the
fact that there were approxinately 56 fewer acres of Z nfande
planted or harvested in 1982 than in 1981 or 1980, there were
simlar amounts of acres of Sauvignon Bl anc and Chenin Bl anc. There
were five acres of Chardonay in 1982 and no Chardonay harvested in
1980 or 1981. In summary, there were 185 acres of white grapes
(allegedly requiring nore hand | abor) in 1982 and there were 185
acres of white grapes in 1981 and in 1980. The real difference
between 1982 and the prior two years is that there were approxi mately
50 fewer acres of red grapes (Zi nfandel) harvested in 1982 than in
1981 and 1980. Therefore, in terns of the nunbers of acres of vines

harvested, there is no apparent
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reason why nore harvest workers were needed during the 1982 peak
than during the 1981 or 1980 peak.

The only possible explanation for the difference in the
nunbers of workers mght be in the nunbers of tons harvested from
the different varieties of grapes in each year though the Enpl oyer
i ntroduced no specific evidence to prove that he advised the Board
agents how nmany tons for each of these years were hand harvested,
how many tons were machi ne harvested and how many workers he needed
per ton or per acre. Another explanation, as set forth in the
al | eged statenments of Conez, the |abor contractor for the Enpl oyer,
is that a substantial nunber of workers cane to Tepusquet Vi neyards
during the 1982 peak week as a favor to perform sone work which was
not done by the regular harvesting crews. This phenonenon did not
occur in 1981 or 1980.

Joint Exhibit 9 is a docunent showi ng when grapes were
planted and grafted. It indicates the total nunber of vines, the
total nunber of acres, the years when they were grafted and the
different varieties and the spaci ng between vi nes. The purpose of
providing this informati on to Bowker was to point out that the
Enpl oyer had previously grafted grapes since, in the narket pl ace,
red grapes were difficult tosell. (Tr. 1:88-89.)

Lucas testified that he provided Joint Exhibit 10 which
is a map of Shandon Ranch. Lucas also testified that he provided
Bowker with Joint Exhibit No. 11 which was prepared by Lucas' office
staff at his direction. Hs staff reviewed the production records

for the Shandon Ranch for 1978 through 1982. Lucas
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testified that the acreage reflected in Joint Exhibit No. 11 varied
because of grafting. For exanple, in 1978 he grafted out al most 100
acres and then in 1982 he grafted out 56 acres. It should be noted
that the tons per acre figure at the far right hand side of Joint
Exhibit No. 11 was not on the docunment when he provided it to Bowker.
(Tr. 1:91-93.)

According to Joint Exhibit No. 11, the follow ng figures
represent acres harvested and tons of grapes produced for the years

1978 through 1982:

Years Acres Tons
1978 341.4 1,418. 03
1979 438. 2 3,097.27
1980 438. 2 1, 845. 30
1981 438. 2 2,487. 44
1982 382.5 3, 683. 59

No expl anation was offered to the Board agents or at
the hearing regarding this significant variation in tons
har vest ed.

It should be noted that Joint Exhibit 11 does not break
down which varieties of grapes resulted in how many tons. |In fact,

the Enployer failed to provide the Board agents with any information

(except for the Zinfandel Variety) show ng how many tons were
produced of each variety for any year. Lucas testified that he

coul d have shown all the other production fromall the other bl ocks
in both Joint Exhibits 7 and 8, but he di dn't because he wasn't
requested to do so. He testified that "t he request was on these

i ndi vidual blocks pertaining to the grafting."” He testified that he
offered to nake available to Bowker the originals of these docunents

and that Bowker did not wish to
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seethem (Tr. 1:87.) Nor did the Enployer provide the Board agents
with any information (except for the Miscat Canel li acreage to be
harvested in 1983) indicating how many acres or tons are hand
harvest ed or nachi ne harvested for any year.

| find that the Enpl oyer shoul d have provided this
production information in response to prior requests nmade by Bowker
and Wi ssberg to Aquino and Kepner. Certainly the Enpl oyer shoul d
have realized that this information (together with information as to
how nmany tons were hand harvested and how nany nachi ne harvested) was
essential to carry its burden that peak was not net.

Lucas on cross-examnation stated and | find that neither
he nor any of his agents ever advised a Board agent that the five
enpl oyees who where tying wires on the vines during the pre-petition
period were doi ng unusual work. (Tr. 111:102.)

1. Hand Harvested vs. Machi ne Harvest ed

Though hand harvesting requires nore workers than
machi ne harvesting (see Tr. 111:66;11:28 and |1 :55), Lucas conceded
on cross-examnation that in the information provided by the Enployer
to the Board agents there was no information as to which acreage was
hand harvested or which was nechanically harvested. (Tr. 11:38.)

Upon re-direct exam nation of Lucas, Kepner asked Lucas if
he had expl ained to Bowker that certain types of grapes were hand
harvested and certain kinds by machinery. Lucas answered yes. Lucas
indicated that red grapes were nore likely to be machine harvested and

white grapes nore likely to be hand
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harvested. When asked if this was an invariable rule or whether it
depended on circunmstances, Lucas stated that it depended on ot her
circunstances. |In fact, it depended on several other circunmstances
such as winery requests. Some wineries will accept nachine picked
whereas some Wi || accept hand picked. Some types of Cabernet
Sauvi gnon are very easy to pick by machi ne whereas Sauvi gnon Bl anc
is very difficult to pick by machine. At the time of nmaturity if
soneone wants to nmake a Rose wine then the grape might be picked by
hand so as to avoid skin contact. "There are many things that go
into determ ning what is picked by hand and what is picked by
machine." (Tr. 11:69.) The decision as to whether to pick a
particul ar acreage or type of grape by hand or nachine is nade in
two ways. For budgeting purposes, Lucas estinates what he thinks
m ght happen "for practical purposes.”™ Wen it comes tine to
harvest the grapes " We make a decision within a few weeks of
harvest, knowi ng what wi neries the grapes are going t o; what sugar
they mght want themat; how they want them pi cked; and what
container. Those decisions are nade cl oser to harvest." (Tr.
11:70.)

Lucas testified that it would be a grave mistake to pick a
Muscat Canelli with a machine the year after the grafting occurred
because of the risk that there would be a break of the new graft.
He then says, "Qut of all of the grapes that we have in the Shandon
Ranch, those (Muscat Canelli) are the grapes that you would have to
say this year nust be hand picked." (Tr. 11:70.) It is unclear
to what extent this information was inparted to Bowker or any other

Board agent during the investigation
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Woon redirect examnation, Kepner asked Lucas if he
recall ed whether he told Bowker if the Muscat Canelli "would |ikely
be nechanically or hand harvested". Lucas said yes, that he had
told Bowker that it woul d be hand harvested for at |east two years.
This is the only evidence indicating what Board agents were told
about which varieties had been or woul d be hand harvested. ( Tr.
I1:59-60.)

Lucas testified that in 1982 there were approxi mately 1000
tons of grapes harvested by hand and 2000 tons harvested by nachine.
(Tr. 111:51-52.) It should be noted that this woul d t ot al
approxi mately 3000 acres which is nore than Joint Exhibit No. 11
would indicate (2, 683. 59 tons). Nevertheless, this testinony by
Lucas is helpful inthat it is the first evidence in the record as to
how nmany, or as to the ratio of , hand harvested tons to machi ne
harvested tons. However, | find that neither Lucas nor any of his
agents advised the investigating Board agents of this ratio. This
testinony al so established that the Enpl oyer had records avail abl e
fromwhi ch the Enpl oyer was able to cal cul ate tons hand harvested and
tons nachi ne harvest ed.

Though red grapes can be hand harvested according to
Lucas, he testified that in 1980 he did not know if any red grapes
were hand harvested. He further testified that in 1981 a few red
grapes were pi cked by hand but none of the Cabernet was pi cked by
hand. He said of the large acreage, "occasionally" and of the
Zinfandel or select wi ne, "maybe a |load by hand." Wen whet her reds

were hand picked in 1982, he answered, "Possi bly
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a load of Zinfandel and, again, it was very little, very snall
amount.” Wien the | HE asked Lucas whether he or his agents told the
Board agents that, in fact, nost of the reds in the three years of
1980, 1981 and 1982 were harvested by machi ne, he answered, "I was
never asked the question about nmachine harvest."” He also indicated
that this information, to his know edge, was not vol unteered by hinsel f
or his agents. (Tr. 111:70-71.)

Lucas testified that the white varieties can be picked by

machine. In response to the HE s question of whether all the whites
are always picked by hand, he answered, " No. Not al ways." He
continued, "All varieties can be picked by machi ne." For 1980 he

testified that sonme of the white grapes were picked by machi ne, "but
not very much." He nade simlar estimates for 1981. He said with
reference to the white grapes "Mst were probably picked by hand. "
He testified that in 1982 approxi mately 80 to 90% of his white w ne
grapes were harvested by machine. He also said that close to 100% of
the red variety in 1982 were harvested by machi ne, maybe 95% by
machi ne. 1%/

In response to a question by the |IHE aski ng how rmany acres
are typically harvested by each enpl oyee by hand and whet her or not
there is sonme standard regardi ng hand harvesting per acre, Lucas

answered, "I would have to say it can be just about anything

1O/ Tr. 111:75-76. 1 find that Lucas intended to say that 80%to 90%
of his white wine grapes harvested in 1982 were harvested by hand.
This woul d be consistent with his prior testinony indicating about a
2to 1l ratio of machine harvest to hand harvest of all his tonnage for
1981 and 1982. Mre significant, however, is the failure of the
Enpl oyer to communicate this ratio to the investigating Board agents.
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and that is dictated by how we make delivery." He went on to
explain that much depends on the wi nery's request and how many
tons the winery allows the Enployer to pick during a particul ar
day. Though the Enployer tries to average out the number of tons
pi cked, there is variation. Wrkers work a half day where others
may work a full day. He has occasion where a winery doesn't want
anything on Friday, so they don't pick Fridays. (Tr. I11:65-66.)

Lucas was asked by Kepner whether during his conver-
sation of February 8 with Bowker, Lucas ever nade reference to hand
harvesting as opposed to machine harvesting. Lucas responded,
"Only in the case | was explaining the Zinfandel and the Miscat
Canelli. | explained to himthat we harvested the Zinfandel by
machi ne and we were now going to Miscat Canelli. And because of
the grafting and white variety, that we woul d now be hand picking the
Miscat Canelli." (Tr. 111:92-93.)

Kepner then asked Lucas whether a review of Joint Exhibit
No. 9 (grafting history) and Joint Exhibit No. 10 (map of Shandon
Ranch) woul d indicate what percentage of the wine varieties were
red grapes verses white grapes, and assuming that reds are
typi cally harvested by machine and whites are typically harvested
by hand, whether one could get a rough picture for each year as to
the percentage that was hand and machi ne harvested. Lucas answered
"I woul d disagree with you. No. " Lucas went on to testify that
what is hand harvested and what is machi ne harvested varies for

many, many reasons fromyear toyear. (Tr. 111:97-98.)
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Kepner asked Lucas whether or not, based upon Lucas'
expl anation of the records to Bowker, Bowker woul d have at a mni num
been abl e to ascertai n which acres had been done by hand based upon
whi ch acres were white. Lucas answered, " No. " Lucas then
specul ated that, Mr. Bowker could have very easily taken the payroll
records for the years he was given and cal cul ate out the nunber of tons
hand harvested each year." (Tr. 111:99.)

Wi ssberg testified that the list of information she had
provided to Bowker is reflected in the Petitioner's Exhibit No. 1
at page 3 inthe first full paragraph which includes itens a-h.
(Tr. 1V:108.) | note that the answer to itemg (Wrker-days
requi red per acre harvested) shoul d have included information
related to acres or tons hand harvested and acres or tons nachi ne
harvested. QGherwise it would not be possible to derive a reason-
abl e estimate of the nunber of worker-days required per acre
har vest ed.

Kepner testified that when he spoke to Agui no during the
eveni ng of February 7, 1983, it was Aquino's inpression that the
Board was pl aying games with the Enpl oyer and that Martin's all eged
belief that the petition was untinely with regard to peak had not
been favorably consi dered fromsoneone at the Regi onal office and
the region would try a new agent to see if they could get a new
evaluation. (Tr. 11:77.) Kepner testified that he agreed with
Aqui no' s assessnent that ganes were being played in the investigation.
(Tr. 11:78.)

Kepner testified that he nade avail able to Board agents

Qnelas and D az on February 9 Enpl oyer's Exhibits Mos. 1 and 2
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whi ch are payroll records for two peak weeks in 1981. The record is
devoid of any information regarding the type of explanation, if any,
gi ven by Kepner to the Board agents regarding the contents of these
two exhi bits. For exanple, there is no testinony about the | ower

| eft hand corner of the daily crew sheets which is entitled Oew
Production Record. It is not explained whether the figures there
represent the nunber of gondolas or the nunber of vines in pounds or
what the word "extension” means. |In addition the right hand side of
these daily crew sheets for these two weeks contain headi ngs rel ated
to the nunber of rows, vines in row, nunber of pieces, piece rate
and total wages. None of those five colums are filled out. ( Tr.
I1:115-116.) | find that Kepner failed to indicate to O nelas or
D az which acres or tons were hand harvested and whi ch were machi ne
har vest ed.

Kepner testified that "sonmebody" coul d have cal cul ated how
much a worker could produce by reviewing all the records the Epl oyer
had supplied. (Tr. 11:159.) | find that the Enpl oyer had the
burden of cal cul ating "how much a worker coul d produce" and
informng the Board agents of the cal culations. Absent this
information, the Acting Regional D rector could not reasonably assess
t he Enpl oyer's |abor needs for the 1983 peak.

| find that the Enployer, not the Board agents, had the
obligation to cal cul ate the nunber of tons hand harvested and
nmachi ne harvested for each year. | further find that the Enpl oyer
had an obligation as part of its burden of denonstrating that the
peak requirenent was not net to provide this information to the
Board agents even if the Board agents had not requested such

information. | also find that Bowker and VWi ssberg did
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ask the Enpl oyer for this type of infornmation when they requested
that the Enpl oyer provide themw th information indicating how many
workers are needed to harvest a ton or an acre of w ne grapes. |
find that the Enployer failed to provide this information to the
Board agents.

| find that the Enpl oyer, whether or not requested by the
Board agents, did not provide any informati on which would permt
the Board agents or Acting Regional Drector to estimate how many
workers it would take to hand pick an acre or ton of each of the
varieties of wine grapes. Lucas testified that it can be "j ust
about anything" and that's "dictated by how we nake delivery"

| further find that the Enpl oyer did not provide the type
of information available to himw th respect to the nunber of
workers required to harvest a ton of grapes when nachi nes are used.
In response to a question by the Investigative Hearing Exam ner
aski ng the nunber of workers per ton when nachi nes are used and
whet her there was a rough figure which could be used to estinate
t he nunber of workers required, Lucas answered that it depends on
how nmany nachi nes you have runni ng and whet her you are doi ng
machi nes just at night or both night and day. He further rel ated
that his practice at Shandon is to have two nachines there. Wen
the grapes are ripening easily, he only runs one shift which woul d
requi re approxi nately eight people, whichis four people to a
machine. He needs a man driving the gondol a next to the nachi ne.
He needs a nan on the machi ne. He needs an inspector who sits on

the seat of the nachi ne and
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selects the grapes as they cone off the belt. Thereis also a nan
back in the receiving area, and sonetinmes he keeps an extra nan on to
help out wth the trucks. (Tr. 111:66.) He testifiedthat on the
average a nachi ne can harvest one acre per hour (Tr. [11:67).

The nunber of tons per acre, of course, woul d depend upon the yi el d.

If you have four tons per acre, then you get four tons per hour.
There is no record evidence, however, that the Enployer or his agents
provided this kind of information to the Board agents.

| find whol |y unconvi nci ng Lucas' contention that a
determnation of the nunber of tons that each enpl oyee was capabl e
of harvesting and the nunber of enpl oyee days necessary to harvest a
particular variety could be calculated fromthe records that he
provided. (Tr. 111:200.) This contention was not substanti ated at
hearing and | find that the Enployer failed to provide this
information to the Board agents during the investigation.

The record does not show how nmany tons of any particular variety an
enpl oyee was actually harvesting. For one thing, it is not clear
whi ch enpl oyees wor ked on nachi nes and whi ch worked at hand
harvesting. As this information is not clearly set forth in the
record evidence, there is really no evidence to indicate that it was
ever set forth with sufficient clarity to the investigating Board
agents.

| further find that the Enpl oyer failed to provide dat a,
including the foll ow ng, which could have assisted the Board agents
in estimating the nunber of workers required either on a per ton or

per acre basis: (1) The nunber of workers who
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wor ked during peak weeks in 1980, 1981 and 1982 harvesting each of
the different varieties; (2) the nunber of tons produced by each
variety during the peak weeks of 1980, 1981 and 1982; ( 3) how many
acres or tons of each variety during the peak week were harvested by
hand conpared to how many were harvested by machi ne.

[11. 1981 Body Count

Lucas testified that Joint Exhibit No. 6 which sets forth
the peak season of Septenber 21 through Septenber 27, 1981, shows
the nunber of people and the number of hours worked on each day
mentioned during that week. |In response to a question from Kepner
if Lucas knew if there were other weeks during the 1981 peak season
t hat had a hi gher nunber of workers, Lucas responded that this
particul ar week had the highest average but did not have the highest
total nunber of individuals who worked during a week during that
harvest. Lucas testified that there was another week in 1981 that
had a hi gher body count and that for that particular week the body
count was 81 different people. (Tr. 1:77.)

Lucas clained that he made information available to the
Board concerning this high body count week for 1981. He testified
that all of the information on the previous couple of harvest
seasons was made available to two Board agents who came to his
of fice seeking certain information. These two agents were at the
Tepusquet of fices on Wednesday, February 9, 1983. (Tr. 1ll:54.)

During questioning by the Investigative Hearing

Exam ner, Lucas testified that according to the information he
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originally gave to the Board, there were between 55 or 65 workers
who were enpl oyed during the peak week of 1981. He agreed that Joint
Exhibit No. 6 shows that there was a peak high in 1981 of 59

enpl oyees whi ch includes the direct enployees as well as the

contract ed enpl oyees.

Lucas testified that when the Board agents net w th Bunch
and Kepner on \Wdnesday, February 9, 1983 to review the records of
the 1981 harvest, no Enpl oyer agent told the Board agents that the
real body count peak occurred in the week foll owing the Septenber
21-27, 1981 peak week which was provided to the Board agents as Joi nt
Exhibit No. 6 on February 8, 1983. Though Lucas was not present at
the February 9 neeting, he did testify that according to his
know edge none of his agents pointed a finger to those records on
February 9 to say that the real body count week was 81. ( Tr.
I'11:55.) Lucas further testified that after he first | earned,
subsequent to the el ection, of the enpl oyee body count of 81 for the
1981 peak season, this information was never commni cated to the
Board at any time. (Tr. 11:57; SeeasoTr. 11:55 and Tr.
111:55.)

After several efforts during cross-examnation by the UFW
Lucas agreed that his instructions to his staff for review ng the
1981 records in order to pull out the peak week was that they were to
| ook through all the harvest weeks in 1981 and come out w th peak
week which refl ected the nost enpl oyees in one week. Lucas further
agreed that as a result of his staff's work, his staff came up with
Joint Exhibit No. 6 for the 1981 peak season. It should be noted
that when Camacho asked whet her the same directions were given by

Lucas to his staff to determ ne
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t he peak season for 1981 as were given for 1982, Lucas first said
no. He began to qualify his answers, and finally agreed that he did
instruct his staff to reviewall the harvest weeks of 1981 to cone
out with the peak week which reflected the nost enpl oyees in that
week and that Joint Exhibit No. 6 reflects the work product of his
staff. (Tr. 11:48-52.) Lucas conceded that his staff gave himfor
1981 the week with the highest average rather than the week wth the
highest body count. (Tr. 11:53.)
Kepner testified that during a tel ephone conversation with

Vi ssberg on Wdnesday, February 9, he was advi sed by Wi ssberg t hat
Bowker woul d be contacting himlater in the day for further
information. In fact, later that Wdnesday, Bowker did ask if he
coul d have a coupl e of Board agents cone down to the ranch and revi ew
certain records.

They wanted to verify, according to Mr. Bowker,

that the records we had submtted the previous

Saturday were accurate records. They wanted to

| ook at the originals to nake sure that there

had been an accurat e phot ocopyi hg and t hey

wanted to question us as to whether we' d

submtted legitinmate records wth our enpl oyer's

response. (Tr. 11:110.)

Kepner further testified that the Enpl oyer invited
Bowker to send whoever he wanted to review the records. This was
t he genesis of the Wednesday afternoon meeting when Board agents
O nelas and D az cane to review the records.

Kepner testified that when Board agents Ornelas and D az
visited the Enpl oyer's office on Wdnesday, February 9, both he and
Bunch were present. Kepner said that he took responsibility for

dealing with the Board agents. He further testified
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that Onelas had called before arriving and asked that certain
records be nade available. Qnelas specified records for the 1983
pruni ng season and indicated that the Board agents w shed to
confirmthat the records submtted earlier by the Enployer were
accurate by looking at the originals. He also said that he w shed
to look at the records for the 1982 harvest season and the 1981
harvest season and that he wi shed to see the originals of these
records. (Tr. 11:110-111.)

Kepner testified that he advised Onelas during the
February 9 neeting at the Enpl oyer's office that the petition was
a "slamdunk” as far as the Enpl oyer was concerned and the
Petition had to be dismssed. The nunbers were clear and under
either fornula were in the 30 to 35%range of peak. He again
stated that the Petition should be dismssed. (Tr. 11:2113.)

Bunch testified that it was her understanding that the
focus of the Board agents' concern was to verify whether there
were actual ly 110 peopl e working one week in 1982. Bunch
testified that she was asked by Kepner to pull records for the
1982 harvest. In addition, Kepner advised her to pull simlar
records for 1981. (Tr. [111:6-7;27.)

Very inportantly, Bunch testified that when the Board
agents |l eft on VWednesday, they seened to thi nk, "The records were
very straightforward and that they substantiated our body count."
(Tr. 111:213.) Bunch's testinony appears to corroborate that of
QO nelas who testified that the purpose of the Wdnesday neeting
was to confirmthe accuracy of the nunber of workers enpl oyed
during the eligibility period, the 1982 peak week and the 1981 peak

week.
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Bunch testified that she was advi sed on Thursday t hat
there was a request for further records for the purpose of
substantiating that the Enpl oyer had actual |y paid these peopl e.
(Tr. 111:15.) She and Kepner took originals plus copies of checks
to the | abor contractor and the cancelled checks of the people paid
directly by the Enployer. They also took records that stated the
gross pay and the deductions nade for the contracted | abor. Wen
she and Kepner arrived at the G nderella Mtel on Thursday, O nel as,
Bowker and Mr. Aruiz, a representative fromthe | abor contractor,
were present and peopl e were goi ng through records. She further
testified that at the conclusion of the Thursday eveni ng nmeeting her
under st andi ng was that Ornel as and Bowker were going to cal
Vi ssberg to get sonething fromher.

Bunch al so believed that they took with themon Thursday
records fromthe 1981 harvest and possibly the 1980 harvest.

However, it does not appear that any copies for the 1981 or the 1980
harvest were left wth the Board agents. (Tr. 111:23.)

| find that Kepner's request to Bunch to pull the 1981
records indicates that Kepner was aware that the 1981 peak was goi ng
to be used by the Regional (fice in nmaking its determnation as to
whet her the peak requirement for 1983 was net .

On Thursday, Bunch and Kepner nade available to the
Board agents copies of the original checks reinbursed to the
| abor contractor in order to corroborate or substantiate the
records that the Board agents revi ened on \Védnesday.

Bowker testified that Board agents Ornelas and D az went

to the Enpl oyer's office on Wdnesday nerely to reviewthe
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three weeks (one each in 1981, 1982 and 1983) and not to review

ot her harvest season records. Subsequent to Ornelas' review of the
records at the Enployer's office, Bowker testified that O nelas
advi sed Bowker in Paso Robles that "everything seened to be in
order." Bowker further testified that it was his understandi ng
that Ornelas on Wednesday when reviewi ng the records was focusing
on the body count not Sai khon. Bowker testified that he was
directed to work on the body count and t hat's what he was
concentrating on doing. It was Wissberg who gave this directive
on Tuesday or Wednesday.

Prior to calling Kepner for an appointment to review
Empl oyer records at the Enployer's office, Onelas testified that
he had reviewed the Enpl oyer's Response and the attachnents thereto
and had done some cal cul ations invol ving body count conparing the
1983 eligibility week to the 1982 peak week and al so the averaging
nmethod for the same two periods of time. Onelas also used Joint
Exhibits Nos. 5 and 6 to make his cal culations .

Ornelas testified that when he called Kepner on Wdnesday
nmorning to set up the appointment at the Enpl oyer's office, he
told Kepner he wanted to | ook at any and all conpany records which
corroborated or verified the 1981 peak week and the 1982 peak week.
He further testified that he wanted to corroborate or verify the
1981 peak week which is contained in Joint Exhibit No. 6.
Simlarly he also wanted to verify Joint Exhibit No. 5 (the peak week
for 1982). (Tr. 1V:3.)
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VWhen questioned whet her he ever asked Kepner during the
Wednesday neeting as to what the peak week was for 1981, Onelas
replied, "Yes. | asked himif the 9/21-27 was the peak week for
1981, and he acknow edged that it was. " Ornelas testified that in
light of this information from Kepner, he had no reason to doubt that
this week was the peak week for 1981. (Tr. 1V:6.)

Ornel as may have requested copi es of underlying checks to
verify that 110 people worked that 1982 peak week. He asked that
they be provided during that nmorning, but they were not provided so
he asked that they be provided as soon as possi bl e.

Wen Ornel as was asked on cross if he went through all the
files that were nade available or just certain files, he responded
that he selected certain weeks. He testified that he selected files
based upon his object to verify a couple of weeks in question.
“"That's why | went there, to just |ook at a couple of specific
periods." (Tr. 1V:31.)

The Enpl oyer introduced Enpl oyer Exhibits Nos. 1 and 2.
Empl oyer Exhibit No. 1 represents the business records for the 1981
peak week of Septenber 21 - Septenber 27, 1981. Enpl oyer Exhi bit
No. 2 represents 1981 peak week for Septenber 28 - October 4, 1981
(I admtted Enpl oyer Exhibit No. 1, and | admitted Enpl oyer Exhibit
No. 2 except for two sheets which contained dates subsequent to
Cctober 4, 1981). Lucas testified that he instructed his office
staff to make available the payroll records that are reflected as
Empl oyer's Exhibits Mbs. 1 and 2 to the Board agents (Ornel as and
Di az) on February 9 Wien they canme to his headquarters office. Lucas,

however, did not know
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whet her or not those naterials were turned over to the Board agents
at any time on Wdnesday, February 9, or at any other day during
that week. Lucas, was not at the office at the tine the Board agents
were there. (Tr. 1:107-111.) | find that although these records
were nmade avail abl e, neither Kepner nor Bunch indicated that they
contai ned a peak for 1981 higher than that reflected by Joi nt Exhi bit
6

The Enpl oyer introduced Enpl oyer Exhibit No. 3, whichis
a docurrent that was prepared as an exhibit soley for the hearing and
was never turned over to any Board agent at any ti me. This docunent
lists all of the different enpl oyees who worked during the payrol
week of Septenber 28 through Cctober 4, 1981. There appear to be 81
such individual s and the Enployer is contending that this
represents the body count peak week for 1981. The Enpl oyer
further contends that the payroll records to support this high body
count peak week were nmade avail able to Board agents Qnel as and
D az on February 9 when they visited the Enpl oyer's headquarters
office. MNevertheless, | find that a different week, that is the week
of Septenber 21-27, 1981, was represented to Board agent Bowker on
February 8 to be the body count peak week for 1981. The testinony
of Board agents O nel as and Bowker established that the purpose for
Qnelas and Daz to have visited the Enpl oyer's headquarters office
on February 9 was not to see whether there was a different body
count peak week than the week of Septenber 21 through Septenber 27,
1981. Rather, Qnelas and D az-were at the Enpl oyer's office to

substantiate that there were payroll records
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to support the peak weeks that had been gi ven to Bowker the night
before. Board agents O nelas and D az were never alerted by the
Enpl oyer or by anyone el se that the high body count peak for 1981 was
Sept enber 28 through Cctober 4. Instead, QOnelas and D az were under
t he assunpti on, based upon the Enpl oyer's information provided to
Bowker on February 8, that the high peak week for body count for 1981
was the week of Septenber 21 through Septenber 27.

| find that the Board agents reasonably relied on Joint
Exhibit No. 6 as reflecting the peak body count week for 1981 and
that this docunent indicates that 59 is the peak body count week for
1981.
I V. 1982 Body Count

Lucas testified that during the 1982 peak week there were
111 different people working. He also testified that the average
during that week was 61 positions. Regarding Joint Exhibit No. 5
(Body Count Surmmary for 1982), he testified that a nunber of workers
enpl oyed during the peak week of Cctober 11-18 worked for only two
hours on Qctober 13. He was not sure as to the type of work they
were performng and he testified:

They were working by the hour which woul d

i ndicate that they were not working on the

pi ece rate which woul d have been for those

enpl oyees that were picking under regular

conditions. (Tr. I1:2.)

Though Lucas was uncertain as to the type of work
assi gned to those enpl oyees who worked two hours on Cctober 13,

he specul ated that they may have perforned hand | abor connected

wi th nechani cal harvesting or been engaged in regular picking.
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Lucas testified t hat, where grapes are mechanically harvested there
is sone hand | abor. The workers will pick the end vines by hand when
the machine is in the field because the nachi ne does not get started
quickly and nay mss half a vine or a full vine. This is typically
hourly work. Lucas testified that these individuals who worked only
two hours on the 13th of Cctober 1982 went on to work five hours the
foll owing day and were provi ded by the sanme | abor contractor. They
were part of the sane | abor pool that his conpany relies on
throughout the year. He testified that Tepusquet has had occasion in
the course of each harvest season to have sone enpl oyees pick the
end rows that had been nechanically harvested. He said this was a
standard practice on the Shandon Ranch for several years and that he
anticipates doing thisin the future. (Tr. 11:3-4.)

O cross-exam nation, Lucas was asked whether the group of
wor kers brought in on Qctober 13, 1982 to work the two hours pi cked
end vines in preparation for the nmachi nes and whether it was correct
to assune that that's not the usual practice and that usually
enpl oyees who pick end vines also do other work. Lucas answered " No.
That's not--that doesn't have to be the case.” Tr. 11:43.) This
is a specul ati ve answer and does not address the Cctober 13, 1982
si tuati on.

Uoon further cross-examnation the UAWasked,

Q Do you bring in specifically, people just to work on
the end vines?

A W can, yes.
Q But that's not your practice?

A That's ayes noquestion. (Tr. 1V:43.)
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Lucas supports his contention that it would not
necessarily be nore efficient to have the people who are harvesting
the grapes also do the picking of the end vines by saying that it
costs the sane to pick the grapes whether the grapes are picked by
peopl e specifically brought in to pick the end rows or by the
regul ar workers who are picking other vines. The cost per ton is
still the sane. \oever picks the grapes are going to be paid for
the grapes they pick.

An indication of the uniqueness of the 1982 peak week is
Lucas' testinony that, "if you |ook at the peak week of 82 you'l]l
see that we so pushed at grapes, we were picking Saturday and Sunday
Normally we don't dothat.™ (Tr. 111:50.) Lucas had earlier
expl ained during his testinony the increase in nunbers of workers and
an increase in nunber of grapes that were picked the peak week. It
does not appear when or to whom he gave information regarding the
increase in the tons or acres of grapes picked during the peak week.

(Tr. I1:26.)
Lucas testified that the reason his workers worked

Saturday and Sunday during the peak week in 1982 was that he was
bei ng penalized for delivering grapes that were over ripe. It does
not appear fromhis testinony that he was penalized during other
weeks during the 1982 harvest.ll/ Assumng that this is accurate,

it is apparent that that week of October 11 - 17 of 1982 was a uni que
week and m ght not be duplicated in 1983. This will result in fewer

wor kers being required during the peak week in 1983.

11/ Tr. 111:77-78. See also Tr. 111:73 where Lucas testified that in
1982 he was penalized for letting the grapes get two nuch sugar. "I
had to junp 1n and pick as fast as | can because that is what
happens. "
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In 1981 Lucas was penalized by one winery for not enough
sugar, but when asked whether it was in the peak period he answered,
"Well, during the harvest." Wen asked the sane question for 1980,
his answer was not responsi ve.

Based on Lucas' testinony, | find that he was penalized
during the peak week of 1982 but he was not penalized during the peak
weeks of 1981 and 1980. This is yet another factor indicating that
the 1982 peak week was a unique one and not likely to be duplicat ed.
| further find that this infornati on regardi ng penalti es was not
provided to the Board agents though it shoul d have been provided in
order to give a full picture of peak |abor needs.

In further reference to the 1982 peak week, Lucas
testified that he estimated approxi mately 25 enpl oyees picked the
end vines for just a couple of hours for two days. (Tr.

111:57.) | find that the Enpl oyer did not provide this
expl anation to the Board agents.

Lucas testified that he was not sure whether or not he
brought in 20 or 25 workers specifically to pick end vines during
1980 and 1981 as he did in 1982. He testified, "It is possible.
| " mnot sure.” (Tr. 111:84.) Hs uncertainty, alack of evidence
that this phenormenon occurred in prior years and testinony from
Board agents that Tepusquet workers clained this peak week was
hi ghly unusual |ead nme to conclude that the bringing in of a
substantial nunber of workers to pick end vines did not occur in
past years and is not likely to be repeated in future peak weeks and
the Acting Regional Drector was reasonable in considering this
factor in finding the 1982 peak week to be unrepresentative and not
useful for predicting 1983 peak |abor needs.
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Lucas testified that during the Friday, February 11
t el ephone conversation wi th Bowker and Kepner, Bowker said that there
was a question whether or not the peak of 1982 was in sone way
abnormal or non-representative conpared wth other peak weeks in
1982. Lucas deni ed, however, that during this tel ephone conversation
Bowker at any tine stated that the determnation of peak had been
nmade by the Regional Drector and that Lucas had the opportunity to
provide information to refute that determnation. 1t should be
poi nted out, however, that testinony of the Board agents indicates
that such a communi cati on was nmade to Kepner the prior evening, i . e.
Thur sday evening, February 10. In addition, Weissberg testified that
she and Board agents QO nel as and Bowker advi sed Kepner on Thur sday
and Friday norning that the 1982 al | eged peak week was abnornal or
non-representative and that the Enpl oyer could provide information to
rebut this conclusion. The Enployer failed to provide the requested
i nformati on.

According to Kepner's testinony, he spoke w th Vi ssberg
by tel ephone on Thursday norning, February 10. Kepner was not sure
whet her Wi ssberg "specifically requested us to provide nore
information."” He didtestify that she agreed with the Enpl oyer as
far as the Saikhon forrmula and its application to this case was
concerned; i . e. she did not think that the nunbers in this case nade
a show ng of peak under the Sai khon averagi ng theory. She went on to
say, according to Kepner, that she was having nore trouble figuring
out if there was peak under a body count theory and that there was a
di spute as to how nany different enpl oyees worked during the harvest

season in 1982. She i ndi cat ed
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that she had corroboration fromindividual workers fromthose
crews that they could not recall having nore than 60 peopl e
present .

In response to Vi ssberg's request for information, the
Enpl oyer gathered sone earnings reports as opposed to just tine
records and advi sed V¢i ssberg that the Enpl oyer woul d provi de those
records. Kepner said Wi ssberg's position was that if such
docurent s were provi ded corroborating that 110 peopl e worked during
the week of ctober 11-17 she woul d dismss the Petition.

Arrangenents were then nmade for Kepner and Bunch to go to
Paso Robles to provide this additional docunentation. He estimated
that he and Bunch arrived in Paso Robles at about 7:30 p. m. on
Thursday evening. Kepner testified that the informati on he brought to
Paso Robl es was contained in Joint Exhibit 12A- 12D. (Tr.
11:123.) Wen Kepner arrived at the roomat the G nderella Mtel in
Paso Robl es, there were four or five different Board agents
reviewi ng a nunber of docunents including stacks of cancell ed
checks. He and Bunch sat down with Qnelas and started goi ng
through the records that they brought with them(Joi nt Exhibit 12A -
12D) .

During cross-exam nation, Kepner testified that on
Thur sday, February 10, he spoke with O nelas sonetine between 9: 00
and 9: 30 in the evening. Qnelas advised himthat the Petition had
not been di smssed that evening. According to Ornelas, Wessberg
was inclined to find a question concerning representation. Kepner
then asked O nel as on what basis was there a question of
representation. Qnelas indicated that one thing they were | ooking

at was whet her the all eged peak week
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in 1982 was a representative week in relation to other weeks in the
1982 harvest season. This was the first time that Kepner recalls
the issue ever comng up. Qnelas said that though the Board
agents were convinced now that there were in fact 110 at Shandon
during the 1982 peak week, they thought this peak week was not a
representative week. Qnelas told Kepner that this was really
Wei ssberg's decision. Qnelas suggested that Kepner call Véissberg
i n the norning.

Kepner then testified that he spoke w th VWi ssberg
Friday norning sonetine around 9: 30 or 10: 30. According to
Kepner, Wissberg said that if he had nore informati on he coul d
provide i t, and that the investigation is still continuing. She
i ndi cated Bowker was going to nmake the determnation and that she
had not signed the Notice and Drection of Hection at that point
intime. VWeissberg explained to himthat she di sregarded the peak
week and | ooked at the next highest peak during that 1982 peak
season. She found that the nunbers in those weeks were in the
range of 60. She found that there were 37 people on the
eligibility list so therefore the peak requirenment was mnet.
According to Kepner, this was the first tine that Vi ssberg had
advi sed himof her viewon this matter of unrepresentativeness of
the peak week in 1982. Kepner said that he told her that this was
a brand new theory being presented on Friday or |ate Thursday night
for the very first tine.

Kepner testified that he did have a conversation with
Vi ssberg on Friday when he pointed out to her that he thought

that peak weeks in prior years probably woul d be [ arger than
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the nunbers she was pointing to in 1982 for the nonpeak weeks.
Kepner further testified that he may have nentioned a nunber |ike a
body count of 79 or 80. He then said that it turns out the nunber
was 81 and those records had been nade avail able to the Board two days
earlier. (Tr. 11:142-14.3.) @ course, the records nade
avai |l able to the Board agents were those nade avail able to Board
agents Qnelas and Daz and | find there never was any indication
by the Enpl oyer that these records reflected a peak for 1981
different than contained in Joint Exhibit No. 6. Kepner further
testified that he doesn't know whether he and Vi ssberg tal ked about
it specifically, i.e. whichwek it was that he was referring to
as having a body count as high as 79 or 80.

Kepner testified that he did not know what the purpose of
Qnelas and D az was when they cane to the office to | ook at the
records. (Tr.11:145.) | find, however, that Bunch knew Kepner
knew what they asked to | ook at and what he provided them but he
di dn't know what their purpose was. This appears to be
inconsistent with his prior testinony when he related that either
Bowker or Ornelas called himto arrange to cone to the Enpl oyer's
office to reviewrecords for the purpose of corroborating infor-
nmat i on whi ch had previously been given either in the Enpl oyer's
Response or in Joint Exhibits 3-11. This inconsistency weakens
sone of Kepner's testinony. |n response to a question of whether at
t he Wednesday neeting O nel as asked hi mabout or showed hi mJoint
Exhibit No. 6 and indicated to himthat this was the 1981 peak

season and whet her Kepner confirned t hi s, Kepner testified that:
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| don't specifically recall going over this

docurent wth him | ' m sure that we tal ked

about 1981 peak season because we had | aid out

the records for the 1981 peak season. | ' m sure

that we had in that stack of docunents that we

provided Mr. QO nelas--1'"msure that we had the

week in 1981 that had the highest average and,

al so, the follow ng week that happened to have

a higher body count. M. Qnelas' focus in that

neeting, as | understood it, was sinply to | ook

at--he was not really | ooking at body count

calculations as | understood i1 t, he was just out

there to verify that the records had been

provi ded were accurate and to revi ew ot her

records during that season. (Tr. 11:145-146.)

Kepner testified that he and Lucas spoke by tel ephone
with Bowker early Friday afternoon. Kepner and Lucas gave Bowker
sone statistics about the amount of tons harvested during that peak
week and how those conpared with other weeks. (Tr. [1:131-132.)
Kepner did not specify which weeks or the nunbers of tons invol ved.

A review of Joint Exhibits 2 and 12 indicates that six
workers left at 1 p. m. on ctober 13, 1982 and that for the 101
| abor contractor workers enployed during the week of Cctober 11-17,
1982, Vednesday, Cctober 13, was the first day of work for 29 of the
101. O the 29, 21 worked only for two hours (from3 p. m to5
p.m. ) and five worked only four hours (fromnoonto4p. m. ). a
the 21 who worked only two hours on Wdnesday, two worked no ot her day
that week, 12 worked the follow ng day only, and seven worked the
followi ng day and Saturday. & the five who worked only four hours
on Wednesday, none of themworked any other day that week. | note
that eight other workers began work on Thursday, Qctober 14, and
worked no other day that week. | find that this data supports the

conclusion of the Acting Regional Drector that the 1982 peak
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week was not necessarily representative of 1983 peak | abor
needs.

Bowker testified that at this neeting where the Joint
Exhibits were provided to him, the Enployer failed to provide
himw th the acreage or the nmanpower used per acre per
harvesting. Bowker testified that he asked for these figures
and that the Conpany said they had no records or figures of
that. (Tr. 111:148.)

Bowker testified that after he received the
information fromthe Enployer and his agents regarding grafting
and other matters after the pre-election conference on Tuesday
eveni ng, he took the informati on down and then he consulted with
"the experts." By experts he testified that he nmeant Judy
W essberg and Ricardo Ornelas. He thought that she was " an
expert" because she had substantial background in the area. He
al so believed that O nelas was know edgeabl e about the w ne
industry and the grape industry. (Tr. [11:221-222.)

After receiving Joint Exhibits 3 through 11 at the
mot el , Bowker went to his motel, called Wissberg and expl ai ned
to her what had taken place at the pre-election conference and
described to her what documents had been provided to himby the
Enployer. (Tr. 111:224.)

Though Bowker testified he never Xeroxed the
information contained in Joint Exhibits 3 through 11, and
Wei ssberg did not actually read the documents thensel ves prior
to the el ection, Bowker testified and | find that he read each
docunent to Wei ssberg. He said it was his inpression he was
actual ly dictating the information to her over the phone. (Tr
111:229.)

| find that Bowker provided to Weissberg all of the
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information that was provided to Bowker by the Enpl oyer and his
agents followng the pre-el ection conference. Bowker went over this
information in detail with Wissberg. | find that Bowker read to
Wi ssberg on Tuesday eveni ng each docunent contained in Joint
Exhibits 3 through 11. | also find that Wi ssberg nade notes and
asked questions to Bowker about the exhibits he was reading to her.
Based upon the unrebutted testinmony of Bowker and Wi ssberg, | find
that she was famliar with the contents of the docurents.

Bowker testified that he first |earned of allegations of
fraud regarding the Cctober 11-17, 1982 peak week Tuesday ni ght
followi ng the pre-election conference. Tepusquet workers nade those
allegations in a neeting Tuesday evening with Board agents O nel as,
D az and Gastelum The workers clainmed that there never were 110
enpl oyees during the peak week in 1982. Wen Bowker joined the
neeting, he indicated that he needed nore specific proof including
declarations if he was going to act on the allegations nade by the
wor kers.

The foll owi ng norning workers brought in declarations to
the Santa Maria Field Ofice to substantiate their clains of fraud.
According to Bowker, this "shifted the whol e situation regarding
the peak question. He directed the Board agents to investigate the
allegations of fraud and to seek confirnation that the Enpl oyer
records were accurate. Bowker told Qnelas to set up an appoi nt nent
that day to reviewthe Enpl oyer's records. After receiving
information fromQ nelas regardi ng the Vednesday i nspection of
docunents at the Enpl oyer's office, Bowker testified that the only

informati on that he then needed
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were the payroll records fromthe | abor contractor to nmatch agai nst
information that Qnelas had obtained fromthe Enpl oyer. (Tr.
[11:262.) Wen Bowker net wth Tepusquet workers Védnesday ni ght at
the Paso Robl es Community Theater, he confirnmed by communi cations
with sone of those workers that the declarations had in fact been
provi ded by Tepusquet workers. The purpose of the Wdnesday neeti ng
was to follow up on the investigation of the issue of fraud. (Tr.
I11:253.)

Bowker testified that he visited the | abor contractor
(Joaqui n Gonmez) that evening (see discussion of this neeting
supra at pages 18-19). (onez told Bowker that 19 or 20 workers
were brought in to conplete sone of the work that was |eft
unfini shed one day during the peak week. Furthernore, Gomez told
Bowker that this was an unusual day in that the work was not
finished and the workers were not around. This required that
addi tional workers be brought in.

Bowker testified that a crew of 19 workers was brought in
on Cctober 13 for the first tine and they worked on the end vines.
(Tr. 111:280-281). Inreviewng Joint Exnibit No. 4 during cross-
exam nation, Bowker testified that on Cctober 13 there were siXx
enpl oyees who only worked six hours and five enpl oyees who wor ked
only four hours. This indicates that sone workers did | eave early
and then Gomez brought in the 19 enpl oyees that worked two hours to
finish whatever work wasn't conpleted by the workers who | eft
early. Gonez then explained that on (ctober 14 he brought in extra
wor kers. There were 37 workers who worked only five hours on

Qctober 14 which is less than a typical workday.
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| find based on Bowker's unrebutted testinony and ny
review of Joint Exhibits 2 and 12 that Gomez tol d Bowker that he
had brought in a crew of sonme 21 workers on (ctober 13, 1982 to
finish work that had been | eft unfinished by workers that very
sane day.

According to Bowker's testinony, when he and the Board
agents were review ng the | abor contractor's payroll records to check
for fraud for the one week each in 1981 , 1982 and 1983 t hey found
out that the 110 peak week was really not representative. There
never before had been such a high nunber of workers during any week
during those three years. Bowker testified that though they cleared
up the issue of fraud and had deci ded that 110 enpl oyees had wor ked
during the week of Qctober 11-17, 1982, the issue was raised as to
the representativeness of this peak week in 1982. This canme up on
Thursday | ate afternoon when several Board agents were review ng the
| abor contractor's records at the A nderella Mtel in Paso Robl es.

Bowker testified that on Thursday he communi cated wth
Wi ssberg two or three tines in the afternoon. (Tr. I11:160-161.) The
Board agents woul d al ways communi cate new devel opnents in the
investigation to Wissberg during the week. In fact, they
comuni cated with her alnost every day. The first tel ephone
conversation between Bowker and Wi ssberg on Thursday was around
3:30. During this conversation, Bowker inforned her what the |abor
contractor had told hi mwhen they were going over the records. He
told her that the peak week of 1982 was a very unusual week. He
further advised her that by checking the records for the previous

year, they didn't see any week approachi ng t he
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peak week's hi gh nunber of workers. Bowker said that they went

t hrough each year for the particular three years involved. The
records they reviewed were the | abor contractor's records which had
been provided that Thursday afternoon. The highest body count figure
that he got was in the range of 59 or 63, "sonewhere around t here."
This was for 1981 and 1982.

During cross-exam nation of Bowker, Kepner repeatedly
asked whet her Bowker or any other Board agent had communicated to
the Enpl oyer the information provided by Gomez to the effect that a
nunber of workers had to be brought in on a special basis to
conpl ete work that had been |eft unfinished. Bowker responded that
when this information was provided on Wdnesday ni ght, the Board
agents were still investigating the issue of fraud as to whether 110
peopl e actually worked. It wasn't until |ate Thursday afternoon or
early Thursday evening that the Board agents decided that there was
no fraud but that there was a basis to find that the peak week in
1982 was unrepresentative. Bowker further testified that O nel as
advi sed Kepner on Thursday evening that that particul ar week was
unrepresentative. Bowker testified that O nelas was assigned the
task of calling Kepner in the evening and that O nelas advi sed
Kepner of their determ nation and asked whet her Kepner had any
evi dence that would refute the finding and if so, to provide it and
that it would be considered. (Tr. 111:272.)

Bowker further testified that he call ed Kepner on Friday
norni ng around 10: 30 or 11: 00 and informed Kepner that they were
going to have the election that afternoon when the workers got off

work. Kepner objected strongly to having the el ecti on.
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Kepner tol d Bowker he had sonething higher with regard to peak
week in 1979, 1980 or another year and Bowker advised himto
bring it over and he would ook at it. Bowker said that Kepner
indicated that he had a peak week higher than 80 enpl oyees. But
Kepner never provided any factual evidence to back up the

al l egation of having nore than 80 enpl oyees.

| find that Bowker nade this determnation that there was
no fraud in the nunber of workers during the Cctober 11-17, 1982 peak
week on Thursday evening. | find that the lateness in naking this
factual determnation was reasonabl e under the circunstances which
i ncl uded hol ding three elections and investigating three el ection
petitions during the sane period of time, and review ng a great
quantity of payroll records and naterials both from Tepusquet and
from Joaqui n Gonez.

Qnelas testified that he spoke on Tuesday evening with
sone Tepusquet workers about the 1982 peak for the purpose of
finding out fromworkers who had worked during that peak period if
the 110 figure was accurate and to find out what woul d be a nornal
workforce. He testified that no declarati ons were provided to him
that evening. He reviewed the records for that week to verify whet her
i ndeed 110 peopl e worked that week. (Tr. 1V:21.)

Qnelas testified and | find that he call ed Kepner
the next norning (Wdnesday) and set up a neeting. He told Kepner
t he purpose was to review conpany records to verify the 1982 and
1981 peak weeks. Qnelas testified that he was focusi ng on the body

count when he visited the Enpl oyer's office on VWdnesday.

69.



Qnelas testified, wthout contradiction, that when he
visited the Enpl oyer's office on Wdnesday he asked Kepner for
cancel ed checks given to the enpl oyees in order to verify how many
enpl oyees worked during the various peak weeks. Kepner explained to
himthat only one check was nade and that was payable to the
contractor who in turn was responsi bl e for nmaki ng out the individual
checks to each worker. Kepner further advised himthat he woul d be
provided with the cancel ed checks through the contractor. (Tr.
| V: 4.)

During this nmeeting, Kepner verified to Onelas that
Sept enber 21-27, 1981 was the peak week (See JX: 6) . Based upon
Qnelas' credited testinony that Kepner told himthat Septenber 21-
27, 1981 was the peak week for 1981 and upon the fact that the
Enpl oyer gave Bowker Joint Exhibit No. 6 as a summary of the 1981
peak, | find that the Board agents and Acting Regional D rector were
reasonabl e in assumng that that particul ar week was the peak body
count week for 1981. They were, therefore, reasonable in assum ng
that this peak figure of approximately 59 workers was the 1981 body
count and could be used as a predictor for the Enpl oyer's | abor
needs for 1983 harvest season.

In response to Onelas' request nade \Wdnesday afternoon
at the Enpl oyer's office, Kepner did provide infornmation some
twenty-four hours later to Ornelas at the G nderella Mtel in Paso
Robl es. This infornation included contract enpl oyee earni ngs
reports for the peak periods in 1982.

Qnelas testified that he believes that Kepner brought in

not only the materials in Joint Exhibits No. 12A through 12D
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but al so checks fromthe Enployer to the | abor contractor. He
further testified that the checks that were nmade payable fromthe
contractor to each individual worker were provided by the contractor
on Thursday afternoon. QOnelas testified that when Kepner and Bunch
came into his notel roomat the Gnderella Mtel in Paso Robles on
Thur sday afternoon, Board agents D az and Gastel umwere present.
The contractor's bookkeeper was also present. (Tr. 1 V: 9.)

Onelas testified that he spoke with | abor contractor
Conez regardi ng some checks. They al so di scussed the type of work
that had been performed during the peak week of 1982. According to
Ornel as, CGonez indicated that he had a | ot of people working "ki nd
of like as a favor to finish up some work." Gonez told himthat he
had ot her clients besides Tepusquet. There was one day when Gomez
asked sonme enpl oyees who were working under himbut for an enpl oyer
different than Tepusquet to help himout and do hima favor. The
favor was necessary because either he had sent sone peopl e hone
earlier or "maybe" because they were going to do the ends of the rows.
(Tr. 1V:46.)

Onelas testified that he reviewed payroll records or
ot her kinds of records and conpared the nunber of hours that the two
groups of workers worked that day, Cctober 13. He testified that
hi s conparison indicated that there was a pattern of several people
who worked | ess than a full day and a group of people who came in
for just two hours that sanme day. | find that Onelas did do this
conparison, and a review of Joint Exhibit No. 2 corroborates his
testinony. Gonez advised Ornelas that sonme of these workers who

cane in for two hours had worked the
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following day. Qnelas utilized Joint Exhibit No. 4 to ascertain the
hours wor ked by enpl oyees on Cctober 13. Gonez told himthat the
extra workers had come in to do a special job or the ends of the
rows. Qnelas did not know for whomthey worked earlier that day.
These were the workers Gonez asked to do a favor and work a coupl e of
extra hours.

Gonez advised QO nelas that those workers who cane for a
coupl e of hours on the 13th worked several hours on the 14th and
were doing the sane work. Qnelas then contacted at |east one

person who worked in that group and confirnmed what Gonez had tol d

O nel as.

QO nelas testified that it was his understandi ng from Gonez
that these additional workers cane in for "Ili ke a special assignnent
todo the ends of therows. "™ (Tr. [V:67.) Hfurther testified
"it was just like a one-shot operation.” Qnelas testified no to

t he question whether, based on his experience in investigating
el ections of w ne grape ranches, he thought picking end vines was an
unusual job to be done during the harvest season

| find that the Board agents conducted an adequate
investigation of whether the 1982 peak week of Cctober 11-17 was a
"representative" week. Qnelas spoke with a Tepusquet worker who
had worked that week and confirmed that a nunber of workers had
originally worked for one enployer and then later that day began
work at Tepusquet as a favor to |abor contractor Gonez. T further
find that this was a one shot operation that is not necessarily
repeat ed during each harvest season and that there was no specific
evi dence introduced by the Enployer char this type of one shot

operation normal ly occurs during the harvest
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season. I n the absence of evidence indicating that thisis a
nornmal yearly occurrence, | find that it was not a typical occur-
rence and that it is not likely to again occur during the harvest
season of 1983.

I n response to a question of whether QO nelas comuni cat ed
to any Enpl oyer agents or Lucas hinself the statenments by Gomez
regarding the provision of the enpl oyees to the ranch on Cctober 13
and 14, Qnelas answered yes, that he was "pretty sure" that he
told Kepner. Kepner then asked what Qnelas told Kepner regarding
what Gonez had sai d, and QO nel as answered:

He said that he used extra people kind of |ike a

favor to him cone in and just |ike a one-shot

operation, and that that seened to account for what

appeared to be an abnornal peak week. These peopl e

just cane in for alimted performance. . . . (Tr.

| V:70.)

QO nelas testified that he believed that he told Kepner
about the type of work these peopl e were doi ng on Thursday eveni ng.
It was by Thursday evening that he had | ooked at the | abor
contractor's records whi ch indicated those enpl oyees who worked for
two hours on the 13th of Qctober had earlier worked that same day
for another enployer. The contractor's records substantiated t hi s,
i .e. that they had received pay for two different jobs on Cctober
13, 1982.

QO nelas testified that early on Thursday norning he spoke
by tel ephone with a Tepusquet worker who appeared on the Enpl oyer's
list. According to Onelas, the worker stated that on some days in
Cct ober of 1982 he had worked on the sane day for two different

enpl oyers, one of those being Tepusquet. The worker said that

several other people (all fromGCattlenan City)
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al so had worked this sane pattern. They had been worki ng on a nearby
ranch, and when they finished early in the afternoon, | abor
contractor (Gonez asked themif they would do hima favor and if they
woul d work a couple of extra hours or remain "de oquis" (out of

wor k). The workers agreed to performthis work. The workers al so
worked the follow ng day at Tepusquet. The type of work they were
doing was the "ends of the rows." Qnelas was fairly certain that
they did this work both days. This is further corroboration of

Gonez' s admssions to both Bowker and Ornel as regardi ng the uni que
nature of the Cctober 11-17, 1982 peak week. (Tr. 1V:83-85.)

QO nelas testified that when he reviewed the | abor
contractor's records he saw cancel | ed checks for the individual
contract enpl oyees. These checks verified the Enpl oyer's
contention that there were 110 or 111 peopl e working that week.

After review ng Joint Exhibits 12A through 12D provi ded by
Kepner Thursday evening as well as the | abor contractor records
provided by the contractor that afternoon, Qnelas called Kepner and
advised himthat in review ng the |abor contractor's records the
Board agents noted that the weeks revi ewed showed no nore than a
nunber of enpl oyees, in the 60s who worked any particul ar week and
that it appeared the 110 figure was abnormal. Qnelas explained to
Kepner that they had done a body count of the enployees in the
contractor's records and then added ten people for the direct
enpl oyees. Kepner responded that he was of the opinion that 110 was
still the highest figure and it shouldn't natter what the other

weeks were. Kepner did not object to using
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the labor contractor's records in the formthat Qnelas and the
Board agents were using them (Tr. [V:12.)

QO nel as again call ed Kepner after conpleting the review of
the records. Qnelas estinmated the second call that evening at
soretinme between 9: 30 and 10:30 in the evening. During this
conversation, Qnelas told Kepner that the Board agents had revi ened
the contractor's records, that O nelas had di scussed w th Wi ssberg
what those records i ndi cated, and that Wi ssberg had told O nel as
that based on the information provided her and that which she had
already reviewed, this particular week was abnormal and she felt that
an election was in order. She further directed or instructed
Qnelas to call Kepner and informhi mof her decision. Qnelas
testified that he told Kepner during this second conversation
Thur sday evening that VWi ssberg determned that the union qualified
for the election and that Bowker woul d be working out the rest of the
details with him By qualifying for the el ection, Qnelas
testified that he neant that they had net the peak requirenent.

In response to this, Kepner was very upset and di sagreed
with the decision. He then repeated that 110 was the peak week and
it was the only figure that Onelas should be dealing with. Qnelas
then told Kepner that if Kepner had any additional records or
information to provide that he should do so and provide themto
Vi ssberg or Bowker as soon as possi ble. Kepner told Onelas that he
believed that there was a week either in 1979 or 1980 where the
Conpany had reached approxi mately 80 enpl oyees. QO nel as suggest ed
to Kepner that if this were so and if the information was t here,

Kepner should provide it the first thing in the
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norni ng. Kepner w shed to speak with Wi ssberg and asked G nelas to
attenpt to get permssion to give out her honme phone nunber. Q nel as
said that he would do so and he tried to call Wi ssberg, but there
was no answer. Then Qnelas called Kepner back a third time that
eveni ng and advi sed hi mthere was no answer, he could not give out
her phone nunber but he would try to call her first thing in the
nor ni ng.

Subsequent to this final conversation that evening wth
Kepner, Jenny D az and R cardo Onelas returned to Fresno. Late the
next nmorning, or perhaps early in the afternoon, QO nelas spoke with
Wi ssberg. He told Wissberg that he had done what she had
instructed himto do and advi sed Kepner about the determnation. He
further told Wissberg that he had tol d Kepner to provide the
docunents to Wissberg the first thing in the norning. He recalls
that Wi ssberg told hi mthat she had al ready spoken to Kepner that
nor ni ng.

Qnelas testified and | find that the Enpl oyer did not
rai se the representati veness of the pre-petition workforce, i . e.
the 37 enployees on the eligibility list. (Tr. 1V:85.)

Wi ssberg testified that the question of the representa-
tiveness of the 1982 peak week was raised on Monday. (Tr.
I'V:151.) She communicated this concern to Bowker during their Mnday
eveni ng meeti ng.

Wi ssberg testified that she had tel ephone conversations
with UFWrepresentatives who woul d rel ate answers fromworkers to
questions whi ch Wi ssberg was asking (the workers were in the sane

room). According to infornation received fromthe UFW
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representatives by tel ephone conversation wth Wi ssberg, the
workers were asserting very insistently that based upon their
famliarity with the Shandon Ranch over the |last few years the peak

| abor force woul d be sonewhere in the 50" s. The workers were very
insistent that a figure of 110 was "way out of |ine" and that 60 was
about the maxi numof the harvest workforce | evel at Tepusquet during
the past few years. The declarations received by the Board agents,
according to Wi ssberg, discussed the years 1981 and 1982 and
confirmed what she had heard fromthe U-Wrepresentatives. This |ed
Vi ssberg to order that a conplete investigation be nmade of the 110
or 111 figure. The workers were alleging that the figure of 110 was
sinply not representative of the nunber of people performng the harvest.
(Tr. 1V-.190-191.)

Vi ssberg testified that she directed the Board agents to
investigate any year that would indicate a | evel that was anywhere
near 110. (Tr. 1V:157.)

Wien she tal ked to Bowker Tuesday evening follow ng his
recei pt of Joint Exhibits 3 through 11, Wi ssberg asked Bowker what
he could tell her about how the infornation recei ved woul d enabl e
her to get the nunber of acres or the nunber of tons that woul d be
increased in 1983 over 1982 and sone type of a formula for applying a
worker per acre or a worker per ton ratio. Yet, she was unable to
determne fromthe information provided to Bowker a formula which
woul d establish the nunber of additional workers needed during the
1983 harvest. For exanple, she could not determne fromt hat
information the actual period of tine for harvesting that additiona
acreage. She was unable to derive a formula fromthe infornation

provi ded to Bowker of how many
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wor kers she shoul d add based on the additional acreage that woul d be
put into production in 1983.

Wi ssberg testified and | find that she relied on
Bowker's description of each of the docunments he had recei ved
Tuesday evening and she relied particularly on what was not
received. (Tr. IV:176.) She further testified, and | find, that
bot h she and Bowker did not believe that they could figure out
fromthe informati on he had recei ved fromthe Enpl oyer on Tuesday
ni ght the Enpl oyer's assertion that there would be a 15%i ncrease
in production in 1983 which would lead to a 15%i ncrease in the
nunber of workers. None of the information provided by the
Enpl oyer enabled themto figure out how nmany workers woul d be
necessary for any increase in production, assumng that there was
an increase in 1983.

Vi ssberg testified that Bowker read to her over the

phone "i n very great detail the contents of these docunents" on
Wdnesday. The docunents referred to are those contai ned in Joint
Exnibits 3 through 11. (Tr. 1V:144.)

| find based on Wi ssberg's and Bowker's uncontradi cted
testinony that Bowker read to her Joint Exhibits 3 through 11. |
find that Wissberg recreated a nunber of these docunents. | al so
find that Ornelas gave her infornation regarding an hourly breakdown
of several of the days in Joint Exhibit No. 5. This data referred
to the group of enpl oyees that canme in for the first tine in the
m ddl e of the week and worked two hours on Cctober 13.  About half
of those workers, according to Wi ssberg's recol |l ection, returned

the foll ow ng day but they worked about a half a day. "It wasn't as

t hough those workers had cone in
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as full-day workers." (Tr. 1V:149.) Avery small nunber of that
group returned a third day and those who di d, worked a mninal nunber
of hours. At sone point in a conversation w th Bowker, he indicated
to Wissberg that he had information that the workers in this group
had been used for a "special operation.”

| find that VWi ssberg was reasonabl e i n concl udi ng t hat
this group of workers brought in for the first time on Cctober 13
who worked two hours that first day were used for a special
operation in the sense that it was unlikely that this group of
peopl e were part of a nornal harvest workforce of the Enployer likely
to be duplicated during the 1983 harvest. Wissberg testified upon
cross-examnation that she was not | ooking at the work so nuch as she
was | ooking at the workforce. She testified:

It was the |evel of workforce that to ne stuck

out as not being usual or typical for that

Conmpany. ... | had not received any infornation,

let's put it that way, that the conpany had a

regul ar history of bringing in a |arge nunber of

non- nor mal wor k enpl oyees to do a coupl e of

hours of cutting these end rows; that | had

never received infornation that substantiated

that in the course of the investigation. (Tr.

| V:155.)

Wi ssberg testified that she spoke with Kepner five
or six times on Thursday, February 10. The |ast tel ephone conver-
sation was at about 4 p. m. and Kepner was in Santa Maria at the
time. During the 4 p. m. conversation, V¢issberg told Kepner that
she had not yet nmade a decision and that they were still working on
the i ssue. Kepner was very concerned that Wi ssberg was not
accepting the nunber of workers in the 1982 peak payroll peri od.

He insisted that she use the nunbers (110) that were
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sel ected by the Enpl oyer as the peak period and that that was the
only nunber that she should utilize. He also wanted to know why she
was investigating any facts other than that particular tine periodin
1982. (Tr. 1V:110-115.)

Vi ssberg advi sed Kepner during this conversation that she
was still in the course of checking out whether the 110 nunber was a
true nunber. She advised himthat the issue had been raised whet her
or not 110 peopl e had actual |y worked during that week. She further
expl ai ned that the issue had been raised in a nunber of ways.
First, the issue had been rai sed by the UFWand by wor kers whose
position was transmtted to her through tel ephone converations with
Peter Cohen, the UFWrepresentative for the area. She told Kepner
that the workers were questioning whether 110 was the nornal figure
for a harvest peak payroll period in any past years and whether it
would be in the future years.

She al so advi sed Kepner that the docunents that Board
agents were reviewing and the information transmtted to her
i ndi cated there was sone basis why the 110 mght not be the correct
figure to apply for the peak determnation. She told Kepner that
she was concerned whet her the 110 figure occurred in a week when a
group of workers had been brought in such a manner to indicate that
this was not a normal situation. She also told himthat a revi ew of
ot her weeks during the 1982 harvest showed nunbers substantially
| oner than the 110 fi gure.

Kepner responded by saying that he had presented
docunents whi ch show that either Sai khon or body count conparisons

for the 1982 peak period and the 1983 eligibility period indicate
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that peak does not exist. Hetold her at 4 p. m. on Thursday t hat
he did not think any other information was needed by her or was
rel evant for her to nake a deci sion.

Wi ssberg then testified that Kepner told her during this
conversation that he knew that sonewhere in the Enpl oyer docunents
in past years there were figures show ng a hi gh peak harvest
payroll. He said that the payroll woul d show a peak of sonewhere
between 70 and 90 workers. She told himthat none of the docunents
that she had reviewed thus far indicated that such a figure existed
and she asked himfor those docunents. He replied that he believed
that those were for the years 1979 or 1980. She told himthat she
wanted himto find those docunents and present those docunents to
her. She believes that she told himto take the docunents to Paso
Robl es or transmt them sonehow to the Board agents. Kepner said he
t hought that those docunents or payroll periods were avail able and
he woul d go through the docunents and find them V¢éissberg then told
him"Look we're still conducting this investigation. Fi nd those
docunents, because that will deal with one of ny concerns, and get
those tous." Wissberg told himthis several tines.

| find, based upon Wi ssberg' s credited testinony, that
Kepner was advised on Thursday at 4. p. m. by Wissberg that she was
| ooki ng at two aspects of the Qctober 11-17, 1982 peak week. The
first aspect pertained to whether 110 peopl e actually worked there
during that week. The second aspect related to whether the figure
of 110 was a typical figure which had occurred in the past or which
was likely to occur in the future. | further find that Kepner

indicated to. Wissberg during this Thursday
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conversation of 4 p. m. that he was aware of a peak between 70-90
people in a prior year (1979 or 1980) and that he would try to nmake
this information available to the Board. | find that Wi ssberg
requested that he in fact nmake this information avail able to the
Board. | further find that neither Kepner nor any other agent of

t he Enpl oyer made such infornation available to the Board even
though they were aware of the Board's concern regarding this matter
at least as of Thursday afternoon at 4. p. m.

I find that Wi ssberg nade her determnation that there was
peak Thursday night at about 10 in the evening. Wi ssberg testified
that prior to making her decision on Thursday evening, she had
several conversations with Board agents assigned to the el ection.
She testified that she advised the Board agents around 10 p. m. on
Thur sday evening that she was directing that the el ection be held
based on her peak determnation. |t was her understanding that the
el ection would be held sonetinme the next afternoon. This |ast
conversation she had with the Board agents went for an hour or nore.
She said that the theory that was used in nmaking the finding of peak
was that the Enpl oyer had not sustained its burden of proving that
t he enpl oyees listed on the payroll for the period prior to the
filing of the petition was not at |east 50% of the peak payrol
period for the year. (Tr. 1V:116.) Wen she considered the
harvest peak for 1983 she factored in a percentage increase in | abor
needs because of the grafting that had been done in 1982. She
testified:

And the anal ysis that we went through that night

i nvol ved di scussion of all of the infornation
derived in the i nvestigation, which
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means nore than just Enpl oyer docunents; it was

L omworkers: 11 v i i or at | on pr ovi ded by ¢ he

¥g$ke[%él7§? it was a summary of everything.

She had this conversation with Ornelas and Bowker. She
testified that she spoke to each of thema number of times during
that conversation. She testified that she had received, in telephone
communi cations with the Board agents, a rundown of all the
information received fromthe Enployer. She had personally revi ewed
the docunents contained in the Enployer's Response. She al so
received information fromthe UFW Her determ nation about peak was
based on the totality of all of the facts derived fromall of these
sour ces.

| find that Weissberg directed the Board agents at about 10
p. m. on Thursday evening that there would be an election, but that
they should go back again and doubl e check all of the information
If everything was consistent with what they had di scussed, then the
el ection should be directed. She also told themthat she did not
want themto refuse to accept any documentation fromany party. She
did not "want to close the door to accepting anything that's possible
to accept fromthe parties.” (Tr. IV:119.)

| further find that Ornelas then commnicated to Kepner
that though there was not an issue of fraud there was an issue
concerning the representativeness of the peak week. | find that
Kepner still had the next morning until early the next afternoon to
submt evidence that there were peak weeks approaching the 110 figure
or at least over 80 for the year 1979, 1980, 1981 or 1982. The
Enpl oyer had the last clear chance to rebut the

finding of unrepresentativeness and failed to do so.
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Vi ssberg testified and | find that Kepner called her
again on Friday at about 9 a. m. and wanted to know if an el ecti on was
going to go forward. She told himthat it would, that there was peak
and then she agai n explained to hi mthe whol e anal ysi s, enphasi zi ng
her two concerns: whether or not there were 110 peopl e who wor ked
there and that this particular week in Cctober was not a normal peak
week to use for body count conparisons. | credit her testinony that
during this conversation Kepner told her that there were docunents
est abl i shing the higher |evel of body count and he agai n used the
figure of arange of 70 to 90. She asked whet her Kepner had
presented those to the Board agents. He did not state either that he
had that specific docunmentation or that he had presented it to the
Board agents. She again told himthat if he had any docunentation
he wi shed to present that she was not closing the door to presenting
that docunentation. She di d, however, indicate that she had nade a
determnation. Kepner did not submt any further infornation to her
or to the Board agents.

| find, based on the record evidence, that no justifi-
cation or explanation was provided to the investigating Board agents
or Acting regional D rector explaining why the 1981 harvest which
was approxi nately 200 tons | ess than the 1982 harvest required in
excess of 50 workers |l ess than the nunber of workers required in
1982. The Enpl oyer's testinony conbi ned with Joint Exhibit No. 11
indicates that for anywhere froman additional 200 to 400 tons picked
by nachi ne the | abor needs were approximately 50 nore workers in 1982
than in 1981. This finding is based upon the Enpl oyer's testinony
that the nunber of tons hand harvested in 1981 were anywhere fromO

to 200 tons | ess than
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the nunber of tons hand harvested in 1982. (Tr. 111:52-53.) In
addition, froma reviewof Joint Exhibit No. 11, it appears that in
1981 there were only 200 fewer tons of grapes harvested than in
1982. It seens incredible that the extra 400 tons of grapes that
apparantly were machi ne harvested woul d requi re 50 nore workers
during the peak of season than worked during the peak of season in
1981 with simlar anounts of hand harvested grapes and only two to
four hundred tons fewer of machine harvested grapes. | also note
there is no evidence indicating how many tons were harvested during
the peak week of 1981 or 1982. Since the harvest lasts for four
weeks, and since the Enpl oyer failed to advise the Board agents of
how nany tons were harvested during each such week, I find the

Enpl oyer failed to neet its burden.

V. HEfect of Gafting

Lucas testified that the vines that were grafted in 1982
were not in production during that year. Wth those vines back in
production in 1983, he expected to have an increased anount of
grapes. In 1982 there were 56 acres of vineyard (12 to 15% of
Shandon's total acreage) out of production as a result of the
grafting effort. (Tr. 1:53-54.)

Lucas testified that in 1983 the 56 acres that were
grafted fromZ nfandel to Miscat Canelli in 1982 woul d be back in
production at approxi mately 60-80 percent of full production. These
55.7 acres would be "l i kel y" to be hand harvested. Lucas cl ai ned
that he explained this to Bowker. But he did not testify as to

whet her he advi sed Bowker how nany nore workers woul d be
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requi red to hand harvest these 55.7 acres conpared wth the nunber
of workers that woul d have been required if these 55. 7 acres had
renained in the Zinfandel variety. (Tr. 1|:84.)

According to Lucas, he grafted fromZ nfandel to Miscat
Canel i at the request of the wnery, Mnterey M neyards Wnery, and
he explained this to Bowker. (Tr. 1:85.)

Lucas testified that he provided to Bowker Joint
Exhibits 8a-c, which is a three part docunent regardi ng harvest
statistics. It should be noted, however, that the only statistics
regardi ng tons harvested contained therein pertain to the Z nfandel
variety and do not include the tons harvested for any of the other
varieties at the Shandon Ranch. Lucas testified that the purpose of
provi ding Bowker wth Joint Exhibits 8a-c was to show himthat only
264 tons of Z nfandel were produced in 1982 because of the reduced
acr eage.

Though Lucas testified that he invited Bowker to visit the
Shandon Ranch to personally viewthe grafting and that Bowker did
not accept the invitation, Lucas later testified it woul d have taken
days to determne by visual inspection whether grafts had taken
(Tr. 1:88.)

Regardi ng production of the 56 grafted acres in 1983,
Lucas testified that he is estimating he will get approxinately four
tons per acre for the Miscat Canelli. He testified that he did give
this information to the Board agents.

Yet Lucas testified that he did not provide any docunen-
tation that woul d substantiate that the Miscat Canel Ii woul d be
produci ng four tons per acre in 1983. He further testified that the

four ton figure is very flexible since nany graftings
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may not take. Mbst inportantly, though Lucas clains that he knew as
of the end of 1982 that nore than 90% of the grafts took regarding
the 56 acres of Muscat Canelli, he did not provide this information
to the Board agents. Instead he testified that he had invited the
Board agents to go down and see the actual grafting but that they
never di d. Uoon further cross-exam nati on when Canacho asked Lucas
whet her any docunentation was provided to the Board agents show ng
the actual nunber of vines that took to grafting, Lucas answered " No. "
(Tr. 11:39-41.)

Woon redirect examnation Lucas was asked whet her he
conveyed to Bowker in the course of the Tuesday neeting Lucas'
projection for production in the 56 acres of Muscat Canelli for
1983, Lucas answered, "Only to the extent that we produce 60 to 80%
of normal, that | recall." He testified that at that same tine he
provi ded docunents whi ch showed what nornmal had been in past years of
the varieties. However, it appears fromthis testinony of Lucas
that he never had grown the Miscat Canelli variety in previous years
nor did he have any experience with the success or |ack of success
of this particular variety at Shandon. (Tr. 11:59.)

O redirect examnation of Lucas, Kepner asked whet her at
the time of the investigation Lucas had any docunents whi ch woul d
show the production of that vineyard (referring to the Miscat Canel | i
acres), in 1983. Lucas answered yes and that he had a budget.
However, Lucas testified that he failed to provide the Board agents
with this budget which allegedly showed how nany tons per acre woul d

be harvested fromthe grafted Muscat Ganelli grapes. (Tr. 11:58.)
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Lucas testified that in order to illustrate the effect of
grafting, he hinself conputed the nunber of tons of grapes that had
been harvested the | ast couple of years by hand and considered this
with the total nunber of acres harvested and then came up with a 12
to 15%increase in acreage for 1983. Mst significantly, he
testified that "I f you take the production t hat's been picked by
hand and conpare it to the increased production by that 56 acres, you
get in excess of 20 percent increase in the amount of hand wor k. "

(Tr. 11:38.) The problemis that although he had this information
available to him he did not relate in this testinony how nany acres
or tons harvested during the | ast couple of years were harvested by
hand. | amnot, therefore, able to give full weight to his
testinony regarding the 12 or 15%increase. |In addition, in |ight

of the fact that he failed to tell the Board agents that he woul d be
grafting in 1983 thereby taking a certain nunber of acres out of
production, | amnot inclined to find that there would be an extra
15%in production for the harvest of 1983.

| find that Wi ssberg contacted the University of
California Cooperative Agricultural Extension Division and severa
branches of the California Enpl oynment Devel opnent Department to try
to determne the nunber of workers required to harvest an acre or ton
of wine grapes. | credit her testinmony that the state agenci es had
produced a docunent in sonme past year which indicated for some crops
in a particular county how many peopl e coul d be expected to be used
per acre but that there was no such information or data avail abl e
for this particul ar area where Shandon Ranch was |ocated for the tine

period invol ved.
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| find that the Enpl oyer's Response did not provide
adequate information to enable the Acting Regional Drector to
det erm ne how many nore workers woul d be required in 1983 because of
the grafting that was done in 1982. | further find that the
Enpl oyer did not subsequently provide the necessary infornation to
enabl e Wi ssberg to nake a reasonabl e assessnent of the additional
wor kers that woul d be needed because of the grafting. Though it was
wthin the Enployer's ability to do so, the Enployer failed to
informthe Board agents or Vi ssberg at any tinme of the percent of
grapes that were hand harvested or machi ne harvested in 1982, 1981
or any other year. Nor did the Enpl oyer provide information which
set forth how nany acres were expected to be hand harvested in 1983.

For exanpl e, the Enmpl oyer did not provide harvesting schedul es for

past years. | find that Wi ssberg reasonably devel oped a formul a
for trying to work out the nunber of enpl oyees per tons harvest ed.
| find that based on the information avail abl e, she was reasonabl e
incalculating that the 56 acres, assumng that they yielded the
sanme quantity of production as was produced by each of the acres in
1982, would have required approxi mately ei ght additional enpl oyees.
| find that the process of determning or calculating the
nunber of enpl oyees required per ton and then using this to
determne the nunber of enpl oyees per acre, was a reasonabl e net hod
of cal cul ation based upon the limted information avail abl e.
| find that Vi ssberg reasonably concl uded based on the

limted infornmation available to her that turnover was not
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a factor which woul d cause her to have to reject using the body
count figure.

E Qedbility Resolutions

In resolving conflicts between the testinony of the
wi tnesses and in determning which witnesses to credit, | relied
upon ny observation of the deneanor of the witnesses.

| was particularly inpressed with Judy Wi ssberg's
direct and straightforward manner of testifying. Her nmenory was
excellent. She was calmand del i berative, and she consistently
nade a sincere effort to accurately recall infornmation and
conver sati ons.

| was inpressed by Vi ssberg s deneanor during
cross-examnation. Her testinony was very forthright and honest in
answeri ng such questions as whether or not she had contacted or
communi cated with UFWrepresentatives prior to the hearing and
whet her or not she had reviewed various exhibits prior to her
testinony at the hearing.

| note that she was an experi enced ALRB enpl oyee havi ng
been an attorney with the Agency for a nunber of years. Her roles
as an attorney included assignnents as Board counsel, counsel wth
the Executive Secretary's office as well as her substanti al
regi onal experience. She first began working for the Board in 1975
on a part-tine basis for two years and was a full-tine attorney for
the agency for six years. She was assigned to the knard Regi onal
Gfice since March of 1981, and she had acted as Regional D rector
during the Fall of 1982. She was officially appointed as Acting
Regional Drector in January 1983. In summary, Véissberg was very

credi bl e.
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Carl os Bowker was al so a very experienced Board agent,
havi ng served as a field examner since Cctober 1975. Though this
was his first wine-grape el ection, he had investigated peak issues
in dozens of other elections. He had been Board agent in charge of
about 4-0 elections, including a nunber of strike elections.

e factor supporting Bowker's credibility was his
unhesitating testinony that Lucas was cooperative. He also conceded
this was his first wne grape election. H s testinmony concerning
Kepner's persistence and repetitiveness was bel i evabl e. Bowker
conceded that Board agents were not present when workers prepared and
signed, the decl arations.

Bowker displ ayed a good recall for a nunber of details,
and he was very definite about his conversation wth Joaqui n Gonez,
the Enpl oyer's labor contractor. Hs testinony about his
conpr ehensi ve expl anati on of docunents to Vi ssberg and his reliance
upon Onelas rang true in the context that this was his first wne
grape el ection.

R cardo O nel as has been with the Agency since Novenber
1976. He was a very responsive and strai ghtforward w tness who
mani fested a good nenory. In short, he was a credible witness. On
cross-examnation, he |ooked directly at Kepner and he answered the
questions pronptly.

| found Lucas to be a generally credible and cooperative
W tness on nost issues. He displayed a thorough know edge of the
W ne-grape industry and he patiently explai ned his Shandon operati on

in response to a nunber of questions fromthe
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| nvestigative Hearing Examner. However, | found his answers evasive
to some questions on cross-examnation including questions regarding
his instructions to his clerical staff for conputing the 1981 peak
week. | also found sonme of his answers non-responsive to questions
on cross-exam nation including questions regardi ng whet her he usual |y
brings in workers just to work on the end vines as was done in 1982.

Though Ms. Bunch was initially hostile on cross-
examnation, | found her to be a credible wtness.

M. Kepner tended to volunteer infornmation during his
testinmony on direct. Though I find that he sincerely and
persistently disagreed with the peak determnation of the Acting
Regional Director and thought that games were bei ng pl ayed during
the peak investigation, | felt his testinony was not precise on the
question of what infornmation Bowker and Vi ssberg had requested
related to how nany workers were required to harvest a ton or acre
of grapes. | left the hearing with a sense that his attitude and
testinony during the-hearing were affected by his strongly held
belief that the peak requirement was never net and the el ection
shoul d never have been hel d.

M. Aguino was a responsive witness and generally answered
in a straightforward manner. Though | credited substantial portions
of his testinony, | was not inpressed by his |lack of recollection
whet her Bowker asked himfor information show ng how nany tons a
wor ker coul d produce or work days required per acre harvested. |,

therefore, credited Bowker on these issues.
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LEGAL ANALYSI S

Ei ghty six percent of the ballots counted were cast in
favor of installing the UFWas the excl usive bargaining
representative of Tepusquet's agricultural enployees at the
Shandon Ranch.

In recognition of seasonal fluctuations in agricultura
wor kf orces, the Legislature has provided that el ections under the
ALRA be conducted only when a representative nunber of workers are
enpl oyed. This representative nunber has been defined as at |east
50% of the enployer's highest, or "peak, "™ enploynent |evel. (See
Lab. Code, sections 1156.3( a) (1).)

Labor Code section 1156. 4 reads as foll ows:

Recogni zing that agriculture is a seasona
occupation for a majority of agricultural

enpl oyees, and w shing to provide the fullest
scope for enpl oyees' enjoynent of their rights
included in this part, the Board shall not
consider a representation petition or a petition
to decertify as tinely filed unless the

enpl oyer's payroll reflects 50% of the peak
agricul tural enploynent for such enpl oyer for
the current cal endar year for the payroll period
i nmmedi ately preceding the filing of the petition

In this connection, the peak agricultura
enpl oynent for the prior season shall not

al one be a basis for such determ nation, but
rather the Board shall estimate peak

enpl oynent on the basis of acreage and crop
statistics which shall be applied uniformy
t hroughout the State of California and upon
all other relevant data.

There is a strong statutory presunption that elections are
valid expressions of enployee free choi ce:

Unl ess the board determ nes that there are

sufficient grounds to refuse to do so, it shall

certify the election (Lab. Code, section
1156.3(c), enphasis added.)
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And the objecting party bears the burden of establishing grounds for
refusing to certify the election results. (Cal. Admn. Code,
sections 20310(a)( 6) ( B), 20365, 20370. See also Charles Ml ovich
(1979) 5 ARBNo. 33, pp. 8-9.)

The Enpl oyer's objection raised a "prospective peak"
question—+ . e. , the Enployer clainmed that its 1983 peak enpl oynent
| evel had not yet been reached when the UFWfiled its el ection
petition on February 3.

Cl early, sone degree of speculation is inevitable in
prospective peak cases, since, at the tine the Regional D rector
eval uates the election petition, the precise tine of this future
peak, and the actual size of the peak workforce are unknown. The
Board has been cogni zant of this problemin developing a fair
standard by which to reviewthe Regional Director's decision to hold
an el ection:

[ Ol ur reviewin all prospective-peak cases w ||

be based upon whether the Regional Director's

peak determ nation was a reasonabl e one in |ight

of the information available at the tine of the

investigation. Charles Milovich, supra, 5 ALRB No.

33, pp. 3-4.

Inits consideration of both prospective and past peak
cases, the Board has set forth certain factors which are rel evant
and hel pful in determning the peak i ssue in Tepusquet.

I n a decision involving a past peak question, the full
Board recogni zed that section 1156. 4 poses troubl esone questions of

statutory interpretation. Bonita Packing Co., Inc. (1978) 4 ALRB

No. 96. The difficulty is inherent inthe statute's nandate that

the Board apply a "cl ear and specific rule...exercise
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discretion by naking an estinate based on' ... rel evant data'".
Id. at page 7. The Board stated that,

inpolicy terns, [it is] faced wth the

probl emof resol ving conpl ex questions

concerning the nature of a representative

vote in a unit of fluctuating size and

conposition, within the tinme constraints

i nposed by out expedited el ection procedures."

I d. at page 7.

In Bonita, the Board indicated that the body count approach
and the Sai khon averagi ng approach are "t wo separate neasures of the
representative nature of the vote, neither of which is wholly
satisfactory under all circunstances.” |d. at page 8. The Board
suggested that it is incunbent upon the Board to devel op standards
for estimati ng peak enpl oynment and determning the tinmeliness of
petitions which reflect factors such as crop and acreage data

applicable on a statew de basis. Though the Board did not in Bonita

establish such standards, it did set forth certai n guidelines which
are hel pful in analyzing a peak case. For exanple, the Board states
that the body count in effect designates the total nunber of
enpl oyees who are working at peak for the prior season as a "first
estinmate of peak enploynent for the current calendar year." |1d. at
9.

In Bonita, the Board held that both the body count and
Sai khon appr oaches are reasonabl e neasures of the tineliness of
el ection petitions and indicated that it will continue to find
petitions which neet either of these formulas as tinely. The Board
expressed its concern that it mght "deny enpl oyees access to the
col l ective bargaining rights conferred upon themby the Legi sl ature,

pending [ its] accunulation of nore infornation

95.



and experience wth the varied and conpl ex seasonal patterns of
agricultural enploynent in California." 1d. at page 10.

Significantly, the Board in Bonita found the petition to

be timely filed even though, in this past peak case, the total nunber
of eligible voters fell short of being 50% of peak by a margin of 2
enpl oyees out of 119.

In Hgh and Mghty Farns (1977) 3 ALRB No. 88, the Board

applied the Sai khon fornmula and agreed with the Investigative

Heari ng Exam ner's conclusion that there were four unrepresentative
days within the | abor contractor's enployees' payroll period. The
Board, therefore, did not count these four days for purposes of
calculating peak, since it did not wish to give a distorted average
by including four days of a seven-day period, when the workers only
wor ked the last three days. This holding is significant in that it
mani fests the Board's concern with ensuring that the periods or days
utilized in a calculation of peak are truly representative of an

enpl oyer's actual |abor needs.gl

In Donley Farns, Inc. (1978) 4 ALRB No. 66 the Board hel d

in a prospective peak case that the use of the Sai khon nethod is
unwar rant ed where a conventional count of the number of enployees in
the relevant payroll periods establishes that the petition was tinely

filed (i .e. the enployer was. at |east at

| 2/ But see Court of Appeal decision in Hgh £ Mghty Farns v.
Agricultural Labor Relations Board, 4th Gvil No. 20452, where
the court overruled the board's use of the Sai khon formul a and
set aside the election. The Board has filed a Petition for
Hearing in the California Suprene Court, which is pending at the
tine of issuance of ny deci sion.
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50% of peak during the payroll period i mediately preceding the
filing of the petition). In that decision, the | HE had recommended
that the Board conpare a body count of enpl oyees for the pre-
petition payroll period with an average of enpl oyees during the
peak period. Instead of applying the IHEs formula, the Board
found that during the pre-petition period, the body count of

enpl oyees was nore than 50% of the body count during the peak

peri od, which actually occurred subsequent to the election.

In Gdlifornia Lettuce Co. (1979) 5 AARBNo. 24, the

Board was again faced with a question of whether a particul ar work
week was representative. |In this past peak case, the Board
determned that a work week of three working days was
representative and that the enpl oyer did not establish that the
Regional Drector erred in finding that the three days on which no
work was perforned during the eligibility week (excl udi ng Sunday)
were unrepresentative. The Board warned agai nst the danger of
utilizing an approach which would require a petitioner to out-guess
the vagaries of weather and narkets and whi ch m ght encourage

enpl oyers to nani pul ate payrolls and work periods to affect the
timng of elections. The majority of the Board attenpted to

cal cul ate peak in such a manner as to guage the actual |abor and
enpl oynent levels during the eligibility week, as well as during
the peak week. This case was a reaffirnation of the principle set

forth in Hgh and Mghty Farns that the Board (i n the conputation

of peak) would not consider in its calculations unrepresentative

days on whi ch no work was perforned.
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In Wne Wrld, Inc. dba Beringer Vineyards (1979) 5 ALRB
No. 41 the Board in a past peak case overruled Ranch No. 1 (1976) 2

ALRB No. 37 to the extent that Ranch No. 1 indicated that a sinple

mat hermati cal conputation is all that is necessary to determne peak.
The Board recogni zed that, at best, it is nerely estinating peak.
The Board stated that payroll records fromprior years are critical
in supporting a finding of peak, as are other factors, including a
change in the types or varietites of crops planted, an increase or
decrease in the acreage, or weather conditions, any of which in a
given situation could be determnative of the enpl oyer's peak | abor
needs. The Board indicated that payroll records for prior years are
generally the nost inportant single factor in estimnmating peak
enpl oynent for a current year, as such records "provide a standard
for conparison." The Board recognized that the Regional D rector
nmust usual |y make an investigation and determnation of peak wthin
three days after receiving the Enpl oyer's response, and that this is
not an easy matter. The Board al so recogni zed that use of prior
payrolls "can at best establish an estinate of peak and generally a
high estimate. Thus, in close cases, we are not inextricably bound
to the Regional Director's estimate of peak enploynent." |d. at
page 7.

In Wne Worl d, the Board | ooked to the | egislative purpose

behi nd the enactnent of Labor Code section 1156. 4, which is to insure
that the nunber of enployees eligible to vote is representative of
the workforce who will be affected by the results of the el ection.

In this past peak deci sion, the Board
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held that a 7% margin of error was too great and, accordingly, set
aside the election. Although the Board rejected the UFWs
contention that the enployer's 1975 enploynent figures were "uni que"

n

and "unrepresentative," the Board did so because of Labor Code
section 1156. 4's nandate that an election petitionis tinely filed
only if the enployer's payroll inmmediately preceding the filing of
the petition reflects at |east 50% of the peak agricultura

empl oynent for such enployer for the current calendar year. This

left open the question presented in the instant case; that is,
whet her the year prior to the year the election is held may be
consi dered unrepresentative for purposes of estimating peak in the
cal endar year the election is hel d.

In Holtville Farnms, Inc. (1979) 5 ALRB No. 48, the Board

upheld the use of a formula to calculate the enpl oyer's [ abor

requi rements based upon anticipated acreage increases. In that case,
the | HE used the enpl oyer's 1977 peak payroll records and 1977
acreage figures to conpute the average nunber of acres cultivated
per person. This figure was then divided into the estinmated acreage
increase for 1978 to determ ne the probabl e nunber of additiona
positions the enployer woul d need to cover the additional acreage.

In the present el ection, the Acting Regional Director utilized a
simlar type of formula in order to anticipate or calculate future

| abor needs for 1983. In Holtville Farms, the fornula utilized by

the | HE recei ved sone corroboration in data contained in a
publication issued by the Department of Enploynent Devel opnent. In

Tepusquet, however, despite efforts to obtain corroboration fromthe
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Depart ment of Enpl oynment Devel opnent or the Agricul tural Extension
Servi ce, Wissberg found that there were no avail abl e studi es or
publ i cations which were related to estinmating the nunber of
addi ti onal workers required when additional acres of a particular
variety of wine grape are put into production

In Charles Malovich (1979) 5 AARB No. 33, the full Board

recogni zed that a peak estimate will be nmade on the basis of crop and
acreage statistics "and all other relevant data." The Board found
that "such an estimate is necessary in order to carry out the broad
pur pose of the peak requirenent, which is to 'provide the fullest
scope for enpl oyees' enjoynent of their rights under the Act ' . "
The Board stated that these rights include the right to be represented
for the purpose of collective bargaining, as well as the right to
vote in elections. The Board expressed the need to determ ne
whet her the electorate is representative of the bargai ning unit
which may ultimately be certified. Mst inportantly, the Board
recogni zed that the nunber of enployees hired in a single year may
not accurately reflect the size of the potential bargaining unit.
I n Mal ovich, there was an unusually hi gh peak enpl oyment figure
because of unexpected weat her conditions, which resulted in a much
| arger crop than coul d reasonably have been anticipated. The Board
stated that "no showi ng was nmade that the high | evel of enploynent
in 1977 was likely to continue."” |Id. at footnote 3, page 5.
Significantly, the Board in Ml ovich, taking into
consideration that both the peak requirenent and the Act's

requi renent that an el ection be conducted w thin seven days of
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the filing of the petition,

"recogni ze[d] that opportunities for
representative elections in agriculture are
[imted. For this reason, our decisions in
representation cases have consistently followed a
policy of upholding the elections unless it is
clear that to do so would violate the rights of
enpl oyees or a reasonable interpretation of
application of the Act." [1d. at page 6.

A further inportant holding by the Board in Malovich is
that the Board's,

"regul ations place on the enpl oyer the burden of
providing the Board with information to support
Its contention that it has not yet achieved 50%
of its anticipated peak for the cal endar year. 8
Cal. Adm n. Code section 20310(a)( 6) ( B) .

[ The Board found] it nore reasonable to require
the party with the access to information to
produce 1t in support of its claimthan to
require a Board agent to frame specul ative
questions about possibilities which mght or

m ght not affect enploynent at a particul ar
ranch." |d. at pages 8 and 9.

Rel evant to the factual context in the present case is
the follow ng holding of the Board in Ml ovich:

Even if the Enployer had provided the Board
agent with all the information it had about
the expected increase in production, the
record indicates that an increase in

enpl oynent over past years would not have been
predictable. |d. at page 9.

In Domngo Farns (1979) 5 ALRB No. 35, the full Board

indicated that the focus of its inquiry in a prospective or future
peak case is on the reasonabl eness of the Board agents' determnation
at the tinme it was nmade. The Board recogni zed in Domngo that, in
prospective peak cases where an estinate of future workforce i s nade,
past payroll records are only one gui de, and any other rel evant

factors nust be brought to |ight
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to assure the nost accurate determ nation. The Board again placed on
the enpl oyer the burden of providing the Board with information to
support a contention that it has not yet achieved 50%of its
anticipated peak for the calendar year, citing 8 Cal. Admn. Code
section 20310(a)( 6) (1978).

V¢ have rejected the argument that the burden is

on the Board agent to make specific inquiries in

order to determne the correctness of an

enpl oyer's anticipated peak figure. 1d. at

pages 6 and 7.

In A& D Chistopher Ranch (1981) 7 ALRB No. 31, the Board

held that a Board agent is entitled to rely on the accuracy of

payrol |l information submtted by the enployer (see footnote 1 at page
3). Inthe present case, the Enployer provided Board agent Bowker
with Joint Exhibit No. 6, which, based on ny findings, reflected the
Empl oyer' s statement of its peak body count for 1981. A&D

Chri stopher Ranch is anple authority for ny finding and concl usion

that the Acting Regional Director was reasonable in relying upon this
information as reflective of the body count for the 1981 peak of

season.

Kam noto Farns (1981) 7 ALRB No. 4.5 is a prospective peak

case which is easily distinguishable fromthis case. In Kam noto,
there was an obvi ous discrepancy in the enmpl oyer's response to the
petition for certification, which should have | ed the Board agent to
make inquiries of the enployer regarding the issue of peak. In this
case, there was no such obvious discrepancy and the Board agents
made specific requests for information. Yet, the Enployer failed to
provi de the necessary acreage and production standards which woul d

have enabl ed t he
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Acting Regional Drector to accurately determne the Enpl oyer's
peak | abor needs.

Appl yi ng exi sting Board precedents to the facts of
this case, | conclude that the Enpl oyer failed to carry its burden
of showi ng that the 1982 peak | abor force, based on the body count
net hod, would again be required in 1983. For exanple, the evidence
indi cates that the Enpl oyer brought in 21 to 26 workers on Qct ober
13, 1982, several hours after the regul ar crews began working. The
extra workers were brought in as a favor to | abor contractor CGomnez.
There is no evidence in the record to support a finding that it is
likely that such a |arge crew or group of workers woul d be brought
in during the mddl e of the 1983 harvest.

Despite several requests fromthe Board agents and the
Acting Regional Director, the Enployer failed to provide information
i ndi cating how many tons or acres of grapes could be harvested by a
worker. Nor did the Enpl oyer provide any information during the
i nvestigation which woul d have enabl ed the Acting Regional D rector
to readily ascertain which varieties of grapes were hand harvested
and whi ch where machi ne harvested (except for the 55 acres of Miscat
Canel I'i which the Enpl oyer told Bowker woul d be hand harvested).
Even i f, contrary to ny findings, the Board agents were able to
ascertain, based on Lucas' explanation of certain records including
Joint Exhibit No. 9 and the map of Shandon Ranch, whi ch acres had
been harvested by hand, there was still inadequate infornation
regarding the yield of these particular acres to be able to

det er m ne how nany
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tons had been hand harvested and how nany tons had been nachi ne
harvested. S nce this is very relevant to peak | abor needs, the
Enpl oyer shoul d have provided this information in a fornat easily
under st ood.

The Enpl oyer failed to indicate how many workers were
required per ton or per acre for each of the varieties when that
variety is nachine harvested or when it is hand harvested. Nor did
t he Enpl oyer provide to the Board agents or Acting Regi ona
Drector any information indicating how nany tons were nachi ne
harvested or hand harvested in 1982 or in any prior year. Though
Lucas was able to testify that from800 to 1, 000 tons were hand
harvested in 1981 and 1000 tons were hand harvested in 1982, that
information was never provided to the Board agents or Wi ssberg
during the investigation. Certainly the information nmentioned by
Lucas in his testinony when he referred to various records whi ch
woul d, taken together (i n his view) indicate the nunber of tons
hand harvested each year is less than clear and is at best very
difficult to decipher or interpret. That data was not in the
format contenpl ated by the Board as being sufficiently clear to
enable a Regional Drector to nake an intelligent anal ysis and
prediction of peak enploynent. It is the Enployer's burden to
provide this information in some intelligible and clear fornat.

Charl es Mal ovich, supra. 5 ALRB No. 33.

During the investigation, the Enpl oyer did not provide
information indicating how nmany tons of a particular variety were

yi el ded during the harvest in 1980, 1981 or 1982.
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Despite the testinmony of Lucas and Kepner and ny finding
that much of this information was available or could have been
compiled (e. g. the original documents fromwhich Joint Exhibits 7 and
8 were copi ed contained tonnage per block and variety), the fact is
that none of it was provided to the investigating Board agents in an
easily understandable fornmat. M analysis indicates that Board
precedent places on the enployer the burden to provide precisely this
type of information to the investigating Board agents, whether or not

such information is actually requested. Charles Ml ovich, supra. 5

ALRB No. 35, pp 6-7. It would be unfair and unwi se to inpose this
burden of anal yzi ng conpl ex payroll records upon the Board agents in
light of the nuch greater famliarity of the Enployer with its own
records and the very limted time a Board agent woul d have to conpute
this information. In addition, this interpretation is consistent
with the regulations which place the burden on the enployer to
establish that peak has not been met. The Enployer's failure to
provide this information to the investigating Board agents or to the
Acting Regional Director remains unexplained and constitutes a
failure to provide sufficient information to establish that the
Petition was untinely.

The Enpl oyer failed to explain why so nany nore workers
were needed during the peak in 1982 than during the peak in 1981,
despite a simlar nunber of tons harvested in each year and the fact

that a | esser anpbunt of acreage was harvested in 1982 than in 1981.
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Lucas' testinony clearly evidences the fact that the
nmet hod of harvesting (except perhaps the harvest of the newy
grafted Miscat Canelli) was discretionary with the Enpl oyer. The
Enpl oyer introduced no evidence that any winery required a
particular variety to be hand harvested rather than nachi ne
harvested in 1983 or, for that matter, that such a requirenent was
i nposed by any winery in prior years. Rather, the clear thrust of
Lucas' testinony was that the red and white varieties could both be
machi ne harvest ed.

The Acting Regional Drector reasonably determned, in
light of all the evidence she acquired during the course of
investigation, that the peak body count |abor force in 1982 woul d
not be repeated in 1983. She found that it was nore |likely that
the other peak weeks in 1982 (refl ecting sonewhere in the
nei ghbor hood of 55 to 65 wor kers), as well as the body count peak
provi ded by the Enployer for the year 1981 (whi ch anounted to 59
wor kers), were nore adequate or reasonabl e predictors of what the
Enpl oyer' s labor force needs would be in 1983.

For exanpl e, the evidence indicates that the Enpl oyer
brought in 21 to 26 workers on Cctober 13, 1982, several hours
after the regular crews began working. The extra workers were
brought in as a favor to |l abor contractor GConez. There is no
evidence in the record to support a finding that it is likely that
such a large crew or group of workers woul d be brought in during
the mddl e of the 1983 harvest.

Lucas testified that normally his workers do not pick

Sat urday and Sunday during the peak of season. This is yet
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anot her factor which woul d indicate that Wi ssberg was reasonable in
di sregardi ng the peak week of 1982 as bei ng nonrepresentative. Or,
put anot her way, Vi ssberg was reasonable in assumng that the peak
week in 1981 (59) would be nore reflective of the peak | abor needs
for 1983 than was the peak week for 1982. A review of Joint Exhibit
No. 6 which reflects the peak season of 1981 for the week of
Sept enber 21-27 as provided by the Enpl oyer to Bowker, indicates
that only three workers were enpl oyed on the Saturday or Sunday of
that week. This further corroborates Lucas' testinony that normally
hi s enpl oyees do not pick during Saturday and Sunday during the
peak.

| note that the record is devoid of any evi dence submtted
by the Enployer to the effect that the Enpl oyer attenpted to contact
Gonez prior to the election to gather information to rebut what
QO nel as advi sed Kepner on Thursday. If the Enployer felt that this
was not a one-shot operation, | find that the Enpl oyer had tine to
contact CGomez and provide the Board agents Friday with information
indicating that this was not a uni que or one-shot operation. This
the Enployer failed to do. | conclude, therefore, that although
cleaning the ends of rows is not an unusual procedure, in the
context of the 1982 peak week where a nunber of enpl oyees did | eave
early on Cctober 13 and a nunber of other enpl oyees arrived
subsequently thereto, it does appear that the later arrivals were
conpleting a job left undone by those who left early.

It also appears fromny review of tine cards and daily

crew sheets contained in Joint Exhibit No. 2 that workers on
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ot her days during the week of Cctober 11-17, 1982 had not left early
nor were there a nunber of workers brought in |ater as happened
during Qctober 13, -1982. For exanple, | note that the daily crew
sheets for ctober 11, 1982, (Joint Exhibit No. 2) indicate that for
that day all of the crew ' nenbers cane inat 7:00 a. m. Smlarly
for ctober 12, 1982 all of the crew nenbers working that day arrived
between 7: 00 and 8:30 a. m. On ctober 13, 1982, however, there
was a group of five workers that began work at 12: 00 noon and | eft at
4:00 p. m. and a group of 21 workers who began work at 3: 00 p. m. and
left at 5:00 p. m. The other workers for Qctober 13 arrived at 7: 00
a. m. except for one who arrived at 8:00 a. m. This is the sane day
where six workers left at 1: 00 p. m.

In sumary, there is anpl e evidence in Joint Exhibit No.
2 related to ctober 13, 1982 to corroborate the statenent nade by
| abor contractor Joaquin Gonez to Board agents Bowker and O nel as
that Gonez did bring in a crew of workers for a one shot or specia
project as a favor to himand Tepusquet. | find that thisis a
uni que situation and the Regional Drector was reasonable in
concluding that this influx of workers would not likely reoccur in
subsequent years and specifically in the Fall of 1983. If these 21
workers or 26 workers are deducted fromthe 110 total, we then have a
peak body count for 1982 of approxinately 89 or 84 workers. @ ven
the other informati on available to the Acting Regional Director,
including Lucas' testinony that he does not ordinarily enpl oy
workers on Saturday or Sunday, | conclude that VWi ssberg was

reasonabl e in projecting
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that the peak | abor force needs for the harvest peak week in 1983
woul d be closer to the 1981 level with a factored in 15%i ncrease
because of possibl e hi gher nunber of tons than the 1982 wor kf orce
| evel .

Though the Board has not had occasion to rule on the
reasonabl eness of disregarding as unrepresentative a past peak week
unlikely to be repeated in the current calendar year, | find

appl i cabl e the same principles set forth in Hgh and Mghty Farns,

supra, 3 ALRB No. 88, and Galifornia Lettuce Co., supra, 5 ALRB No.

24 wherein the Board expressed its concern that periods used to

cal cul ate peak be reflective of an enployer's actual |abor needs.
These Board decisions | end support to ny conclusion that Vi ssberg
was reasonable in placing greater reliance on the 1981 peak than on
the 1982 peak in predicting the 1983 peak | abor needs.

Since the Enpl oyer gave only sketchy information to the
Board agents regarding the effect on 1983 peak | abor needs of the
grafting of 55 acres of Muscat Canelli grapes, | have concl uded that
Vi ssberg acted in a reasonabl e manner when she nade al | omances for
an increased | abor need of eight additional workers for the
antici pated i ncreased production (whi ch was unspecified) resulting
fromthe 55 acres of Muscat Canelli grapes.

If the Enpl oyer did not know during the investigation that
he woul d definitely be doing some grafting in 1983, it is unclear
what wei ght should be given to the fact that 16 acres were grafted in
February 1983. A the very |l east, | believe that the Board shoul d

take notice of this fact and | find that
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this 1983 grafting would indicate that Veissberg s position has
even nore suppport since there will be |less tons harvested than
she had originally believed.

The fact that the Enpl oyer did not advise the
investigating Board agents or the Acting Regional Director that some
acres would be grafted in 1983, thereby reducing the acreage in
production for 1983, also indicates a | ess than candi d approach to
the investigation. In asimlar vein, Kepner's insistence during
the peak investigation preceding the election that there was no
alternative for the Board agents or Acting Regional Director other
than to find that the peak requirement was not net is al so sone
indication that the Enpl oyer was not inclined to provide that
information which I find it had an obligation to provide to the
Acting Regional Drector in order for her to make an i nformed and
reasonabl e prediction of the Enpl oyer's peak | abor needs for 1983.

| have found that the Acting Regional Drector conducted a
very thorough investigation within the short tinme span all owed. This
investigation included a nunber of contacts and neetings with the
Enpl oyer and its agents, neetings and communi cations with the
Petitioner, meetings and obtaining decl arations fromworkers, and
communi cations with various state agenci es which were requested to
produce data or studies indicating how many workers it would take to
harvest a ton or an acre of a particular variety of w ne grapes.

There was no persuasive reason for the Board agents or

Vi ssberg to conclude that the 1982 peak body count of 110
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woul d be duplicated in 1983 in light of the follow ng factors: (1)
The 1981 peak body count was 59 enpl oyees according to information
provided to the Board agents by the Enployer; ( 2) Wissberg had
recei ved worker declarations and been advi sed of statenments fromthe
| abor contractor Gonez indicating that this was an unusual week
because of the need to bring in a nunber of workers to conplete
unfini shed work (see Vista Verde Farns vs. Agricultural Labor

Rel ations Board (1981) 29 Gal.3d 307, 322-323 and Evi dence Code

section 1222 for the basis of ny admssion of Gonez' statenent);

(3) the Enployer failed to provide the investigating Board agents
with infornation related to the tons picked during the 1981 peak week
or the 1982 peak week; (4) the Employer failed to provide
information regardi ng the nunber of tons picked by hand and by nachine
for 1981 or 1982; (5) the Enployer never explai ned why an

addi tional 50 workers were required in 1982 during peak conpared wth
1981 when there were only an additional 200 tons to be nachi ne
harvested in 1982 conpared with 1981. By dividing the 1982 tonnage
by 110 (nunber of workers enpl oyed the week of ctober 11-17, 1982),
the result is approxinately 24. tons per worker. This does not take
into account the different nunbers of workers required when hand
harvesting conpared w th nachine harvesting. Using this cal cul ation
for an additional 200 tons of grapes, only nine additional workers
woul d be needed for 1982 conpared to 1981; ( 6) the Empl oyer does
not usually hire workers on Saturday or Sunday during peak week; and
(7) it isunlikely the Enployer will be penalized by the w neries

during the 1983 peak week as was the case in 1982.
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| note that there is no record evidence that the
Enpl oyer or any of its agents ever suggested to the investigating
Board agents or the Acting Regional Director that the pre-petition
count of the 37 enpl oyees was not representative. Therefore, | find
that the Enployer waived this argument. However, even if five workers
were subtracted fromthe 37, that would | eave 32 which is nore than
hal f of 59 which is the body count peak for 1981.

Even i f, contrary to ny finding, the Board agents should
have independently determ ned that the body count peak week of 1981
was the week of Septenber 28 - COctober 4 which had a body count of 81,
| find that the petition would still be timely. The pre-petition count
of 37 equals approximately 4.5.6% of 81. This would nean, assum ng
that the 1982 peak week of 110 is disregarded as nonrepresentative,
that the 37 was only about 4.4%less than half of peak. 1In the
context of the yearly fluctuations in tonnage in the w ne grape
industry and the lack of information provided by the Enployer, this is
not too large of an error in determning that peak was met. See Wne

World, Inc. dba Beringer Vineyards, supra, 5 ALRB No. 41£y

13/ Though | have concl uded that the 1982 peak week of Cctober 11-17

of 110 shoul d not be used to predict 1983 peak, | note that if the 26
wor kers who arrived the afternoon of Cctober 13 are disregarded, the
body count for that week would be 84 and the error (37/89) would be
6% If only the 21 workers who arrived at 3 p. m. are disregarded
the body count would be 89 and the error (37/89) would be 8. 5% |
would find the Petition tinely in either case giving the Enpl oyer's
failure to provide information and the fluctuation in tonnage. S nce
the Enpl oyer did not adivse the Board agents it would do any grafting
in 1983, the Enployer did in fact graft 16 acres thereby taking
themout of production, the Enployer failed to provide requested
production information, and there is great fluctuation in tons
harvested, | woul d not add any workers to the 1982 peak wor kf orce

| evel to conpute the estinated 1983 peak. | f, however, eight workers
were added to 84, the error (37/92) would be 10% If eight were
added to 89, the error (37/97) would be 12%
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Even were the Board to find that the Acting Regional
Drector was not reasonable in determning that peak exi sted, | would
urge the Board to consider adopting the dissent's position in

Kam not o, supra, of conparing the pre-petition body count (37) wth

the Sai khon average for the 1982 peak ( 61) . | believe that the facts
of this case indicate that the wine grape industry is quite unique,
since it is extrenely difficult to predict |abor needs because of the
wi de fluctuation in tonnage fromharvest to harvest, the discretion
the Enpl oyer has as to whether to hand harvest or nmachi ne harvest a
particular variety, the factor of weather, the uncertainty as to when
the sugar content in any of the several varieties grown would require
one or nore different varieties to be harvested at the sane ti ne,

and, finally, the uncertainty of the demands of a particular w nery.
These many uncertainties concerning this particular agricultural
comodity suggest that a conparison of the body count during the
eligibility period with the job slots or average enpl oyee days for
the past peak woul d provide the degree of certainty which is required
for enployers, unions and workers to know whether or not an el ection
petition will be deened tinely. The Board has | ong recogni zed t hat
peak issues are very conplicated, and it is only with "time that all
of the conplexities and variations will be apparent. This particul ar
case, inny view, presents a good opportunity for the Board to

adopt the af orenenti oned approach.

Recommendat i on

Based on the findings of fact, analysis and concl usions of

| aw herein, | recommend that the Enpl oyer's objection be
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di smssed and the UFWbe certified as the exclusive bargai ni ng
representative of all the agricultural enployees of the Enployer
in North San Luis (bispo County near Shandon and Paso Robl es.
DATED. Decenber 27, 1983

| nvesti gét i ve Hearing Exam ner
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