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DECI SI ON AND CERTI FI CATI ON OF REPRESENTATI VE

Followi ng a Petition for Certification filed by the United
FarmVerkers of Arerica, AFL-QO ( UFW on Qctober 20, 1982, a repre-
sentation el ection was conducted anmong all agricultural enpl oyees of S
& J Ranch, Inc. (S &J) on (ctober 22, 1982.%Y The Tally of Ballots

showed the follow ng results:

W, . .. 220
N thion . . . . . . . . . L. 60
Unresol ved Challenged Ballots . . . . . . 115
Total . . . . . . . ... 395

YAt the tine of the filing of this Petition for Certification, a
strike was in progress anong the olive harvesting enpl oyees.
Therefore, pursuant to section 1156.3 (a)(4) of the Agricul tural
Labor Relations Act (ALRA or Act) (all section references are to
the California Labor Code unless otherwi se stated), this election.
was conducted pronptly after the filing of the Petition for
Certification.



S&Jtinmely filed objections to the el ection, and the
followi ng four were set for hearing:

1. Objection No. 1, whether the Fresno Regional Director
i mproperly included enpl oyees of Ro Del Mar, I nc., as enployees of S
& J Ranch, Inc.

2. pjection No. 2, whether the Fresno Regional Director
i nproperly com ngled the ballots of enpl oyees working for S & J Ranch,
I nc., with the ballots of enpl oyees working for Ro Del Mar, Inc.

3. bjection No. 3, whether the Fresno Regional D rector
i nproperly conducted a 4. 8-hour election when enpl oyees of S & J Ranch,
Inc. were not on strike.

4. (bjection No. 18, whether the election was conducted at
a tine when S & J Ranch, I nc., was not at fifty percent of peak
agricultural enploynent.

A hearing was conducted before investigative hearing
exam ner (1HE) Kelvin C. Gong who thereafter issued the attached
Deci si on reconmrendi ng that the Agricultural Labor Relations Board
(Board) dismss the objections filed by S & J and certify the UFWas
the exclusive collective bargaining representative of S & J's
agricultural enployees. S & J tinely filed exceptions to the IHE s
Deci sion and a supporting brief. The UFWtinely filed a reply bri ef
to S & J exceptions.

Pursuant to the provisions of Labor Code section 114. 6, the
Board has del egated its authority in this matter to a three-nenber
panel .

The Board has considered the record and the | HE's Deci si on
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In fight of the exceptions and briefs and has decided to affirmthe IHE s
rulings, findings and conclusions, as nodified herein, and to certify
the UFWas the exclusive col |l ective bargaining representative of all
the agricultural enployees of S&J in California.

The parties stipulated at the hearing on this matter that
the sole issue presented by S & J' s objections is a determnation of
who is the statutory enpl oyer of the olive harvesting enpl oyees.

In Cctober 1982, S & J Ranch, Inc., a | and nanagenent
corporation, coomssioned Ro Del Mar, Inc. ( RDM), a harvesting
corporation, to harvest olives on | and owed by three clients of S & J.
Those clients, Apache Gove Limted 1970, Apache Gove Limted 1971
and Apache G ove Limted 1972 are Mnnesota |imted partnerships, each
havi ng one general partner. In each case, the general partner is
Apache Corporation, a Mnnesota corporation which ows all of the stock
in S&J Ranch, Inc. S &J, a California corporation forned in the
1950s, manages agricultural operations for various |and owners,

i ncluding the AGL 1970-1972 olive groves. S & J al so nanages | and
hol dings with citrus, fig and nut crops.

At the height of the 1982 olive harvest, approxinately 500
enpl oyees were enployed in the AG 1970-1972 ol ive groves. Because of
di ssatisfaction with the piece rate they were recei ving, and the
apparent inability or unw llingness of ROMto accommodate their
concerns, the olive harvest enpl oyees went on strike. RDMthereafter
left the olive harvest, which was conpl eted when S & J rehired sone
300 of the enpl oyees, purchased or |eased equi pnent and supervised the
pi cki ng.

S &J asserts that ROMwas a custom harvester, and,
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Under the Act, nust be considered the enpl oyer of the olive harvest
enpl oyees. RDMadmts fulfilling only the definition of a | abor
contractor. Therefore, RDOMasserts that it is statutorily ineligible
to be declared an enpl oying entity.

Section 1140.4(c) of the Act provides:

The term'agricul tural enployer' shall be |iberally construed
to include any person acting directly or indirectly in the
interest of an enployer in relation to an agricul tural

enpl oyee, any individual grower, corporate grower, cooperative
grower, harvesting association, hiring association, |and
nanagenent group, any associ ation of persons or cooperatives
engaged in agriculture, and shall include any person who owns
or | eases or nmanages | and used for agricultural purposes, but
shal | exclude any person supplying agricultural workers to an
enpl oyer, any farmlabor contractor as defined by Section
1682, and any person functioning in the capacity of a | abor
contractor. The enpl oyer engagi ng such | abor contractor or
pﬁrson shall be deened the enpl oyer for all purposes under
this part.

Labor Code section 1682 provides in relevant part:

§ b) ' Farmlabor contractor' designates any person who, for a
ee, enploys workers to render personal services in connection
with the production of any farmproducts to, for, or under
the direction of a third person, or who recruits, solicits,
supplies, or hires workers on behal f of an enpl oyer engaged in
the grow ng or producing of farmproducts, and who, for a
fee, provides in connection therewith one or nore of the
foll ow ng services: furnishes board, |odging, or
transportati on for such workers; supervises, tines, checks,
counts, weighs, or otherwi se directs or measures their work;
or di sburses wage paynents to such persons.

(e) 'Fee' shall nean (1) the difference between the anmount

recei ved by a labor contractor and the amount paid out by himto
per sons enpl oyed to render personal services to, for or under the
direction of athird person; ( 2) any val uabl e consideration
received or to be received by a farmlabor contractor for or in
connection with any of the services described above, and shal

i nclude the difference between any anount received or to be
received by hi m, and the anmount paid out by him for or in
connection with the rendering of services.

10 ALRB Nb. 26



V¢ have frequently dealt with the issue of the difference
between a "nere" |abor contractor (an entity excluded from enpl oyer
status under section 1140.4( c) ) and labor contractors who possess
sufficient indicia of enployer status to qualify as enpl oyers under
the ALRA Qur analysis on this matter is akin to the anal ysis
perforned by the National Labor Relations Board ( NLRB) when deter-
m ni ng whet her a person is an enpl oyee or an i ndependent contractor.

See, for exanple, A Paladini, Inc. (1967) 168 NLRB 952 [ 6 7 LRRM 1022]

where the NLRB determ ned that fishing vessel captains were enpl oyees
and not independent contractors despite their ability to hire their
crew, establish the |abor relations on board, select the fishing site,
negotiate the price of their catch and establish the share of the
profit to be distributed anong the crew. The NLRB applied its "right
of control" test and found that in light of the economc realities,

t he conpany which owned the fishing vessels and hired the captains

assuned all the entrepreneurial risks. (See, e. g., Tenneco Wst,

Inc. (1977) 3 ALRBNo. 92; urnet Harvesting & Packing (1978) 4 ALRB

No. 14, and the discussion of the "risk of | oss"” factor as a rel evant
consi deration therein.)

In the agricultural context, we are governed by a statute
that directs that |abor contractors be excluded fromthe enpl oyer
definition but that the definition of an enpl oyer shoul d be broadly
interpreted. Accordingly, we are often presented with nore than one
eligible enploying entity. Qur analysis then turns froma nechani ca
application of statutory |anguage to a wei ghing of policy
consi der ati ons.

In R vcom Corporation and Rverbend Farnms, Inc. (1979;

10 ALRB No. 26 5.



5 ARBN. 55, we determned that Triple M which provided expensive

equi prrent, and harvested and haul ed the crop for R vcom Corporation
and R verbend Farns as well as set the wages for the harvesting

enpl oyees, was not the appropriate enployer. W based our finding on
the facts that R vcomand R verbend oversaw the daily operations and
instructed the crews as to where and when to harvest and that R verbend
had the substantial, long-terminterest in the ongoing operation. In
affirmng our analysis, the California Supreme Court stated:

Mbst significantly, [the Board] determned that R vcom and

R verbend, rather than Triple M had 't he substantial |ong-
terminterest in the ongoing agricultural operation' which
nade it appropriate to fix enployer responsibilities on them
[Gtation.]

V¢ agree. The ALRA expressly excludes both a ' farm | abor
contractor' and 'any [ot her] person supplying agricultural
workers to an enployer' fromthe otherw se expansive
definition of "agricultural enployers' subject tothe Act. A
farmoperator who ' engages' the labor supplier is 'deened the
[statutory] enployer for all purposes' of the statute.
[Gtation.]

The Board devel oped the 'custom harvester' distinction in
response to argunments by certain [abor suppliers that they were
entirely excluded fromstatutory responsibility as mere |abor
contractors. No decision holds, however, that a custom harvester
is the sole enployer of any worker it furnishes. Any such result
woul d undermine the statutory goal of fixing |abor relations
responsibility directly on farmoperators. Thus, any assunption
that Triple Macted as a custom harvester at R vcom Ranch, and
was therefore an enployer of the workers there, does not preclude
a finding that Rivcomand Riverbend, the ranch's operators, were
al so enpl oyers of those workers for purposes of the Act. The
Board has reached the correct conclusion. RvcomCorp. v. ALRB
(1983) 34 Cal.3d 743, 768-769 [195 Cal.Rptr. 651, 665-666.]
(Enphasis inoriginal.)

In the present matter, our |IHE determned, after

an exhaustive analysis of the factors we set forth in
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Tony Lamanto (1982) 8 ALRB No. 44, that RDMwas a nere |abor contractor

and hence statutorily excluded fromcoverage under the ALRA. W

di sagree not with his ultimte conclusion regardi ng the appropriate
enploying entity, but with his finding that RDMis a "nere" |abor
contractor. Rather, we find that ROMis a "| abor contractor plus" (see

Kot chevar Brothers (1976) 2 ALRB No. 45) and therefore turn to the

bal anci ng of policy considerations, asking which entity, S & J or RDM
has "the substantial long-terminterest in the ongoing agricultural

operation."” (Rivcom Corp. v. ALRB, supra, 34 Cal.3d at 768.)

RDM was i ncorporated in 1982 by Ruben Marin. Prior to
i ncorporation, Marin had been providing harvesting services for six to
seven years, primarily in citrus. Mrin harvested S &J' s olive crop
in 1981. For the 1982 olive harvest at S & J Marin provided not only
| abor but equipnent in the formof forklifts, tractors, bintrailers,
tractor trailers, trucks for his supervisors, |ladder trailers, |adders
and field toilets. (RDM s equipnent inventory was between $110, 000 and
$312,000.) RDMprovided nedical benefits for enpl oyees averagi ng
over fifty hours per week and workers conpensation insurance.

In light of the testinony of S & J' s harvesting superin-
t endent Don Anderson regardi ng the equipnent utilized in the olive
harvest, we are not prepared to classify RDM s inventory as non-

speci al i zed and noncostly. (See, e. g., Jordan Brothers Ranch ( 1983)

9 ARBNo. 41.) Rather, we believe that, in the appropriate circum
stances, not here present, RDMmght qualify as an enpl oyer under the

Act. (See, e.g., Jack Stowell, Jr. (1977) 3 ARBNo. 93,

10 ALRB No. 26 7.



Gorona (ol I ege Heights Orange £+ Lenon Association (1979) 5 ALRB No.
15.)

However, we are convinced that S & J has the substanti al,
long-terminterest in the olive operations at issue here. Through its
corporate relationship with the land owners of the olive groves; its
responsibility for the planting, irrigating, pruning and maintai ning
of the olive groves; its responsibility for negotiating the price and
quality control of the olive harvest with the canneries; its post-
strike conpletion of the harvest and its acquisition of equipnent to
performthose harvesting responsibilities, S &J, and not RDOM is the
appropriate statutory enpl oyer of the olive harvesting enpl oyees. Any
entrepreneurial discretion exercised by RDOMwas of a limted nature.
RDMbore little, if any, of the risk involved in the quality of the
har vest .

CERTI FI CATI ON OF REPRESENTATI VE

It is hereby certified that a majority of the valid votes
has been cast for the United Farm Wrkers of Anmerica, AFL-Q O and
that, pursuant to Labor Code section 1156, the said |abor organization
is the exclusive representative of all agricultural enployees of S & J
Ranch, Inc. in the State of California for purposes of collective
bargai ning as defined in section 1155. 2( a) concerni ng enpl oyees'
wages, hours and terns and conditions of enpl oyment.

Dated: June 1, 1984

ALFRED H SONG, Chairman

JGN P. MOXCARTHY, Menber

JEROME R WALDI E, Menber

10 ALRB No. 26



CASE SUMVARY

S & J Ranch, Inc. (UFW) 10 ALRB No. 26
Case No. 82-RG7-F

| HE DEA SI ON

Under strike conditions, an election was held anmong the agricul tural
enpl oyees of S &J Ranch, I nc., a land managenent conpany. The tally
showed the United Farm Wrkers of Anerica, AFL-O O was sel ected as the
exclusive representative. S & J objected to the el ection on the
grounds that the striking olive harvest enpl oyees were actually

enpl oyed by Ro Del Mar, I nc., an asserted custom harvester.

The | HE recommended certifying the results of the election based on
his conclusion that Ro Del Mar, Inc. was solely a | abor contractor,
provi di ng nonspeci al i zed equi prent and labor to S & J for a fee. He
therefore found that Ro Del Mar was statutorily excluded from
coverage under the ALRA and S & J was the enployer of the olive

har vesti ng enpl oyees.

BOARD DEQ Sl ON

The Board affirned the rulings, findings and conclusions of the | HE as
nodified and certified the results of the election. The Board
concluded that Ro Del Mar, Inc. was nore than a "mer e" |abor
contractor prinmarily due to the specialized equi prent provided and
economc relationship between S &J and Ro Del Mar. The Board,
relying partially on RvcomCorp. v. ALARB (1983) 34 Cal.3d 743, 768-
769, then concluded that S & J had the substantial |ong-terminterest
in the ongoing agricultural operation and was therefore the nore
appropriate entity for enployer status of the olive harvesters.

g 0o d

This Case Summary is furnished for infornmation only and is not an
official statement of the case, or of the ALRB.

g d o



STATE OF CALI FORNI A
AGRI CULTURAL LABOR RELATI ONS BOARD

In the Matter of :
S &J RANCH | NC, Case No. 82-RC-7-F

Enpl oyer, DECI SI ON OF | NVESTI GATI VE
HEARI NG EXAM NER

R O DEL MAR, | NC. ,
and

UNI TED FARM WORKERS
CF AMBR CA, AFL-A QO

Peti ti oner.

Howard A Sagaser, Jory, Peterson & Sagaser
for the Enpl oyer

Thomas E. Canpagne, Canpagne & @ ovocchi ni
for Ro Del Mar, Inc.

Ned Dunphy for the Petitioner

DECI SI ON
STATEMENT OF THE CASE

KELMIN C. GONG Investigative Hearing Examner: This case was
heard by nme on March 28, 29, 30, 31 and April 5, 6, 7, 1983, in Fresno,
California. ¥

Oh CGctober 20, 1982, the Whited FarmVWrkers of Anmerica, AFL-AO

(UFW or Petitioner) filed a petition for certification

1/1n addi tion, tel ephone conference calls were conducted on April 28 and
My 3, 1983.



to becone the exclusive bargaining representative of the enpl oyees of
S&J Ranch, Inc. (S&J or BEnployer) and Ro Del Mar, Inc. ( RDM),
as joint enployers. The enpl oyees in question were on strike and a
4.8-hour el ection was conducted on ctober 22, 1982, pursuant to
Labor Code section 1156. 3. The tally of ballots showed the

follow ng results:

Ww. . . . 220
No thion. . . . . . 60
Challenges . . . . . 115

Tot al 395

Empl oyer tinmely filed objections to the election and
the follow ng i ssues were set for investigative hearing:

1. Wether the Fresno Regional Drector inproperly
included Ro Del Mar, Inc. workers in the bargaining unit on the
basis that they were enpl oyees of S & J Ranch, I nc.

2. Wether the Fresno Regional Drector inproperly
comngl ed the ballots of enployees working for S & J Ranch, Inc. wth
the ballots of Ro Del Mar, Inc. workers.

3. Wether the Fresno Regional D rector inproperly
conduct ed a 48-hour el ecti on when enpl oyees of S & J Ranch, I nc.
were not on strike.

4. \Wether the el ection was conducted at a tinme when S &
J Ranch, Inc. was not at 50% of peak agricul tural enpl oynent.

Al parties were represented at the hearing and were
given full opportunity to participate in the proceedi ngs.

Uoon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the argunents
presented by the parties, | nake the follow ng findings of fact and

concl usi ons of | aw.



JURI SDI CTI ON

The parties stipulated to the Board's jurisdiction in
this natter. Accordingly, | find that the Enpl oyer is an
agricul tural enployer within the nmeani ng of Labor Code section
1140.4(c) and that the UFWis a | abor organi zation wthin the
neani ng of Labor (ode section 1140. 4(f) .

FACTUAL BACKGROUND

The facts of the present case were |argely uncontest ed.
S & J Ranch, Inc.

S&Jcane into existence in the early 1950 s. It was
started by the Sunpfs, an old Fresno-area fam |y, and Rodger Jensen,
who had worked in | and managenent since he |eft the arned services
after Wrld War 11. S & J has been in the | and nanagenent busi ness
for over 20 years.

In 1970, the Sunpfs sold all their property and the owners
of S&J sold all their interest in the conpany to Apache G ove Land,
Limted, (AGL), a Mnnesota partnership. A approxinately the sane
time, S&J formally incorporated under the |aws of California.

Snce 1979, S &J, asubsidiary of AQ., has contracted as a | and
nmanagenent conpany with the parent entity wthout interruption. S &
Jis presently in the seventh year of a ten-year contract wth Apache
Gove Land, 1970. (EX. No. 17.)

The officers and board of directors of S & J are:
Raynmond Pl ank, Chairperson; Rodger Jensen, President; and
Beatri ce Houst on, Secretary. Both Plank and Houston serve in

i dentical capacities with the parent organi zation, AGL. (TR V,

pp. 1-2.)



Therefore, the two entities share common officers and board
nmenber s.
S &Jis engaged in farmmanagenent of citrus, figs,
olives and nuts for approxinately twenty |andowners. (TR: V, p.
7.) Ehibit No. 17, which was executed on June 30, 1976,
between S & J and Apache Grove Land 1970, Limted is an exanple of the

care and rmanagenent agreenents entered into by S&J. Z The

agreenent essentially provides that S & J wll operate, nmanage, and
mai ntain the property of the | andowner, including the furnishing of
irrigation, energy, fertilizer, pest control, field managenent, frost
protection, harvesting of crops, pruning of crops, application of
fertilizer, and the making of capital inprovenents and their

mai nt enance.

R o Del Mar, Inc.

Ro Del Mar, Inc. (RDM) was forned on March 31, 1982, and
formally incorporated in 1982 under the laws of California. RDMis
whol el y owned by Ruben Marin, and the officers of the corporation are
Ruben Marin, President; his wife Margie Marin, Vice-President; and Ann
Contreras, Secretary.

Interrel ati onship Between S & J and RDM Ruben Marin

S & J began harvesting olives for its client-landowners in
approxi mately 1970. W until the 1980 harvest, S &J's olive
production was small. In 1980, the harvest increased to 2500 - 2800

tons. (TR: 111, p. 118.) Except for the years 1979, 1981,

2/ Apache Gove Land 1970, was one of three entities which owled the
| and on which the olives were grown. It is a partnership having AL as
one of the partners.



and 1982. S & J has directly hired enpl oyees and conducted the
oive harvest. (TR: 111, p. 116.) In 1979, 1981, and 1982,
other entities conducted the harvest and hired the workers.

In 1979, S &J hired Ruben Marin to hel p harvest one of S
&J's olive orchards. (TR: V, p. 80.) 1In 1981, S &J hired Marin
to oversee the entire olive harvest. Wen Marin started, he did not
have any crews; however, 5 & J was able to turn over to Marin 200 to
250 job applications it had collected. Marin testified that he was
told to hire his crews fromthose applications. (TR: 1, p. 48.)
Inthe 1981 S & J ol ive harvest, Marin provided | abor, supervision of
| abor, and harvest equipnent, i . e., forklifts, bintrailers and
tractors.

Prior to the start of the 1982 olive harvest, S & J was
informed by different olive canneries that, if S&J were to do the
olive harvest itself, it would cost approxinately five to six cents
per pound. (TR: IV, pp. 84-85.) Wththat information, S & J
solicited estimates fromvarious harvest operators including Ruben
Marin. Vice-President in charge of production Ron Lopes, Ranch
Manager Charl ey Rose, and Harvest Superintendent Don Anderson
represented S & J in contract negotiations with RDOM S & J drew up
"negotiation notes" ( Ex. No. 21) based on past expenses and the
harvesting estimate given by the olive processors. For $161. 00 per
ton, RDOMagreed to provide | abor, supervision of the | abor, and

equi prent,, ¥ and to supervise the

3/ The equi prent consi sted of four or five forklifts, six tractors

six bintrailers, sixtoilets, |adders, and buckets. These figures
were provided in a Decenber 29, 1982, declaration Ruben Marin filed
in response to interrogatories fromthe ALRB' s Executive Secretary.

5.



harvest up to the |oading of the olives on trucks to be taken to the
olive processors. Based on the $161. 00 per ton price, workers
received $1. 10 per bucket picked. RDMreceived $16. 80 per ton for
conm ssion, $10.00 for field supervision and equi pnent rental, and
$24.20 for taxes and accounting. (See Ex. No. 21.) Marin attenpted
to raise the per ton price; however, S &J held firm informng
Marin that there were other harvest operators who woul d work for

| ess.

S & J Contracts with Aive Processors

S & J contracted with two olive processors, Bell Carter
and Early California. Copies of the contracts were admtted into
evidence as Exhibit Nos. 15 and 16. the orchards nanaged by S & J
are divided into different "fi el ds" which are assigned nunbers for
identification purposes.? S & J alone decided which field an olive
processor woul d receive contract rights to. (TR: VII, pp. 29-30.)

The orchards in question produced three different types of
olives: Manzanillo, Ascolano, and Sevillano. The processors paid S
& J' s clients based on the type, size, and quality of the olives.
(TR: 111, p. 95; V, pp. 89, 93.) However, S&J paid RDMa flat
per ton rate regardl ess of the size, quality or type of olive. (TR:
V, pp91.)

Events leading Up to the Strike/After the Strike

During contract negotiations between Marin and S & J,

Marin inforned the | and managenent conpany that the workers

4/ For exanple, Bell Carter contracted to purchase the olives
grown in Field No. 6-2 and the east half of No. 4-3.



m ght not be satisfied with their wages. Mrin testified that
Anderson assured himthat if the workers were unhappy, S & J and RDM
could renegotiate the contract price. (TR: Il, pp. 64, 66.)
VWhen the workers began conplaining, Marin attenpted to speak with
Anderson, but he was unavail abl e due to nedical reasons. Mrin
ended up discussing the natter wwth Ron Lopes, who refused to
renegotiate the contract and suggested that Marin nmove the crews to
different fields where the picking mght be better. (TR: II, p.
68.)

Wien the nove to the other fields did not pacify the
workers, Marin again met with Lopes, and S & J agreed to raise the
contract price to $176.00 per ton. Based on the renegotiation,
Marin offered the workers $1. 25 per bucket, but the workers refused
the offer.¥ Marin then offered another five cents per bucket out of
his own profit. That offer was also refused. (TR: II, p 101; VII,
pp. 15-16.)

Since neither the change in fields nor the offered wage
increases alleviated the worker dissatisfaction, the enpl oyees went
on strike on October 20. There was a di spute over whether
Marin/RDM quit or was fired by S & J. Regardless of the resolution
of that dispute, it is clear that Marin left S & J's enploy. On
Cctober 20, the UFWfiled a petition for certification namng S & J
and RDM as joint enployers. the ALRB Del ano Regional Director
determ ned that RDM was a | abor contractor and not a custom

harvester, and the election was held with S & J as the naned

enpl oyer.

5/ The 51. 25 per bucket price corresponds with the $176. 00 per ton fee
S & J proposed in the "negotiation notes." Ex. No. 21.
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After the el ection, the UFWand S & J bargai ned over
rehiring the strikers. Three hundred workers were hired to pick
olives. Anmgority of those hired were fromthe original group of
strikers. (TR: V, p. 113.) Wth those enpl oyees S & J assuned tot al
responsibility for the 1982 olive harvest. (TR: V, p. 113.)

OBJECTI ONS AND ANALYSI S

Labor Code section 1156.3( c) provides in pertinent
part, "Unless the Board determnes that there are sufficient
grounds to refuse to do so, it shall certify the el ection.”
Therefore, the burden of proof is placed on the party seeking to
set the election aside. See Patterson Farms (1982) 8 ALRB No. 57
and TWY Farns (1976) 2 ALRB No. 58.

Al though four objections were set for hearing, the parties
stipulated that the primary issue was whether RDM was a custom
harvester and the nore stable enployer for bargaining purposes.
Therefore, the resolution of the renaining objections is dependent
upon ny finding concerning RDM s status as a custom harvester or |abor
contractor. (TR: |, pp. 3-4.)

Labor Code section 1140.4( c) specifically excludes farm
| abor contractors fromthe definition of an agricultural enployer and
provi des that the agricul tural workers supplied by a |abor contractor
be deenmed to be enpl oyees of the enpl oyer engaging the |abor
contractor. A labor contractor essentially provides |abor for a fee.
Labor Code section 1682(b). However, the nere fact that a person
hol ds him herself out as a Labor contractor will not bar the Board
fromfinding himher to be an agricultural enployer where the

services provi ded by that



Person to the grower in question exceed those nornally performed by

a labor contractor. Kotchevar Brothers (1976) 2 ALRB No. 45.

There does not appear to be a consistent pattern nor set
formula for determning whether an agricultural entity is a | abor
contractor or customharvester. In cases where the agricultural
enterprise which provides |abor al so provides "sonething nore as
wel | " the Board wll reviewthe whole activities of that entity and
the grower in order to determne which has the nore significant

attributes of an enpl oyer. Kot chevar Brothers, supra.

In determning whether an entity is a | abor contractor or
custom harvester, the Board has engaged in a full inquiry into
every factor that bears upon the | abor contractor/custom harvester
distinction with the ultinmate goal of determning which entity wll
pronote the nost stable and effective |abor relations. Tony Lonanto

(1982) 8 ALRB No. 44, citing San Justo Farns (1981) 7 ALRB No.

29. The inquiry should include, but not be limted to, the
fol | ow ng:

1. W exercises nmanagerial control over
the various farmng operations? Wo
has day-to-day responsibility?

2. Wo decides what to plant, when to

irrigate or harvest, which fields to
wor k on?

3. Wio is responsible for performng the
farm ng operations?

4. \Wo provides the |abor? Does the
provi der al so supervise the |abor?

5. Does soneone provide equi pnent of a
costly or specialized nature?



6. W is responsible for hauling the crop to
be processed or marketed?

7. W owns or | eases the | and?

8. n what basis are any contractors conpen-
sated and who bears the risk of crop |oss?

9. Do the parties have any financial or
busi ness rel ati onships with each ot her,
outside of the relationship at issue in the case?
VWhat form of business organization is each party
to the case?

10. How do the parties view thensel ves,
i . e., does the grower/landowner consider
the contractor a custom harvester? |f
other growers enter into simlar
arangenents with the contractor, what are
their views?

11. Howlong has each party been entering into
arrangenents of the kind at issue in the case?
What is each party's investnment in that |ine
of busi ness and how easily coul d that
i nvest ment be | i qui dat ed?

12. Wiat continuity of enploynent relationship
exi sts between any of the parties and the
agricul tural enpl oyees involved in the
case. e. g., didharvest enpl oyees al so
work before or after the harvest for one of
the parties?

13. Utimately, who is the "enpl oyer" for
col | ective bargai ni ng purposes and what
is the correct legal status of each of the parties?

Tony Lonmanto, supra, p. 6.

The threshol d i ssue is whet her RDM provi ded "sormet hi ng
nore as wel | " than the normal services provided by a | abor
contractor. In the present case, RDMprovided | abor, supervision
of that | abor, bookkeeping services, and equipnent for the 1982
olive harvest. The hiring, firing, disciplining, general super-

vision of | abor, and the bookkeepi ng, do not exceed those duties
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nornal | y provided by | abor contractors. Jordon Farns (1983) 9

ALRB No. 41, citing Labor Code section 1682 and Vi sta Verde Farns

v. ALRB (1981) 29 Cal.3d 307, 323. However, RDMal so provi ded
equi pnent in the formof forklifts, tractors, trailers, and
toilets, as well as possibly having had a primary enpl oyer
relationship wth the enpl oyees. (See discussion bel ow.) Based
on the providing of equi pnent and the question of prinmary
relationship wth the enpl oyees, an examnation of RDM s "whol e
activity" is needed.

Who exerci ses nmanagerial control over the

various farm ng operati ons? Wo has day-today
responsi bility?

Wio decides what to plant, when to irrigate or
harvest, which fields to work on?

Who is responsible for performng the farmng
oper ati ons?

S & J has nmanagerial control over the various farmng
operations pursuant to its contracts with the | andowners. ( Ex.
No. 17.) The decisions of what to plant and when to irrigate are
not within the duties of ROM S & J is responsible for
irrigation. Any decisions on what to plant are made by AQ., the
parent conpany of S&J. (See Ex. No. 17.)

Al final decisions as to which fields to start work on
were nmade by Don Anderson and the two olive processors. (TR: V, p.
111.) Wen olive processor representatives cane out to the
fields, they nornally sought out Don Anderson, Fritz Hel zer, or
other S&J nmanagenent. (TR: V, p. 108.) A though Anderson
asserted that Marin had i nput into deci sion-maki ng, he coul d not

recall any incident in the 1982 olive harvest where Marin
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actually participated in making any decisions. In addition,
Anderson testified that, if there were any di sagreenents between
hi nsel f and Marin, he and not Marin would have final authority as
to which fields towrk on. (TR: V, p. 112.)

RDM assuned day-to-day responsibility for supervision of
the labor provided. However, the ultinmate decisions, i . e., when
to harvest and where to harvest, were nade by S & J and the olive
processors. Hence, | find that S & J was responsible for the
farm ng operations.

Who provi des the | abor? Does the provider
al so supervi se the | abor?

Don Anderson testified that he had no i nput into who RDM
should hire or who the foreperson should be. He testified that
neither he nor S & J personnel supervised any of RDM s wor kers.
However, he went out into the fields to check the maturity |evel of
the olives, and the size of the fruit, and he checked the progress
being nade to insure that the olives were shipped out. (TR: 1V,

p. 103.) A least once during the pre-stri ke harvest, the harvest
was not noving as fast as S & J desired. Anderson denied that he
conpl ained to Marin, but stated that he and Marin discussed the
problem After the discussion, the production problens inproved
(TR: V, p. 115.)

| find that RDM provi ded | abor and exerci sed gener al
supervi sion over the workers in question. However, | do not find
this particular factor determnative of the issue at hand. A | abor
contractor nornally provides | abor and supervision of those

wor ker s.
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Does soneone provide equi pnent of a costly or
speci al i zed nature?

RDM provi ded four or five forklifts, six tractors, six bin

trailers, six toilets, |adders, and buckets. 1In Tony Lomanto,

supra, 8 ALRB No. 44, the custom harvester provided costly
equi pment which was prinmarily suitable for the harvesting of

tomatoes. In Kotchevar Brothers, supra, 2 ALRB No. 45, the custom

harvester provi ded 40 pairs of tractors and gondol as plus several
forklifts.

Forklifts, tractors, trailers, toilets, |adders, and
buckets do not appear to be specialized equi pment which would tie
RDMto the olive harvest year after year as in the case of Tony

Lomant o, supra, which involved expensive tomato harvesting machi nery

which tied the custom harvester to the tomato harvest. RDMdid
provide forklifts which were used to Iift the bins of olives onto
the trucks. However, the forklifts could also be used for any
harvest in the |oading of the crop onto trucks. (TR. VIII, p.
36.) In Sutti Farns (1982) 8 ALRB No. 63, the Investigative

Heari ng Exam ner found that providing two tractors did not make an
entity a custom harvester. The IHE found that the equi pment was
neither costly nor specialized like the forty pairs of tractors and

gondol as the custom harvester provided in Kotchevar Brothers, supra.

In the present case, the quantity of equi pment RDM provi ded does
not approach that which was provided by the Kotchevar Brothers.
Hence, the equipnent was not as costly as in the cited case.¥ Based

on the above, |

6/1n addi tion, Kotchevar Brothers assuned total responsibility for
hauling the crop to the wineries, thus providing a conplete
service, unlike the present case where RDM s responsibility ended
w th the harvest.
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concl ude that RDM provi ded equi prent, but that it was neither
speci al i zed nor costly.

Who is responsible for hauling the crop to
be processed or market ed?

Nei ther entity hauled the crop to the olive processors.
Her nandez Trucki ng, which was hired by S & J, assuned total
responsibility for the hauling. RDM s responsibility for the
har vest ended when the olives were placed on the trucks. Neither S
& J nor RDM have any interest in Hernandez Trucking, and the owners
of Hernandez Trucking have no interest in either S&J or ROM |
find that S & J, which arranged for Hernandez Trucking to haul the
ol ives, was responsible for this part of the process.

Who owns or | eases the | and?

Neither RDOMor S & J ow the land in question. The |and
on which the olives were grown is owned by three different
part nershi ps, Apache Gove Land 1970, Apache GQove Land 1971, and
Apache Grove Program 1972. The three partnershi ps have a common
general partner, AQ, the sole owner of S & J. S & J has nmanaged
the land in question for Apache Groove Land 1970, Apache G ove Land
1971, and Apache Gove Program 1972, since the inception of these
entities. (TR: 111, p. 73.) Athough S & J does not own the
land, | find that based on AQ.'s ownership of the land and its
owner ship of the | and managenent conpany, S & J has nore of a
connection to the | and.

On what basis are any contractors conpensat ed
and who bears the risk of crop | 0ss?

In Jordon Brothers, supra, the Acting Regional D rector

found that the risk of profit or loss was determned primarily by

the following factors: the type of crop grown, the soil
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condition, the effectiveness of the fertilizer, irrigation, the
ability to control weeds and insects, and the demands and nani pu-
lations of the market. Essentially, the listed factors involve
deci si ons whi ch may inpact the success of the crop and the ability
to maximze profits fromthe crop. RDM had no responsibility in any
of those areas. S & J assuned nmany of the listed responsibilities
pursuant to its | and managenent contracts. (See Ex. No. 17.)
Hence, S & J and not RDM exerci sed its independent judgnent on those
factors which could affect the margin of profit.

S & J argued that RDM bore the risk of |oss on two
theories. First, S &J asserted that ROMwas paid on a per ton
basi s, which indicates the possibility of risk of loss (citing Tony

Lonanto, supra.) A close scrutiny of that case shows that the

custom harvester was paid on a per ton basis on what was accepted by

the canneries. Hence, Lomanto had to exerci se sone judgnment during
the harvest in order to maximze his profit. In the present case,
RDMwas paid a flat per ton rate for harvesting the olives. The

| andowners were pai d based on the type, size, and quality of the
fruit. Inthe case of Bell Carter, the olives were wei ghed before
they arrived at the processing plant, and that initial weigh-in
determ ned the amount owed to ROM The Vi ght slips were submtted to
S&JfromRDM (See Ex. Nos. 12, 13 and 14.) Won arrival at Bell
Carter the olives were graded and rewei ghed to determ ne the anount
owed to S&J's clients. Early CGalifornia weighed the i ncom ng
fruit on ascaleinits yard, sanpled it to ascertain type, size, and

quality, and paid S&J's clients on that basis. (TR V, pp.
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90-91 ) 5 & J used the tonnage figures fromthe Early California
scales to determne paynent to RDM

RDM s paynent renai ned the same regardl ess of the type,
size, or quality of the crop. For exanple, if processors rejected
the olives as unsuitable, i . e., too snmall or of inferior quality,
they could still purchase the fruit at a lower price. (TR: 111, p.
97.) Hwever, RDM s paynent would not be affected. If RDOMworkers
only harvested small olives and the processors rejected a partial
|l oad, S&J's clients, the landowiers, and not RDOM absorbed the | oss.
(TR: Ill, p. 118.) Thereis no evidence that RDM s paynent was
dependent upon what was accepted by the olive processor. RDMdid not
have to exercise any independent judgnent in order to naxi mze
profits. Hence, | reject S&J' s first argunent.

Secondly, S & J argued that since ROMwas paid a flat
$161. 00 per ton, RDOMassuned the risk of loss if sone judgnent was
not exercised during the harvest. The argument is essentially based
on the follow ng theory. Qive buckets weigh from 18-22 pounds and a
bin may wei gh 900-1000 pounds. RDM s profit is directly related to
the anount of olives that RDM supervi sors have their enpl oyees pl ace
into their buckets if RDMis paying on a piece rate.

S & J contends that by | aw the enpl oyer nust pay piece-
rate workers at |east the mnimumwage of $3. 35 per hour. |If RDMis
payi ng the workers $1. 10 per bucket, the enpl oyee nust pick 3. 045
buckets per hour. S & J states that if the enpl oyees
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of RDMonly average 2. 5 buckets per hour, the per ton harvest
cost for ROMwoul d be as fol |l ows:

Profit Analysis of Ro Del Mar, Inc.

18 1b. 201b 221b
Bucket . Bucket Bucket
1) 2.5 Buckets/Hour
$3.35/2.5 equal s
$1. 34/ bucket $148. 89" $134. 00 $121. 82
2) Equi prent Rent al 10. 00 10. 00 10. 00
3) Payroll Taxes &
Accounti ng 24. 20 24. 20 24. 20
Har vest Cost Per Ton $183. 09 $168. 20 $154. 02
Harvest Price Per Ton $161. 00 $161. 00 $161. 00
Net Profit $-22.09 $7.20 $4.98

Therefore, S & J asserts, RDMassunes the risk of |oss
or profit on the actual harvest cost per ton, while S&Jis
guaranteed a fixed harvest cost per ton.

A close scrutiny of S&J's "Profit Analysis of RDM
rai ses sone questions. First, it is unclear how S & J arrived at
the fact that a worker will average 2. 5 buckets per hour. It would
seemlogical that the 2. 5 buckets nust be based on a certain
bucket size; that point raises the second issue. |n order to
followS & J's "Profit Anal ysis", we nust assune the worker wil |
average 2. 5 buckets per hour regardl ess of the size of the bucket.
It would seemnore logical that, if the bucket size increases, the

worker will pick | ess buckets per hour.

7/ The dollar amounts are arrived at by the follow ng formul a:
2000 1bs. (1 ton)
16 1bs. (size of bucket) x 1.34 per bucket.
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In other words, if a worker using an 18 pound bucket can pick 2. 5 buckets
in an hour, s/he using a 22 pound bucket will pick less than 2. 5
buckets. Athough S &J' s nathnmatical cal cul ati ons appear correct,
the anal ysis is suspect.

S&Jis essentially arguing that ROM had sore contr ol
over the harvest in order to maximze its profits, and, hence,
exerci se i ndependent judgnent. As nentioned above, olive profits
wer e dependent upon type, size, and quality of the fruit. Factors
such as decisions on what to plant, irrigation, fertilizer, soil
conditions, and weed control, affect the type, size, and quality of
the olives. Those factors were decided by S & J and not ROM The
only independent discretion left to ROMwas the size of bucket the
enpl oyees used. Such a decision hardly seens of a nature as to
gualify ROMas a custom harvester. Mreover, any |abor contractor
nay determne his/her profit by deciding what to pay the enpl oyees
or how rmuch to charge the grower. | amunconvinced by S&J' s
second ar gunent .

Enpl oyer asserted that, since it was guaranteed a fi xed
cost per ton for the harvest and the | andowners woul d absorb | osses
on nonconformng goods, S & J did not bear the risk of crop | oss.
However, S & J would be indirectly affected by such | osses resulting
from poor |and nanagenent. Any nanagerial msjudgnent by S & J woul d
adversly inpact the prospects for a continui ng contractual
relationship wth the [ andowner. Hence, | find that, as between the
two entities, S & J exercises i ndependent judgnment and bears the

risk of loss for any msjudgnent.
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Do the parties have any financial or business
relationship with each other, outside of the
relationship at issue in the case? Wat form of
busi ness organi zation is each party to the case?

RDM has harvested citrus for S&J in the past. Aside
fromthe citrus harvest and the relationship at i ssue, the parties do
not have any relationship with each other. Both parties are
California corporations.

How do the parties viewthenselves, i . e. ,

does the grower/| andowner consider the

contractor a customharvester? |[|f other

growers enter into simlar arrangenents wth
the contractor, what are their views?

Enpl oyees of S & J testified that they viewed ROM as a
custom harvester. Ruben Marin viewed hinself as a | abor
contractor. No other growers testified. | do not find this
factor particularly probative.

How | ong has each party been entering into

arrangenents of the kind at issue in the case?

Wat is each party's investnent in that |ine

of business and how easily coul d that
i nvest nent be | i qui dat ed?

A though RDM has only been formal Iy i ncorporated since
March 1982, Ruben Marin has provided simlar services and equi pnent
to other growers for approximately six to seven years. S & J has
been in the | and managenent business for at |east twenty years.

The parties stipulated that RDM s total costs for
acquiring transportation, agricultural and office equi pnent were
approxi mately $312, 000. 00. The present fair narket val ue of said
equi prent was stipul ated to be between 5110, 000. 00 and $150, 000. 00.
(TR: IX, p. 4 ) HRMdoes not own any real property.
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S & J's 1982 depreciation schedule was admtted into
evidence as Ex. No. 24. For its Madera, Kings, and Fresno/ Tul are
operations, S &J's total acquisition cost for machinery, farmng
equi pnent, transportation equi prment, office furniture, fixtures,
and bui | dings was approxi mately $2, 348, 529. 00. The "book val ue"
of said itens was approxinmately $1,032,551. 00. ¥ For the S & J

Mader a operations al one, the acquisition costs of the above itens
total ed approxi natel y $1,434 ,724.00 , while the book val ue was approxi nat el y
$884,214. 00 .

Based on the fact that S & J has been in the | and
managenent busi ness for over twenty years and the fact that its
capital investnment is inthe mllions of dollars, | find that S & J
woul d have the nore difficult tine liquidating its investnent .

What continuity of enploynent relationship

exi sts between any of the parties and the

agricul tural enployees involved in the case,

e. g., did harvest enployees al so work before or
after the harvest for one of the parties?

S & J argued that RDM shoul d be consi dered the enpl oyer
for bargai ni ng purposes because RDM and not S & J, has a
continuing relationship with the enpl oyees. Furthernore, S & J
asserted that RDM provi des nearly yearly enpl oynent and is there-
fore a nore stabl e enpl oyer.

Marin testified that when he started the 1982 olive

8/ (nce an item has been fully depreciated for tax purposes, it
has a "book value" of SO. Therefore, the term book val ue does
not necessarily equal the fair market value of those itens.
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harvest he brought al ong 70-80 workers fromthe citrus harvest which
had just ended. He later testified that out of the 494 enpl oyees on
RDM s payroll for the 1982 olive harvest, approxinately 30% or 150,
had worked with himin citrus. (TR: 11, pp. 13-14.) After the
1982 olive harvest, which S & J conducted, approxinmately 230 of the 494
wor kers went to harvest winter citrus wth RbM (TR: 11, p. 39.)

S &J maintained that it had no continuing relationship
with the enpl oyees based on a conpari son between RDM s Master
Payroll List (Ex. NO. 9) and S & J's Enpl oyee Master List ( Ex. No.
11.)% Based on Marin's testimony, | find that ROMhad a nore

continuing relationship with the workers.

The fact that ROM may have a continuing relationship with
t he enpl oyees does not necessarily make RDM a custom harvester. A
| abor contractor is normally hired to provide workers to a grower.
It is not unusual for the workers to have their prinmary ties to the
| abor contractor. One could argue that, since ROMhas a
relationship with the enployees, it controls the terns and conditions
of enploynment. As nentioned above, supervision of | abor, bookkeepi ng
duties, and providing workers are the nornmal duties of a |abor

contractor. S & J and the olive

9/1 question the probative value of the conparison. Ignacio R vas
testified that sone workers in the olive harvest worked under their
spouse's nane/social security nunber. (TR: VII, pp. 90-91.)

Rvas’ testinony is supported by an examnation of Ex. No. 9, which
shows the nunber of buckets a worker picked per day. Sone workers
pi cked an extraordi nary hi gh nunber of buckets per day which | eads ne
to conclude the Ex. No. 9 does not show the nanes and/or soci al
security nunbers of everyone who worked in the 1982 olive harvest.
Hence, any conparison with Ex. No. 9 would result in an inaccurate
concl usi on.
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processors determne whether to pick at all, where to pick, when to

pi ck, and the anount to be picked. Those decisions ultimately

i npact whether the enployees work at al |, the nunber of enployees

who wi Il work, and how much an enpl oyee will eventually earn. |

find that S & J and the olive processors ultinmately nade the

deci sions which affected the ternms and conditions of enploynent.
Utimately, who is the "enployer"” for collec-

tive bargai ning purposes and what is the
correct legal status of each of the parties?

A review of the whole activity of RDM shows that it
provi ded | abor, supervision of that | abor, and harvesting
equipnent. In addition, RDM may have had a nore conti nuing
relationship with the enpl oyees. However, RDM s responsibilities
ended with the harvest. Providing |abor and supervision are normal
duties of a labor contractor, and the equi prent RDM provi ded was
nei ther specialized nor costly. Finally, the fact that enpl oyees
may have had a continuing relationship with RDMis not an unusual
attribute of a |abor contractor.

The Board has found agricultural entities to be custom
harvesters when they "exercised nanagerial judgment, " had "conplete
managerial responsibility,” or were "hired to exercise [their] own
initiative, judgnent, and foresight." See Garin Co. (1979) 5 ARB
No. 4; Joe Maggio, Inc. (1979) 5 AARBNo. 26; and Napa Vall ey

Vineyards Co. (1977) 3 ALRB No. 22. RDMexercised no manageri al

judgnment nor was it hired to exercise its own initiative, judgnent,
or foresight. On the other hand, S C J naintained control over the
year-round farmng operations and, pursuant to its |and managenent

contracts, was responsible for
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exercising its independent judgnment in order to maximze profits for
the various | andowners.

Veighing the activities of the two entities, | find that
ROM did not have the type of control over the harvest, nor did it
exerci se the type of independent judgment needed to be deened a
custom harvester. A though RDM provi ded "something nore" in the
formof equipnent, it was neither specialized nor costly, and is
insufficient toraise RDM s status to that of a customharvester. |
concl ude that RDOMwas a | abor contractor and not the enpl oyer of the
wor kers who voted in the Cctober 22 el ection

Assum ng, arguendo, that ROMwas a custom harvester, an
examnation into which entity would pronmote the nore stable
relationship for the purposes of collective bargaining i s necessary.
See Sutti Farns (1982) 8 AARB No. 63. The nonetary investnent of S
& Jis far greater than that of ROM S &J' s tie to the olive
harvest and | and in question is based on a ten-year contract with
grower partnerships which are partly owed by S & J' s parent
conpany, A.. S & J has al so provided | and nanagenent services for
t hose | andowners since the inception of the three different
partnerships. RDMhas no continual tie to the olive harvest nor the
land in question. S & J has provided | and managment services for at
| east twenty years while Ruben Marin has been in the business for six
or seven years. | find that, of the tw entities, S & J would
provide the nore stable relationship for collective bargaini ng

pur poses.
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CONCLUSI ONS AND RECOVIVENDATI ON

| find that S&J Ranch, I nc., is the agricultural

enpl oyer for the enpl oyees who voted at the Qctober 22, 1982,

el ection. Pursuant to the parties' stipulation that the resol ution
of the objections is dependent upon ny finding concerning RDM s
status as a custom harvester or |abor contractor | make the

fol |l owi ng findi ngs:

1. | find that the Fresno Regional Drector properly
i ncl uded RDOM workers in the bargaining unit on the basis that they
were enpl oyees of S & J;

2. | find that the Fresno Regional D rector properly
comngled the ballots of enployees working for S & J with the
bal | ots of enpl oyees working for S & J with the ballots of RDX
wor ker s;

3. | find that the Fresno Regional D rector properly
conducted a 48-hour election based on the fact that S & J enpl oyees
were on stri ke, and;

4. | find that the election was conducted at a tine when
S &J was at 50% of peak agricul tural enploynent.

Based on the above, | recommend that the Board dismss
(bjection Nos. 1, 2, 3, and 4. Furthernore, | recomrend that the
Board certify the United FarmWrkers of America, AFL-CI O, as the
excl usive coll ective bargaining representative of all the
agricultural enployees of S & J Ranch, Inc.

DATED Novenber 29, 1983

Respectfully submi tt ed,
- {H‘ . "\r »

--_niﬁl"l "‘"-I\.._,__ N

KELVIN C. GONG
| nvestigative Hearing Exam ner
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