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ERRATUM

In the last full paragraph on page 18 of our Decision and O der in
t he above-captioned natter "all of Respondent's agricultural enpl oyees" is
hereby del eted and substituted therefor is "all of Respondent's agricul tural
enpl oyees enpl oyed at the Wasco Ranch Respondent purchased from Roberts Farns,
Inc."

Dated: June 14, 1984

ALFRED H SONG Chai r nan

JARE CARR LLQ  Menber

PATR CK W HENNLNG  Menber



or a Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to the assenbl ed enpl oyees of Respondent on conpany
tine-and property at tines and pl aces to be determned by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
guesti ons enpl oyees may have concerning the Notice and/or their rights under
the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer

peri od.

(m Notify the Regional Drector inwiting, wthinthirty
days after the date of issuance of this Qder, of the steps whi ch have been
taken to conply wth it. Uoon request of the Regional D rector, Respondent
shall notify himor her periodically thereafter in witing of further actions
taken to conply wth this Qder.

IT1S FUIRTHERED CGRCERED that the certification of the UFW as the
excl usi ve col | ective bargai ning representative of all of Respondent's
agricul tural enpl oyees enpl oyed at the Vésco Ranch Respondent purchased from
Roberts Farns, Inc. be extended for a period of one year fromthe date
foll ow ng the issuance of this O der on whi ch Respondent commences to bargain
in good faith wth the UFW
Dated: June 14, 1984
ALFRED H SONG (hai rnan JORGE

CARR LLQ Menber PATR K W HENN NG
Menber

10 AARB Nb. 24
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DEA S ON AND CRDER
h April 29, 1983, Administrative Law Judge (ALJ) Marvin J. Brenner

I ssued the attached Decision in this proceeding. Thereafter Respondent Sunmer
Peck Ranch, Inc. tinely filed exceptions to the ALJ 's Decision and a

supporting brief. General Gounsel tinely filed a reply brief.

Pursuant to the provisions of Labor Code section 1146 v
the Agricultural Labor Relations Board (ALRB or Board) has del egated its
authority inthis matter to a three-nenber panel

The Board has considered the record and the ALJ ' s Decision in
light of Respondent's exceptions and the parties' briefs and has decided to
affirmthe ALJ ' s rulings, findings and conclusions wth nodifications, and
to adopt his recommended Order, as nodifi ed.

Respondent Summer Peck Ranch, Inc. (SPR is a Mendot a-based farmng

corporation owed by Garol an Peck and her

Kl Al section references herein are to the Gl iforni a Labor
Gode unl ess ot herw se specifi ed.



eight children. SPR purchased the 3300- 38002/ Wisco vi neyard
at issue fromRoberts Farns, Inc. (RFl) inlate 1977, and escrow cl osed in
January of 1978. The Wsco vineyard was part of RF's over 15,000 acre
MFarl and-Porterville division, where a representation el ecti on had been
conducted by the ALRBin early 1977. (Case No. 77-RG2-F.) The tally showed
avictory for the Lhited FarmVWrkers of America, AFL-Q O (URWor Union), but
RFl tinely filed objections and a hearing on the objections was set for April
1978. A the hearing, representatives of the UPWand RA stipul ated that RF
woul d wthdraw its el ection objections in exchange for the Uhion s agreenent
to abandon its claimto two nonconti guous orchards which RFl had sol d since
the election. A certification then issued on June 27, 1978 "for all
agricultural enpl oyees of Roberts Farns in the MFarland and Porterville
di vi si ons. "

h March 21, 1981, the URWfiled the instant charges, alleging that
Respondent was refusing to bargain wth the UFWregarding terns and conditions
of enpl oynent at the Wisco Ranch. Uhrel ated section 1153(a) charges were fil ed
in June of 1981, alleging the unl awful di scharges of nine Wisco vine planters.
Shortly before the hearing commenced in April of 1982, an anended conpl ai nt
was issued adding all egations that sone of the di scharged vine planters had

been refused rehire in violation of section 1153(d) and (a).

2 Respondent ' s nanager quoted the acreage at 3300 whil e ent onol ogi st
Billy Newhouse testified that the Wisco vineyard sold to SPR consi sted of
3800 acres.
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Respondent ' s Bargai ning (ol i gati on Uhder the 1978 URWCertifi cation

Respondent excepts to the AL)'s finding that it failed and refused
to bargain in violation of section 1153(e) and (a), contending that it is not
a successor to RAl and, even if it were, it could not be bound by the June
1978 certification. Respondent concedes that owner Carol an Peck and nanager
Mke Noblatt net with the UPWrepresentatives on nunerous occasi ons between
Sept enber 1979 and April of 1982, and Carol an Peck testified that she had
every intention of negotiating a contract for Wisco enpl oyees. Respondent
argues, however, that these negotiations were illegal under section 1153(f)
and thus cannot be used to establish a bargai ning obligation by estoppel or
wai ver. According to Respondent, its decision to bargain wth the UPWst emmed
not fromthe June 1978 certification but froman arrangenent nade wth the
Lhi on concer ni ng anot her SPR vineyard, the O G orgi o Ranch, al so purchased in
late 1977 fromRA. Pursuant to a certification petition filed by the UFW a
representation el ection had been held at DA orgio in Novenber of 1975. Like
the MFarl and-Porterville election, certification had not yet issued when SPR
purchased the property. Unlike the MFarland case, however, SPR chose to
intervene in the DA orgio chal | enged bal | ot proceedi ngs in Novenber of 1979.
(See Roberts Farns (1980) 6 ALRB Nb. 5.) In Septenber of 1980, a Board

decision on the certification at DQorgio was still pending and Carol an Peck
had decided to sell the property. She was encountering prospective buyers'

rel uctance to purchase property

10 ALRB No. 24 3.



potentially subject to a UFWcertification. Peck therefore contacted the

Lhi on to propose an arrangenent whereby she would neet with the Uhion to
negotiate a contract for the Wasco Ranch enpl oyees if the Uhi on woul d w t hdraw
its claimto ("get off the thing at") DO G orgio. ¥ Respondent cont ends t hat
this uni que arrangenent shoul d not be confused wth or subjected to the sane
standards as bargai ning pursuant to ALRB certification.

V¢ reject Respondent's argunent that the June 1978 certification did
not apply to the Vdsco vi neyard purchased by SPR 4 The property was
concededly part of RFl's MFarland-Porterville division, and the fact that the
certification did not issue until after SPR had purchased the | and does not
affect the validity of that certification. Acertification relates back to
the el ection which it certifies; any other rule woul d prevent the finalization
of representation proceedi ngs. Post-el ection changes in the unit can be dealt
wWthinunit clarification proceedings. Peck admtted to know ng of the
MFarl and el ection before escrow cl osed, el but failed to intervene in the

certification proceedings. She cannot now be heard to

& In January 1981, the ALRB dismssed the Ddorgio petition (Case No. 75-

RG 118-F).

4 Ve affirmthe ALJ's denial of Respondent's notion for directed

verdict on this issue. Evidence presented in General Gounsel's case in chief
t hat Reslo_ondent did bargain with the UFWover the Vésco vineyard is sufficient
to establish a prima facie case that that property was included in the

MFarl and-Porterville division.

S A though Peck | ater deni ed know ng of anything other than union activity,
we are convinced, as was the ALJ, that her first response was the true
r esponse.
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conpl ai n that SPR shoul d not be bound by the result of the stipulation
because SPR was not a party thereto. &l (See Dynamc. Machine v. NLRB (7th
dr. 1977) 552 F.2d 1195 [94 LRRV 3215, 3224] _)Z/

In addition, it is clear fromthe conduct of the
negotiations that SPRdid in fact recognize its obligation under the
certification. (. GowArt (1983) 9 ALRB No. 67.) Respondent failed to
assert its certification argunent at any tine prior to hearing on the instant
charges. In fact, Peck and Noblatt agreed to a recognition provision in the
contract specifying that SPR woul d recogni ze the UFWpursuant to the 77-RG 2-F
certification.

Respondent's alternative contention is that, even if the
certification covered the Wasco vineyard purchased by SPR it could not

bi nd SPR because SPRis not the successor to RH .

o Respondent repeatedly clains that the June 1978 certification issued
"pursuant to" the stipulation. In fact, the wthdrawal of RH's objections
was pursuant to the stipulation, but the Board issued the certification upon
that withdrawal . (See section 1156(d).)

7 Respondent cites Code of dvil Procedure section 389 and A aska
Roughnecks & Driller Assn. v. NLRB (9th dr. 1977) 555 F.2d 732, 735 [95 LRRM
2965] in support of its argunent that a finding of successorship would deny it
due process since it was never joined as a party at the tine of the
certification. Gode of Avil Procedure section 389 s provision for conpul sory
joinder of parties applies to "actions," not special proceedi ngs such as ALRB
representation cases. (. Lu-Bte Farns (1982) 8 ALRB Nb. 55, pages 9-12.)
Al aska Roughnecks invol ved a joint venture which had termnated before the
uni on requested bargaining. In fact, the court suggested that had the union
appr oached Mbbi| before termnation of Mbil's joint venture wth Santa Fe, it
mght have been required to bargain despite the fact that Santa Fe al one was
certified as the enpl oyer. (555 F.2d at pp. 736-737.)

10 ALRB No. 24 5.



This argunent suffers fromthe same defect as the certification argunent in
that Respondent failed to assert it as a defense at the tine of the Lhion's
request to bargain or even at the tine of SPRs refusal to bargain.
Successorship is not questioned i n Respondent's answer to the conplaint and is
first raised at the hearing on the instant charges.

Among ot her argunents, Respondent now contends that the
dimnution inthe bargaining unit resulting fromthe sal e of the Wsco
vineyard to SPR precludes a finding of successorship. g The bar gai ni ng
unit certified in June of 1978 included Robert's entire MFarl and-
Porterville division, of which the Wasco vi neyard purchased by SPR
represented only approxi mately 25% This was the hly property in the
certified unit which was purchased by SPR and, since SPR had no ot her
contiguous properties, the SPRunit consists only of enpl oyees who work on
that property.

In fact, since grapes are acknow edged to be the nost | abor-

I ntensive of the crops grown in Roberts' MFarl and-Porterville division and

the vineyard at issue constituted al nost

g Respondent cites three NLRB cases for this proposition, Nova
Services (0. (1974.) 213 NLRB No. 14 [88 LRRM 1239], Qd adding Corp. (1971) 188
N.RB No. 40 [77 LRRM 1689] and |AMv. NLRB (D C r. 1974.) 498 F. 2d 680 [ 86
LRRV 2182TT The cases are inapposite. The enpl oyees in the newunits in
d addi ng and Nova, assumng they were retained fromthe predecessor's work
force, experienced drastic changes in their working conditions as a result of
the sale. IAMinvolved the transfer of a nailing and distribution service
whi ch had been accreted to a much larger bargaining unit long after
certification, and the court cited "inadequate evidentiary support” for the
union's "pre-takeover claimof representation.” (498 F.2d at 683.) Wisco was
at peak season at the tine of the instant el ection, and the VWasco enpl oyees
undoubtedl y pl ayed a najor role in voting in the Union.
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one-hal f of the MFarland property planted in grapes, the enpl oyees who wor ked
on the vineyard nust have represented a percentage of the unit nuch greater
than the acreage on which they labored. In addition, it appears that the
dimnution of the bargaining unit resulting fromRespondent's purchase of the
Wsco vineyard did not nmake a noticeabl e change in the enpl oyees' conditions
of enploynent. There was |ittle evidence of interchange of enpl oyees between
the Wasco Vi neyard and other properties before or after the sale to
Respondent. A najority of the steady enpl oyees hired by Respondent during the
start-up escrow period had worked for Roberts Farns. New enpl oyees conti nued
to be hired fromthe sane area, and no one was laid off until the pruning
season ended. A | of the supervisors enployed by SPRup to the date of the
hearing had worked for RHl. It is clear that the change in the overal l

nmagni tude or scope of the operation would not be noticeable to the unit
nenbers, who continued to prune, tie and harvest grapes on the sane property
under the sanme supervi si on. g Were a sale of part of a business has resulted
inthe breaking off of a part of the unit at such an "obvious cl eavage |ine,"

the Nati onal

g RF entonol ogi st Billy Newhouse testified that he continued

to work at the Wsco Ranch even after the sale to SPR on the recomendati on of
RFl owner Hollis Roberts, who "thought that because [he] had becone famliar

w th those properties" Newhouse should go to work for Peck "operating in the
sane nanner as [he] had for him" Newhouse also testified that he observed no
change in the nature of the crops, irrigation, pruni n% or pest control between
the sale and his return to RFl 1 n August of 1978. A though Peck estinated that
she had converted 25%of the Wisco w ne grapes fromred to white in the four
years since she purchased the property, the record does not establish that the
conversion resulted in a significant difference in operations.

10 ARB -NO 24 1.



Labor Relations Board (NLRB or national board) and federal courts
have found the enpl oyer of the new and di mni shed unit to be

a successor. (Sewart Ganite Enterprises (1981) 255 NLRB 569,
573 [107 LRRVI 1182] ; Bost on- Needham I ndustrial d eani ng Go. (1975)
216 NLRB No. 12 [88 LRRVI 1249] enforced in 529 F. 2d 74

[90 LRRM 3058]; Mddl eboro Fre Apparatus, Inc. (1st dr. 1978)
590 F.2d 4 [100 LRRV 2182] .)

Defense of Good Faith Doubt of Majority Support

Respondent argues that the ALJ inproperly relied upon this Board' s
Decision in Nsh Noroian Farns (1982) 8 ALRB No. 25 in his determnation that

the loss of mgjority support defense was unavailing under the ALRA V¢ have

approved the application of the principle announced in N sh Noroian i n cases

where an enpl oyer refuses to bargain, claimng to have objective evi dence that
the majority of the unit enpl oyees no | onger support the union. (See F & P
Gowers (1983) 9 ALRB No. 22 and Roberts Farns (1983) 9 ALRB No. 27.) Here

Respondent' s al l eged belief in the UAWs loss of najority support is based on
anail "poll" in which, according to one of Respondent's own w tnesses, a
najority of the ballots were returned unopened. Even under National Labor

Rel ations Act (NLRA) precedent, a nore substantial show ng of |oss of support
isrequired as the basis of a good faith belief that the union no | onger
represents the majority of the work force. (See Dayton Mtels (1974) 212 NLRB
553 [87 LRRM 1347]; Qion Gorp. v. NNRB (7th dr. 1975) 515 F.2d 81 [89 LRRV

2133].) Therefore, even before issuance of this Board s Decision and O der in

Cattle Valley Farns (1982) 8 ARB No. 24 and in

10 ALRB No. 24 8.



N sh Noroian Farns (1982) 8 ALRB Nb. 25, Respondent’'s clai mof |oss of

naj ority support was unreasonable. In addition, Respondent cannot reasonably
claimto be protecting the free choice of its enpl oyees by questioning the

naj ority support of their union while at the sane tine neeting wth that union
wth the intent, according to owner Peck, of reaching a collective bargaining
agreenent. Mreover, the assertion of good faith doubt nust, under N_RA
precedent, be nmade at the tine of the refusal to bargain. (Vést Suburban
Transit Lines (1966) 158 NLRB 794 [62 LRRM 1101].) Respondent waited unti |

the hearing to raise the issue. Respondent's refusal to bargai n was,
therefore, and in addition to reasons cited bel ow in bad faith, subjecting it
to the nakewhol e order which we issue today. (F & P Gowers, supra, 9 ALRB Nb.
22.)

Respondent ' s Bar gai ni ng Gonduct

Respondent argues that the negotiations whi ch t ook
pl ace between SPR and the UFWshoul d not be judged by the standard neasure for
good faith bargai ni ng because the rel ati onship was a "uni que" and "vol unt ary"
one wthits own ground rules. Having already rejected that premse, we
proceed to enploy the traditional tests for good faith bargai ni ng.

I n deci ding whether a party has been bargai ning in good faith,
the Board, by examning the totality of the party's conduct, nust determ ne
whet her the party acted "wth a bona fide intent to reach an agreenent if
agreenent [was] possible.” (As-HNe Farns (1980) 6 ALRB Nbo. 9.)

DCel ays and failure to respond to union requests to

10 ALRB No. 24 9.



neet o and failure to offer counterproposal s and fol | ow t hrough on agreenents
to contact the union for further neetings all are indicators of an intention
not to reach a contract. (See, e.g., Q P. Mirphy (1979) 5 ALRB Nb. 63; Gow

Art, supra, 9 ARB No. 67.) D sregarding the union's rol e as excl usi ve

representative of the unit enpl oyees by resisting union proposals "in the
interest"” of the enpl oyees and in order to preserve a "famly-Iike"

rel ati onshi p between enpl oyer and enpl oyees di spl ays a basic | ack of
acceptance of the role of the union inconpatible wth good faith bargai ni ng
(Montebel | o Rose and Mount Arbor Nursery (1979) 5 ALRB No. 64; As-H Ne Farns
(1980) 6 AARB No. 9; J. R Norton Gonpany (1982) 8 ALRB No. 89). Aso

destructive of the collective bargai ning rel ati onship are decl arations of
i npasse w t hout naki ng count er proposal s when ot her significant issues renain
undi scussed. (Murtori Brothers Dstributors (1982) 8 ALRB No. 23.) Between

the Lhion's initial request to bargain in April 1979 and the hearing date,
Respondent did all of these things and nore, including refusing to provide the
Lhion with relevant information and instituting unilateral wage changes

w thout notice to the Lhion. For these reasons and the reasons cited by the

ALJ, we find that Respondent viol ated section 1153(e)

10 V¢ note that Respondent del ayed over five nonths in responding to Ben

Maddock' s original request to bargai n and presunmabl y woul d have waited | onger
had Maddock not filed unfair |abor practice charges on Septenber 19, 1979. ¢
are precluded fromfindi ng Respondent's pre-Novenber 21, 1980 conduct to
constitute a violation of the Act due to Respondent's pl eading the statute of
limtations as an affirnmati ve defense. (Lab. Code § 1160.8).) Neverthel ess,
the del ay does shed |ight on Respondent's attitude toward the Lhion and its

| ack of good faith in negotiations. (See Holtville Farns (1981) 7 ALRB No.
15.)

10 AARB Nb. 24 10.



and (a) of the ALRA by engagi ng i n surface bargai ning and decl aring fal se
i npasses during the period between Novenber 21, 1980 and June 10, 1981, the
| ast day of the hearing in this natter.

D scharges of and Refusals to Rehire Protesters

W affirmthe ALJ's finding that the nine vine planters who | eft
work after eight hours on June 4, 1981 in protest of extrenely onerous working
conditions were discharged in violation of section 1153(a). Respondent does
not pursue its original contention that the workers quit voluntarily, its own
forenen having discredited that defense at hearing. Rather, Respondent now
relies on the testinony of discrimnatee Jose Mreno that he intended to work"
only eight hours when he returned to work on June 5 in an attenpt to show t hat
the wal kout of June 4 was the first of a planned series of intermttent
unpr ot ected work stoppages. However, Mreno al so testified that there was no
di scussi on between forenen and the returning strikers about the nunber of
hours they woul d work when they returned. Mreno' s own intention to stop
after eight hours was presunabl y unknown to Respondent and cannot be i nputed
to the other strikers. Absent sone objective indication that the stoppage
woul d be repeated, Respondent was not justified in discharging protesters in
response to a single wal kout they engaged in only after numerous attenpts to
present their grievance to nanagenent. (Frst National Bank of Qmaha (1968)
171 NLRB No. 152 [69 LRRM 1103], enforced (8th dr. 1969) 413 F. 2d 921 [71
LRRVI 3019], Polytech, Inc. '13~2; 195 NLRB 695 ["79 LRRVI 1474] .)

10 ALRB No. 24
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In the alternative, Respondent contends that it was justified in
refusing to reinstate the protesters when they returned to work the day
foll ow ng the wal kout because they had al ready been repl aced by enpl oyees
transferred fromother sectors of Respondent's operation. Having found that
the protesters were di scharged, however, we do not require that they apply for
rei nstatenent before being replaced. D scharged strikers, whether economc or
unfair labor practice strikers, are entitled to backpay fromthe tine of their
discharge until they are offered rei nstatenent. (Pappas & Gonpany (1979) 5
ALRB Nb. 52.)
Refusal to Rehire Protesters

From August through Decenber 1981, Respondent refused to rehire the
protesters it had di scharged the previous June.gj Inits exceptions,
Respondent argues that the evidence is insufficient to prove that vacanci es
actually existed at the preci se nonents when three of the protesters presented
their applications. Respondent al so argues that four of the protesters were
rejected due to lack of seniority.

As noted above, the protesters' status as discharged strikers
obviates their need to reapply at any particular tine in order to establish
their claimfor backpay and reinstatenent. Respondent's defense, therefore, is

only relevant to the anal ysis

= Except for Apolinar Hernandez, who applied to work in the harvest in

August, the protesters returned in Decenber to prune. Two were hired, worked
for a brief tine, and then were precipitously discharged. Three never
reapplied after the day foll owng the wal kout, and one did not apply to prune
until January 10, 1982, nore than a nonth after the start of the season and
several days after the last hiring.
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of the refusals to rehire as separate violations of
section 1153(d) and (a), wth a renedy i ndependent of the renedy
for the di scharges.

Respondent ' s payrol | records showthat it continued to hire pruners
through January 8, 1982. Nbonseniority workers were hired after the first day.
Except for Quadal upe Soriano, who only sought work on the first day of pruning
and was di scouraged fromfurther application by foreman Zani novi ch, the
protesters returned on several consecutive days at the very begi nning of the
pruni ng season. Evidence that the protesters applied before a full conpl enent
of pruners had been hired indicates to us that work was avail abl e when t he
protesters applied, and we affirmthe ALJ's finding that Respondent's clai ns
of lack of seniority and | ack of work were pretextual .

Renedy and Q der

V¢ shal | adopt the ALJ's proposed O der wth the nodifications that
(1) the nakewhol e period commence on Novenber 21, 1980, six nonths before the
instant refusal to bargain charge was filed, (2) the discharged vine planters
be offered full reinstatenent to their forner or substantially equival ent
positions, and (3) the nane Socorro Rodriguez, apparently inadvertantly
included in the AL)'s Oder, be deleted fromthe |ist of protesters inproperly
denied rehire in August and/or Decenber of 1981.

RER

By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ations Board (ALRB or Board; hereby orders

10 AARB Nb. 24 13.



that Respondent, Summer Peck Ranch, Inc., its officers, agents, successors,
and assigns shall:
1. GCease and desi st from

(a) Failing or refusing to bargain collectively in good faith
wth the Lhited FarmVWrkers of Anerica, AFL-AQ O (URYW wth respect to wages
hours, and other terns and conditions of enpl oynent of its enpl oyees, or the
negoti ati on of an agreenent covering such enpl oyees, or in any other nanner
failing or refusing to so bargain wth the UFW

(b) Making unilateral changes in its enpl oyees' terns or
condi tions of enpl oyment w thout giving prior notice to and opportunity to
bargai n wth the UFWconcer ni ng such proposed changes;

(c) Failing or refusing to furnish to the UFW at its
request, infornation relevant to col |l ective bargai ning;

(d) Dscharging or refusing to hire or consider for
enpl oynent or otherw se di scrimnating agai nst any of its agricultural
enpl oyees because of their participation in a protected concerted work
stoppage, processes of the ALRB, or other protected activities;

(e) Inany like or related nmanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of those
rights guaranteed by section 1152 of the Agricultural Labor Relations Act
(Act).

2. Take the followng affirnative acti ons whi ch are deened

necessary to effectuate the policies of the Act:

(a) Uon request, neet and bargain coll ectively

10 ALRB No. 24 14.



in good faith wth the UFW as the certified exclusive collective bargai ni ng
representative of its agricultural enpl oyees, with respect to said enpl oyees'
rates of pay, wages, hours of enpl oynent, and other terns and conditions of
enpl oynent, and/or any proposed changes in its agricultural enpl oyees' working
conditions and, if an understanding i s reached, enbody such understanding in a
si gned agr eenent ;

(b) oon request of the UFW rescind the wage
increase granted in May of 1981 and, thereafter, neet and bargai n coll ectively
in good faith wth the UFW at its request, as certified excl usi ve bargai ni ng
representative of its agricultural enpl oyees regardi ng such changes;

(c) O request provide the UFWw th infornation regardi ng
its enpl oyees' hours worked and other data rel evant to coll ective
bar gai ni ng;

(d) NMake whole its agricultural enpl oyees for
all losses of pay and other economc | osses they have suffered as a result of
Respondent's failure and refusal to bargain in good faith with the UFW such
anounts to be conputed i n accordance w th established Board precedents,
together wth interest thereon to be conputed i n accordance w th our Deci sion
and Oder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55. The nake whol e period
shal | extend fromMNovenber 21, 1980 until June 10, 1982, and fromJune 10,

1982 until the date on whi ch Respondent commences good faith bargai ning wth

the UPWwhich results in a contract or bona fide inpasse.

(e) dfer to the enpl oyees listed bel ow who were
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unl awf ul | y di scharged on June 4, 1981, immediate and full reinstatenent to
their forner or substantially equival ent positions, wthout prejudice to their
seniority or other rights and privil eges, and nake themwhol e for all |osses
of pay and other economc | osses incurred by themas a result of their

di scharge by Respondent, such backpay award to be conputed in accordance wth
establ i shed Board precedents, together wth interest thereon, conputed in

accordance wth our Decision and Oder in Lu-Ete Farns, Inc. (1982) 8 ALRB

No. 55:

Est eban Chavez

( ecensi 0 Rodri guez

Jose Rodri guez

Socorro Rodri guez

Jesus Rodriguez Moreno

Quadal upe Sori ano

Ruben Godi nez

Apol i nar Her nandez

Armando Lara

(f) Make whole the foll ow ng enpl oyees for all |osses of pay
and ot her economc losses incurred by themas a result of Respondent's refusal
to rehire them such backpay award to be conputed i n accordance wth
establ i shed Board precedents, together wth interest thereon, conputed in
accordance with our Decision and Qder in Lu-Bte Farns, Inc. (1982) 8 ALRB
No. 55:

Q ecensi 0 Rodri guez
Quadal upe Soriano
Ruben Godi nez

10 ALRB No. 24 16.



Apol i nar Her nandez Ar mando

Lara

(g0 Preserve, and upon request, nake available to the Board or
its agents for examnation, photocopying, and otherw se copying all records
rel evant and necessary to a determnation of the amounts of backpay,
nakewhol e, and interest due to the affected enpl oyees under the terns of this
Q der.

(h) Sgn the Notice to Enpl oyees attached hereto and, after
its translation by a Board agent into all appropriate |anguages, reproduce
sufficient copies thereof in each | anguage for the purposes set forth
herei nafter.

(i) Post copies of the attached Notice in
conspi cuous places "on its property for sixty days, the period(s) and pl ace(s)
of posting to be determned by the Regional Cirector and exercise due care to
repl ace any Notice which has been al tered, defaced, covered, or renoved.

(j) Provide a copy of the attached Notice to each enpl oyee
hired during the twel ve-nonth period followng the date of issuance of this
Q der.

(k) Ml copies of the attached Notice, in all appropriate
| anguages, within thirty days after the date of issuance of this Qder to
all agricultural enpl oyees enpl oyed by Respondent during the period from
Novenber 21, 1980, to June 10, 1982, and thereafter until Respondent
commences good faith bargaining wth the UFWwhich, results in a contract

or bona fide i npasse.

(1) Arrange for a representative of Respondent

10 ALRB No. 24 17.



or a Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to the assenbl ed enpl oyees of Respondent on conpany
tine and property at tines-and pl aces to be determned by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
guesti ons enpl oyees rmay have concerning the Notice and/or their rights under
the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on-and- answer

peri od.

(m Notify the Regional Drector inwiting, wthin thirty
days after the date of issuance of this Oder, of the steps which have been
taken to conply wth it. Udon request of the Regional Drector, Respondent
shall notify himor her periodically thereafter in witing of further actions
taken to conply with this Qder.

IT1S FUIRTHERED CRCERED that the certification of the UFW as
t he excl usi ve col | ective bargaining representative of all of Respondent’s
agricul tural enpl oyees, be extended for a period of one year fromthe date
foll ow ng the issuance of this Qder on which Respondent commences to
bargain in good faith wth the UFW
Dated: My 9, 1984
ALFRED H SONG (hai rnan
JARE CARR LLQ  Menber
PATR K W HENN NG Menber

10 ALRB No. 24 18.



NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano Gfice, the General
Gounsel of the Agricultural Labor Relations Board (ALRB) issued a conpl ai nt
that alleged that we had violated the law After a hearing at whi ch each side
had an opportunity to present evidence, the Board found that we did violate
the law by bargaining 1n bad faith wth the UFWregardi ng a col |l ective

bar gai ni ng agreenent and di scrimnating agai nst enpl oyees for | eavi hg work
early on June 4, 1981 in protest of onerous working conditions and for filing
unfal r | abor ﬁracti ce charges wth the ALRB. The Board has told us to post
and publish this Notice. V@ wll do what the Board has ordered us to do. Ve
also want to tell you that the Agricultural Labor Relations Act is a lawthat
gives you and all farmworkers these rights:

1. To organi ze yoursel ves;

2. To form join or hel B uni ons;

3. Tovotein a secret ballot election to decide whether you want a uni on
to represent you;

4. To bargain wth your enployer to obtain a contract covering your wages
and working conditions through a uni on chosen by a majority of the
enpl oyees and certified by the Board;

5. To act together wth other workers to hel p or protect one another; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoi ng any of the things |isted above.

VE WLL in the future bargain in good faith wth the UPWwith the intent and
purpose of reaching an agreenent. In addition, we wll reinburse all workers
who were enpl oyed at any tine during the period fromNovenber 21, 1980 to the
date we begin to bargain in good farth for a contract for all |osses of pay
and ot her economc | osses they have sustained as the result of our refusal to
bargain with the UFW

VEE WLL NOT refuse to provide the UFWw th the infornation it needs to
bargai n on your behal f over working conditions.

VEE WLL NOT nake any changes in your wages or working conditions
wthout first notifying the UAWand giving thema chance to
bargai n on your behal f about the proposed changes.

VEE WLL NOT termnate or refuse to hire or consider for enpl oynent or

ot herw se di scri mnate agai nst any enpl oyees, previous enpl oyee, or appli cant
for enpl oynent because he or she has exercised any of the above-stated rights
or because he or she has filed unfair |abor practice charges wth the ALRB

10 ALRB No. 24 19.



VE WLL of fer Esteban Chavez, (ecensio Rodriguez, Jose Rodriguez, Socorro
Rodri guez, Jesus Rodriguez Mreno, Quadal upe Soriano, Ruben Godi nez, Apol i nar
Hernandez, and Armando Lara their jobs back and pay themany noney they | ost
because we termnated them wth interest.

Dat ed: SUMNER PECK RANCH | NC

By:
(Representative) (Title)

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 627 Main Sreet, Delano, CGalifornia 93215. The tel ephone
nunber is (805) 725-5770,

This is an official Notice of the Agricultural Labor Relations Board an
agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE
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CASE SUMVARY

SUMNER PECK RANCH | NG 10 ARB No. 24
Case Nos. 81-CE55-D
81- C&- 72-D
AJ DEOS N

The ALJ found that Respondent violated the Act by bargaining in bad faith,
maki ng uni | ateral changes, and refusing to provide information to the UFW
starting on Septenber 29, 1980, and by di scharging nine vine planters for

engaging in a protected work stoppage on June 4, 1981.

The ALJ rejected Respondent's defenses relating to successorship and the
applicability of the UAWcertification, finding an obligation to bargai n
stemmng froman el ection, conducted among Respondent's predecessor's (Roberts
Farns, Inc. or RA) enpl oyees al nost a year before Respondent purchased the
vineyard but not certified until RA stipulated wth the UFWto wthdrawits
obj ections sone four nonths after selling the vineyard t o Respondent .
Respondent was aware of the el ection and pending certification before close of
escrow and advanced no credi bl e reason for failing to intervene in the
certification proceedi ngs.

The ALJ al so found that ALRA and NLRA precedent indicated that a dimnution in
the scope and size of an operation in a bargaining unit would not relieve the
new owner of its obligation to bargai n absent changes whi ch coul d be expected
to affect the attitudes and expectations of the enpl oyees. Despite the fact
that only a mnority of Respondent's enpl oyees had worked for RH, the nature
of the farmng business did not substantially change and the continuity of the
operation was sufficient to inr)ose successorship status on SPR  The change in
work force was due to a gradual enpl oyee turnover rather than any "alteration
in nmanagerial direction.™ The ALJ al so found Respondent's successor ship
argument to be inconsistent and irreconcilable wth its conduct in recognizing
and negotiating wth the Lhion and al |l ow ng union agents to distribute

| eafl ets and resol ve gri evances.

The ALJ based his finding of bad faith bargaining on five factors: (1)
Respondent s unw | | i ngness to of fer counterproposals; (2) ower Carol an Peck's
inability to accept the role of the Lhion in negotiations; (3) the |ack of
communi cations on a personal |evel between Peck and UFWrepresentative
Schroeder; (4) the infrequency of neetings and | ack of diligence in arrangi ng
them and (5) the fal se i npasse Respondent decl ared i n Decenber 1980 and My
1981. He rejected, based on the Board' s finding in N sh Noroi an Farns (1982)
8 ALRB No. 25, that a union is certified under the ALRA until decertified,
Respondent' s defense that the Union had lost its majority support. He also
rejected the factual basis for
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Respondent's argunent that it was justified in refusing to bargain with the
UFWbecause of the UFW s failure to bargain in good faith wth Respondent.

The ALJ further found that discretionary unilateral wage rai ses Respondent
nade in 1981 could not be justified by the workers' expectations or any prior
establ i shed policy, and that Respondent had unl awful |y refused to provide the
UFWw th aval labl e information rel evant to col | ective bargai ni ng.

Fnally, the ALJ found that Respondent unlawful |y di scharged ni ne vi ne
planters on June 4, 1981, in retaliation for their protected refusal to work
after eight hours. The ALJ also noted that, even if there had been no

di scharge, the protesters shoul d have been rehired the foll ow ng day si nce
their repl acenents, in-house transfers, were not pernanent. Wen five of the
protesters sought rehire at the begi nning of the next pruning season, they
were rejected because of the charges they had filed wth the ALRB fol | ow ng
their June discharges. The ALJ rejected Respondent's defense that the

Ior otesters woul d not have been hired anyway because of |ack of seniority or
ack of work, finding the defenses to be pretextual .

BOARD DEAQ S ON

The Board affirnmed the ALJ's rulings, findings and concl usions wth

nodi fications and i ssued a nodified version of the ALJ's recommended Q der.
Specifically, the Board rejected Respondent’' s argunent that the June 1978
certification did not bind Respondent because it followed a stipulation to
w t hdraw obj ections to whi ch Respondent, then owner of the property, was not a
party. The Board held that a certification relates back to the el ecti on which
It certifies. Due to ower Peck's admtted awareness of the pendency of the
certification determnation, she could have intervened i n those el ection
proceedi ngs (see Dynamic Machine v. NLRB (7th dr. 1977) 552 F. 2d 1195), and
wai ved the certification argument by failing to raise it during negotiations.

Wth respect to Respondent's successorship defense, the Board found that the
def ense was wai ved by Respondent's failure to assert it in response to the
Lhion's request to bargain or at the tine of Respondent's refusal to bargain.
The Board rejected Respondent’'s argunent relating to dimnution of the
bargaining unit on the basis of evidence that the sal e of the VWsco vi neyard
to Respondent resulted in the breaking off of the unit at an "obvi ous cl eavage
line," citing SSewart Ganite Enterprises (1981) 255 NLRB 569, 573 [107 LRRM
1182], such that the change in overall scope of the Enpl oyer's operation woul d
not be noticeable to nenbers of the newunit. The Board al so rejected
Respondent ' s defense of good faith doubt of najority support, based on the
statutory differences cited in N sh Noroi an Farns (19822 8 ALRB Nb. 25, as
wel | as the inadequacy, even under NLRA precedent, of the factual basis

al | eged by Respondent .

22.
10 AARB Nb. 24



The Board approved the ALJ's reasons for finding Respondent's conduct in
negotiations to have been in bad faith and relied, in addition, on
baclégrou_nd evi dence of delays in responding to the Lhion's original request
to bargain.

Fnally, the Board rejected Respondent's argunent that one di scrimnatee s
testinony that he intended to continue stopping work early constituted

evi dence that the stoppage was part of unprotected intermttent strike
activity. The Board also affirned the ALJ's finding that Respondent’'s |ack of
seniority and | ack of work defenses to its refusal to rehire the protesters
were pretextual, noting that the protesters, discharged strikers, applied
before a full conpl enent of pruners had been hired and continued to apply
after Respondent began hiring nonseniority workers.

The Board nodified the ALJ's recormended Order to |imt the makewhol e period
to six nonths before the filing of the refusal to bargain charge, to order
full reinstatement for the discharged vine planters, and to del ete one nane
whi ch the ALJ had inadvertantly included in the Qder.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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STATEMENT OF THE CASE
MRV N J. BRENNER Administrative Law Judge:

This case was heard by nme on April 12, 13, 14, 15, 16, 19, 20, June
7, 8, 9, and 10 in Delano, Galifornia. The Gonplaint was based on charges
filed by the Lhited FarmVWrkers of Anerica, AFL-A O (hereafter referred to as
“Lthion" or "UAW) on May 21, 19RlL (Charge No. 81-C&55-D and June 5, 1981
ggggrge No. 31-C&72-D). Afirst Arended Gonplaint was filed on April 5,

Al parties were given a full opportunity to present evidence and
participate in the proceedi ngs;= the General Gounsel and Respondent filed
briefs after the close of the hearing.

_ Uoon the entire record,gl i ncl udi ng ny observation of the deneanor of
the wtnesses and after careful consideration of the argunents and briefs
submtted by the parties, | nake the fol |l ow ng:

H ND NG G- FACT

[. Jurisdiction

_ ~ Respondent was engaged in agriculture in the State of
Galifornia wthin the neani ng of section 1140.4(c) of the Agricul tural
Labor Relations Act (hereafter the "Act"), as was admtted by Respondent
inits Answer. Accordingly, | so find.

~ Respondent did not admt but | find that the UFWis a | abor
organi zation wthin the neaning of section 1140.4(f) of the Act.

[1. The Alleged Unfair Labor Practices

The FHrst Anended Conplaint raises two nain areas of alleged
viol ati ons, each i ndependent of and unconnected wth the other. Frst, it
charges that Respondent is the successor to Roberts Farns, that it entered
into contract negotiations wth the UFWbut that, begi nning on or about
Septenber 29, 1980, it has failed to bargain in good faith, not only at the
negoti at i nP table, but also by refusing to provide relevant infornation and by
unilateral 'y raising wages wthout notice to or bargaining wth the UFW And
second, it alleges that on or about June 4, 1981, Respondent di scharged and
thereafter refused to rehire nine agricultural enployees for engaging in a
wal kout to protest their

1. Respondent nade a "Mtion for Drected Verdict" at the close of
General Qounsel ''s case, and | reserved judgenent until the tine the Decision
was issued. | hereby deny the Mtion.

2. tHereafter, General Counsel's exhibits wll be identified as "G C
Bx__"; and Respondent's exhibits as "Resp's__". References to the
Reporter's Transcript wll be noted as "TR (Arabic nuneral ), p.



wor ki ng condi tions. The above conduct is said to be in violati on of sections
1153(e), (c), (d), and (a) of the Act.

_ ~Respondent denies these allegations and has raised several
affirmative defenses, including bad faith bargaining on the part of the UFW



[11. THE BUS NESS CQPERATI ON
A General Background

Respondent, Surmer Peck Ranch (hereafter "SPR')/ is owned by Carol an
Peck and her eight children. Ms. Peck is president of the conpany, and the
general nanager is Mchel Noblatt who, though he has no ownership interest,
nanages the corporation on a 50/50 basis wth Peck.

Peck testified that the main office of the corporation is |ocated
around Arvin, Kern Gounty, CGalifornia. Fromthere she and Nobl at nanage al |
the SPR properties including the WVasco ranch, which is the subject nmatter of
this case. It is alsofromthis nain office that checks for the Vsco
enpl ?y_eesdare i ssued and where the Wasco tine and payrol| records are
nal nt ai ned.

SPRowns at least tw different ranches in Kern Gounty, one near
Arvin called ODGQorgio, where produce and grapes are presently farned, and the
other located inthe vicinity of Vsco/ MFarland, CGalifornia, where only
grapes are grown. The two ranches are approximately 45 mnutes apart by car.
Peck testified that generally, there was no interchange of crews on these two
ranches, except occasionally for P uning (of the sane crop) and that the work
force was usual |y kept separate.= According to Peck, the only real connection
between the two farns was top managenent consi sting of Nobl at, John
Zani novi ch, a grape supervi sor, and she.

B. The Purchase of the MFarland and D dorgio Ranches; the
(peration of the Property Prior to the dose of Escrow

Roberts Farns (hereafter "RF') was a large farmng operation that had
been experiencing financial difficulties soit filed for reorgani zati on under
the Bankruptcy Act. SPR purchased both the MFarl and and D G orgi o ranches
t hrough t hese bankruptcy proceedi ngs. Escrow closed on the D@ orgio property
on Novenber 31, 1977, and on the Vésco/ MFarl and ranch 4/ on January 13, 1978.
However, Peck testified that SPR actual |y took over conpl ete nanagenent of
bot h t hese ranches before the escrow cl osing dates —

_ 3. The previous owner, Roberts Farns, |ikew se engaged in very
little enpl oyee interchange between these two properti es.

4. Rridentified this property as part of its
"MFarland/ Porterville" division. Peck calls that portion of the property she
pur chased the "Wisco" property. Wen referring to the property during the
tine it was owned by R+, | shall reference it "MFarland"; and when referring
to it under SPR nanagenent or ownership, | shall call it "VWasco."



RF had no nanagenent input during this tine5 and commenced pruning at Vésco
because RF, owng to its lack of funds, had neglected to do so. SPR also
prepared the ground at DA orgio for potatoes and carrots because RF had
likew se failed to performthis task.

Wlliam (B Ily) Newhouse, the RF and | ater SPR weed and pest control
nmanager, testified that pruning was commenced sonetine i n Decenber at Vésco,
whi ch woul d have been the nornal pruning tine, and woul d have invol ved bet ween
50-100 wor kers. 6/

Inaddition, Enrique Davila, a rebuttal wtness for General QGounsel,
testified that he was enpl oyed as a pruner for R- in Decenber of 1977 and
worked on the property later puchased by SPR Davila testified that there were
a total of 3 crews so enpl oyed, each wth 25-30 crewrenbers, and that after
title passed, he continued to prune for SPR  According to Davila, during
February of 1978 he recal | ed recogni zi ng nany of the sane pruners working for
SPR that had previously worked for R

The payrol| records reflect that some pruning work was, in fact,
performed before title changed hands and al so, as Newhouse testified, that
various other jobs associated wth the vineyard were |ikew se being done on
the Vésco property during this tine. For exanple, between the |ast of
Novenber, 1977, and January 15, 1978, the planting of vines, irrigation,
tractor work, fixing pipe lines, burning weeds, spraying, and m scellaneous
shop services were perforned on the property. (Resp's 8-14).7/

Fnally, Newhouse also testified that wthin this sane period
| abor contractors nore than |ikely were used to supply workers for the | and
that was | ater purchased by SPR

5. Respondent’'s own w ntesses differ on this point. Noblat denied
SPR had the right to control how work was done at Vésco during the escrow
pﬁl’lOfJ and testified that it did not take over the nanagenent fromRF prior to
t he cl osi ng.

6. There is also a conflict in the testinony between two of
Respondent's four wtnesses on this point, as well, wth Peck and Newhouse
testifying there was pruning at Vsco before the close of escrow, Noblat and
Lazarus testifing there was not.

7. As to who paid for any work perforned before title transferred,
Nobl at testified that both parties executed an agreenent covering the period
of Decenber 1 through January 15 in which RF agreed to pay the expenses during
that tine, and SPRagreed to reinburse it for all costs of the operation such
as, for exanple, the tilling of the land for grapes. Wiile denying that
pruni ng was 1 nvol ved, Noblat admtted that quite a few workers perfornmed sone
of the otBIer jobs and that the bill for the work at both Vsco and D @ orgi o
was si zeabl e.



C The (peration of the Property Subsequent to the d ose of Escrow
1. Qops Gown

Peck testified that at the tinme she was considering buying the
MFarland property fromRF, that property was entirely in wne grapes except
for 160 acres of open land. Peck estinmated that w ne grapes conprised 95% of
the land bought and further testified that she had i ncreased the grape acreage
to sonewhere between 95-99% 8/

_ However, between 1978-1981 Peck, because of what she perceived as the
public's preference for white over red wnes, replanted over 300 acres wth
white grapes and al so grew white grapes on the 160 acres that was open ground
at the tine of the purchase.9/ But Peck acknow edged that the harvesting
techniques for wne grapes, red or white, were the sane. Peck also testified
that the pruning (spur) process both before and after the escrow cl osi ng was
basi cal |y the sane too.

Newhouse agreed. He testified that he observed no change in the
nature of the crops between the tine RF sold the land to SPRand the tine of
his departure in August of 1978 -—that the irrigation, pruning and pest
control were the sane.

2. The VWrk Force

~ Newhouse testified that at the tine of the 1977 MFarland el ecti on
the maj or portion of the workers enpl oyed on RF s properties, as depicted on
Respondent " s Exhibit 17A were working in grapes.10/ Qher crops were much
| ess labor intensive. For exanpl e, Newhouse testified that only about 25% of
RF s total work force was devoted to the al nond crop, RF s second | argest crop
interns of acreage (Resp's 17A); i.e., only 125 workers at peak as conpared
to over 500 at peak that woul d be enployed in the grapes. As a matter of fact,
Newhouse further testified that sonetines during the Septenber-Novenber peak
period of the grape harvest,

8. Peck planted a smal|l nunber of acres in table grapes in 1979 and
1980 but those wll not be ready for 4-5 years.

9. Peck testified that she unsuccessfully attenpted to grow cotton
on these 160 acres and that grapes were planted in February of 1979 so that
all of the Wasco property is nowin grapes, either wne or table.

10. Newhouse testified that as nuch as 75%of the grapes pi cked
woul d have been sent to RF s winery for processing. This w nery was oper ated
as a separate entity fromthe farm and the w nery processed the grapes of
ﬁrowers besides RF.  The wnery workers did not do any work in the juice

arvest and in fact, did no farmwork at all. They also had their own uni on
which was not affiliated wth the UFW
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there mght be 10 tines as many grape workers as in alnonds. And Newhouse
also testified that during the grow ng, non-peak season, al nonds woul d

| i kew se require substantially fewer workers per acre than grapes. As a
further exanpl e, Newhouse testified that during the pruning season (Decenber -
February, sonetines March) as nany as 5-10 tines as nany workers woul d be
enpl oyed in grapes as in al nonds.

Peck testified that at the tine she took over nmanagenent of the RF
property, before the close of escrow it was between the harvest and pruni ng
periods and no si gnlﬁ cant work was bei ng perforned on the prolaerty. To do
the pruning, she decided to retain on her payroll those RF enpl oyees that had
been working there and to hire others fromthe area (MFarl and, Vésco, and
Cel ano); and all these workers continued to be enpl oyed after the cl ose of
escrow, as well, until the Er uni ng work sl owed down and | ayof fs commenced
around March 12, 1978. Peck testified that none of the workers hired during
the escrow period were fired after SPR took over the ownership.

Newhouse al so testified that during the tine he was working for RF
nost of the workers at the MFarl and ranch were fromthe
MFar | and/ Vsco/ Del ano area and during the tine he worked for SPR nost of,
t hose enpl oyed continued to come fromthose areas.

As has been nentioned, SPR paid for the work perforned before the
cl ose of escrow, between |ate Novenber, 1977 and January 15, 1978. During
this al nost two nonth period, a total of 36 different workers were enpl oyed
irrigating, planti ng vines, driving tractors, fixi nﬁ pi pe lines and doi hg
other work connected wth keeping the vineyard in shape. 11/ (Resp's 8-14.)
Many of these were nost |ikely steadies. (Areviewof the statistics in
evi dence 12/ shows that of this nunber, the najority (24) had been

11. In addition to these workers, according to Newhouse, | abor
contractors were suppl ying workers during this sane period.

12. Not introduced i nto evidence but attached to Respondent's Bri ef
as Brief Exhibit 1, Parts AE were copies of printouts froma conput er
anal ysis of SPR's enpl oyees at various tines as conﬁar ed to RF s enpl oyees.
Respondent nakes frequent use of the statistics gathered fromthese printouts
inits Brief. (Resp's Brief, pp. 108-116.) The WFWfiled a "Mtion to Srike
Exhibits of Respondent's Post-Hearing Brief" on the grounds that said printout
exhi bits were evidence not authenticated, not based on the personal know edge
of any wtness, and not subject to cross-examnation. As such, the UFWargued
they are hearsay. Respondent filed a "Points and Authorities and Declaration
in (pposition to Mtion to Srike" arguing that said exhibits were not
evidence but nerely "commentary on evi dence whi ch was admtted,” and were
wthin the scope of nmatters which nay be included in a brief

(Foot not e conti nued- - --- )



working for SPR on January 31, 1977, the date, accordi n? to the testinony of
WIliamQinlan, when the petition for an election was filed (Conpare Resp's
Exhs 8-14 with Resp's 38 and especially 39).) Twenty-five workers were

enpl oyed t he week endi ng Decenber 4, 1977 (Resp's 8), and the work force
renai ned between 18-23 for the renaining 5 weeks dropping to 15 the | ast week
bef ore escrow cl osed. (Resp's 14).

However, follow ng the close of escrow SPRdramaticlly increased its
work force — occasioned by the need for pruners —the first week (ending
January 22, 1978) to 121 workers.14/ (Resp's 4A). & this nunber, it appears
that 41 or approxi nately 33.8%had fornerly worked for SPR either in January,
1977 and/or during the period of escrow Decenber, 1977.i_4 / (Conpare Resp's
4Awth Resp's 39 and 8). The percentages did not vary very nuch after that.
For exanpl e, by February 5, 1978, approxinately one year after the date of the
1977 el ection, 121 workers 15/ were still enpl oyed, of which

(Footnote 12 conti nued----)

since the "very purpose of a Eost-heari ng brief is to conment on the
evidence." The Mtion to Stirike is granted. These exhibits are not just
comments on the evidence but are new docunents presented to statistically
bol ster support for Respondent's continuity of work force argunent. As such,
the adverse parties nust be allowed the opportunity to cross-examne the

W t ness who prepared the docunents. See Massachussett’s Bending Co. v.
Industrial Accident Conmssion (1946) 74 Cal . App.2d 911, 170 P.2d 36, cited
wth approval in Nck J. Ganata (1983) 9 AARB Nb. 8. If the docunents are
already in evidence, as Respondent clains, then this ALJ will anal yze work
force continuity fromthose docunents and not fromnew ones not yet
introduced. This ALJ does not recall, as Respondent clains, any off-the-
record discussion in which it was specifically agreed that Respondent coul d
submt a series of |engthy and vol umnous conputer printouts as exhibits to
its post-hearing Brief.

13. This figure does not include the 6 forenen and crew bosses al |
of whomwere enpl oyed by R- and | ater SPR and whose nanes appear on the
exhibits, as follows: Mke Arnendaris, Robert Garcia, Arnando Jinenez, Luis
Leon, Bennie Vasquez and Carnen Vasquez (Resp's 4l).

14. Arcadio Mrnontes (Resp's 8-14) is the sane person as Arcadio
Mranontes (Resp's 39). The last name of Angel Salvaza (Resp's 8-14) is
spel | ed "Saval aez" on Respondnet's 39. A ejandro Becerra (Resp's 8-14)
appears as "Becerra A g andro” on Respondent's 38. Andiez Chavez (Resp's 11)
is the sane person as Andres Chavez (Resp's 39).

15. Again, this figure does not include 7 forenmen and crew bosses
who worked both at RF and SPRas follows: Mke Arnendaris, Robert Garcia,
Armando Ji nenez, Luis Leon, Gerardo Vall ejo, Benni e Vasquez and Car nen
Vasquez. (Resp's 4l1).



37 had worked for RF at the tine of the el ection or approxinately 30%
(Gonpare Resp's 4Cwth Resp's 39). However, the work force did reach 140 16/
on the week ending February 26, 1978 (Resp's 4F). O this nunber 46 or 32. 8%
had worked for RFin either January, 1977 or Novenber/Decenber 1977 17
(Gonpare Resp's 4F wth Resp's 39 and 8-14). 18/

Peck testified that after she purchased the property, she knew she
woul d have to hire a manager for the Wsco ranch who was experienced in the
grow ng of grapes so she at first hired a Joe Agajanian to be followed --
after 6-8 nonths -- bg John Zani novi ch. Zani novi ch was responsi bl e for the
grow ng of grapes at both the Wasco and O d orgi o ranches.

Nei t her Agaj ani an nor Zani novi ch had previously worked for R, but
many of the other supervisory personnel hired by Peck had, as has been _
suggest ed above. For exanple, Peck testified that RFs foremen, B nie Gircia,
Mke Arnendaris, and Robert (Bobby) Garcia (who ran the shop), worked wth her
before the close of escrow and were hired by her after title passed to SPR
In addition, other forenen at RF who were hired to be forenen at SPR were
Benny Vasquez, G| berto Chavez, Luis Leon, and Mnte Ji nenez. 19/

And of course, a top managenent official, B lly Newhouse, worked in
the sane position —chief entonol ogli st, responsible for

16 . The fol low ng forenen or crew bosses have agai n been excl uded:
Ernest Garcia, Mke Peck, Mke Arnendaris, Robert Garcia, Arnando Ji nenez,
I(_gé S Leoz,c) Mario Qtiz, Gerardo Vallejo, Benny Vasquez, and Carnen Vasquez
sp's .

17. This aforesaid statistical analysis for 1978 is not neant to
I ncl ude the enpl oyees of |abor contractor Frank Ranos that Ken Lazarus
testified were hired after the close of escrow for 3-4 weeks until such tine
as SPR had sufficient nunbers to finish the job itself. These workers woul d
nﬁt Ee included on SPR's regul ar payrol| records (Resp's 4A-4H introduced at
t he heari ng.

~18. These percentages are based upon conparisons between the work
force in early 1978 (Resp's 4A-4H) wth the early 1977 work force (Resp's 39).
(he problemw th the 1977 exhibit is that there is no way of know ng whet her
the workers listed therein were eligible to vote in the 1977 el ection. The
parties, apparently through sone confusion, §TR 9, pp. 79-80), failed to agree
to or followup on the introduction of the official 1977 eligibility list.

19 . Abundio Lopez is a present foreman at SPR and was enpl oyed
at R~ However, the record is not entirely clear that Lopez was enpl oyed
at RF as a forenan.



all weed and pest control — at both RF and SPR later returning to RF. _20/
3.  The Equi prent

Ken Harrison was of fi ce manager and responsi bl e for snal | equi pnent
purchases at Vdsco between March of 1978-May of 1981 and testified that anong
the itens purchased fromRF and used at Wasco were large and snal | tractors,
jeeps, a butane truck, two pi ckups, grape harvesters, gondolas, (7 or 3 which
were used for the grape harvest), a snall nobile weed sprayer, radi o equi pnent
for the vineyards, portable toilets, vineyard discs, and el ectric notor punps
used for irrigation. (Peck added French plows to the list.) But Harrison al so
testified that RF s equipnent was in a grave state of disrepair and nuch of it
did not run at all; nor was it serviceable. According to Harrison, sone
equi prent was repai red but woul d continue to break down and ultimately, the
Corrlnany deci ded to fix sone of the better pieces and to acquire new equi pnent
including, inthe spring of 1978, 10 sul phur tractors and 10 Massey-Fer guson
230's to be used in the fall grape harvest. A so pruchased were a nanure
spreadi ng truck, 5 Randal| spray rigs, French plows, new pi ckups, another disc
and 2 nore punps for irrigation.

Harri son acknow edged, however, that the conpany continued to use a
lot of the old RF equi pnent for quite a long tine —at |least for nore than a
year, sonetines for as long as 2-3 years. |In fact, according to Harrison,
RF s equi pnent continued -to be repaired and used during the entire period he
wor ked t here.

Harrison al so testified that the purchased repl acenent equi prent was
of the sane type that had been original |y bought from R~

4. The Shop, Shed and Houses

o A'so included in the sale of the MFarland property was a shop
bui | di nﬂ and a shed in which chemcals were stored. Newhouse testified that
after the sale, both buildings were used by SPR for storing things such as the
grape harvesters, dusting sul phur, and the herbi ci de equi pnent.

_ Harrison tetified that inside the shop there was a basi c wel der, an
air conpressor, and possibly a cutting torch and grinder. Thereafter, SPR
added a drill press and hydraul i c jacks.

Peck testified that there al so existed on the property two houses,
?ne of whi ch was occupi ed by Abundi o Lopez, presently an SR
or enan.

20. Newhouse had worked continuously for RF from1970 until SPR
pur chased the property at which poi nt Newhouse commenced working at SPR
Approxi mately 5 nonths | ater, Newhouse returned to his old position at R
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5. The Benefit Prograns

Though Peck testified that she did not send out any announcenent of
new ownershi p or changes to be anticipated, there was testinony that the new
owners did introduce certain benefit prograns. 21/ Ken Lazarus testified that
in January of 1978, right after SPR purchased RF s property, SPRinstituted
the sane benefit prograns in force at its other properties, as foll ows:

a. Mdical FHan - SPRcontributed 75%of the nonthly premum
However, there was a 3 nonth waiting period to be eligible neaning that
Ior uners and grape harvesters woul d never qualify because their season never
asted that long. Nor woul d the plan cover enpl oyees hired through a | abor
contractor. Basically, the programonly covered approxi nately 25%of SPR's
enpl oyees, steadies such as tractor drivers. (15), irrigators (15-20), and
shop enpl oyees. There was an attenpt to renedy this shortconm ng when
Respondent of fered an additional plan (Resp's 7), enployer funded, in July of
1979 in which eligibility was attained after an enpl oyee worked 80 hours
during any nonth. Lazarus testified that all enpl oyees who were not on the
other nedical plan qualified under the new pl an.

b. Pension PMan - It was al so enpl oyer funded, but enpl oyees coul d
only be eligible after 1,000 hours of work or approxinately 6 nonths of
enpl oynent. Labor contractors' workers were not eligible.

Lazarus did not know of his own personal know edge whet her during
1978 the workers were even notified they were eligible for benefits under
ei ther the pension or the 1978 nedical plan, but he testified he gave
information on the plans to the crew forenen.

€. Hdlidays - In January of 1978, SPR gave its enpl oyees July 4,
Tlhankg iving and Christrmas. The workers of |abor contractors were not
eligible.

_ d. Vacation Pay - Lazarus testified that sonetine in 1979 enpl oyees
with 1,500 hours of service who had worked for the ranch 1-4 years recei ved 2%
of their gross wages for the year; enpl oyees who had worked 5 to 9 years
recei ved 4% and enpl oyees with 10 or nore years recei ved 6%as vacati on pay.
As aresult of this program vacation pay was paid for the first tine in 1980
for 1979 accrued vacati ons.

21. It is not clear if these were new prograns si nce Lazarus di d not
knowif RF had instituted any benefit plans. Newhouse testified that the
Tearsters had a |labor contract at DQorgio, but it is uncertain wo it
covered, what ranches, when it expired, and whether it contai ned any benefit
pr ogr ans.
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6. The | nprovenents
a. Red Gapes to Wite G apes

Peck testified that when she bought the property, its grape acreage
was 3/4 red grapes and /4 white grapes and that for the next 2-3 years she

aut hori zed the renovi ng of exi st| ng vines 22/ and their replacenent wth new
white grape varieties so that at the tine of the hearing the ratio had shifted
to 50/50. Peck also testified that the work required to be perforned on new
vines was nore arduous and expensive than for old vines, but she acknow edged
tEa}ltgel V\grk did not necessarily require any greater expertise or nore
skilled | abor.

b. The WlIs

Peck testified that she went over all the existing wells on the Wsco
property and found a nunber of thembel ow par, and one, conpletely
Inoperative. These wells were used for grape irrigation and were adjacent to
vineyards. Peck testified that shortly after the close of escrow she
repalired the wells and was abl e to continue to farmthe vineyard; it was not
necessary to pull out any of the vines.

c. The R pping up Process

Peck testified that the cultivation of grapes caused a conpacting of
the ground which was a harnful condition and that she belived in using
caterpillars to "rip up" the ground periodically, which she did in Novenber of
1978. However, Peck added that the procedure was not necessary to an ongoi ng
grape harvest operation; and that except for another 400 acres in the fall or
w nter of 1981, she had done very little of it.

d The Ofice

_ Newhouse testified that while he was working for SPR an office was
%nstal | ed %g/the shop by noving a trailer there and equi ppi ng sane wth
urni ture.

22. Peck did not believe that any of the existing grapes on the
property were torn out or renoved during 1978.

23. Wen RF owned the property, it operated an office in MFarl and,
about 12 mles away fromthe shop, which was headquarters for its entire
s‘lg?j[ e-w de operation. The Porterville properties al so had their ow branch
of fi ce.
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V. THE UFWS CERTI H CATI ON ON RCBERTS FARME  PRCPERTY

The WFWhad been seeking to represent the workers on both the
MFarland and DO giorgio properties before the sale of sane to SPR The ALRB
had conducted an election at DQdorgio in 1975 (6 AARB No. 5) and at the
MFarl and/ Porterville division on February 7, 1977. A the tine of SPR's
purchase of both properties in |ate 1977/ early 1978, no certificati on had
occurred as the natters were still being litigated. Peck testified that just
bef ore escrow was to close at Dgiorgio (Novenber 31/ 1977)/ she |earned there
had been a representation el ection at that ranch, as well as at the MFarl and
property. Both sal es proceeded. 24/

O June 27, 1978, the UFWwas certified as the excl usi ve bargai ni ng
representative for "all agricultural enpl oyees of Roberts Farns in the
MFarland and Porterville divisions." (GC Ex 1-F.) Pursuant to a
stipul ation between RF and the UFW RF s obj ections to the el ection were
dismssed, 25/ and the LFWw thdrewits claimof representation to RF s
Kingsburg 26/ and Miktoria Qchards 27/ divisions. (GC Ex 1-F Resp's 33.)

24 . Onh Novenber 12, 1979, SPRfiled a "Notice of Entry of
Appearance” in the D@ orgio challenged bal |l ot proceedi ng, and 3 days |ater
filed a docunent entitled, "Intervenor Sunmer Peck Ranch's Exceptions to
Amendnent to Chal lenged Ballots; Aternative Petition to Dsmss Petition for
CGertification, Case No. 75-RG188-F." In this pleading, Intervenor, SPR took
exception to several of the reconmendations of the Fresno Regional D rector
regarding his Chall enged Bal ot Report issued on Gctober 19, 1979. Inits
alternative Mtion to O smss one of the grounds raised was that there was a
possibility that SPRwas not a successor to RF. SPRstated in its pleading:

"I ndeed, given the substantial operational and structural changes nade by
Summer Peck Ranch, and the fact that the property was purchased out of
bankruptcy, there is a substantial |ikelihood that Sumtmer Peck Ranch wi |l not
be found to be a successor to Roberts Farns' bargaining obligations." (P. 10,
fn. 1.) SPRs Exceptions were filed by the sane lawfirmthat represents it
in the proceeding herein. It does not appear that Respondent ever filed any
pl eadings wth respect to the MFarl and/ Porterville el ection.

25. The parties stipulated that the UFWrecei ved a

maj ority of votes cast by enpl oyees in the el ection held on February 7, 1977,
at the MFarland and Porterville divisions (Resp's 33).

26. The parties stipulated that the Kingsburg unit was, at the tine
of the election, a separate division of RF and non-contiguous wth the
MFarland and Porterville divisions (Resp's 33).

27. The parties further stipulated that the UFWwas wthdrawing its
claamto Miktoria Qchards because the property had been sold and fart her
provided that "(f)uture representation wll he based upon a new petition and a
new el ection, if any." (Resp's 33.)
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V.  THE LAND SLBJIECT TO THE CERITI H CATI ON

Newhouse testified that RF owned land in the fol | ow ng areas:
MFarl| and/ Porterville (Wsco ranch), Arvin (O dorgio ranch), Kingsburg
(Glifornia Mssion Qchards), and Merced (CGal -Mssion Qchards). According
to Newhouse, it was the |location of the property and not the crop grown that
determned the division wthin RFs famly. Thus, though grapes were the
| argest crop grown in the MFarland/ Porterville divisionin terns of acres,
there were, as has been shown, various other crops grown wthin that division,
as well. (Resp's 17A)

_ According to Newhouse, as of the tine of the February, 1977 union
el ection, the MFarland/ Porterville division consisted of a | arge geographic
area as represented by Respondent’'s Exhibits 17A-17D _28/ He al so testified
that Respondent's Exhibit 17A represented the sane area as General (ounsel's
Exhibit 36,29/ the nap that UFWrepresentative Ken Schroeder testified had
been given to himby RF s personnel during the UFWnegotiations wth that
conpany around Septenber of 1978.30/ Referring to said General

28. These maps include all the MFarland/Porterville property that
was owned or operated by R, regard ess of whether sane was actual |y bel ng
farned in any way at the tine. There are four separate naps because sone of
the areas are non-conti guous. For exanpl e, Respondent’'s Exhibit 17B is an area
| ocat ed approxi mately 12 mles west of MFarland, and Respondent’'s Exhibit 17C
is 160 acres of land |ocated in the Rosedal e area west of Bakersfield, about
20 mles fromD Jorgio. Both Respondent's 17B and 17C were consi dered part
of the MFarland division. Respondent's 17D is an area northwest of
Porterville, roughly hal f way between Porterville and Misalia; it was
considered part of the Porterville division. It also should be noted that
sone of the acreage |isted on Respondent’'s Exhibit 17A as bel onging to RF had
been sold by it to others prior to the certification of the 1977 MFarl and
election; e.g., at least 200 acres of walnuts in Farnersville and 1, 100 acres
of vineyards in the Porterville area.

29. Newhouse testified that there were 4 ranches RF owned whi ch
appear on General Gounsel's Exhibit 36 and that SPR bought one of them the R
& B ranch, coded as parcel No. 277. He also testified that there was no ot her
property in the MFarland area sold to SPRthat was not depicted on this nap.
But another wtness for Respondent, RF s head accountant, Betty MLeod,
testified that the sal e al so included one additional piece of property that
adj oi ned parcel No. 277, which was coded as parcel No. 777 and nay have
I ncl uded around 500 acres (See Resp's 16).

30. Schroeder testified he originally thought he was negotiating
over land RF still owned followng their various sal es of other properties.
Qonpari ng General Gounsel Exhibits 35 and 35, Schroeder testified that SPR
bought one-half to two-thirds o MFarl and property.
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Qounsel Exhibit, Newhouse testified that the ranch sold to SPR was

approxi matel y 3,800 acres (Noblat had testified it was 3,300) 31/ and was
totally planted in grapes right before the sale except for 160 acres of open
ground. In addition to these acres, R was also farmng in this sane 1977
peri od another 4,325.7 acres of grapes. (Resp's 17A)

31. Newhouse testified that the acreage in dark green depicted on
Respondent's Exhibit 17A represented that 3,800 acre MFarland portion owned
and farned by RFin 1977 and sold to SPRin January of 1973. MlLeod testfied
that (as of Novenber 18, 1977?1 RF was farmng grapes on property later sold to
S?R but her conputations of the actual nunber of acres invol ved was
approxi nat el y 300 acres | ess than that of Newhouse (See Resp's 16, par cel
nunbers 277 and 777.)
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M. THe CGERTIH CATI ON | SSLE —ANALYS S AND GONCLUSI ONS
G LAW

Respondent argues that it has not been shown that the Wisco property
pur chased by SPRwas, in fact, covered by the certification in Case No. 77-RG
2-F, that any bargaining rel at i onshi p establ i shed bet ween Respondent and the
UPWwas vol unt ary, in contravention of section 1153(f) of the Act, and
therefore, unenforceabl e, and that as a result, Respondent was under no | egal
duty to bargain. According to Respondent, RF s certification only described
its enployees in its MFarland/Porterville Dvision and did not specify if it
went to all the properties wthin those divisions or whether it was directed
to those divisions as they existed at the date of the certification or at the
date of the election.

Essentially, Respondent contends that it was not a successor because
the unit it bought was no | onger an appropri ate one for purposes of any
bar gai ni ng obligation. According to Respondent, it is not arguing that
anytine |ess than an entire bargaining unit is sold the purchaser is thereby
relieved frombargai ning but that in this case, the nature of the enpl oyi ng
i ndustry has significantly changed. (Resp's Brief, p. 87). Thus, the
fundanental question here is what kind of business d| d SPRrun after the sale.

To begin with, it is clear that the duty to bargain is not dissipated
by the fact that the purchaser has bought |ess than the seller's entire
property. The ALRB has held that a reduction in the size of the bargai ni ng
unit does not necessarily render the unit inappropriate; what is necessary is
to determne fromthe totality of circunstances whether the change in
ownershi p has affected the essential nature of the business. R vcom
Gorporation and R verbend Farns, Inc. (1979) 5 ALRB No. 55. The Board based
its conclusi on upon a substantial body of NLRB case | aw which holds that a
much reduced bargaining unit nmay serve as a mniature of the forner unit, even
where it is not certain that the majority of the enpl oyees at the successor
or gani zati on sdpport the union. As nade clear in Zms Foodliner, Inc. v.

NL RB. E?th 1974) 495 F. 2d 1131 [85 LRRM 3019] cert. deni ed (1974) 419
US 838 [87 LRRM2398] (where 2 grocery stores, part of an 1l1-store
bargai ning unit, were sold to 2 separate purchasers):

. . the courts and the Board have i nmposed the bargai ni ng obligation
in situations where mathenatics al one mght indicate a reasonabl e basi s
for doubting continued najority. MNinerous cases hold that enpl oyee
turnover, standing al one, does not give rise to good faith doubts
regarding a union's majority status. See, e.g., NLRBv. Bachrodt
Chevrol et (., supra at p. 963; NLRBv. John S Smnft (., supra, at p
345; NLRBv. Little Rock Downtowner, Inc. 8 dr. 414 F. 2d 1084, 1091,
72 LRRMV 2044
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(1969). Likewse, nere dimnution in the enpl oyee conpl enent of the
bar gai ni ng uni t does not relieve the successor of his duty to bargain.
Rohli k, Inc. 145 NLRB 1236, 55 LRRM 1130 (1964) (successor's work force
one-third as large as predecessor' s); Wstern Frei ght Association, 172
NLRB 303, 68 LRRM 1364 (1968) (work force reduced from500 to 110);
Royal Brand Qutlery Go., 122 NRLB 901, 43 LRRM 1222 (1959) (work force
reduced from296 to 134). Indeed, this court has enforced a Board

bar gal ni ng order where the successor retained only 8 of its
predecessor's 25 enpl oyees. NLRB v. Armato, 7 dr., 199 F. 2d 800, 31 LRRV
2089 (1952). . . . (85 LRRMat 3026).

In NL. RB. v. Band-Age, Inc. (1st dr. 1976) 534 F.2d 1 [92 LRRV
2001] cert. denied (1976) 429 US 921, cited in RvcomQrporation and
R verbend Farns, Inc., supra, the predecessor enployer had gradual |y curtail ed
operations from150-170 enpl oyees 1n 1972 to around 80 for nost of 1973 wth
only 25-30 at the end of the year at which tine it went out of business.
Before doing so, it sold sone of its business assets to Band-Age which started
up a reduced operation consisting of only 37 enpl oyees.

The conpany had argued that it ought not to be hel d a successor
because the scope of its operations” was far snaller than that of its
predecessor in both the size of its work force and the nunber of its products.
However, the Qourt found that though the business had shrunk and there were
fewer enpl oyees, the essential nature of the enterprise and the work perforned
by the enpl oyees were the sang; successorshi p was found.

The conpany had al so argued that there was no | onger any unit support
for a labor union, but the Gourt held that "... the dimnution of the
enterprise did not represent changes so substantial froma | abor-relations
prespective as to conpel the rejection of the presunption of a continued
myjority." 92 LRRMat 2004-2005, citing Zims Foodliner, Inc. v. NL RB.,
supra. See also, Nazareth Reg. Hgh School v. NL.RB. (2d Ar. 1977) 549
F.2d 873 [94 LRRVI 2897] (where an I ndependent | ocal community group took over
the managenent of one high school that had been part of a nine high school
bargaining unit and was found to be a successor).

I n Fabsteel Gonpany of Louisiana (1977) 231 N.RB 372, enf'd (5th dr.
1979) 587 F.2d 689, 100 LRRM 2349, a certified unit consisted of an enployer's
seven geographi cal |y separated pl ants. Thereafter, the enpl oyer sol d one of
its plants. The Board found successor shi p:

. Normal |y slight increases or decreases of enpl oyees in a

bargai ning unit are presuned not to affect the najority status of the
representative. |t woul d appear that the presunption of najority
accorded a representative as to an overall unit of plants woul d be a
prh esunption of equal distribution throughout the whol e unit and that
the
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presunption woul d apply equally as to the individual plants invol ved.
. . . (231 NLRB at 378).

Adin NL.RB v. Mddl eboro Fire Apparatus, Inc. (1st Qr. 1978)
590 F.2d 4 [100 LRRM 2182], also cited in R vcom Corporati on and R ver bend
Farns, supra, the purchaser's work force was reduced from 100 workers to 10.
Yet, successorship was found as the Gourt held that reductions in the size of
the bargaining unit was not determnative and did not render the unit
I nappropri ate where there was no reason to believe that such a reduction woul d
significantly affect enployee's attitudes. See al so, Boston- Needham
Industrial deaning Go., (1975) 216 NLRB No. 12, [88 LRRM 1249], enf'd (1st
dr. 1975) 526 F.2d 74, [90 LRRM 3058] (successorship found where a buyer, not
a part of a multi-enployer association, bought a nai ntenance service enpl oyi ng
on Y around 32 enpl oyees that had been part of the association which had
col [ ectively covered over 3,000 enpl oyees, the Qourt hol ding that slight
changes whi ch did have the effect of dimnishing the unit's size and the scope
of its duties would not significantly affect enpl oyee attitudes); and Quaker
Tool & De, Inc. (1967) 162 NLRB No. 124, [64 LRRM 1202] enf' d(6th
dr.1968)403 F.2d 1021 (successorship found where purchaser bought 1 of 2
pl ants of predecessor but continued the same basic operation and was aware of
the forner certification).

As pointed out above, under the ALRB the critical inquiry is always
the nature of the change in the successor's business. |f, the changes have
been substantial to the extent where enpl oyees' attitudes and expectati ons nay
have been affected, than, in bal anci nP the interests, it would only be
appropriate to relieve the new agricul tural enpl oyer of a_n%/ duty to bargain
wth the previously certified union. O the other hand, if the purchaser of
agricul tural prop.ertK_, albeit a smaller portion than what was farned before,
runs the sane basi c kind of operation, grows the same main crop, processes it
in the same way, uses the sane equi pnent, hires the same supervisors, and
enpl oys the sane ki nds of workers, who possess the sane skills, fromthe sane
g_elolgrgph}c Igbor pool as before, the certification wll pass and successorshi p
W e found.

~ Here, SPRwas seeking a vineyard to buy and found a | arge one
consi sting of 3,300-3,800 acres on RF s MFarland ranch where grapes was the
| argest crop grown and harvested and where grapes had al ready been pl anted on
alnost all the acreage. SPRpurchased this land with the intent of continuing
to grow and harvest grapes, which it did. To this day the precentage of that
| and RF had previously devoted to w ne grapes (apﬁr oximatel y 95% has renai ned
the sane under SPR  Though sone of those grapes have changed fromred to
white, this has had no significant effect upon the farmoperation, the
harvesting, purning, irrigation, and pest control renaining basically the
sane. This farmwas a grape operation before the transfer of title; it is
still a grape operation,

_ | conclude that the reduction in the size of the bargaining unit here
did not render the unit inappropriate as the totality of
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ci rcunstances supports the viewthat the change in ownership fromRF
to SPRdid not affect the essential nature of the business. Rvcom
Gorporation and R verbend Farns, Inc., supra.

Though Respondent denies it/ the essence of its argunent woul d
ultinately limt successorship to only those cases where all the property
subject to the certification was sold to the new purchaser; anything | ess (or
nore) than this would constitute an invalid inposition of an i nappropriate
unit. The application of this rather limted view of successorshi p woul d nean
that the enpl oyees' free choice of bargaining representative could easily be
def eat ed anytime by the sinple expedient of allow ng the predecessor to sell
to the woul d-be successor |and constituting a portion | ess than that property
upon which the original certification rested. This woul d happen regul arI% in
an agricul tural setti nﬂ as it is well recognized that "changes occur wt
unusual frequency in the ownership of property interests in land and crops."”
Hghland Farns and San demente Ltd. (1979) 5 ALRB No. 54, at p. 12.

In truth, what actual |y underlies Respondent's basic approach to
whet her RF s certification should apply to it is its feeling (or hope),
expressed throughout its post-hearing Brief, that the najority of its
enpl oyees nay not have wanted the UFWto represent themand that only a new
el ect1 on woul d have resol ved the issue. Wiy el se woul d Respondent have
bothered to poll its own workers regarding their union sentinents, infra? But
this type of argument was specifically repudiated by the Galifornia Suprene
Gourt 1h San Qenente v. AL . RB (1981) 29 Gal .3d 847, 176 Cal . Rotr. 768.
Though not addressing the dimnution of a certified unit question, the Qourt,
interns of policy, nade its view clear:

Ve thus reject as totally wthout nerit the suggesti on of one am cus
that Labor Code section 1156 should be interpreted to precl ude the

i nposi tion of successorship liability upon a new enpl oyer under any
circunstances. Amcus cl ains that because section 1156 permts the

sel ection of an exclusive bargai ning representative only through a
secret ballot election, the section should be interpreted to permt the
i nposi tion of a bargai ning obligation upon a new enpl oyer only after an
el ection has been hel d anong t he new enpl oyer' s enpl oyees. Amcus
points to absol utely nothing in the legislative history of the ALRA
however, which suggests that section 1156 was i ntended to abrogate the
obligations of a successor enployer wth regard to a union that has
been selected in a secret ballot election anong its precedessor's

enpl oyees, and, in our view amcus's proposed Interpretation woul d go
far to conpletely undermne the integrity of such election results by
permtting an enpl oyer to subvert a union's victory by a sinple change
In corporate ownership. If the drafters of the ALRA had in real |t%
intended to elimnate the concept of successorship liability that has
been firnmy recogni zed by federal |abor precedents for nore than four
decades, we are confident that they woul d have included a
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provision in the act specifically so providing. (Id, ft. 12. See also
R vcom Gorporation and R verbend Farns, Inc., supra, ft. 9 at p. 21,
and John Hnore Farns, et al. (1982) 8 ALRB No. 20.)

| have consi dered Respondent's ot her argunents, and they are not
persuasi ve. Respondent argues that the AARB failed to join it as an
I ndi spensabl e party in the certification proceedi ngs foll ow ng the 1977
election and by the tinme of the hearing on RF s objections, the property had
been sold to Respondent. Therefore, Respondent argues, it cannot be bound by
the results of the certification. (Resp's Brief, p. 56.)

Asimlar claimwas rejected in Dynamc Machine . v. NL.RB (7th
dr. 1977) 94 LRRM 3217, 3224 where the Court pointed out that the successor
was aware at the tine it purchased the property that the union mght be
certified. Mreover, that possibility coul d have been reflected in the price
paid for the business. 1d; Glden Sate Bottling . v. NL.RB (1973) 414
US 168, 185, [84 LRRVI 2839].

Carol an Peck testified she knew about the ALRB conducted el ections at
both the Ddorgio and MFarl and ranches prior to the close of escrow at
Ddorgio, latein 1977. Peck sawfit to instruct her attorneys to intervene
inthe DQorgio election proceedi ng, Case Nb". 75-RG118-F. Certainly, she
had every opportunity to file a simlar legal action in the MFarland natter,
Case No. 77-RG 2-F, as the certification did not issue until June 27, 1978,
approxi natel y seven nonths after her first notice of the el ection. No
credi bl e reason has been advanced why Respondent chose not to becone i nvol ved
inthat litigation, and it cannot be heard to conplain nowthat it was
deprived of due process.
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MI. THE SUCCESSCRSH P | SSLE -—ANALYS S AND
QONCLLS ONS G- LAW

o The federal cases have established a nunber of factors to serve as
indi cators of a successorship relationship including, inter alia, the
continuity of work force, the continuity of business operations, the
simlarity of supervisory personnel, the simlarity of product or service, the
simlarity in nethods of production, sales, and inventorying, and the use of
the sane plant. NL. RB v. Security-Qlunbian Banknote Go. (3rd Ar. 1976)
541 F. 2d 135, 93 LRRM2049. But, as that Gourt poi nted out:

These factors shoul d be seen fromthe perspective of the enpl oyee
(citations omtted). This 'enployee viewpoint' derives fromthe
concept that the only reason to limt a successor enployer's ability to
reorgani ze his labor relations is to offer the enpl oyees sone
protection froma sudden change in the enpl oynent rel ationship
(citations omtted). Thus, the inquiry nust ascertai n whet her the
changes in the nature of the enployment relationship are sufficiently
substantial to vitiate the enpl oyee's origi nal choice of bargai ni ng
representative (citations omtted) 541 F. 2d at 139, 93 LRRMat 2051-52.

_ That is to say that the right of enpl oyers to a free hand in the
buyi ng and restructuring of a business enterprise nust be bal anced wth sone
protection to the enpl oyees who stand to | ose fromany such sudden changes.
San Qenente v. AL.RB., supra, (1981) 29 Gal.3d 847, 176 Gal . Rotr. 768; John
Wley & Sons v. Livingston (1964) 376 US 543, 549. As stated by Judge
Leventhal in his frequently cited concurring opinion in International
Associ ation of Machinists, Dst. Lodge 94 v. NLRB (DC dr. 1969) 414
F.2d 1135, 1139, 71 LRRM 2151, 2153, cert. denied (1969) 90 S Q. 174, cited
in RvcomQrporation and R verbend Farns Inc., supra, (1979) 5 ALRB No. 55:

The purchaser of a business does not take title unencunbered by the
| abor relations obligations of his predecessor. He is well advised
to anal yze |l abor title as nuch as real title. Rooted in our
conpetitive enterprise systemis a strong policy in favor of free
transfer of assets and flexibility of new nanagenent attuned to
economc efficiency. This is not, however, an absolute value. It
nust be bal anced agai nst the policies of protection for |abor and
stability of |abor relations that are enbodied in the federal |abor
statutes. Unhder the Iool icies of these | aws the new owner does not
start wth a conpletely blank slate - - -. (Footnote omtted.)

_ In the present case, the largest factor arguing agai nst successorship
is the fact that, excluding SPRs control during the escrow period, there does
not appear to be any tine after title passed i n which the Fercentage of work
force continuity reached 50% Thus, it is necessary to anal yze the

successor shi p question here by
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focussing on the degree of in]Dortanpe currently attached to the continuity
factor wthin the agricultural setting by the courts and ALRB. Any such

anal ysis nust, of course, begin wth the Galifornia Supreme Gourt's deci sion
in San Aenmente Ranch, Ltd, v. AL RB., supra. In that case, the purchaser
of the property was aware that the UPWhad won a representati on el ecti on hel d
anmong t he predecessor's enpl oyees and was cogni zant of the union' s
relationship to the ranch. The Gourt found that in purchasing the ranch, San
A enente planned to carry on substantially the sane farmng operations as had
the predecessor; i.e. using the same equi pnent to grow and harvest the same
crops in basically the sane nanner at the sane tine and pl aces usi ng _
bargai ning unit enpl oyees to performthe sane tasks. San denente al so hired
several of the predecessor's supervisors, includi nP a principal one. In
addition, it began its new operation by hiring enpl oyees who had previously
worked for the predecessor, and its work force continued to be nade up
primarily of those enployees for alnost the entire initial four nonths of its
nornal farmng operation.

_ Cauti oni ng agai nst the undue reliance upon work force continuity as
the single nost inportant factor in successorship, as federal |abor |aw
decision often did, the Gourt said:

- - - we believe that the ALRB was additionally justified in
concluding that, in light of the unique characteristics of
Galifornia's agricultural setting, considerations in addition to
wor kforce continuity shoul d generally play an inportant role in
defini ng successorship liability under the ALRA

Because a substantial turnover in an enployer's workforce is a typical
feature of Galifornia agriculture, the ALRB sensi bly reasoned that a
change in the conposition of a successor enﬁl oyer' s wor kf orce does not
necessarily have the sane significance in this context as such a change
may have in the industrial setting of the NRA As a consequence, we
think the Board properly concluded that in general its eval uation of
potential successorship liability shoul d ?o beyond t he question of

wor kforce continuity and include other relevant factors as well.

In the instant case, the Board noted that despite the change in the
ranch's ownership, 'the agricultural operation itself renal ned al nost
identical.” San Qenente farned the sane | and, used the same

equi pnent and processed the crops in essentially the sane nanner as
Hghland had. In addition, the change in ownership brought no
alterationin either the nature or size of the bargaining unit. (See
NL RB v. Burns Security Service, supra, 406 US at p. 280.)
Fnally, the enployees in the bargaining unit perforned the sane tasks
for San Qenente that they had previously perforned for H ghl and.
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Subsequent ALRB cases have di mni shed the continuity of work force
factor in agriculture by enphasizing that it was but one of several factors to
be anal yzed. In John V. Borchard, et al. (1982) 8 ALRB No. 52, a case sinmlar
In sone respects to the present natter, a sole proprietorship, owed and
nmanaged by John Borchard and John V. Borchard Farns, was farming cotton,
alfalfa, beets, lettuce, mlo, rye grass and sudan grass on 6,000 acres in the
Inperial Valley. Experiencing financial difficulties, it filed for bankruptcy
under Chapter 11, was reorgani zed, and |ater bargained to a contract wth the

Thereafter, a new corporation was forned, Al Anmerican Ranches, which
bought the property,32 / but not all of it; John Borchard retained 1,000 acres
and contracted with AT Anerican to rai se crops on a custombasi s.

Al Arerican kept sone of the sane crops Borchard had had but nade a
nunber of acreage changes. For exanple, Al Arerican decreased cotton by
2,684 acres, alfalfa by 283 acres, increased |ettuce by 425 acres, beets by
183 acres, and rye grass by 331 acres. A the sane tine, Al Arerican grew
crops Borchard had not; e.g. 150 acres of onions, 120 acres of carrots, 50
acres of cucunbers, 47 acres of carrots, and 22 acres of cantal oupes.

Al Anerican retained 5 of 7 Borchard supervisors. It also utilized
all the agircultural equi prent used by Borchard, but Al Anrerican purchased 5
addi ti onal nachi nes.

~As of February 8, 1979,33/ 29 of the 51 Al Anerican enpl oyees
had przgw lguzlgy worked for Borchard and as of July 10, 1978, 34/ the figures
wer e 0 .

Al Anerican refused to recogni ze the UFWand clai ned that at the
tine the UFWnade its demand to bargain, less than a majority of its enpl oyees
had been working for Borchard so that therefore, it coul d not be considered a
successor enpl oyer.

~ The Board found that the agricultural operation itself had rena ned
alnost identical and that there was no significant

_ 32. The forner owner continued to pay the enpl oyees for a 2 Y%2week
period but was rei nbursed by the successor.

33. This was the date Al Anerican, follow ng its purchase,
had reached its "full conpl enent” of workers.

34. This was the date the UPWfirst requested bargai ni ng.
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alteration in the conposition of the bargaining unit.35 See also Babbitt
Engineering, et al. (1982) 8 ALRB Nb. 10 (where work force continuity was said
to be but one factor anong nany circunstances in the transfer of ownership).

However, the facts concerning the continuity of the work force in the
present natter aﬁpear to be different fromthe other cases heretofore cited
for the reason that there is no evidence that at any tine duri n(rq the
January/ February, 1978 pruning season the najority of SPR s enpl oyees had
previ ousl y been enpl oyed by the predecessor enployer, R-. Thus, the ultinate
question here is whether this lack of work force continuity36/ 1s of such
significant inport as to render inappropriate, despite any other factors
showng asimlarlity inthe nature of the business, a conclusion that SPRis
the | awful successor to R

The work force continuity question being, in the
agricultural setting, but one of several factors for ne to consider, |
conclude that its absence here is not sufficient to persuade ne that SPRis
not ot herw se a successor. \WWne grapes were the nain crop grown in RF s
MFarland/ Porterville division at the tine of the February, 1977 el ection, and
grape workers were the | argesst voting bl ock. Though other workers in ot her
crops were enpl oYed, W ne agr apes, as the testinony of Newhouse nade cl ear,
were significantly nore | abor intensive both during the grow ng/ pruni ng season
(January-February) and the harvest (fall) than were al nonds (R- s second
| argest crop) or any of the other tree crops R- grew at MFarland. Al these
other crops just plainly required fewer workers per acre than did w ne grapes.

'35 . It isworthy of note that the Board anal yzed the question of
the continuity of operations by |ooking to two separate dates, the date the
“full conplenent” was reached after the sale but before the union was given
noti ce of the changeover and the date the UFWrequest for bargai ni ng occurred.
In the present case, these two dates were nuch further apart than in Borchard.
Here SPRreached its full conpl enent shortly after the sal e and during the
vi neyard pruni nﬁ season in January/ February, 1978. But the UFWs request to
?8586“ n, made shortly after it discovered the sale, did not cone until My of

36. O course, it is of sone relevance that a najority of the
st eady enpl oyees and supervi sors hired by Peck during the start-up period
bef ore escrow cl osed had worked for RF and were retained. It seens to ne fair
to conclude that for all practical purposes, effective the end of Novenber,
1977, SPR had becone the new enpl oyer ow ng to the financial arrangenent
between SPR and RF that saw the forner reinbursing the latter for all costs of
continuing the operation during the escrow peri od.
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_ Just as there was pruning in the 1976-1977 w nter season around the
tine of the election, so too did pruning take place again during the 1977-1978
season, actual |y begi nning during the escrow period.3// To do the iniital
pruning, as well as several other prelimnary jobs associated wth preparing
the vineyard, Peck enpl oyed nmany workers that had previously worked for RF.

In fact, the majority of those hired by her during this early period had been
so enpl oyed, and Peck retained themafter the close of escrow Thus, fromthe
standpoi nt of the enpl oyees' perspective, there was no hiatus 3 8/ and not
much of a change between the tine RF sold its property to SPR the escrow
period transpired, and SPR becane the new owner. SPR hired sone of the sane
workers RF had provided during escrow both steadies and pruners. Its
supervisors, including the Garcias, Bnie and Robert, Arnendaris, Vasquez,
Chavez, and Lopez, still enployed as of the tine of the hearing, had all
fornerly worked for RF.  And, of course, SPRran the same basic operation.
The degree of continuity between enpl oyers in business operations is _
significant because it serves as an indicator of the correspondi ng change in
the expectations and needs of this enpl oyees and their views wth respect to
continued union representation. Saks & Conpany v. NL.RB. (2nd dr. 1980) 634
F.2d 631, 105 LRRM 3274, citing Zims Foodliner, Inc. v. NL. RB., supra.

As regards the large nunbers of pruners hired by Peck after she
assuned fornal ownership and after the pruning really started up in earnest,
those workers cane fromthe sane geographic area as R- s enpl oyees had in the
past. It appears that any personnel changes in

_ 37. Insofar as any conflict of testinony exists between Respondent's
wtnesses on this point, | credit Peck and especial |y Newhouse that pruning
(as wel|l as various other jobs assocated wth the vineyard) took place on the
Véisco property during this escrow period. Newhouse exhi bited throughout his
testinony a famliarity wth the land in question, both under RF and SPR and
a thorough know edge of farmng techniques and practices. In addition, his
testi nony was characterized by honesty and neutrality. | credit Peck because
her testinony here was | ogical and consistent wth her objective of buying a
vineyard and getting it in shape as soon as possible in the hopes of produci ng
a successful crop. | also credit Enrique Davila that he pruned on property
before the cl ose of escrow that belonged to RF and on the same property after
the transfer of title despite Respondent’'s argunent that Davila confused SPR s
property wth adjacent property belonging to RF. Davila testified in a clear
ﬁnd consi stent nanner on this point, and there is no reason to discredit him

ere.

38. | find no hiatus here. But even where the NLRB has found one to
exist, it nust be for a substantial period between the termnation of the
enpl oyer' s operations and the commencenent of the new business, and this
factor is usually but one of many factors pointing to a significant
transfornation between the nature of the old and new businesses. NL RB. v.
Band- Age, Inc., supra.
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the actual individual nakeup of the work force were not due to any alteration
in managerial direction of the new busi ness fromthat of the predecessor but
rather were occasi oned by a gradual enpl oyee turnover, certainly not an
unconmon event in agriculture.

~ Mreover, | cannot give nmuch weight to Respondent's ar gunent
concerning its commencenent of enpl oyee benefits after it took over the
managenent of the Vdsco property. It is difficult to conclude that _
Respondent’s institution of its ow nedical, pension, vacation, and holiday
coverage was a naj or change since there was no evidence either that R- had any
benefit programor if it did, that SPRs was an i nprovenent over it. But
equal |y 1nportant, the SPR benefit package, at |east for the first 1%vyears,
was limted to a snall percentage of the work force -- the steadies — and did
not include the vast ngority of workers —the pruners, grape harvesters, and
| abor contractors' enployees. |In addition, it 1s not clear if the entire work
force was ever nade aware of the benefit prograns' existence or if they were,
what percent age of thembecane eligible and were enrol | ed.

_ Thus, | conclude fromthis evidence that the nature of the farmng
busi ness RF sold to SPRdid not substantially change follow ng the sale. SPR
continued to operate the property as a vineyard, continued the same pruning
and harvesting techni ques, continued to hire its work force fromthe sane
geogr aphi c area, continued to utilize |abor contractors, continued to require
the same work skills fromits bargai ning unit enpl oyees, 39/ continued to use
the sane tool s and machi nery for the sane purposes, and continued to use the
sanme buildings that cane wth the land. Fromthe standpoint of the totality
of circunstances involving the transfer of ownership, of which work force
continuity is but one factor, this transfer did not affect the essenti al
nature of the enterprise. Babbitt Engineering, et al., supra;, R vcom
Gorporation and R verbend Farns, Inc., supra. SPRwas the |awful successor to
RF and was obligated to recogni ze and bargain wth the UFWas the
representative of its enpl oyees.

(he final point needs to be nmade. |n nost successorship cases, the
al l eged successor clains it is under no duty to bargain wth the union of its
predecessor, so inforns the union and refuses to bargain wth it. The Board
nust then determne if a legal obligation to bargain ever existed and if it
did, at what point after the takeover did it arise.

In this case, however, Respondent never told the UFWit did not
recogni ze it as the representative of its enpl oyees at its Vésco ranch, did
not refuse to bargain wth it, and in fact, even represents at the hearing
that though it still believes it was never

39, Mnor changes in the work of enpl oyees is not
sufficient to prevent a finding of successorship. Saks & Conpany v. NL.RB,
supra; Mddl eboro v. Fre Apparatus, Inc., supra.
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under any duty to bargain, at all tinmes when it was bargaining, it did so wth
the intent of reaching an agreenent. There is a fundanental Irreconcilability
in Respondent's position, of course, and this condition is highlighted in the
contrasting testinony of Respondent's two main negotiators, Peck and Nobl at .
Wil e Peck testified that throughout negotiations and up to the tine of the
hearing she had the intent of neeting wth the UFWand reachi ng an agr eenent
as soon as possi bl e, her col | eague, Noblat, was testifying that to this day,
he believed SPRwas not a successor to RF and that he strongly felt there was
absolutely no duty to bargain wth the UFWover a contract.

Yet, Noblat also testified, as did Peck, that as early as Cctober 14,
1980, he agreed to the UPWs recognition article (GC Ex 20) accepting the UFW
as the representative of all Respondent's agricultural enpl oyees at the Wsco
ranch. (See also, Resp's Brief, p. 142.) Noblat further admtted that he
wote on his negotiations notes, "as per map" (GC Ex 4), neaning that
recogni tion would extend to the area set forth on a nmap he had given to
ac:hroeder (GC Ex 35), which was precisely the property purchased by SPR from

o I'n addi tion, Schroeder testified that in Septenber/Cctober, 1980 he
distributed to workers on Conpany property at the Vésco ranch a leaflet (GC
Ex 33) which indicated that SPR woul d soon be negoti ati ng wth the (FWover a
contract and asked themto offer the Union suggestl ons about what kind of
V\fages and fringe benefits should be negotiated. The |eaflet stated, inter
ata

As you renenber, two years ago, when the ranch was owned by Roberts
Farns, the workers voted in an el ection to be represented by the UFW
The Sate has certified the el ection and the new conpany, Sumer Peck
Ranch, is nowready to negotiate wth the union for a contract.

_ Before passing out these |eaflets, Schroeder testified that he
recei ved Peck's permssion to do so; and whil e passing themout, he testified
he was observed by foreman EEnie Garcia. Schroeder testified that at no tine
fjl df ?nyone from Respondent ' s di savow or repudi ate any statenents nade in the

eaf | et.

S mlarly, Shroeder distributed on Conpany property a flyer
advertising a comng Uhion neeting on (ctober 16 1980 regardi ng the .
negotiations (GC Ex 34). He testified he was observed by forenen. Again,
at no ti lma was anyt hing contai ned i n the announcenent di savowed by Conpany
per sonnel .

~ FHnally, Shroeder also testified that a group of SPR workers had
conpl ai ned that their paychecks were short and they were being cheated. As a
representative of the Uhion, Schroeder (and Haddock at one of the neetings)
met wth Peck and Nobl at on three occasi ons between QGctober 15- Novenber 15,
1980 to discuss the problem Schroeder testified that the natter was resol ved
and future occurrences were avoi ded, as the Gonpany changed certain
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payrol | practices. 40/

. Wy then woul d a nanagenent negotiating teamagree to recogni ze the
Lhion, allowit to distribute leaflets, and use it to resol ve grievances, yet
claamthat in fact, it was under no obligation to bargain wth it during this
time period. | believe Respondent used the Lhion when it suited it; rejected
it when it was no longer beneficial to do so. In effect, Respondent's
conduct, consciously Intended or not, enabled it to buy itself sone |abor
peace 41/ by representing to its enpl oyees, or allow ng such representations
to be made, that it recogni zed the UFW and that it was actively seeking a
contract while inreality, it was engagi ng i n surface bargai ning, infra.42/
It now seeks to justify its conduct on the grounds that it had no duty to
bargain wth the union anyway because it was not a successor. 43/

~40. None of Respondent's w tnesses deni ed Schroeder's testinony
regarding either his grievance handling or the distribution of |eaflets.

_ 41. For exanple, though nowclaimng that the pol | of enpl oyee
sentinents at the Vasco ranch showed a | ack of union suﬁport, it woul d seem
that at the tine the poll itself was another means by which the Gonpany | ed
its enpl oyees to believe that it was recogni zing the UAWas their
representati ve. What ot her concl usi on coul d the enpl oyees have reached gi ven
the fact that a poll was conducted and that afterwards, the Conpany negoti at ed
wth the UAW agreed to recognize it, and did not claimthat the poll proved
the Gonpany was not the | aw ul successor because of any |ack of union support
anong its enpl oyees?

_ 42. It is clear fromthe testinony of Maddock, Schroeder, and
Burci aga that neither Peck nor Noblat ever stated during negotiations that
they believed there was no duty to either recognize or bargain wth the Union.
It I's established, of course, that if Respondent's failure to raise the
successor shi p i ssue once during the 1* years of bargai ning was notivated by a
desire to del ay bargai ning and di ssi pate uni on support, then it was not
bargaining in good faith. Holtville Farns, Inc. (1981) 7 ALRB No. 15; Robert
H Hckam(1978) 4 ALRB No. 73. (See section on the bad faith bargai ni ng
allegation, infra.

43. As pointed out by the Gourt in NL. RB v. Band-Age, Inc.,
supra, 92 LRRMat 2004, "- - - if it can be said that the enpl oyer is reaping
the advantages of continuity, the enT)I oyees' interest in sone stability of
representation during a period of volatility takes on added significance."
Accord, NL.RB v. Mddl eboro Fire Apparatus, Inc., supra (1st dr. 1978) 590
F.2d 4, 100 LRRV 2184.
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Qearly froma policy standpoi nt, this kind of conduct is undesirable
and not consistent wth the purposes of the Act. It would seemappropriate to
say that once a | abor organi zat1 on makes a denmand for bargai ni ng upon an
al | eged successor and the woul d-be successor, rather than contesting the claim
by refusing to bargain, instead takes certain acti ons which connote its
acceptance of the union's claimthat it is indeed the bargai ning
representative of the said successor's enpl oyees, such conduct nust, in the
totality, be given sone evidentiary weight. In Knapp-Sherrill Go. (1982) 263
NLRB No. 60, 111 LRRM 1068, an enpl oyer was estopped fromclaimng that the
uni on was not the excl usi ve bargai ni ng representative when the enpl oyer had
dealt wth the union for two years, and the union had relied to its detri nent
upon the enpl oyer's recognition. The Board said:

- - - inchallenging the nerger procedures at the expiration of the
col | ecti ve-bargal ni ng agreenent, two years after extending recognition
and, as indicated above, after in all respects dealing wth Local 171
as the representative of its enpl oyees, the Enpl oyer disrupted the
bargaining relationship at a tine when Local 171's rol e as bargai ni ng
representative is nost vital to the enpl oyees: at the commencenent of
negoti ations for a new coll ective-bargai ning agreenent. Therefore, as
the BEnwpl oyer had but to question initially the nerger procedures rather
than recogni ze Local 171, and as the Enpl oyer conducted busi ness wth
Local 171 in a manner fully consistent wth its recognition for two
years thereafter, we find the Ewpl oyer may not now chal | enge the
%gge)dures enpl oyed in the nerger. (Footnote omtted) (111 LRRMat

In short, if one said to be a successor recogni zes itself as a
successor, agrees contractually that it is, and relates to its enpl oyees and
the union as a successor, then it may very well be a successor. 44/ 1 so find
and w Il recommend this conclusion to the Board.

44,  Respondent cites H ghl and Ranch and San A enente Ranch Ltd.
(1979) 5 AARB No. 54, p. 14, ft. 14, for the proposition that a letter sent to
the UFWby San denente stating its intentions to bargain was not rel evant as
an admssion of successorship. But Respondent fails to nention that this
attnept to bargain did not occur until after the close of the unfair |abor
practice hearing and after the issuance of the ALJ's Decision. Furthernore,
the letter offering to bargain al so specifically stated that San d enente was
reserving all of its defenses to the unfair |abor practice charges.
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MI1l. THE BAD FA TH BARGAI N NG ALLEGATI ON
A F ndings of Fact

1. The Bargaining Hstory

a. The Uhion's Frst Notice of the Sale and Its Request
to Bargalin

UFWofficial, Ben Maddock, testified that around the third week in
Aporil, 1979, while engaged in the negotiations for a R/ UFWcontract, he
| earned from RF personnel that SPR had bought a portion of RFs property in
Ker n Coanty. This, of course, was nore than a year after the transaction had
occur r ed.

Approxinately a nonth later, My 22, 1979, Maddock wote his first
letter to Carol an Peck, Respondent's owner, stating:

It is our understandi ng that you have bought property in Kern Gounty,
Galifornia that was fornerly part of the MFarland D vision of Roberts
Farns and al so property that was fornerly beert-D_?! orgio. (sic) The
Lhi ted Farnworkers of Anerican, AFL-AQ is a certified bargaining
representative for all_the agricultural enpl oyees of Roberts Farns in
the MFarland and Porterville divisions (Certification No. 77-RG2-F).

V¢ are requesting a col |l ective bargaining neeting wth you, as a
successor enpl oyer under the Agricultural Labor Relations Act, to
negotiate terns and conditions of enploynment for all Summer Peck

enpl oyees in Kern Qounty, Galifornia, except for those enpl oyed i n what
was fornerly Roberts-D @ orgio. Hease advise our office of convenient
dates, tine, and place for such neeting. (GCEx 14.)

n June 22, 1979, lawyers for SPR responded, indicating that they had
not yet had an opportunity to neet wth their clients but that they woul d be
In contact wth Maddock after they had talked to them (GC Ex 15.)

But Maddock heard not hing from Respondent's attorneys for around four
mont hs so on Septenber 18, 1979, he wote themand asked to schedul e a neeting
for Septenber 27 or 28. (GC Ex 16.) The next day, Septenber 19, he filed
an unfair labor practice charge alleging a refusal to bargain. 45/

b. The Initial Meings - the Infornal Poll

A neeting was thereafter held in Fresno at the of fices of Baker,
Manock, and Jensen, counsel to Respondent. Maddock testified

45 . The record does not indicate the disposition of this charge by
the General Gounsel .

-30-



that Respondent's attorneys were nainly interested in tal king about the
DAQdorgio property because it was pointed out to himthat Peck wanted to sell
it but was concerned over the fact that the pending litigation 46/ mght hold
up a potential sale. A though not nuch attention was paid to the Wsco ranch
at this neeting, Maddock testified that Respondent's attorneys indicated they
wanted to schedul e another election there to see if the workers really wanted
to be represented by a union and al so wanted to conduct a pol | of the workers.
Maddock testified he told the attorneys that in his OPI ni on such procedures
were illegal but that if Respondent was having a problemw th the
succ_essorshllo question on both pr OEertl es, negotiations coul d proceed anyway,
pending final ALRB resol ution of the issue.

In fact, Respondent did conduct such a poll. Peck
testified she desired to obtain the views of her workers towards the URWso
she authorized the preparation of a questionnaire (GC Ex 2) and distributed
sane to all enpl oyees at the Wisco ranch and she believes also at the
O dorgio ranch around QGctober of 1979.

Thereafter, no further neetings between these parties occurred until
late in Septenber of 1980 when Peck cal | ed Maddock and i ndicated she woul d
I ke to neet to resol ve some of the problens that she was having at both the
O @ orgi o and Wasco ranches.

c. The 1980 Bargai ning over Recognition
at Both the Ddorgi o and Vsco Ranches

A neeting was hel d in Septenber of 1980 between Maddock, Peck, and
Mchel Noblat, Respondent's General Manager. This was the first neeting
bet ween these i ndividual's. Qe of the probl ens discussed was the straw vote
of uni on support Respondent's personnel had taken at both ranches. According
to Maddock, Peck told himthat the results of the vote indicated a | ack of
uni on support at D@ orgio but just the opposite at Wsco 47/ and that she
sought the Uhion's agreenent to wthdrawits interest on the Ddorgio
property. But Muddock testified that Peck did not require this as a

/
/
/

_ ~46. A thistine, the RO Qorgio certification question was still
being litigated.

47. However, later in the hearing, SPRs wtness, Ken Lazarus,
testified that based upon a final poll tally he nade in August of 1979, the
UFWhad lost its majority support. & course, the results of any such poll
are irrelevant in viewof the clear guidelines sat forth in N sh Noroi an Farns
(1982) 8 ALRB Nb. 25, infra.
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condi tion precedent to bargaining;, i.e. that Peck did not agree to bargain
over Wisco only if the UFWw thdrew from D d orgi 0. 48/ According to Haddock,
Peck told himthat she was anxious to sell Ddorgio and thought she had a
ready buyer but that said buyer was hesitant to nmake the purchase because of
the exi stence of a union on the property. Thus, she was wlling to enter
negoti ati ons over the Vdésco property, hoping the UFWwoul d gi ve her sone
relief on O dorgi o sonewhere down the l1ne. WNMaddock further testified that
he agreed to at |east explore wth UWattorneys the possibility of

W t hdraw ng what apparently was a weak claimto the DQ orgi o property.

In her testinony, Peck agreed that she contacted Maddock and asked to
neet because she had been trying to sell the DQorgio property 49/ and was
encount eri ng rel uctance from prospective buyers because of " what she descri bed
as union activi tK on the premses. According to Peck, she explained to Middock
the difficulty she was having in selli ng the DQorgio proEert ~and that
"perhaps we could settle the - - - if they would get off the thing at
Arvin, 50/ which was the nost conf usi nﬂ of the two, and if we could arrive at_
sone kind of a mutual settlenent on the Wasco Ranch." (TR 7, p. 53.) By this
she expl ai ned that she wanted the UFWto withdraw its claimthat it
represented the workers on the O Qorgi o property.

_ Nobl at al so expressed his opinion as to the reasons SPR decided to
negotiate with the UFW UWnli ke Maddock, he put the matter strictly in "quid
pro quo” terns: "Vell, the discussion was - - - we need to have the clear
title wthout any UFWthreat on the DQorgio property so we can deliver it to
a buyer. And in exchange for that, we would sit dowh with the UFWand - - -
to work out a viable contract on the MFarland Ranch.” (TR 10, p. 127.)

A week later there was another neeting at the UAWDel ano of fi ce at
whi ch Peck, Noblat, Maddock and R chard Chavez, head of the UFWs Negoti ati ons
Cepartnent, attended. WNMhddock testified that Peck again stated that she
wanted the UFWto give up its claimto represent the workers at O G orgio.
_Maddocﬁ testified that he woul d agai n have the UFWs Legal Departnent | ook
into the matter.

48 . Mddock testified it would have been foolish for him to
negotiate away his claimto Ddorgio for the Conpany's consent to bargain
over Vdsco — sonething he already had as the result of the certification of
that ranch in June of 1978 (GC Ex. |(f)).

_ 49 » Peck testified that as early as Septenber of 1979 (around the
tine of the Maddock/ Manock neeting in Fresno), she had nade a decision to sell
the DA orgio ranch and has since sold sone but not all of it. She testified
that so far there have been as many as 3 or 9 sales including a | ot of
equi prent .

50« "Avin' was a reference to the DG orgio property.
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~ However, Noblat recal led the UAWresponse a little differently and
testified that the UFWnade a coomtnent to "take care of the DQorgio
problem” (TR 10, p. 128.) A this point, Noblat testified that he felt SPR
had a "noral obligation” to negotiate a contract wth the UAWon the Wsco
property. (TR 10, p. 129.)

Peck testified that she also felt there had been an under st andi ng
reached that the Uhion would try to work out the DQorgio natter to her
satisfaction, but she also testified that there was no discussion that if
Ddorgio coul dn' t be wor ked out, the Conpany woul d not feel itself obligated
to bargain over the Wasco property. In fact, Peck testified that she told the
Lhion representatives that she was willing to neet and negotiate a contract
but nade it clear to themthat it would only be for the Vsco property.

Shortly thereafter, on January 8, 1981, through no action taken by
the UFWon the matter, the ALRB dismssed the Ddorgio Petition.

d. The 1980 Bargaining for a Gl ective Bargai ni ng Agreenent
at the Wsco Ranch

(1) Septenber 29, 1980 Meeting *

_ The next neeting occurred on Septenber 29, the third Septenber
nmeeting between these parties. Present were Peck, Noblat, Ken Harrison and
SPR attorney, Ken Manock. Representing the UPWwere Maddock, Chavez and Ken
Schroeder. Maddock testified that he I ntroduced Schroeder and then i nforned
those present that Schroeder woul d be neogtiating thereafter as UFW
representative wth full authority. Mddock al so testified that he was
Schroeder' s supervi sor.

Maddock testified that Manock presented a UFWcontract negotated wth
the Radovi ch Gonpany (G C Ex 18) and stated that although there were sone
concerns over hiring, seniority, and other articles, SPR could probably agree
to nost of it. According to Maddock, although Radovi ch was a tabl e gr ape
conpany, sone of its contractual provisions could be adaptable to the SPR
oper at i on.

Peck testified that she tol d Maddock that despite the fact that the
Gonpany was | osing noney in grapes, it could Iive wth the Radovi ch contract
and that the Uhion agreed to use Radovi ch as a basis for negotiations. Peck
further testified that Nobl at asked Schroeder for a wage proposal .

Schroeder corroborated the testinony regarding the presentation by
Gonpany representatives of the Radovich contract.

_ 51. The Conplaint herein alleges bad faith bargaining fromthe date
of this neeting forward.
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He added that Manock expressed no problemw th the recognition article but
stated that recognition would be [Imted to Wisco and not to the entire SPR
oper at i on.

(2) Cctober 7,-1980 Meeti ng

_ ~ The parties, 52/ using the Radovi ch contract as a basis for
di scussion, tal ked about various articl es.

Recogni tion

~ Referring to Article | of Radovich, the parties agreed that SPR was
recogni zing the U-Was bargai ning representative for the agricul tural
enpl oyees only at the Vdésco ranch.

Seniority

Schroeder provided Peck with a seniority proposal (GC Ex 19) which
suggested two seniority lists, one for piece rate workers and the other for
hourly, on the theory that it would not be fair for pruning workers to | ose
seniority if they didn't want to do the gondol a work and vi ce versa.

Schroeder testified that Noblat objected on the grounds that two |ists woul d
be too burdensone on the Conpany and woul d never work. Schroeder then
proposed that only one |ist be used but that notations be added to the side to
I ndi cat e whet her the worker was enpl oyed in the gondola or pruning. Nobl at
rejected this idea, as well. Schroeder also testified that Peck said she

t hought the proposal was too conplicated and that she couldn't live wthit.

Hring

Peck objected to this proposal, according to Schroeder, on the
grounds that crew forenen woul d have no ability to hire new enpl oyees and t hat
was one of the benefits given to foremen; Peck wanted the practice to
conti nue. Schroeder responded that what she considered a "benefit" actually
resulted in unfair hiring practices based upon favortism

D sci pl i ne and D schar ge

Schroeder testified that Peck did not think it necessary that a union
representative be notified prior to any discharge so that he coul d be present,
and she wanted her forenen to have the ability to fire anyone on the spot.

52. Hereafter, the parties consisted only of Peck, Noblat, and
Schroeder until the end of April, 1981 when David Burciaga replaced the latter
as UFWrepresentative, infra.
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Super vi sor s

~ Schroeder proposed restrictions on the type of bargai ning unit work
suloerv! sors could perform According to Schroeder, Peck, becane very upset,
told himthe Uhion was ruining the spirit of their relationship by taking all
the fun out, and that there was no way she woul d agree to this provision.

Housi ng

Schroeder testified that Peck said she was insulted that sonething
about housing had to appear in the contract in viewof the fact that her
famly had provi ded housing for farmnorkers for nany years.

h the other hand, there were several articles thought to be agreed
to along the lines of the Radovich contract; e.g. access, |ocation of conpany
operations, discrimnation, changed oBer ations, rest periods, union |abel,
| eave of absence, reporting and standby, and credit union wthhol di ng. 53/
Despite the agreenents, however, Schroeder testified the neeting ended on a
sour note when Peck accused himof trying to tell the Gonpany what to do,
restricting its freedom insisting that things be put inwiting, and killing
the spirit of their relationship.

(3) Cctober 9, 1980 Meeting _ _
_ ~The parties agreed to enpl oyee security, incone tax
w t hhol di ng, canp housing, famly housing, nodification, and
savi ngs.

Recogni tion

There was further discussion of the recognition clause. Schroeder
pr oposed gG C Ex 20) that SPR recogni ze the UFWas the sol e representati ves
of "all of the Gonpany's agricultural enpl oyees at the Wisco area ranch in the
bargaining unit set forthin the ARB s certification in case nunber 77-RG 2-
F." According to Schroeder, Peck agreed to this | anguage so long as it was
limted only to the Wésco ranch. 54/

Hring

Peck retai ned her basic disagreenent to the Uhion's hiring proposal
(GC Ex 21), as she wanted to fire peopl e on the spot

53. Schroeder testified that sone of the articles supposed y agreed
to on ctober 7 were said to be unacceptable, in part, on Gctober 9; e.g.
reporting and standby, | eave of absence, and changed operations. The latter
was finally agreed to on Qctober 14.

54. Neither Peck nor Noblat denier) this during their testinony.
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w thout having to bring in a Uhion representative.
Super vi sor s

Agai n Peck ogj ected that nenbers of her own famly could not do the bargai ni ng
unit work under the UFWproposal on supervisors, and Schroeder said he woul d
take a look at it and get back to her.

Lhi on Security

_ Here, Nobl at objected to being responsible for signing up workers on
Uhi (lzn forns but stated that the GConpany woul d make the forns available to the
wor ker s.

Gher Articles

The Uhion proposed a grievance and arbitration section (GC EX
22) and a health and safety clause. (GC Ex 23)

(4) Cctober 14, 1980 Meeting

Schroeder testified that he asked Peck if she had any proposal s,
and she responded she had not had a chance to prepare any.

Recogni tion
Schroeder testified that Noblat, referring to this clause of the
contract, said he wanted to insure that only the Wasco ranch was included and
suggested that a map of the current ranch be attached to the final |abor
agr eenent .

Lhi on Security

~ Schroeder testified that Noblat agai n obj ected to bei ng responsi bl e
for signing up workers on union provided forns. Peck raised the union's
initiation fee as a probl emshe had.

Hring

- Schroeder testified Peck said she needed nore tine to study this
article.

Seniority

o ~ Schroeder testified that Noblat continued to object to two
seniority lists because of the paper work invol ved and that Peck obj ected that
the Lhion was ruining their "spirit of cooperation' because it wanted
everything inwiting. According to Schroeder, he was not clear on exactly
what SPR's obj ections were to this provision as he had thought what he was
proposing was simlar to the systemal ready functioning there in which sone
workers did only pruning while others worked exclusively wth the gondol a.
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. Schroeder testified that during a phone conversation subsequent to
this neeting, Peck told himshe wanted a wage proposal 55/ and that he replied
he woul d provide one but that the grape piece rate woul d be inconpl ete until
he recei ved the previously requested Information on this subject from Gonpany
representatives. (See section on UFWs infornational requests, infra.)
Schroeder nail ed his one year economc proposal on Novenber 21, 1980 56/ (G C
Ex 23) and a revised one on Decenber 7, 1980 (G C Ex 29), 57/ which incl uded
rates to becone effective on May 11, 1981. 58/

Peck testified that she was "shocked" when she received the wage
offer. A though the general |abor figure was in the bal | park, the other
rates, particularly for the grape harvest, were not; and Peck testified she
could not live wth the offer:

- - - V¢ could no longer even talk to these guys because there -
there was nothing left for us to tal k about.

- - so |l called up Ben Maddock and said 'Ben, there is
absolutely no way for those - no use for us to tal k any further
because it's - we can't do this.'

| told himthat | didn't want to spend hour after hour with this
young rman goi ng over rules and regul ati ons and rul es and
regulations; that | felt that we were losing the spirit of
friendship that we had started out wth. (TR 7, pp. 89-90.)

_ 55. Peck testified she placed her request for a wage proposal a
little earlier and that she had nade the request because the negoti ating
sessions were al ready begi nni ng to take | onger than s_he_thought t hey shoul d,
and she wanted to get down to basics. Peck also testified that Schroeder
i ndi cated he wanted to deal wth the language itens first and would get to
wages | ater.

56. A typographi cal error on the cover sheet incorrectly states the
date of the transmttal letter as Novenber 11, 1980.

57. As |later events were to show, these were the only two wage
proposal s of fered by anyone during the 1%years of negotiating.

58. My 11, 1981, was used as an effective date for a wage increase
because that was the date of the Radovi ch reopener, and Schroeder testified he
V\a_nteg S;R_to raise its wages at the sane tine as other area grape conpani es
rai sed theirs.
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_ ~ Schroeder al so testified that he specifically asked Peck to | ook over
his seniority proposal and to express what ever problens she had in a
count er pr oposal .

O sci pline and D scharge

There was no change in the Conpany' s position. Schroeder testified
that Peck explained that to her, the Gonpany was |ike having a famly and
sonetimes, when there was a problemwth one of the children, the child had to
be disciplined i nmedi ately, el se the probl emnever woul d be taken care of.

Super vi sor s

The Whion nodified its proposal on supervisors to all ow nenbers of
the Peck famly to performwork (GC Ex 24); but Peck, according to
Schroeder, continued to obj ect because ot her non-bargai ni ng unit erTBI oyees
were still excluded, and she said it was her ranch, she wanted to be free to
run it her own way, and that the Uhion should just trust her that bargaini ng
unit work woul d not be taken away.

Mechani zat i on

Mechani zation was discussed for the first tine. Schroeder testified
that Peck's position was that she didn't want to be restricted in any way by
the contract but that her personal preference was to use fewer grape
harvesting nachi nes than RF had, thereby providing nore work for the
bar gai ni ng unit.

Successor shi p

Peck opposed the successorshi p provision on the grounds that so | ong
as the WFWperforned its part of the contract, there woul d be no need for such
a clause as any |ikely successor woul d be glad to purchase the property and
recogni ze the Uhion.

Gher Articles

The Uhi on nade proposal s on holidays (GC Ex 26) and vacations
(GC Ex 27).

Schroeder testified that bereavenent pay and jury duty were di scussed
and that Peck feared that workers woul d take advantage of the article' s | eave
provisions. As aresult, Peck nade it clear she did not want these cl auses in
the contract and woul d nake no count er proposal on them

_ At the end of the neeting Schroeder testified he told Peck and Nobl at
that if they had any disagreenments wth what he had proposed or what was
contai ned in the Radovi ch agreenent, they shoul d nake witten proposal s to
tPat ef 1;( 'eCEj . W tothis point, Respondent had yet to nake a witten proposal
of any ki nd.
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_ Maddock confirned that Peck had called himirate over what she
consi dered to be "outlandi sh" wage pr oloosal s, particularly for the harvest,
that Schroeder had presented at their |ast neeting. Maddock testified that
Peck told himshe found it "hard for her to deal wth a snot-nosed kid from
Gonnecticut"59/ (TR 3, p. 97), and that she did not want to neet anynore
because "the spirit that we were into- was no longer there." (TR 3, p. 88.)

In the neantine, Schroeder had been trying to reach Peck in order to
set up another neeting but was tol d she was unavail abl e. He then, on Decenber
15, 1980, wote her a letter requesting such a neeting and al so fornal |y asked
her to submt a counterproposal. (GC Ex 30.) There was no reply so on
gng?r 28, 1981, Schroeder again wote Peck naking the sane requests. (GC

O February 9, 1981, Schroeder finally heard fromRespondent. Nobl at
wote himthat "(f)or three ?/ears now we have | ost noney at MFarland and your
| at est econom c proposal woul d render our positions there disastrous. As
i ndi cated by Ms. Peck to M. Mddock on the tel ephone, your proposal has
z(agnlchl IEilt ig S)ur efforts and we do not see any need for further neetings."

~ Not to be deterred, Schroeder again contacted Peck, in April of
1981, in the hopes of arranging for another negotiating session. Despite
Nobl at* s correspondence, one such neeting was schedul ed for April 28, 1981.

e. The 1981 Bargai ni ng
(1) April 28, 1981 Meeting

Schroeder testified that neither Peck nor Noblat dwelled on the
Nobl at letter but instead, indicated a wllingness to keep negotiating.
Schroeder introduced David Burciaga and expl ai ned he woul d be taki ng over
negoti ati ons on behal f of the UFW

Peck agai n conpl ai ned that the UFWs wage of fers were outrageous and
that the Conpany coul d not afford to pay such rates. Schroeder testified he
expl ained to Peck that this was just Intended to be an openi ng proposal and
that he was still expecti ng to receive a counter to it fromRespondent.
According to Schroeder, Noblat stated that the Conpany woul d give the Lhion a
witten proposal 60/ of what it woul d pay and woul d not waste a lot of tine
negotiating over it. Burciaga testified he took this to nean SPR
representatives intended to nake an offer; and i f not accepted, they woul d no
| onger neet wth the Lhion. Schroeder testified that he

59. Peck denied nmaki ng this statenent.

60. Peck's testinony confirned that Noblat indeed indicated
the Gonpany woul d nake a witten proposal .
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told Noblat and Peck that the Lhion mght need sone infornation to back up any
claimthat it could only afford to pay certain wages. 61/

Two days followng this neeting, Burciaga, nowofficially in charge
of UPWnegotiations, wote Peck a letter which, inter alia, sumarized the
parties' collective bargaining history up to that point, requested a
count er proposal , and asked for another neeting date to negotiate (GC Ex 39).
In addition, Burciaga, referring to Peck's representations at the April 28
session that the business had | ost noney and coul d not pay the proposed Uhion
wage rates, al so requested that Peck nake her financial records available to
the Uhion for examnation.

No reply was recei ved to this letter, and on My 13 Burciaga sent
Peck a mailgram (G C Ex 40) remnding her that he had not heard fromher and
that no new negoju ating session had been arranged. He further stated:
"Please respond immediately or | wll assune your position remains the sane;
you do not want to neet."

O the sane day of the nmailgram Noblat responded: "Qur attorney,
M. Kendall L. Manock, is due to return fromvacation at the end of the nonth.
As soon as feasible we will neet wth himto reviewyour letter. Then we wl|
get intouch wthyou" (GC Ex 45.) Burciaga testified he never heard from
the Conpany agai n. Peck gave an explanation for this. O My 21, 1981, the
UFWTfiled an unfair |abor practice charge alleging bad faith bargaining (GC
Ex 1-A .62/ Wen that happened, Peck testified that her interest in nmaking a
contract proposal |essened considerably:

Q (by General Gounsel) Neither you nor Mchel Noblat submtted
the wage proposal that you tal ked about at that |ast
meet i ng63/ to the union, correct?

A | didnot, and | don't believe Mchel did because
shortly -- | think it was even shortly before M.
Manock got back fromhis trip, cane the charge.

Q Is that the reason you didn't submt a proposal ?

A Yeah. | thought the whole spirit of the thing was gone then; the
whol e concept was gone.” (TR 7, pp. 168-169.)

61. This renmark provoked a very hostile reaction fromPeck. Peck
testified that she becane "furious" at the request for tax records, and that
Nobl at was al so upset. She also testified that Burciaga had begun to
antagoni ze her earlier after she had failed to convince himof how ridicul ous
his wage of fer was.

62, It is this charge which forns the basis for the
allegation in the present Conpl ai nt.

63. General (ounsel was referring to the neeting of April 28, 1981.
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In fact, Peck admtted in her testinony that she never did nake a
wage proposal and never gave Schroeder any idea of what rates woul d be
acceptabl e to her.

f. The 1982 Bargai ni ng

Between April 28, 1981 and March 30, 1982 there was no cont act
between these parties. Then on March 30, one day after the prehearing
conference in this case and | ess than two weeks before the scheduled
commencenent of the hearing (April 12), Peck and Nobl at net once again wth
Maddock and Schroeder in a negotiating sessi on. 64/

(1) March 30, 1982 Meeti ng

Nobl at gave Schroeder a map of the Summer Peck property in VEsco
(GC Ex 36).

o Schroeder testified that Peck was still upset with the Lhion's
original wage proposal of Decenber, 1980 (GC Ex 29) and stated that it was
the reason negotiations had stopped; but she still gave no indication of what
rates woul d be acceptabl e to the Conpany and did not submt any witten
proposals. In fact, Muddock testified that there was no indication that
Respondent intended to submt any proposal of its own in the near future.

Schroeder al so testified that Peck was unprepared for the session as
she did not have all the Fr_oposed articles, her notes, and other naterials
wth her. (Peck had conplained that her car had been stol en which had
contai ned these itens.) Schroeder and Maddock gave her sone of their copies.
Schroeder testified Peck replied that she woul d 1 ook themover and get back to

hi m
There were no agreenents.
(2) Second Meeting of 1982

_ Maddock and Peck net shortly after their March 30 neeting. This
meeting only lasted 30 mnutes. Mddock testified that Peck indicated she
wanted to Eet the wages strai ghtened out and | eave the Ian?uage articles for
last. Peck still nade no wage proposal but requested one fromthe Uhion.

/
/
/

64. Respondent prefers to refer to the 1982 neetings as

"settl enent di scussions.”
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B. Analysis and Goncl usi ons of Law

The Agricultural Labor Relations Act defines bargaining in good faith
in section 1155.2(a), as fol |l ows:

For purposes of this part, to bargain collectively in good faith is the
per formance of the mutual obligation of the agricultural enpl oyer and
the representative of the agricultural enpl oyees to neet at reasonabl e
times and confer in good faith wth respect to wages, hours, and ot her
ternms and conditions of enpl oyment, or the negotiation of an agreenent,
or any questions arising thereunder, and the execution of a witten
contract incorporating any agreenent reached if requested by either
party, but such obligati on does not conpel either party to agree to a
proposal or require the nmaki ng of a concessi on.

_ This language is the sane as section 8(d) of the National Labor
Relations Act. It is, of course, proper to refer to decisions of the National
Labor Rel ations Board as a guide to deciding the present case.

~ It has been held that the statutory duty to "bargain collectively in
good faith" inposes the obligation to "neet - - -and confer in good faith"
wth a viewtowards the ultimate negotiation and execution of an agreenent.
To be sure, the Act "does not require either party to agree to a proposal or
require the nmaking of a concession." NL.RB v. National Shoes, Inc. (2nd
dr. 1953) 208 F.2d 688, 691. n the other hand, an enployer's failure to do
little nore than reject a union's denands is "indicative of a failure to
conply wth the statutory requirenent to bargain in good faith." NL RB v.
Century Genent Mg. Go., Inc. (2nd Ar. 1953) 208 F.2d 84, 86. Thus, it is
clear that "the enpl o%_er is obliged to nake sone reasonabl e effort in sone
direction to conpose his differences wth the union." NL RB v. Reed &
Prince Mg Go. (1st dr. 1953) 205 F.2d 131, 135, 32 LRRM 22257~cert. deni ed,
346 US 887, citedin Q P. Mirphy Produce Go., Inc. (1979) 5 ALRB No. 63,
rev. den. by Q. App., 1st Ost., Ov. 4, Novenber 10, 1980, hg. den.,
Decenber 10, 1980. In other words, what is required is:

. . . sonmething nore than the nere neeting of an enpl oyer with the
representatives of his enpl oyees;, the essential thing Is rather the
serious intent to adjust differences and to reach an accept abl e common
ground - - - -Qollective bargaining then, is not sinply an occasion
for purely fornmal neetings between nanagenent and | abor, while each
maintains an attitude of "take it or leave it'; it presupposes a
desire to reach ultinate agreenent, to enter into a collective

bargai ning contract - - - - (citations omtted). NL RB wv.

| nsurance Agents' International (1960) 361 U S 477, 4 L.E&. 2d 454,
462, 80 S . 419.
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And M. Justice Frankfurter, concurring in part in NL RB v. Truitt
Mg. G. (1956) 351 U S 149, 100 L.E. 1029, 1033, 38 LRRM 2042 st at ed:

These sections obligate" the parties to make an honest effort to cone
toterns, they are required to tr?/ to reach an agreenent in good faith.
"God faith' neans nore than nerely goi ng through the notions of

negoﬂ ating; it is inconsistent with a predeternmned resol ve not to
budge froman initial position. But it is not necesarily inconpatible
W th stubbornness or even wth what to an outsider nay seem

unr easonabl eness. A determnation of good faith or of want of good
faith nornally can rest only on an i nference based upon nore or | ess
persuasi ve nani festations of another's state of mnd. The previ ous
relations of the parties, antecedent events expl ai ni ng behavi or at the
bargai ning tabl e, and the course of negotiations constitute the raw
facts for reaching such a determnation.

o thortunate_lly, direct evidence of an intent to frustrate the
bargai ning process wll rarely be found. As a result, a party's intent can
only be discerned by reviewng the totality of its content. NL RB v. Reed
& Prince Mg. Q., supra; B. F. Danond Gonstruction Conpany (1967) 163 NLRB
161, 64 LRRVI 1333, enf'd (5th dr. 1969) 410 F. 2d 462, cert, denied, (1969)
396 US 835 0. P. Mirphy Produce (o., Inc., supra, As-HNe Farns (1980) 6
ALRB No. 9, rev. den. by Ct. App., 5~th Ost., Ctober 16, 1980, hg. den.,
Novenber 12, 1980.

- - - the question is whether it is to be inferred fromthe totality of
the enployer's conduct that it went through the notions of negotiation
as an el aborate pretense wth no sincere desire to reach an agreenent
if possible, or that it bargained in good faith but was unable to
arrive at an acceptable agreenent wth the union. NL RB v. Reed &
Prince Mg. ., supra, 32 LRRMat 2227.

G course, the totality of conduct may include specific acts awnay
fromthe bargai ning tabl e such as unilateral changes in wages or a refusal to
furni sh information necessary to the fulfillnent of the union's duty to
bargain. Such violations of the Act raise a presunption of bad faith
bargaining. Mntebello Rose (o., Inc. (1979) 5 ALRB No. 64, enf'd in rel evant
pDart inlggrlwgebello Rose . v. ALRB, 119 Gal.App. 3d 1 (. App., 5th

st., .

_ Respondent here net few if any, of the standard criteria for good
fai th bargai ni ng. 65/

_ 65. Respondent as nuch as admtted its |ack of good faith by
arguing, citing no authority, that it was excused fromthe nornal collective
bar gai ni ng good faith standards other negotations are

(Footnote continued- - - -)
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1. Respondent's WUhw |l lingness to Gfer
Gount er pr oposal s

o SPR nade no attenpt to reconcile the differences it had wth the UFW
This is not a question of its proposals falling unreasonably short of the
nar k; Respondent sinply nade no proposal s. 66/ It agreed to use the Radovich
contract as a basis for negotiations (bearing in mnd that it contai ned no
grape harvesting rates) and represented that there was a large part of
Radovich it could agree to. But when it got dow to actual bargaining, it
di scovered there was nuch about the contract it could not accept; yet, it nade
no alternative suggestions. Tine and tine agai n Schroeder and Burci aga
requested orally and in witing counterproposal s fromRespondent; e.g. at the
Qctober 14, 1980 neeting, on Decenber 15, 1980 (G C Ex 30), on January 28,
1981 (GC Ex. 31), and on April 30, 1981 (GC Ex 31). Gten, Peck and
Nobl at responded that they were not prepared to nmake an offer but woul d get
back to the hion. Finally, at the Aoril 28, 1981 neeting, Noblat nade a
definite coomtnent to sabmt a proposal ; none cane. Meanwhile, Respondent
was objecting to the wage proposal but at no tine gave any indication of
what woul d be acceptable. Peck testified that the Lhion's initial general
| abor rate was not unreasonable, but there is no evidence she ever
communi cated this to Uhion negotiators either. Respondent was |ikew se busy
objecting to the Lhion's proposal s on seniority,

(Footnote continued----)

bound by because it voluntarily entered into negotiations wth a uni on whose
maj ority support it doubted. Therefore, its argunent continues, because of
this "uni gue bargai ning rel ationship," the parties thereby established, "their
own ground rules for what constitutes bargarning in 'good faith. I (Resp.'s
Brief, p. 145.)

_ 66. Again, Respondent sinply believes that the nornal give and take
whi ch al ways characteri zes any bar8a| ning relationship in which the parties
intend to consunmat e an agreenent does not apply to it. Thus, Respondent
argues that the UFPWwage proposal was so far out of line (though Peck admtted
the general |abor rates were not) that it was not even required to nake a
count er proposal because to do so woul d be naki ng "neani ngl ess gestures. "
(Resp's Brief, pp. 159-160.) |In effect, Respondent's argunent neans that as
soon as hard bargai ni ng becane the rul e, displacing Peck's "era of cooperation
and friendship," Respondent was actual |y relieved of any further bargal ni ng.
Thi s approach was sugﬁest ed in Respondent's Brief: "... The original basis
for the negotiations has been one of working out the individual contract
probl ens over the bargai ning table; not an adversarial aEpr oach of submtting
excessi ve proposal s to the other party and hoping to work out a conpromse ---
-." (Resp's Brief, p. 160.)



hiring, discipline and di scharge, supervisors, nechanization, successorshi p
housi ng and uni on security, but agai n, never at any tine nade any proposal s of
its own. Qutright rejections wthout any real attenpt to explain or mnimze
the differences are inconsistent wth a bona fide desire to reach an
agreenent. As-HNe Farns, supra, citing Akron Novelty Mg. Co. (1976) 224
NLRB 998, 93 LRRVI 1106; Martori Brothers (1982) 8 ALRB No. 23, rev. den. by
G.App., 4th Dst., Dv. 1, Septenber 3, 1982, hg. den., Septenber 29, 1982.
Equal Iy inconsistent wth an intent to reach a contract are unreasonabl e

del ays in submtting counterproposal s. As-HNe Farns, supra, citing Law ence
Textile Srinking ., Inc. (1978) 235 NLRB No. 163, 98 LRRM 1129.

2. The Inability to Accept the Role of the Lhion in
Negoti ati ons

No doubt Carol an Peck, honest, hard working, and conscientious, spoke
fromthe heart about her concern for her workers, her philosophy of runing the
farmas a famly, and her disdain for rules and regul ati ons, fornal
agreenents, and legal technicalities. Shereally believed that all she had to
do was offer to bargain, and she could al nost effortlessly reach an early
agreenent (to her conpl ete satisfaction, of course). She nust not have known
what hit her when she got down to the nitty/gritty of actual face to face
negotiations. Uhschooled and unfamliar wth the conplexities of a nodern and
conpr ehensi ve | abor agreenent, naively 67/ assumng a contract coul d be
reached the first coupl e of sessions, Peck sinply gave up the proj ect when the
first obstacles were encountered. 68 (ne of those "obstacl es" was the Lhion's
attenpt to place restrictions qun what she per ce! ved as her freedomto
operate her business pretty muich as she pleased; i.e. as if the Uhion never
exi sted on her property in the first place. Thi s unwi | 1 ngness to conprom se
on any "nanagerment rights" issue only serves to highlight Peck's basic
phi | osophi cal problemas a negotiator whi ch was present throughout and whi ch
destroyed any chance, if there ever were one, for the successful concludi ng of
a labor agreenent. S nply stated, the probl emwas Peck's inability to

67. Respondent admts that Peck's conduct as a | abor negoti ator
could very well be construed as "naive". (Resp's Brief, p. 152.)

68. Peck initially entered negotiations expecting to make a qui ck
deal in which she woul d negotiate a contract at Vésco while hoping that the
Lhi on woul d withdraw any interest at D dorgio so she could sell that _
pr oEerty. However, negotiations took | onger than she thought; and, according

er own testinony, she was already getting inpatient that there was no
agreenent on the |anguage articles by the tine of the first few neetings and
wanted to start di scussi ng wages.
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accept the Uhion as the representati ve of her workers and her feeling that it
st ood between any honest communi cations she w shed to foster between those
workers and herself. 1In short, the Uhion was destroyi hg what she consi dered
to be her "famly" and her answer to the renedi es sought by its proposal s was
—trust ne to take care of ny own workers. There were several exanpl es of how
this attitude succeeded in bringing negotiations to a standstill:

(a) Dscipline and O scharge —Peck coul d not accept the idea that a
uni on woul d have any interest in protecting workers agai nst unfair
disciplinary actions. She thus opposed the idea of having to notify
uni on representatives and affording themthe right to be present during
times when discipline could result. Instead, Peck insisted on the sole
right to discharge or discipline on the spot. Wy? Because to her, this
was a famly matter which needed no interference fromoutside parties.
This was the reason she tol d Schroeder on Cctober 14 that to discipline
one of her enpl oyees was |ike an adult disciplining a child,

presunabl y, who had been naughty. In effect, she was telling Schroeder
L hat outsiders weren't necessary for this process, and he shoul d trust
er;

(b) Supervisors —The Lhion had hoped to obtain contractual protection
for the bargaining unit by limting the anount of work supervisory
personnel coul d perform Peck accused Schroeder of taking the fun out
of farmng because Noblat, forenen, nenbers of her famly and she |iked
to farmtoo. Schroeder accommodated her and nodified his proposal so
as to _?_ﬁ_emflcally excl ude nenbers of her famly fromcoverage (GC Ex
24) . is was not good enough; Peck wanted to be free to run the farm
in her own way. Wen Schroeder told her he was worried about the | oss
ﬂf bargaining unit jobs, she told himto trust her that this woul d not
appen;

(c) Hbousi ng_ —Here Peck felt insulted that the Unhion shoul d have to
have sonething concerning this subject in witing when her famly had
provi ded housing for farmworkers for years —trust Peck that it woul d
conti nue;

(d) Successorship —This again was said to be an unnecessary cl ause
because as long as the Lhion did its part under the contract, it
coul d trust any purchaser to recogni ze the Lhion and bargain wth
it;

(e) Mechani zati on —Peck opposed this cl ause because it restricted her
freedomto operate, but she assured the Uhion not to worry because her
pl ans were to use | ess grape harvesting nachi nes than her predecessor,
thereby preserving nore unit jobs. Thus, she again asked the Lhion to
trust her; and finally,
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(f) I'ncone Tax Returns — The nere suggestion that incone tax records
mght have to be provided to substantiate Peck's clains of financially
poor seasons and Inability to pay the UPWs wage proposal s evoked a
strong reaction fromPeck because it obviously showed a | ack of trust
on the part of Union representatives. 69/

3. The Lack of Gommunci ati ons on a Personal Level Between
Peck and Schroeder

Peck's attitude toward UFWnegoti ator, Ken Schroeder, was anot her
roadbl ock to successful negotiations. This was because Schroeder's young age,
paral l elling that of Peck's own children, made serious bargaining wth him
probl emati cal. Peck as nuch as admtted this in her own testinony:

But | want to say one thing that M. Schroeder is about the sane age as
ny own kids, and sonetines during these tal ks, you know you d be
worried about things going on, way beyond what's haPPeni ng wth the UFW
neetings. V¢ had a billion other things going on all the tine, and he
would just act as if there is just only one way to do every single
thing, and | felt that it was on the record, our position and our
affection for farmlabor, and we didn't need M. Schroeder to tell us
howto treat people. (TR 7, p. 96.)

Peck's inability to consider Schroeder an equal was al so one of the
reasons she, upon receiving Schroeder's initial wage offer, went over his head
toml-hddogi(, an ol der man wth whomshe, an ol der wonan, obviously felt nore
confortabl e.

4. ITRfrequency of Meetings and Lack of DOiligence in Arrangi ng
em

Sarting on Septenber 29, 1980, the parties net regularly thereafter
on Cctober 7, 9, and 14 and discussed | anguage itens wth little progress on
the maj or areas. Then, on Novenber 21 and Decenber 7, Respondent received the
Lhion's initial wage offer (GC Exhs. 29 and 30). A that point Respondent
virtual | y ceased negotiating. Schroeder attenpted to reach Peck on Decenber
15, 1980, and January 28, 1981 to set up additional neetings but was unabl e to
reach her (GC Exhs. 30 and 31). Respondent finally agreed to a negotiating
session for April 28, 1981, despite Noblat's earlier correspondence that
Respondent saw no need for further neetings. (GC Ex 17.) But follow ng
this session, it becane difficult again for the UFWto reschedul e. Burciaga
wrot e

_ 69. Peck also testified that she refused to turn over to the U(FW
copi es of her incone taxes, infra, because such a request showed the
negotiations had |ost the friendly spirit that had earlier characterized them
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Respondent on April 30, 1981 and My 13, 1981 (G C Exhs 39 and 40) requesting
an agreenent on anot her negotiating session, only to be told that he woul d be
cont act ed when Respondent's attorney returned fromvacation at the end of My
(GC Ex 45.) Respondent declined to contact Burciaga again to set up anot her
neeting, and no further sessions were held until March 30, 1982.

It is not necessary to dwell upon the point that this conduct does
not denonstrate that Respondent was engaged in negotiations wth a "sincere
desire to reach an agreenent, if possible." NLRB v. Reed & Prince Mg.
(., supra. Certainly, Respondent had an affirmative duty to nake pronpt and
expedi tious arrangenents to neet and confer. J.H Rutter Manufacturing Co.,
Inc. (1949) 86 NLRB 470. "Parties are obligated to apply as great a degree of
diligence and pronptness in arrangi ng and conduci tng their collective
bar gai ni ng negotiations as they display in other business affairs of
inportance.”" A  H Belo Qorporation (WAATV) (1968) 170 NLRB 1558, 1565, 69
LRRM 1239, enf'd in relevant part in A H Belo Gorp. v. NL RB. (5th dr.
1969) 411 F.2d 959, 71 LRRM 2441, 2444, cert, denied, 396 U S 100/, cited in
0. P. Murphy Produce ., Inc., supra. This duty is not net by del ayi ng
arrangenents for neeti ng and by falling to advise soon thereafter when anot her
neeting can be scheduled. 1d., citing Exchange Parts (0. (1962) 139 NLRB 710,
51 LRRM 1366, enf'd, NL.RB Vv. Exchange Parts ., (5th Ar. 1965) 339 F. 2d
829, 58 LRRM 2097, reh. den. (1965) 341 F.2d 584 and Coronet Casual s, Inc.
(1973) 207 NLRB 304, 84 LRRM 1441. Wen an enpl oyer does not mnake itself
avai l abl e for negotiations at reasonable tines, it may be inferred that it is
attenpting to delay agreement. Q P. Murrphy ., Inc., supra. This is
evi dence of surface bargaining. Gronet Casuals, Inc., supra.

_ Moreover, "(t)he nunber of neetings and the anount of tine between
meetings are factors to be considered in determni ng whet her an enpl oyer
bargai ned in good faith or engaged in suface bargaining." MFarland Rose
Production (1980) 6 ALRB No. 18, at p. 12, rev. den. by Q. App., 5th Dst.,
Aoril 26, 1982, hg. den., June 16, 1982, citing Radiator Speciality (. (1963)
143 NLRB 350, 53 LRRM 1319, enf'd, in relevant part, (4th Gr. 1964) 336 F. 2d
495, 57 LRRM 2097.

5. The Fal se | npasse

~Having found the Unhion's wage proposal not to her liking, Peck called
Maddock in Decenber of 1980 and told himthat there was no sense I n neeting
anynore. This position was confirned by Noblat on February 9, 1981. (GC
Ex. 17.) Inrefusing to bargain, neither Peck nor Noblat actual |y clained the
parties were at inpasse;, yet, realistically this is what they were saying. In
effect, beginning I n Decenber, 1980, Respondent declared itself to be at
"inpasse"; and this inpasse |asted until negotiations resunmed on April 28,
1981, only to be decl ared once agai n when the unfair |abor practice charge was
filed on May 21, 1981. A that point, as Peck nade clear in her testinony,
she was through negotiating: "- - - | thought the whole spirit of the thing
was gone then; the

-48-



whol e concept was gone." (TR 7, p. 169.) This second "inpasse" then
continued until the day after the prehearing conference, Mirch 30, 1982.

g course, a lawful inpasse nust be genuine;, i.e., the deadl ock was
the result of good faith barPai ni n? of the enpl oyer and the union. A comon
reason for not accepting a claimof inpasse is the failure of the party so
claimng to have in fact bargained in good faith. The difficulty, of course,
as always, is in determning whether good faith bargai ni ng has occurred.

The National Labor Rel ations Board has established the general
f ranewor k:

Wet her a bargai ning i npasse exists is a natter of judgnent. The
bargai ning history, the good faith of the parties in negotiations, the
length of negotiations, the inportance of the issue or Issues as to

whi ch there 1's disagreenent, the contenporaneous understandi ng of the
parties as to the state of negotiations are all relevant factors to be
consi dered in deci ding whether an inpasse in bargai ning existed. (Taft
Broadcasting ., Inc. (1967) 163 N.RB 475, 478, aff'd sub nom
Anerican Federation of Television and Radio Artists, AHL-AQO.
NLRB (DC dr. 1968) 395 F. 2d 622.)

The NLRB has hel d that a genui ne inpasse in negotiations is
synonynmous W t h deadl ock and exi sts where, despite the parties' best efforts
to achi eve an agreenent, they are unable to do so. H-Wy Billboards, Inc.
(1973) 206 NLRB 22, 23; Dust-Tex Service Inc. (1974) 214 NLRB 398, 88 LRRM
292; B Il Gook Buick (1976) 224 NLRB 1094, 92 LRRM 1582.

The supposed i npasse and Respondent's subsequent wage i ncrease,
infra, 70/ were not based on a good faith belief that 1 npasse had in fact
been reached and is therefore, evidence of Respondent’'s overall bad faith
bargai ning. MFarland Rose Production, supra; Mntebell o Rosse (o., Inc.,
supr a.

6. The Loss of Mjority Defense

~ Under the ALRA the essential requirenent for initial recognitionis
certification, and the only neans by which a union can be recogni zed is
through wnning a secret ballot election and being certified by the Board.
N sh Noroian Farns (1982) 8 ALRB no. 25. (nce certified, the union renai ns
the excl usi ve col | ective

~70. "Adeadl ock caused by a party who refuses to bargain in good
faith is not a legally cogni zabl e i npasse justifying unilateral conduct."
Northl and Ganps, Inc.. (1969) 179 NLRB 36, 72 LRRM 1280, cited in MFarl and
Rose Production, supra. See also, Industrial Union of Marine and Shipbuil di ng
Vorkers (BethlehemSeel Go., Shipbuilding ODvision) v. NL.RB (3d dr.
1963) 320 F. 2d 615.
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bargai ning representative of the enpl S%Iees inthe unit until it is decertified
or arival unionis certified. Id. ter arguing throughout its Brief that
the ALRA does not sanction voluntary recognition and after admtting to having
viol ated section 1153(f) of the Act by negotiating wth an uncertified union,
Respondent now urges ne not to follow N sh Noroian if it neans enpl oyers are
prohi bited fromw thdraw ng recognition froma union that no | onger represents
the workers. (Resp's Brief, p. 122, 130.) | reject the offer. The Board s
decision in N sh Noroian "defeats Respondent's |oss of a majority defense to
the refusal -to-bargain allegations.”" Lu-Ete Farns, Inc. (1982) 8 ALRB Nb. 55.

~Uhder the totality of circunstances, | find Repsondent to have
engaged in bad faith bargai ning and shall recormend to the Board that it be
found in violation of sections 1153(e) and (a) of the Act.

The UFWs A leged Refusal to Bargain in Good Faith

A labor organization's bad faith bargaining nay be an affirnative
defense to a refusal to bargain allegation agai nst an enployer. (MFarland
Rose Production, supra;, Mntebello Rose Go., supra, citing Gontinental Nat
Q.. (1972) 195 NLRB 841, 79 LRRM 1575 and Ti nes Publ i shing Gonpany (1947) 72
NLRB 676, 19 LRRV 1199.

_ ~ A'though Respondent plead bad faith on the part of the UFWas an
affirmative defense, it does not argue it extensively inits Brief. Wen it
does allude to it, it basically makes two argunents: 1) that the possibility
of reaching an agreenent was "stymed by the UFWs change in attitude
regar di nﬁ cooperation and trust between the parties" (Resp's Brief, p. 153);
and 2) the URFW through Schroeder, del ayed the subm ssion of an econom c
proposal and once presented, sought to del ay di scussion of economcs until
after the language itens were agreed to. (Resp's Brief, p. 152, 159.)

There is no validity to these argunents. Respondent's view of the
"UAWs change in attitude" has al ready been di scussed and apparent|y consi sted
of its followng the nornal course of hard give and take bargai ning i n which
one side nakes an initial proposal anticipating a counter and hopes for sone
kind of conpromse al ong the way which could result in an agreenent.

As to Respondent's second argunent, the facts belie the clai mthat
the UFWdel ayed in naking a proposal. A though there is a conflict in
testinony as to when Peck first requested a wage offer, it is clear that a
proposal was presented on Novenber 21, 1980, at |east wthin the first tw
nont hs of the bargai ni ng.

_ Mreover, the negotiating history reveals that Schroeder was eager to
di scuss and reach agreenent on any subject and did not limt his negotiations
to language itens only or did not refuse to bargai n over economc natters
unl ess Respondent agreed to negotiate over the Unhion's | anguage proposal s
first. There was al so no evidence that Schroeder presented any | anguage
proposal as a final
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offer or that because negotiations becane stymed on | anguage, Schroeder was
unw I ling to nake further concessions either in the economc area or on ot her
unresol ved issues. In fact, what happened here was that Respondent refused to
negotiate on all subjects, |anguage and economc, as soon as the Lhion's wage
proposal was present ed.
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I X THE UN LATERAL WACE | NCREASE

A F ndings of Fact

Peck testified that she took over the Wisco Ranch on January 13/ 1978
and that wthin the first nonth of her ownership, she made sone adjustnents to
the wage rates for all workers because she felt the wage scal e was too | ow
Sﬂe testified she determned on her own the timng, anount, and reasons for
t he i ncrease:

Q Wat factors were taken into consideration in determning
how nuch to pay the workers?

A None
Q Howdid you decide to rai se the wages?

WlIl, it's just based on being in farmng before - - - - - - - - - - -

Q D d you have the discretion to make the deci sion on the anount of
the 1 ncrease?

A Do you nean did | have the right?
Q Yes.

A | had the right.

Q

- - - (Who determned when t he wages woul d be
ef fective?

A M
Q And what factors were taken into consideration in
determning the timng of the raise of the wages?

A | have no idea.
(TR 2, pp. 44-45)

Peck testified that she thought raises were given in 1979 because she
had the feeling that the peopl e needed them Asked how she deci ded on the
amount of the Increase, Peck answered that she "just nmade it right up." (TR
2, p. 46.) As tothe timng, Peck testified that it depended on the econony
and that she usual ly raised rai ses when she had "an instinct around ny own
famly where things are tight." |1d.
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Peck raised wages in 1980 and i n 1981 w (GC Exhs 41A-41D and
testified that the sanme factors were considered as in the prior years. Peck
again stated that the condition of the econony played a role: "- - - if it
| ooks i ke a | ousy nmarket, you nmay or nay not give an increase, depending on a
mllion other circunstances.” (TR 2, p. 50.)

Though rai ses were gi ven each year,7—2/ Peck specifically denied these
raises were automatic or that the workers were ever told to expect an
autonatic rai se.

Nobl at testfied that Respondent raised the general |abor—rate from
$2.70 to $3.25 on the very day that title passed, January 13, 1978, and | ater
that sane year (in Miy) to $3.55 per hour. The wages of tractor drivers,
irrigators, and shop enpl oyees were also raised. Noblat further testified
that wages were raised In May of 1979 to $3.75, in May of 1980 to $4.10 and in
May of 1981 to $4.45. (GC Ex 41D)

But Noblat testified that the increase was autormatic in that it was
based on the inflation rate according to what he heard on the radio or read i n
the newspaper. Yet, Noblat testified he never represented to the enpl oyees
that they shoul d expect a cost of living increase every year and further
testified that Peck and he had absol ute discretion whether or not to give an
i ncr ease.

Both Schroeder and Burciaga testified, and Peck confirned, that
though the 1981 rai se was granted during the period Respondent was negoti ating
wth the UFWover a contract, no notice was given to the union of any intent
to increase wage rates or even that sane had been effectuated. Both Schroeder
and Burciaga only learned of it through Respondent's workers in My of 1981,
after the raise had been put into effect.

B. Analysis and Goncl usions of Law

_ It has long been established under federal |abor |aw that an enpl oyer
coomts a violation of section 8(a)(5) of the National Labor Relations Act by
maki ng uni | ateral changes in wages or working conditions. This is because
such conduct circunvents the duty to negotiate, thereby frustrating the
obj ectives of |abor policy just

71, Only the 1981 increase is alleged to be a violation in the
Conpl ai nt herein. Respondent admtted in its Answer to Paragraph 7c of the
Gonplaint that it instituted a wage increase on May 18, 1981. (GC Ex 1-D)

_ 72. Peck testified that these wage increases did not include
pi ece rates which were paid for harvest work and occasional |y for pruning.

73. Newhouse testified that general |abor included ore-harvest types
of job functions such as pruning, tipping, hoeing and thi nni ng.
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as much as a flat refusal to bargain would (NL.RB. v. Katz (1962) 369 U S
736, [82 S . 1107, 8 L.EH.2d 230, 50 LRH\/IZl??].? In fact, a unilateral
grant of a wage increase is so inimcal to the collective bargai ni ng process
that it constitutes an i ndependent violation of the National Labor Rel ations
Act, regardl ess of whether any show ng of subjective bad faithis nade. (1d.;
NL RB v. onsolidated Rendering Co. (2d dr. 1967) 386 F.2d 699.) Such
conduct clearly tends to bypass, undermne, and discredit the union as the
excl usi ve bargai ning representative of the enpl oyer's enpl oyees. (Gontinental
Insurance . v. NL.RB (2d dr. 1974) 495 F. 2d 44.)

It isaviolation of the Agricultural Labor Relations Act, as well.
Lhilateral changes, in addition to constituting an i ndependent viol ation of
the Act, also serve to support an inference of bad faith and agai n, subjective
bad faith need not even be established to prove such a violation. (QFP.
Mirphy Produce G., Inc. (1979) 5 AARB No. 63, reviewden. by G.App., 1st
Ost., Ov. 4, Novenber 10, 1980, hg. den., Decenber 10, 1980.) Thus, where
an enpl oyer institutes unilateral changes in working conditions during the
course of negotiations, it violates its duty to bargain, I1d., citing NL. RB.
v. Katz, supra;

Lhilateral inplenentation of a wage increase constitutes a change in a
significant termof enpl o?/mant wthout regard to the union's role as
representative of the errrJ oyees, and has been considered "by far the
nost inportant unilateral act." Q P. Mirphy, supra, citing NL RB.

v. Ftzgerald MIls Gorp. (2d dr. 1963) 313 F. 2d 260, 267-268, 52 LRRV
2174, cert, denied (1963) 375 U S 834.

~Such unilateral changes are per se violations and evince a bad faith
bargai ning attitude because said conduct elimnates even the possibility of
neani ngful union i nput of ideas and alternative suggestions. (Kaplan's Fruit
and Produce (. (1980) 6 ALRB Nb. 36.)

However, there are limted exceptions to the general rul e whi ch
permt unilateral changes despite the existence of a duty to bargai n where:
1) the parties have bargai ned to inpasse; 2) the union has consented to the
chanﬁe and thereby waived its right to denand bargai ni ng_ over the subject; or
3?} the enpl oyer's change is consistent wth a | ong-standi ng past practice to
the extent that the failure to effectuate sane could result 1n a charge that
respondent failed to bargain in good faith. This latter situation is known as
nai nt ai ni nP the "dynamic status quo.” (NL RB v. Katz, supra; NL RB .
Landis Tool Go. (3rd dr. 1952) 193 F.2d 279 [29 LRRV 2255]. In Katz, the
Gourt indicated that a unilateral wage change that in effect was nmerely a
continuation of the status quo woul d not be an unfair |abor practice.
However, the wage i ncrease nust be an autonati ¢ one and not 1 nvol ve any
neasure of discretion. Were an enpl oyer has absol ute di scretion regardi ng
the amount and timng of a wage i ncrease —or whether to grant one at all —
and there has been no previous coomtnent to autonatically grant an increase
in an objectively-fixed anount, then it is an unfair |abor practice to
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i npl enent such a raise without first giving notice to and bargaining wth the
union over it. NA Pricola Produce ?1981) 7 ALRB No. 49; George Arakelian
Farns (1982) 8 ALRB No. 36.

~Thus, the case | aw nakes clear that to prevail the enpl oyer nust
substantiate its clai mof past practice or other proper business purpose for
t he mBI enentation of any unilateral change. However, the enpl oyer "carries a
heavy burden of proving that such adjustnents of wages - - - are purely
automati c and pursuant to definite guidelines." (NL RB v. Alis Chal ners
Gorp. (5th dr. 1979) 601 F.2d 870, 875 [102 LRRVI2194] .)

Here Respondent concedes, as cannot be denied on this record, that
wages were raised in 1981, that they were not autonatic raises, that the
amount of rai se was not always the sane, and that they invol ved discretion on
the part of Peck. (Resp's Brief, ﬁp. - 167-168). Respondent argues i nstead,
wthout citing any controlling authority, that what natters in this case is,
"the expectations of the workers involved." (Resp's Brief, p. 168.)
course, even if this were the law, it was not proved here as both Peck and
Nobl at testified that they never nade any coomtnents to the workers to the
effect that they coul d expect a yearly autonatic increase.

_ Respondent al so argues that the 1981 increase shoul d not be
consi dered as evidence of bad faith since it was nerely an extension of a
prior "established policy" to which the UFWhad previously not objected.
(Resp's Brief, p. 169.) This argunent suggests that the UFWs obj ecti on cane
too late, the policy having al ready been established. But this argunent
presupposes the exi stence of an established policy which, as pointed out
above, | have found not to be the case. In any event, even if there were such
a policy, the UAWs failure to object to pre-1981 rai ses, assumng arguendo it
had know edge of this conduct, does not nean it waived any objection it mght
have to the 1981 raise or to any future rai ses.

| reconmend to the Board that Respondent be found in violation
of sections 1153(e) and (a) of the Act.
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X THE | NFCRVATI ONAL REQUESTS
A F ndings of Fact

Maddock testified that at the Septenber 29, 1980 neeting Schroeder
spoke to Ken Harrison and Manock about certain infornation he needed rel ating
to the Vésco property, including a list of workers, acreage, nmaps of the
property, and harvest data. Schroeder testified that he renenbered pointing
out that the wages nentioned i n the Radovich contract, being table grapes,
were paid on an hourly basis instead of a piece rate for tonnage, as one woul d
ordinarily be paid in the juice harvest; and that he therefore, enphasized the
i nportance of receiving the wine grape harvest production informnation.
Specifically, this information included tonnage, acreage, rates paid,
varieties grown, and hours worked (neani ng how nany hours were put into
harvesting a certain variety of grape).

Fol l ow ng this session, Schroeder and Harrison net privately to
di scuss the UFWs infornati onal requests. Schroeder testified that several
requests were satisfied verbally at that tine; e.g. hourly pay rates for
several classifications, benefit programinfornmation, seniority practices,
housi ng, | eaves of absence, rest periods. QGher infornation was provi ded
later; e.g. alist of current enpl oyees and their addresses.

_ _ I nformati on requested that was not turned over at that tine or
i medi ately thereafter was the w ne grape production information by variety of
gr ape.

Schroeder testified he repeated his request for this infornation at
the Gctober 7 neeting but that either Peck or Noblat clained that no records
were kept on hours worked. According to Schroeder, he questioned this since
it was his understandi ng that the Conpany based its eligibility for nedical
and pensi on pl ans on the nunber of hours worked.

_ Schroeder testified that by the end of the Gctober 14, 1980 neeti ng,
he still had not received all the production infornation he had requested and
that he needed it to determne, particularly wth respect to the piece rate,
how rmclh an average worker nmade per hour per day in order to formul ate a wage
proposal .

B 28) This information was fornal |y requested on Novenber 11, 1980 (G C

According to Schroeder, around Decenber 8, 1980, Peck gave Maddock
sone of the rates paid, tonnage, and acreage figures but that he still |acked
infornmati on on the hours worked for the 1978, 1979 and 1980 grape harvest as
well as a list of nanes and hours of all enpl oyees who had worked 500 hours or
nore in 1979 and 1980. He formally requested this infornation on Decenber 15,
1980 (GC Ex 30) and again on January 28, 1981 (GC Ex 31).
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Oh February 9, 1981, Noblat submtted nuch of the infornation that
had been previously sought (as far back as the Septenber 29, 1980 neeting) on
the grape varieties, acreage, yield and tonnage. (GC Ex 17.) Noblat al so
submtted the nunber of hourly enpl oyees working over 500 hours for 1979 but
declared that a list of these enpl oyees' nanes was "not available at this
tine." 1d. Prior to the receipt of the February 9 letter, Noblat had agai n
i nfornmed Schroeder that Respondent did not keep records of the hours worked
for piece rate workers.

At the April 28, 1981 neeting, Schroeder testified he again requested
the hourly information pointing out that he had to have sone basis for naking
further wage proposal s because the raw figures could not tell hi mhow nuch the
piece rate workers were earning in take hone pay. 74/

The soon to be UFWnegotiator, David Burciaga, al so had di scussi ons
w th Noblat and Peck concerning this infornation. Burciaga testified w thout
contradiction that at the April 28 neeting he explained to both of themhis
need for the hours worked naterial and that Noblat replied that piece rate
wor kers averaged about the sane as hourly workers. Burciaga al so testified
that Peck indicated to himthat she would not sign a contract if it neant
there woul d be a fight at the ranch between the piece rate workers and the
hour | y wor kers.

_ ~On April 30, 1981, Burciaga wote Peck fornally requesting the _
infornmation; e. ﬁ alist of nanes of all workers who worked for the GConpany in
1980 and their hours worked. (GC E 39.?1 He al so asked for other Conpany
records for the 1978, 1979 and 1980 grape harvest. 1In his letter Burciaga
enphasi zed:

During our neeting of April 28, 1981, the Conpany stated several tines

that the harvest rates proposed by the Unhion were way out, ridicul ous

and etc. (sic) This is one of the reasons we need the above

information. Wthout it, the Uhion has no way of know ng what rates

gul d be considered fair and acceptabl e to both the workers and the
npany.

In addition to these requests, in viewof Noblat’s statenent in his
February 9 letter that the Gonpany had | ost noney the last three years and
could not afford to pay the Lhion's wage proposal s, Burciaga requested that
the Conpany nake its financial records available for the UFWs inspection. 75/

_ 74. Schroeder testified he had nade a pi ece rate proposal by _
| ooki ng at other wine grape contracts for simlar varieties in the San Joaqui n
and Napa Val |l eys, including the Paul Masson and A naden w neri es.

75. Respondent argues that Burciaga s request was a "contributi ng

factor in the breakdown of the negotiations because it denonstrated a | ack of
trust on the part of the UFW" (Resp's Brief, pp. 156-157.)
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In fact, none of this infornmation was provided until the parties
resuned "negotiating" on March 30, 1982, at which tine Noblat turned over a
list of workers' names and the hours worked but only for one week i n August of
1981. Schroeder testified he told both Peck and Noblat that he would |1 ke to
see the rest of the weeks of the 1981 harvest and that they responded they
woul d get the information together for him

B. Analysis and Goncl usi ons of Law

The principles of law underlying this issue are well settled. The
duty to bargain in good faith nay be violated by an enpl oyer's refusal to
furnish information rel evant and reasonabl y necessary to the union's ability
to carry out the negotiation or admnistration of a collective bargaini ng
agreenent. (Detroit Edison G. v. NL.RB (1979) 440 US 301, 303 [99 S C.
1123, 1125, 59 L.Ed.2d 333]; NL.RB. v. Acne Industrial Go. (1967) 385 U S
432, 435-36 [87 S . 565, 567-68, 17 L.Ed.2d 495]; NL.RB._ v. Truitt
Manuf acturing Go. (1956) 351 U S 149, 152 E?G S Q. 753, 755, 100 L. H. 1027];
NL RB. v. Associated General Gontractors (9th dr. 1980) 633 F.2d 766 [ 105
L(I?:%\/I 2912], cert, denied, (1981) 107 LRRM 2631; Kawano, Inc. (1981) 7 ALRB Nb.
16.

_ ~Satisfaction of Respondent's obligation requires not only that the

i nformation be provided but that it be supplied wth reasonabl e pronpt ness.
(B. F. Danond Gonstruction Gonpany (1967) 163 NLRB 161, enf'd (5th A r. 1968)
410 F. 2d 462, cert, denied (1969) 396 U S 835, Kawano, Inc., supra.) Late
submssion is not sufficient where diligent efforts to furnish the infornation
inatinely fashion have not been nade. (General Hectric Gonpany (1964) 150
NLRB 192, 261.)

Certainly the informati on pertaining to the hours worked of piece
rate workers in the harvest was relevant to the negotiations. In Q P. Mirphy
Produce (., Inc., supra, the Board found that the respondent had vi ol ated
section 1153(e) by refusing to provide the UPWw th the infornmation it
request ed concerning the conpany's production and yield. "Respondent's yield
and production figures are closely related to the 1 ncone of the enpl oyees ....
Respondent did not fulfill its duty by providing only gross nunbers of _
enpl oyees and acreage, or by offering to allowthe union to | ook through its
general office records.”

_ ~On the other hand, an enployer wll not be required to furnish
information which is not available toit. (Korn Industries, Inc. v. NL. RB.
(4th dr. 1967) 389 F.2d 117.)

_ However, even though an enpl oyer has not expressly refused to furnish
the information, his failure to nake a diligent effort to obtain the
information nay be a violation of the obligation to bargain in good faith.

NL RB v. John S Swift Q. (7th dr. 1960) 277 F.2d 641, 46 LRRV 2090,
2Q9T.Bven if sone of the requested information is not available in the form
re}guest ed, the enpl oyer nast nake a reasonabl e effort to secure the

i nfornation- or
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to explain or docunent the reason for its unavailability. Borden Inc., Borden
Chemcal Division (1978) 235 NLRB 982, 98 LRRV 1098.

O course, the defense of unavailability is, at first glance,
appeal i ng, but not where there is a lack of good faith conpliance with the
request by not furnishing all of the information which was avail abl e.
NL RB v. Rockwell-Sandard Gorp. (6th Ar. 1967) 410 F. 2d 953, 59 LRRM
2433. Therefore, it is no excuse to claamthat the infornation did not exist
where other data was al so obtai nabl e by the respondent, but not nmade avail abl e
to the union. Peyton Packing Go., Inc. (1961) 129 NLRB 1358, 1362.

_ Covi ously, where unavailability is a legitinate defense, a respondent
}s not obliged to furnish the infornation requested in the exact formcalled
or.

But if the GConpany's strict construction of the Lhion's request was
intruth the basis for its refusal, mninumstandards of good faith
reguire the Gonpany at least to informthe Uhion as to the specific
reason for unavailability, to disclose the alternate basis on which
such informati on mght be nmade avail abl e, and to inquire whet her

t hat al)ter nati ve woul d be acceptable. (General H ectric Conpany,
supr a.

Respondent" herein fell far short of fulfilling its duty to provide
accurate, conplete, and tinely infornation, upon request, to the ULFW In sone
cases, it turned over no information at aII P the incone tax records. 76/
In ot he_rs, i nconpl ete i nfornation was nade avai [ abl e onl y after long and
unexpl ai ned del ays. Respondent defends its failure to provide certain types
of infornation, such as the hours worked data, by claamng that it possessed
no such records and that therefore, it was sonehow rel i eved of any further
obligation to produce. But it is nowclear that such inforantion actual |y was
avai | abl e because it was presented, though i nconpl etely, at the March 30, 1982
neeting. No expl anation was of fered by Respondent why this information coul d
not have been presented earlier or why it was not presented in conpleted form

Even if the exact hours worked records were not naintai ned, there
nust have been ot her net hods by which the information coul d have been
accunul ated. How el se (unl ess he actually had the records) coul d Nobl at have
been able to represent at the April 28, 1981 neeting that the piece rate
wor kers nade the sanme as those paid hourl y? Respondent was obviously able to
det erm ne sonehow t he nunber of hours piece rate enpl oyees worked in order to
nake this assertion. |n Barney Manufacturing Go., Inc. (1975) 219 NLRB 41, a

76. Peck testified, not unlike her position on naking a wage
count er proposal , that once the UFWhad filed its unfair |abor practice charge,
Respondent was relieved of any further duty to conply wth the UFWs request
for its tax records.
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defense to a denmand for infornation regarding the piece rate systemwas that
no such records were in existence and that the piece rates were personal |y and
nmental |y determned by the conpany's president. This defense was rejected by
the NLRB. The Board expl ai ned that the president coul d have expl ai ned to the
union the piece rate system And in Ranona s Mexi can Food Products (1973) 203
NLRB 663, enf'd (9th dr. 1974) 531 F.2d 390, the enployer's claimthat he
kept the fornmula for drivers' bonuses in his head and did not have to give out
that informati on was |ikew se reject ed.

Finally, it needs to be nentioned that a union whi ch submts wage
proposal s does not thereby establish a clear and unm stakabl e wai ver of its
right toinformation. As-HNe Farns, Inc., supra, citing Sun Q| Conpany of
Pennsyl vani a (1977) 232 NNRB 7, 96 LRRM 1484. See also, NL.RB. v.
Fitzgerald MIls Gorporation (2d dr. 1963) 313 F.2d 260, 52 LRRM 2174,
ng Erﬂg\/l ngB(1 %961) 133 NLRB 377, 48 LRRM 1745, cert, denied (1963) 375 US 834,

Here the hion did the only thing it could -—it mnmade a proposal
based on the information it had on hand at the tine. But, of course, this
placed it at a terrible disadvantage because it was forced to nake a wage
offer in a state of ignorance on sone crucial itens, not really know ng
whet her novenent on its part would result in bringing the parties closer to
an agreenent .

It isironic that it is Respondent who conpl ains that the UFWs wage
proposal s, especially on the grape harvest, were "outl andi sh" and caused t he
demse of the "spirit of cooperation” when it was really Respondent's |ack of
conpliance wth UFWinfornational requests that prevented the Lhion from
nodi fying its positions or offering alternative proposal s.

_ | shall recormend to the Board that the Respondent be found in
violation of the Act for refusing to or failing to provide in a tinely fashion
relevant information, pursuant to the Uhion's request. |n sone cases, the
request ed data had not been supplied even by June 10, 1982, the concl udi ng
date of the hearing.

Respondent ' s consi stent refusal to provide informati on on the grounds
of unavailability or otherw se, its providing infornation which was
inconpl ete, and its disinclination to offer alternative infornation from ot her
sources | eads ne to conclude that Respondent's real reason for w thhol di nP
said materials was not unavailability but either an unw |lingness to disclose
the information in any form General Hectric Conpany, supra, or was a
bar gai ni ng devi ce designed to interfere wth the UFWs ability to nake a
sensi bl e proposal . Kawano, Inc., supra.

These acts are all circunstantial evidence of Respondent's desire to
confuse and drag out negotiations and support the inference that Respondent
was not negotiating in good faith.
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X. THE D SCHARZE AND REFUSAL TO REH RE ALLEGATI ON\S
A The D scharge

1. F ndings of Fact

Esteban Chavez worked for Respondent during the first half of 1981
pruning grapes, tying vines,77/ hoeing, and tipping.78 / Hs foreman was
Benny Vasquez, and he nor nal Iy wor ked an 8- hour day.

Al this changed in June when all of the nen in Vasquez' crew (ten in
nunber) were shifted (before the tipping had ended) 79/ to vine planting and
required to work 9 hours per day.80/ Chavez testified that Vasquez told him
this assignnent was necessary because another crew had quit and there was no
other avallable crewto do the work. Chavez testified that his job
specifically was to plant small cuttings into the ground but that he had no
previous experience in this type of work.

According to Chavez, the new job worked quite a hardship on the crew
First, the tenperature was around 100 degrees at the tine and, unlike tipping,
there was little shade. Second, while t| ppi ng was nai nly done st andi ng up,
pl anting required stoopi ng dov\n_ and novi ng backwards al ong the vi neyards
Fnally, the ground was wet during this process because water ran through the
rows as the planting went forward. This caused the workers to sink down into
t he nuddy ground.

Chavez testified that on the second day of this assignment, he spoke
to his foreman, 81/ M ctor Ramrez, on behalf of nine (of the ten) of the
Vasquez crew transferees, conplai ned about the working conditions, and
requested that the work schedul e be reduced from9 to 8 hours. According to
Chavez, Ramrez replied that ResEondent had to get the planting done and t hat
the workers were required to work the nunber of hours necessary to acconplish
this task. Later that sane day, during lunch, Chavez testified he told

77. This work consisted of tying up the stunp of the vine wth wre.

78. The tipping process involved the cutting off of the tips of the
grapes for packi ng.

79. The wonen continued in the tipping.

80. n the sane day nenbers of Abundio Lopez' crew and sone of
the steadi es al so joined the planting.

81. Though Respondent refers to Ramrez and Gl berto Chavez as "crew
bosses, " there does not seemto be nmuch dispute that both operated as forenen
for the Conpany. Their supervisory status (along wth others) was contested
by Respondent during the hearing, but Respondent has apparent!|y abandoned this
argunent inits Brief.
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Ramrez the group wanted to speak to supervisor Mke Arnendaris82/ about the
probl embut was told Arnendaris did not have the tine to talk to them

_ O the third day, the group cane up wth the suggestion of being paid
by piece rate instead of hourly, thus enabling themto work faster to achi eve
a specific production goal while at the sane tine all owng themto reduce
thelr hours back to eight. According to Chavez, Ramrez responded agai n that
his orders were that the crewwas to work 9 hours per day.

Chavez testified that during the norning of the fourth day, June 4,
1981, he spoke to his father, Glberto Chavez, also, |ike Ramrez, a forenan
inthe vine planting, about the difficulty the group was havi ng worki ng under
the present conditions and that they were considering only working 8 hours
that day. Chavez testified that his father responded that Ramrez and
Arnendaris had been tal king about getting the group fired. Later that sane
day, around |unchtine, Chavez testified that the group of nine once again told
Ramrez they were interested intalking to Arnendaris and that Ramirez again
infornmed themthat Arnendaris did not have the tine to speak to them e
piece rate idea was al so nentioned for the second tine, but, according to
Chavez, Ramrez inforned themthat Arnendaris had no interest.

Chavez testified that after lunch, he told his father, Glberto, that
the group definitely intended to work just 8 hours and to | eave but woul d
report back the follow ng norning. Chavez testified that his father again
told himthat nanagenent had been di scussing firing themand al so repl aci ng
all of themif they wal ked off the job.

Chavez testified that at 3:00 p.m, after conpleting only 8 of the 9
schedul ed hours of work,a 83/ the nine crewrenberse 84/ wal ked off their jobs
after first telling Glberto Chavez they were doing so but also telling him
they would return in the norning. They did not informRamrez because he was
on the other side of the field at the tine.

They then went back to where the remai ni ng nenbers of Vasquez'
crew were working and observed Arnendaris talking to

82. (havez testified that he understood that only A nendaris
had the power to change this work schedul e.

83. The nornmal work schedule was 6:30 a.m to 4.00 p.m wth
one-hal f hour off for |unch.

84. Besides Chavez, the other workers involved in this job 'action,
all naned discrimnatees herein, were ecensio Rodriguez, Arnando Lar a,
Quadal upe Soriano, Ruben Godi nez, Apolinar Hernandez, and three brothers,
Jesus, Jose and Socorro Rodriguez.
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Vasquez; but, according to Chavez, as the ?r oup approached the scene, _
Arnendaris got into his truck and drove off. Chavez, and co-workers Apol i nar
Hernandez and Jesus Rodriguez, testified that they told Vasquez, their regul ar
foreman, that they had left their jobs early but that it was al so nade cl ear
to himthat they woul d showup in the norning. Chavez further testified that
Vasquez replied that Arnendaris had told himto informthe group that they had
been fired and replaced and that he had been instructed to fill out personnel
forns to that effect. Hernandez al so testified that Vasquez was very

sxrrpat hetic to the gr oup's plight, agreed that it was hot and nuddy, and that
th' e group had only been required to work an 8-hour day when they worked wth
im

The very next day, June 5, all nine nen returned to work between 6:00
a.m and 6:30 a.m, which was before starting tine; but Conpany forenen .
i nfornmed t he groug that they had orders not to give themany work and that in
any event, they should await the arrival of Arnendaris. Arnendaris arrived
and in a very short discussions85/ told them according to group nenbers
Chavez, Soriano, and Hernandez, that they coul d not work because they had
quit. He also told themthey had been repl aced, but Chavez testified he
didn't see any new workers. There was no di scussion at any tine of how nany
hours the group i ntended to work that day.

Both group nenbers, Jesus Rodriguez and Arnando Lara, testified that
when- they arrived, though it was before starting tine, there were already
others —steadi es and a group of women —working in the field at their ol d
jobs. These others were all present enpl oyees of Respondent's.

That sanme day the nine workers went to the UFWoffice and later to
the ALRB of fice where a charge was fil ed.

M ke Arnendaris was ranch foreman in June of 1981 overseeing the
transfer of the vine cuttings fromthe pit to the nursery, a distance of
approximately 3 ¥2mles, which he acknow edged as tough, heavy work.
Arnendaris testified that his instructions to the forenen he supervi sed,

Gl berto Chavez and Victor Ramrez, were to get the nursery done as soon as
possi bl e because it was late in the season, too late to be planting a
nursery, 86/ and the weather was very hot.

85. There is general agreenent that Arnendaris had nade up his mnd
what he wanted to do and did not afford the workers any opportunity to explain
E) helk r acti OES of the day before or their present intentions should they go

ack to work.

86. John Zani novi ch, nanager of the VWsco ranch, had testified that
June was not the normal tine to be planting a nursery and that ordinarily, it
shoul d have been done as soon as the planting was over or around the |ast part
of April. As the time was late, Zaninovich testified he was pushing to get
the plantings done in a hurry.
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According to Acnendaris, the first tine he heard anyt hi ng about these
wor kers' conpl ai nts_87/ was when Gl berto Chavez told himthat nine workers
wanted to work only 8 hours because it was too hot and that he (Arnendaris)
tal ked to the Ranch Manager, John Zani novi ch, about the probl emand was
inforned that the Conpany needed to finish up by Saturday, 88/ and that if
anybody couldn't work the full nine hours, they shoul d be repl aced by workers
fromthe current work force.

Arnendaris testified that afterwards, he told Chavez and Ramirez to
tell these workers that they had to work the 9 hours because they had to
finish by that weekend; and that if they wal ked out, they woul d have to be
repl aced. Arnendaris further testified that he did not tell his forenen that
the group was to be fired.

Armendaris also testified that he was not aware the ni ne enpl oyees
had sought a personal neeting wth himover the issue nor did he ever speak
personal ly wth any of themabout the problem According to Arnendaris,
Ramrez never told himthat one of the workers had suggested a piece rate
systemas an alternative to the 9 hour day. In fact, Arnendaris testified
that Ramrez never inforned himthat any of the group of nine had any
conpl ai nt s.

dlberto Chavez testified that in June of 1981 he had a crew of 24-26
workers, nmany of whomhad cone over from Vasquez™ crew, and that Arnendaris had
told himit was necessary to finish up the planting that week. According to
Chavez, several workers told himat 2:00 a.m on June 4 that they wanted to
quit at 3:00 p.m because they were tired and it was hot. 89/ Chavez testified
he then conferred with Arnendaris who told himthe group of disgruntled
workers had better continue worki nﬂ the full 9 hours or face the prospect of
bei ng repl aced. Chavez testified he relayed this infornation to the group.
Specifically, Chavez testified that a fewmnutes before 3:00 p.m he told the
ni ne enpl oyees:

Boys, you better stay for the last hours that's renaining, (sic)
because t he bi g boss, in other words, Mke Arnendaris, says that if you
do not work the last hour, he doesn' t want you here t onor r ow and you
Wil be replaced. (TR6, p. 113.)

87. However, Arnendaris testified he was anare that sone of the
V\f)nen_ wor kers had previously conpl ai ned about the difficulty in doing the
pl anti ng.

_ 88. In fact, the work was not conpl eted by Saturday, as further
pl anti ng was done the foll ow ng Monday.

89. (havez testified this was the first tinme he heard any of the
men conpl ain to him(although he admtted hearing themgrunbl e anong
t hensel ves), and he denied that his son, Esteban, had conpl ained to him
earlier about conditions.
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Chavez also testified that the foll ow ng day no new peopl e were hired
aﬁ r ]gpl acenents, only those fromother crews that had al ready been working at
the farm

According to Chavez, that sanme day he brought to Vasquez, on orders
fromArnendaris, personnel forns to be filled out by Vasquez, the group's
regul ar foreman, to the effect that the nine workers had been di scharged.

Benny Vasquez testified that Arnendaris had i nforned himthat ow ng
to the lateness of the year and the hot tenperatures, it had becone necessary
toutilize the nen fromhis crewin the nursery. [f not done quickly, the
cuttings could dry up and die when transferred fromthe pits.

Vasquez testified that about 3:20 p.m on June 4,
Arnendaris informed himthat nenbers of his crew had wal ked off the job and
that they shoul d be repl aced because they hadn't worked the required 9 hours.

~ Vasquez further testified that between 1:00 to 1:30 p.m the
foll owng day he took 10 wonen fromhis crew, who had been doi ng.u ppi ng t hat
norning, over to do the planting and that another foreman, Abundi o Lopez,
already had a crew of wonen working there. However Vasquez testified that no
new workers were fired to repl ace the workers that had wal ked of f the job. 90/

Vasquez al so testified that he was handed personnel forns, usually
used for dicharged enpl oyees, by Q| berto Chavez, that he was reluctant to
pl ace "di scharge"” on themand sign them because he had not fired the
enpl oyees, but that he checked wth John Zani novich and was told that it was
appropriate to indicate on the forns that said enpl oyees had, in fact, been
fired. That evening he filled out the forns (GC Ex 10) and presented t hem
to Arnendaris the fol | ow ng nor ni nﬂ but was told that the forns shoul d not
read "di scharge” after all but rather should reflect that the enpl oyees had
quit. In accordance wth Arnendaris' instructions, Vasquez rewote the forns.
(GC Ex 13.)91/

Fnally, Abundio Lopez testified that he was present when the ni ne
workers cane up to Vasquez and inforned himthey had just wal ked of f the job
and that these workers, though he could not identify which ones, specifically
said that they were quitting. But

90. Vasquez testified that his creworiginal |y numbered around 22;
and that with the departure of the nine workers, that Ieft a reduced crew of
approxi mately 13, all wonen. The crew was not increased to full size again.

91. The forns contain a space for the enpl oyee's signature, but
Vasquez testified he made no attenpt to have the workers sign the form

- 65-



L_oloez also testified that these sane workers nentioned that they planned to
file sone kind of a conplaint because they had been fired.

Lopez further testified that shortly therafter Arnendaris told him
that he needed workers fromhis (Lopez') crewto replace the nine workers that
had just wal ked off the job and that his whole crew 15 or 16 workers, who had
been tipping, were provided by himfor planting the next day and a few days
afterwards. 92/ Lopez testified that nenbers of his crew were al ready working
at the tine sone of the nine workers reported for work that next norni ng; but
that others of the nine were present in the field | ooking for work when he
arrived. Lopez confirnmed that workers fromVasquez' crew al so showed up for
work between 1:30 to 2:00 p.m that sane afternoon.

2. Analysis and Goncl usi ons of Law

It is well settled by the National Labor Rel ations Board that to
di scharge an enpl oyee for engagi ng i n concerted activities which are protected
under Section 7 of the National Labor Relations Act is an unfair |abor
practice. NL RB v. VWashington AumnumG. (1962) 370 U S 9, 8 L. &d2d
298, 82 S . 1099, 50 LRRM2235; NL.RB v. Eie Resistor Corp., et al.
(1963) 373 U. S 221; Shelley & Anderson Furniture Mg. G., Inc. v. NL RB
(9th dr. 1974) 497 F.2d 1200, 86 LRRV 2619.

It is unlawful under the Agricultural Labor Relations Act, as well.
Section 1153(a) of the Act provides that it is an unfair |abor practice to
"Interfere wth, restrain, or coerce agricultural enployees in the exercise of
the rights guaranteed in Section 1152." It has been hel d that discrimnation
under this part for enga?| ng in concerted activity is proved by establishing
the same el enents as woul d be proved in a section 1153( c? di scri mnation case
for engaging in union activity because they are essentially identical
violations tried under separate sections of the Act.93/ Accordingl g i n order
to establish that an enpl oyer violated section 1153(a) of the Act by
di schargi ng or otherw se discrimnating agai nst one or nore enpl oyees wth
[)espect to hire, tenure, or working conditions, the General Counsel nust prove
y a

92. Lopez testified that the vacancies created in tipping by the
transfer were not filled as the season was w ndi ng down.

93. The only real difference between the two sections is that in
establishing a violation of section 1153(c), the General Gounsel nust show
that the protected conduct under section 1152 was a formof union activity
rather than other types of protected concerted activity, which do not involve
uni on considerations. M Garatan, Inc. (1982) 8 ALRB No. 41.
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preponder ance of the evi dence that the enpl oyer knew, or at |east believed,
that the enpl oyee(s) had engaged in protected concerted activity and

di scharged or ot herw se di scri mnated agai nst the enpl oyee(s) for that reason.
Law ence Scarrone (1981) 7 ALRB No. 13. (Once a prina facie case has been

est abl i shed, the burden both of produci ng evidence and of persuasion to show
it woul d have reached the sane decision absent the enpl oyee' s protected
activity shifts to the respondent. (N shi Geenhouse (1981) 7 ARLB No. 18;
Wight Line Inc. (1980) 251 NLRB 150, 105 LRRM 1169; Royal Packing Qo

(1982) 8 ALRB No. 74; Zurn Industries, Inc. v. NL RB (9th dr. 1982) 680
F.2d 683, 110 LRRM 2944 at note 9. The burden on respondent at this point is:

- - - torebut the presunption of discrimnation by produci ng evi dence
that plaintiff was rejected for a legitimate non-di scri mnatory
reason. The defendant need not persuade this court that it was
actually notivated by the proffered reasons. It is sufficient if the
def endant' s evi dence rai ses a genui ne i ssue of fact as to whether it
discrimnated against the plaintiff. (Texas Departnent of Community
Affairs v. Burdine (1981) 450 U S 248, 101 S Q. 1089, 1094, cited in
Mrtori Brothers Dstributors (1982) 8 ALRB No. 15, p. 4.) (BEnphasis
added) (dtations omtted)

Shoul d the respondent carry this burden, the General Counsel nust then prove
by a preponderance of the evidence that the reasons advanced by the respondent
were not true reasons, but were a pretext for discrimnation. 94/ Thus, the
respondent’'s burden is the burden of going foward wth the evidence, not the
burden of proof, which always remains wth the General Gounsel. (I d
Mirtori Brothers Distributors v. ricultural Labor Relations Board (1981) 29
Gl .3d 721, 175 CGal . Rotr. 626; Paul W Bertuccio (1982) 8 ALRB Nb. 39.)

Essentially then, the standard approved by the ALRBis that the
General ounsel nust prove that the enpl oyer woul d not have taken the adverse
action against the enpl oyee "but for" the enpl oyee's protected activities.
(Merrill Farns (1982) 8 ALRB No. 4.)

Inthe present nmatter, the General Gounsel has established a prina
faci e case that the enpl oyer knew about the nine workers' protest, that it
di scharged the nine workers, that it did so because they were involved in the
protest, and that the protest was a protected and concerted activity. Here it
Is clear that as early as the second day after their arrival to the new
assi gnnent, nany

94, The General Counsel wll succeed in this: "[Either directly by
persuadi ng the court that a discrimnatory reason nore likely notivated the
enpl oyer or indirectly by show ng that the enployer's proffered explanation is
unworthy of credence.” (Texas Departnent of Community Affairs v. Burdine,
supra, 101 S G. at 1095.)
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enpl oyees becane dissatisfied wth their working conditions and sought to
reduce the nunber of hours they were required to work from9 to 8. king
Esteban Chavez as their spokesnman, they first talked wth their foreman,
Ramrez, about the problembut were unsuccessful. They next requested Ramrez
to set up a neeting wth supervisor Arnendaris but agal n were unsuccessful,
havi ng been told that Arnendaris did not have tine to see them Not to be
deterred, on the next day the group cane up wth the idea of being paid piece
rate instead of the hourly wage and presented the natter to Ramrez who
rejected it, apparently wthout even bothering to check wth hi gher nanagenent
first. And finally, on the fourth and | ast day, Chavez again told Ramrez of
the group's desire to neet wth Arnendaris and nentioned the piece rate
concept. But once again, Ramrez said "no" to both ideas. |In frustration,
Chavez told his father, @lberto, that the ﬂ_roup woul d | eave after 8 hours
work; and Glberto | ater acknow edged that his son told himthis was because
he was tired fromthe work and it was very hot.

Thus, the wal kout was designed to protest the enpl oyees' working
conditions. It was also intended to bring these sane probl ens to upper
managenent's attention. This the workers had been prevented from
acconpl i shi ng because of Ramrez' 95/ failure to transfer worker conplaints
and requests to Arnendaris. Arnendaris testified that Ramrez never di scussed
any conplaints wth him never told hi mabout the piece rate systemidea, and
never even inforned himthat the workers sought a neeting wth him .

D sappoi nted with the ack of response to their needs and havi ng been deni ed
t he opﬁortumty_to at least neet wth the one individual whomthey knew to
have the authority to nake the necessary adj ustnents, they banded together to
express their protest in an organized, lawful nanner. dearly, the wal kout
was in protest of working conditions and hourly schedul es that this group of
nine found to be unbearable. he is at a loss, therefore, to understand what
Respondent neans when it argues that there i s no evidence that the wal kout
"was for the purpose of bringing the natter to nmanagenent’'s attention" or that
there is "no evidence to showthat the wal kout was a protest or other means of
zzatzt)enpti ng to change the working conditions . . . ." (Resp's Brief, p. 18,

Protected activity has been found to exist in situations very simlar
to what occurred here. In Frst National Bank of Qumha (1968) 171 NLRB Nb.
152, enf'd (8th dr. 1969) 413 F.2d 921, five bank enpl oyees, dissatisfied
wth the uncertainty of overtine requirenents, left work early but all
returned the next norning at the regular starting tine. None was al lowed to
work. Respondent argued (as does Respondent here), inter alia, that: (1) the
job action was unprotected because it was a refusal to performwork

_ 95. Ramrez never testified. | credit Esteban Chavez’ |ucid and
| ogi cal description of the attenpts he nade through Ramrez to protest the
conditions at work and to gain the opportunity to redress themby neeting
wth Arnendaris.
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assignnents as required and could | ead to the enpl oyees' taking the sanme

cour se whenever they were dissatisfied wth their work schedul es, and (2) that
there was no show ng the enpl oyees were engaged in a concerted activity for
their "nmutual aid or protection.”

The NLRB hel d t hat:

--- a work stoppage does not |ose its presunptive protection nerely
because it is |limted in duration. |f enpl oyees have not been

repl aced while they were away fromwork, thv\?/] nust be reinstated when
they offer to return. It is at this poi nt en the enpl oyees want to
resune their services, that the enployer nay legitinately ask them
what their intentions for the future are, and to insist that they
either remain on strike, or else return to work under the conditions
then prevail i _nE, i ncl udi ng the schedul e of hours which he has set.---
recurrent strikes or threats thereof--- are unprotected, but --- a
single strike of limted duration is protected. 1d. at p. 1151
(footnote omtted).

And the sane result is reached under ALRB case law |n Pappas &
Qonpany (1979) 5 ALRB No. 52 el even enpl oyees refused to work overtine for a
variety of reasons, including exhaustion, hot weather, a desire not to work
nore than 8 hours, and dissatisfaction wth the water. The Board found t hat
the crew was di scharged because of protected concerted activity and did not
quit. "Wile it is true that differing accounts were offered regarding the
preci se reason for the wal kout . . . the existence of miltiple reasons for
any job action reflects a ‘real world situation and does not strip the
concerted activity of its protected status." 96/ Id. at p. 2, citing MGw
Laboratories (1973) 206 NLRB 602.

Fnally, in Qinmarra Mneyards (1981) 7 ALRB No. 7, the Board found
workers were engaged in concerted activity protected by section 1152 of the
Act when they sought a neeting wth Aifred Quinarra; and that their concerted
refusal to work, as a nmanifestation of their concern over wages, was clearly
protected activity.

A prina faci e case having been presented, it was up to Respondent to
show that it woul d have taken the sane action agai nst the ni ne workers absent
tdhelr protected activities. Nshi Geenhouse, supra. This Respondent did not

0.

96. Respondent admts that Pappas is factually simlar to the case
at bar (Resp's Brief, p. 19). Its attenpt to otherw se distinguish the case
i s not convi nci ng.
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Respondent attenpted during the hearing to prove that the nine
enpl oyees had quit their enploynent.97/ But there is no credible 98/ evidence
of this inthe record nthe contrary, it is clear that they had every _
intention of returning the next day, so inforned nanagenent personnel, and did
infact return. It is equally clear that these workers were not allowed to
work that day because Respondent had di scharged themfor stagi ng a wal kout .
In fact, on the day of the wal kout, the news of such a protest had spread
rapidly to Conpany officials; and they, early on, apparently, decided that if
such an event did occur, all |oart| ci pants woul d be | mmedi at el y di scharged and
repl aced by other current enployees. It is to be recalled that Estaban Chavez
testified that his father had informed himas early as noon that Repsondent's
nmanagenment had been di scussing this very course of action should there be a
wal kout. And as soon as it happened, the ﬂroup' s regul ar forenan, Vasquez,
|rmied| a’([]| ely inforned the nine enpl oyees that they had, indeed, been fired and
repl aced.

Respondent al so argues that when the ni ne showed up for work on June
5, they still had not indicated they woul d work 9 hours, as required by
nanagenent. But whether they woul d have accepted the worki ng conditions and
worked a 9 hour day, as they had three days prior to the wal kout, is not known
because no one from Respondent bothered to ask themwhat their future
intentions were. 99/ Frst National Bank of Qvaha, supra. Rather than
det erm ni ng whet her" indivi dual s anong t he grpuE of nine intended to undertake
further work stoppages, Respondent instead quickly noved to fire the entire
group of protesters and to I mmedi ately transfer other conpany personnel (15-16
wonen fromthe Lopez crew and another 12-13 fromthe Vasquez crew later in the
day) to their tenporarily vacated positions. Respondent's representatives had
no basi s on which to conclude that the nine enpl oyees intended to engage in
intermttent or recurrent work stoppages. | find that Respondent di scharged
the ni ne workers because of their protected concerted

97. It appears that Respondent nay have abandoned this argunent in
its Brief.

98. | do not credit Abundi o Lopez' representation that he heard some
nenbers of the group tell Vasquez they had quit because this testinony was
I nconsistent wth his later testinony that these workers had sai d t hey
intended to file a conpl aint because they were fired. In addition, it isin
contrast to the testinony of Esteban Chavez, Apolinar Hernandez, and Jesus

Rodri guez, whom| credit. | note that the chief wtness to the conversation,
Benny Vasquez, was not asked any questions about this matter during his
testinony. | further note that Lopez was the only wtness to suggest that a

statenent about quitting was ever nade by any of the ni ne workers.

_ 99, FHomthis standpoint, Jose Rodriguez' testinony that it was his
intention to only work 8 hours on June 5 is of no significance.
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activities in violation of section 1153(a) of the Act and will so recommend to
t he Board.

But even if there were no discharge here, the nine
enpl oyees who wal ked of f the job to protest their working conditions woul d
have t hereby becone economc strikers engaged in protected concerted activity.
Royal Packing Conpany (1982) 8 ALRB No. 16. As such, the refusal to rehire
them 100/ the fol |l ow ng day, when there were obviously positions _
avai | abl e, 101/ as Respondent sought to finish its vine planting as quickly as
possi bl e, woul d constitute a penalty assessed agai nst themfor their having
engaged in protected concerted activity. Mrtori Brothers (1982) 8 ALRB No.
23, ALID p. 30 102/ These workers coul d not [awfully be refused rehire absent
sone evi dence of cause independent of the fact that they left the job. Id.,
ALID, pp. 28-29; Royal Packing Conpany, supra. Economic strikers retain their
status as "enpl oyees" and al so retain the protecti ons of the |aw agai nst
intentional discrimnation by the enployer. NL RB v. Mickay Radio and Tel .
G. (1938) 304 U S 333, 2 LRRV 360.

Finally, Respondent argues that the nine protesters were pernmanent
repl acenents but offers no case support for the proposition that such a
characterization would apply to an I n-house transfer of approxinately 25
enpl oyees for 2-3 days to replace 9 strikers. At best, what occurred was a
tenporary transfer and a tenporary replacenent entitling the nine enpl oyees to
I rmedi ate reinstatenent upon their reapplication for work. It is well settled
that economc strikers applying for reinstatenent have a right to be
reinstated i nmediately unless they have been permanently replaced. NL.RB v.
Heetwod Trailer ., Inc. (1967) 389 US 375 66 LRRM 2737; Lai dl aw Corp.
(1968) 171 NLRB 1366, 68 LRRM 1252, enf'd (7th dr. 1969) 414 F.2d 99, 71 LRRM
3054, cert. denied (1970) 397 U S 920, 73 LRRM 2537; Seabreeze Berry Farns
(1981) 7 ALRB No. 40; Fudden Produce, Inc. (1982) 8 ALRB No. 42.

100. This woul d i nclude Arnmando Lara who, al though he did not "report
to work"™ on June 5, was at the field ready to work and only declined to report
because fel |l ow workers told himthat none of the group of nine were going to
be enpl oyed. At that point, any work application by Lara woul d have been a
futile gesture. "(Where an enpl oyer has nade clear its discrimnatory policy
not to rehire a particular group of persons -- each nenber of the group need
not undertake the futile gesture of offering in person to return to work."
J.R Norton Gonpany (1982) 8 ALRB No. 89, at p. 10.

101. Not only were there positions available, but there were nore
than the previous day. Vasquez testified that the conbined total of workers
doi ng nursery work on June 5 surpassed the total nunber that had worked the
day of the wal kout .

102. In Martori, the one day work stoppage was occasi oned, inter

alia, dby conpl aints of tiredness, hot weather, and workers' being shifted
ar ound.
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B. The Refusal to Rehire

1. F ndings of Fact

a. The Hring Procedure

Ranch rmanager John Zani novi ch testified that normal ly seniority
workers 103/ were sent letters which told themto report for work on a certain
date and were instructed to bring these letters wth them Zani novi ch
testified that the Gonpany usual |y only enpl oyed workers wth letters the
first day but that thereafter, applicants were enployed on a "first cone,
first served' basis, according to the needs of the Conpany; a previous work
history wth Respondent nade no difference to an applicant's chances at that
poi nt .

Zani novich testified that the pruning season usual ly began in
Decenber and that in Decenber, 1981 nunerous workers who had worked during the
precedi ng grape harvest and finished that entire season were consi dered
seniority workers and had received these seniority letters104/ for the
upcom ng pruni ng season. (G C Ex 45).

b. The Decision Not to Hre Back the Goup of N ne

Joria Hernandez, Benny Vasquez' daughter, worked in her father's
crew (as did the group of nine) during 1981. Hernandez testfied that one day
at her hone her father and she spoke about the nine workers who . had reapplied
for pruning work in Decenber of 1981, infra. According to Hernandez, her
father nentioned in this conversation that there was a list of persons who had
put inaconplaint wth the Sate agai nst the GConpany and that his orders were
that no one on the list was to be rehired in pruning, at least until the Sate
conpl ai nt had been settled. Mre specifically, Hernandez testified that her
father stated that during the Decenber pruning hirings, N ck Zani novichl oy105/
told himnot to hire any of the nine; and when told that one of the group was
al ready working (O ecensio Rodriguez, infra), instructed himto pay Rodriguez
off and I et himgo.

_ 103. Zaninovich testified that a seniority worker was |ike a steady
in that he worked on the gondola, then pruning, next the tying of the vines,
foll oned by the suckering, ti pﬁl ng, and del eafi ng process. Such a worker
woul d ose his seniority were he to mss one of those seasons.

104.  Zaninovich further testified that the sane the of letter was
also sent out for other seasons, as well, including grape harvesting and
ti pping, suckering and deleafing. (GC Ex 47.)

105. N ck Zani novich is John's son and works at respondent's
as a super vi sor.
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_ Vasquez testified that he coul d not specifically renenber having had
this conversation wth his daughter, QGoria, but did recall a conversation
w th anot her daughter, Rachel Bravo, in which he told her the nine were not to
be rehired. A though Vasquez denied that he ever sawa "list" of the nine
al leged discrimnatees, he testified that it was nade clear to himby N ck
Zani novi ch that the Conpany did not want to rehire any of the nine workers
that had wal ked out on June 4 because they had been di scharged. Vasquez
testified that he becane aware of this during the Decenber pruning hiring when
he was told to di scharge O ecensio Rodriguez. According to Vasquez,
Zaninovich told him "No, we can't hire them Ve don't want to get in a
ness.”" (TR 5, p. 80.)

Mny of the alleged discrimnatees testified that they had applied
for work in the 1981 pruni ng but had been refused rehire:

G ecensi o Rodriguezl 06/ - Rodriguez was actual |y hired for pruning on
Védnesday, Decenber 9, by N ck Zaninovich and told to join Vasquez' 107/ crew
Vasquez presented Rodriguez with the necessary forns which he filled out; he
was al so i ssued pruning shears (GC Ex 9). Rodriguez worked three hours when
Vasquez approached hi mand told him according to Rodri guez, that he coul d no
| onger prune because he had not previously picked grapes in the gondol a.
Vasquez paid him$10 in cash for his three hours, approxinately representing
the then existing rate of $3.45 per hour. 108/

_ Vasquez confirned that the above-described event occurred but gave a
different reason for his asking Rodriguez to | eave. Vasquez sinply stated that
he was told by N ck Zani novich that no one fromthe group of nine was to be
rehired, that he (Zaninovich) had mstakenly done so, and that the error was
to be rectified by dischargi ng Rodri guez.

Armando Lara - Lara testified that he and his brother, R goberto,
personal |y visited Vasquez' house in Novenber, 1991 to inquire about work in
the forthcomng pruning season and that he was assured there woul d be a job
for him h Mnday, Decenber 7, he reported to N ck Zani novich and was tol d,
along wth nany others, that people wth letters would be hired first (Lara
had no letter) and that there was no work for any others that day but to
report back to the shop on Wdnesday, Decenber 9. Lara returned but was not
hired, though others were.

106. Rodriguez is al so known as "Chencho. "

107. Vasquez testified that he recal |l ed seeing Soriano, Godinez, and
Lara applying for work the sane day that Rodriguez did.

108. Soriano testified that he observed this event and that Rodriguez
was the only worker asked to | eave.
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At that point, Lara approached Vasquez in the fields and asked why he
had not been rehired. Lara testfied that Vasquez replied: "WII, | don't
think the guy hire you (sic) -- you and the other eight workers —because you
filed the charges agai nst Sutmer Peck. And | don't think they' re going to
hire youu And 1l wsh |l could hire you but I can't. | got others and | can't
hire you" (TR 2, p. 69.) Nevertheless, Vasquez, according to Lara, al so
told himto cone back on Monday, Decenber 14 and try again.

Lara returned but was, again along wth sonme ot hers, denied
enpl oynent on the grounds that all the jobs were filled. (nce again, Lara
sought out Vasquez who, according to Lara, stated: "V¢ll, | told you guys that
you wasn't (sic) going to get hired because of this problemlast summer -----
and | told you guys | didn't think you was (sic) going to get hired.
(TR 2, ﬁ 70.) Lara testified that his brother, R goberto, was present
during this conversation.

_ Lara al so testified that others were hired that day even though they
did not have any letters. |In fact, Lara testified that in the 1980 pruni ng
rs}_easgn he had shown up for work wthout a letter on the third day and was

i red.

~  Rogoberto Lara, Arnando' s brother, who is not a naned al l eged
discrimnatee herein, testified that he first applied for pruning work in md-
Novenber by going with his brother to the Vasquez house 109/ to Inquire when
the season woul d start. According to Lara, Vasquez told himthat both he and
his brother, Armando, had jobs and to just show up the first part of Decenber.
Lara testified that nothing was said about any seniority |etter requirenent
and that in any event, he had never needed one in four prior seasons of

pruni ng work . 110/

Lara testified that the first hirings took place a few days prior to
what he mstakenly cal |l ed the opening day of the season on Decenber 9 111/ and
that he and Arnando both applied. According to Lara, N ck Zani novi ch tol d
themthat those wth letters would be hired first and the others contacted
later, if there were jobs available. Zaninovich asked if the Laras had worked
in the pruning before and took down their nanes.

109. Lara testified that Vasquez was his father-in-1aw

110. Lara testified that he had previously been inforned that he
needed such a letter but was always able to work w thout one because he was
enpl oyed only in pruning and that it was his understanding that only the
gondol a workers were required to have such a letter in order to obtai n work.

111. Lara was actually referring to Monday, Decenber 7.
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Lara returned on Védnesday, Decenber 9, around 6:30 a.m and was
hired by Vasquez. Hs brother, arriving shortly thereafter, was not.
According to R goberto, sever al new peopl e were hired that day who, like the
Laras, did not have letters but, unlike the Laras, had never wor ked_ for the
Qonpany before. Lara testified he knew this because Vasquez conpl ai ned to hi m
that he didn't like to have to train these new peopl e to prune when they had
never pruned before.

A few days after he was hired, Lara asked Vasquez why hi s brother,

Armando, was not enpl oyed since both of themhad wor ked toget her the last four
seasons. According to Lara, Vasquez replied that: "--he wished he could hire
hi mbut he has orders just [ike any other worker --- that he was on sone type
of list of nine nen that were not supposed to be hired -- that those nine ---
they wal ked off their job the summer before, or were fired -- and -- that
because of the charge agai nst the Conpany, j[hat it wll resolve into this type
of problemthey had this year of getting a job —it was being circul ated
through the ranch for themnot to be hired. "112/ (sic) (TR 2, pp. 88-89.)

Ruben Godinez - Godinez reported to Vasquez in the field at 7:00 a.m
on Decenber 7; there were al ready workers pruning, sone of whom according to
Godi nez, had never worked for the Conpany before. Godi nez signed the required
formto obtain pruning shears, but Vasquez took the formaway fromhimas he
was just finishing it and told himhe did not have a job and shoul d report to
t he shoE. There he heard N ck Zaninovi ch tell nunerous applicants that they
had to have a letter to get aiob that day. Gdinez testified he didn't see
anybody in the shop hol d| ng a letter and that he had pruned the year before
(but not on the first day) w thout one.

A few days after Decenber 7, Godinez again returned to seek
enploynent. Arriving at 7:00 a.m, he reported to Vasquez at the field —
there were al ready ﬁeopl e working -- but was inforned he coul d not have a job.
Godinez testified that while he was there, there were at | east 30 others
| ooki ng for enpl oynent, sonme of whomwere hired; others were not. A sone
poi nt, Vasquez announced to all the assenbl ed applicants that there was no
nore work for anyone.

Quadal upe Soriano -- On Decenber 7, Soriano applied for work at the
shop and heard John Zani novi ch gi ve Vasquez an order that whoever did not have
aletter fromthe Gonpany coul d not work and woul d have to go to the office.

At the office, Soriano asked N ck Zani novich for work but was told (along wth
several others, sone of whomwere new job applicants) to wait for an answer.
Zaninovich then left in his truck and did not return. Soriano, who had waited
1™ hours, then also left and did not return to look for work again, as he
testified it was obvious no one fromthe Conpany

112. it is not entirely clear but is I|kela/ that -this conversation
\Cas one of the same ones in tine and pl ace described previously by A nando
ara.
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had any interst in giving himany. He further testified that sone of the new
job applicants did get jobs fromVasquez that day, but he did not know whet her
they had | etters fromthe Gonpany.

Soriano al so testified that in the prior four years he pruned, a
| etter had never been required to work even on the first day of the season,
whi ch was when he testified he always started. He further testified, however,
that a letter had been required the one year he worked on the gondol a.

Jose Fodriguez - Onh January 10, 1982, he reapplied for pruning work
by contacting Vasquez in the field but was infornmed by himthat he couldn't be
enpl oyed because he had been fired for wal ki ng_ off the job and that in any
event, he woul d not be enpl oyed until the pending case was resol ved.
Rodriguez further testified that he did not observe any new workers bei ng
hired at the tinme he applied for work.

_ Apolinar Hernandez - In August of 1981 Hernandez applied for work on
the first day of the grape harvest, the only one of the nine alleged
discrimnatees to do so. Hernandez testified that custonarily, a job
applicant would arrive with his "group", 113/ woul d get onto a gondola
tractor, 114/ and drive over to the field where he/she woul d then be assi gned
work. 115/ It would only be later during the grape picking, while actually in
the fields, that a formal job application formwould be filled out 116/

Though Hernandez arrived wth his group and was ready to work, he was
not hired. The other nenbers of his group, however, all relatives of hisll7/
and new to the conpany, were enpl oyed. in addition, Hernandez testified that
others were hired after that day including one other relative of his.
Hernandez did not knowif any of these persons had letters but testified that
his relatives did not and that the first year he worked i n the gondol a, 1980,
he didn't need one to work; he al so never recei ved one in 1981.

113. The group consists of four workers per gondol a.

114. QGapes are harvested in gondol as pul | ed by tractors. e group
menber woul d drive the tractor between two rows while the other nenbers of the
group pi cked the grapes.

o 115. Hernandez testified this was the sane nethod he used to obtain a
job in the 1980 harvest.

~116. Hernandez testified that sone of the workers, however, did fill
out their applications in the shop before going to the field.

117. The other nenbers of the group included Hernandez’' wife,
brot her, and brother-in-law
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Hernandez testified that on the day he drove the tractor to the field
to apply for work, forenan Abundio Lopez told him "Get off of the tractor.
You don't have any right to a tractor because you are believing in gossip."
(sic) (TR 1, p. 131.) Hernandez did not reapply for work.

As to the remai ning workers that were fired on June 4, the conpl ai nt
does not allege nor was there any proof produced that Esteban Chavez, Socorro
Rodriguez, or Jesus Rodriguezl118/ ever reapplied for work at Respondent's
pl ace of business subsequent to June 5, 1981.

2. Analysis and Goncl usi ons of Law

~ To establish a prinma facie case of discrimnatory di scharge or
discrimnatory refusal or failure to rehire, the General Counsel nust show by
a preponderance of the evidence that the enpl oyee was engaged i n protected
activity, that Respondent had know edge of such activity, and that there was
sone connection or causal relationship between the protected activity and the
di scharge or failure to rehire. And where the alleged discrimnation consists
of arefusal torehire, the General (ounsel nust ordinarily show that the
discrimnatee applied for work at a time when work was avail abl e and that the
enpl oyer's policy was to rehire forner enpl oyees. Verde Produce Conpany
(1981) 7 ALRB No. 27; J.R Norton Conpany (1982) 8 ALRB No. 89; kegawa
Brothers (1982) 8 ALRB No. 90.

o If the General (ounsel establishes a prina facie case that protected
activity was a notivating factor in the enpl oyer's decision, the burden then
shifts to the enpl oKer to prove that it woul d have reached the sane deci sion
in the absence of the protected acti vi t?/. Ver de Produce Conpany, supra.
Mrtori Brothers Dstributors v. Agricultural Labor Rel ations Board, supra,
(1981) 29 CGal.3d 721; Wight Line Inc., supra, (1980) 251 NLRB No. 150, 105
LRRM 1169; N shi G eenhouse, supra, (1981) 7 ALRB No. 18.

. Furthernore, section 1153(d) of the Act makes it unlawful to
"di scharge or otherw se di scrimnate agai nst an agricul tural enpl oyee because
he has filed charges or given testinony under this

118. The General (ounsel attenpted to show that sonetine in February,
1982, Jesus' brother, Jose, told himthat Vasquez had orders not to hire any
of the Rodriguez brothers. But this event, if true, happened after the
initial hiring in the pruning in Decenber of 1981 and apparently, after the
close of the pruning season. It does not explain why Rodriguez failed to
apply for work at the beginning of that season. In addition, the General
(ounsel tried to showthat as early as August of 1981, when the gondol a season
was starting up, Jesus Rodriguez had heard a runor that none of the nine
workers were to be rehired. But this "runor” is too inchoate for ne to give
it any weight. Nor is there evidence that but for this runor, Rodriguez woul d
have applied for gondol a worKk.
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part." This provision is identical (except for the use of the word _
"agricultural") to section 8(a)(4) of the National Labor Relations Act, and it
has been held that the NNRB's broad and |iberal interpretation of this
provision wll be followed by the ALRB. Bacchus Farns (1978) 4 ALRB No. 26.

D scharging or disciplining an enpl oyee for filing unfair |abor practice
charges is unlawful . (C Mndavi & Sons d/b/a/ Charles Krug Wnery (1979) 5
ALRB No. 53, rev. den. by @.App., Frst Ost., Ov. 2, June 13, 1980; hg.
den. July 16, 1980. See also, NL.RB v. <rivener (AABectric .) (1972
405 US 117, 31 L. K. 2d 79.)

Arefusal torehire, if it isinretaliationfor the filing of a
charge, is also unlawful. Al FHre Protection, Inc. (1977) 223 NNRB No. 9, 96
LRRM 1440; Qenroy onst. Go., Inc. v. NL RB (7th dr. 1975) 527 F. 2d 465,
91 LRRM 2074; Sinclair Qass Conpany v. NL.RB. (7th dr. 1972) 465 F. 2d 209.
Even if there may be valid reasons for the original discharge, a subsequent
refusal to rehire based upon the fili nE of a charge concerni ng that di scharge
Lsm;vlllzgggl NLRB v. Witfield Pickle G. (5th dr. 1967) 374 F.2d 576, 64

The testinony of several credible wtnesses established wthout any
doubt that follow ng the June 4 wal kout and subsequent unfair |abor practice
filings, the Respondent decided as a matter of policy not to rehire again any
person who participated in those concerted protected-activities. R goberto
Lara, an enpl oyee not alleged to be a discrimnatee, testified w thout
contradiction that Vasquez told himhe had orders not to rehire his brother,
Armando, and the other eight workers because of their wal kout and their filing
of charges with the ALRB. Arnmando Lara corroborated this testinony by stating
that Vasquez had, indeeed, nade these renarks. 119/ Vasquez' own daughter,
Joria Hernandez, al so corroborated the substance of the Lara testinony —t hat
her father was (ri]l ven orders not to rehire for the pruni nP any of the group of
nine who had filed charges agai nst the Conpany 120/ Finally,

119. Vasquez was not asked about and therefore did not deny that the
statenents were nade. | credit both Laras that they were. R goberto answered
the questions in an honest, forthright, self-assured nanner and w t hout
Bels!tat |b|on. Arnando appeared to me to be truthful, straightforward, and

el i evabl e.

120. Vasquez testified throughout as honestly as he coul d. However,
here | believe he nay just have forgotten about this discussion with Qoria,
whose testinony regardi ng such a conversation was stated cl earl?/ and lucidly.
| credit her. It 1s not unreasonable to assune that G oria woul d have had
such a conversation with her father (a simlar one was hel d between her father
and sister, Rachel), given the fact that Qoria al so was enpl oyed by
Respondent, worked in the sane crew as the nine discrimnnatees, and woul d
have nﬁtt urally had an interest in the ramfications of the wal kout upon her
co- wor kers.
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Apol i nar Hernandez testified, wthout contradiction, that he was denied re-
enpl oynent in the grape harvest by Abundi o Lopez who cal led hima "gossip", a
more than likely reference to his having filed an ALRB charge. 121/

In fact, Vasquez hinself as much as admtted these facts. Though not
renmenbering if he told his daughter, QGoria, anything about it, he
acknow edged that he was instructed not to rehire any of the group and
further, that one of his supervisors, N ck Zaninovich, had told himnot to
rehire thembecause the Conpany didn't "want to get in a ness,' 122/ anot her
|0055| ble reference to not hiring any nenbers of the group while their unfair
abor practice claimwas still pendi ng.

_ Thus, the General Qounsel established a prina facie case that the
nine all eged di scri mnatees engaged in protected activity, that Respondent had
know edge of such activity and that there was a nexus between that activity
and Respondent's refusal to rehire them The burden then shifted to Respondent
t(r)] show that none of the nine woul d have been rehired anyway, regardl ess of
their activity.

- Respondent has failed to carry this burden because it is obvious,
desP! te its defenses that the discrimnatees |acked seniority letters or
applied for work at a tine when no work was avail abl e, that Respondent was
intent upon retaliating agai nst themfor the wal kout and their filing of
charges; and there was sinply no way they were ever goi nP_ to be selected for
enpl oynent. The first expression of this retaliatory policy was in August of
1981 when Hernandez applied for work in the grape harvest in the sane way he
had applied in 1980. Respondent clains he | acked the required letter to be
hired, but this defense can hardy stand, even assumng arguendo the existence
and consi stent enforcenent of Respondent’'s seniority program in view of the
fact that the reason he failed to finish the preceding tippi ng season (and
therefore, presunmably, did not qualify to receive the required letter) was the
discrimnatory treatnent he received at the hands of Respondent, as the result
of his participation in the wal kout .

Moreover, even apart fromthe letter requirenent, Respondent is
unabl e to explain why it violated its own "first cone/first hired' policy by
hi ri nP, as new hires once seniority positions were filled, those in Hernandez'
gondol a group that he had brought wth himwhile on the sanme day and at the
sane tine denyi ng

121. Lopez was not asked and therefore did not deny that this
statenent was nade. | credit it. Though at tines confused, possibly
occasi oned by physical discomiort, Hernandez general ly was a credi bl e w tness.

122. Zaninovich did not testify. | credit Vasquez that the renark
was nade.
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hire to Hernandez hi nsel f.

The policy was next expressed at the comnmencenent of the pruning
season. (nh Mbnday, Decenber 7, 1981, the season's openi ng day, Respondent
hired initially those wth seniority letters (as listed in General Qounsel's
Exhi bit 46); but once those persons were hired, non-letter hol ders began to be
hired, e.g. onthe first day, Mria G Mndoza, 123/ on the second day,
Aegjandro Jinenez. (GC Ex 11.) Thus, on the first two days of the season,
non-seni ority enpl oyees were already being hired, and on the third day,
Decenber 9, large nunbers of themwere enpl oyed; e.g. 20 workers were hired
into the Vasquez crew and 26 into the other two crews gAbundl 0 Lopez' and
Micente Montemayor’s). In the past, all the nenbers of the group of nine had
been hired without letters. Soriano testified he had worked four previous
pruni ng seasons wthout a letter and had in the past been hired on the first
day. 124/ The fact that not one of the alleged discrimnatees was hired raises
a strong inference that discrimnation played arole in their treatnent.

Four of the group of nine were present and reporting for work on

Decenber 9; e.g. Lara, Godinez, Soriano, and Rodriguez (Chencho). The latter
was actual ly hired until it was realized that the Conpany had m stakenly
enpl oyed one of the untouchabl es; he was paid off and quietly let go the sane
day. 125/ The reason he was asked to | eave -- that he had never pi cked grapes
Wth t he gondola before -- was obviously, pretextual; it did not conformwth

ondent s own first cone/first hired policy. Godinez had al nost finished
f|| out the formal job application when it was taken fromhim and he was
told t ere was to be no work for him Likew se, Lara was not enﬁ! oyed and was
i nforned by Vasquez that the group of nine was not Pm ng to be hired. Soriano
waited in vain for Zaninovich to return with a final answer regarding his
chances for work; he was not hired.

~ Respondent argues that Soriano shoul d not be considered as having
reappl i ed for work since he only showed up on the first day of the pruning and
did not return again. But, as has been shown, there was sone hiring on the
first day of persons wthout |etters; and Soriano had a reasonabl e expectation
of being so enpl oyed, having been hired the |ast four pruning seasons on the
openi ng day wthout such a letter. In addition, Zaninovich's failure to

_ 123. Marria G Mendoza, enpl oyee #34978, shoul d not be confused wth
Mari a Mendoza, #34977, a seniority enployee. (GC Ex 46.)

124. Soriano, of course, was not hired. But R goberto Lara, who did
not participate in the wal kout but who had al so worked the last four seasons
wthout a letter, was.

_ 125. Rodriguez’ name does not even appear on the payroll records as
havi ng worked a part of one day. (GC Ex. 11.)
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personal |y return to Soriano with a response to his request for a job nay have
clearly signalled to himthat Respondent had no desire to enpl oy hi mand t hat
any further job application on his part would be a futile gesture. J.R Norton
Gonpany, supra. See al so, kegawa Brothers, supra.

Respondent al so argues that Jose Rodriguez did not apply for work on
a day when work was available. This appears to be correct. FRodriguez did not
reapply for pruning work until January 10, 1982, nore than a nonth after the
start of the season, and no reason was proffered for the delay. Rodriguez
testified no one was hired the day he applied, and the records do not reflect
that Vasquez hired anyone that day.126/ A though Rodriguez testified Vasquez
told hi mthe Gonpany would not hire him this is irrelevant in viewof the
1;1 act tlhat dt here were no subsequent openings in the Vasquez crew after the day
e appl i ed.

| recommend that Respondent be found to have viol ated sections
1153(a) and 1153(d) of the Act.

~ N N N N N N N N~~~

~126. The last newy hired person appears to be WIfredo Medrano who
was hired by Vasquez on January 8, 1982. Qhers were al so hired by Vasquez
during that week but all before January 10 (G C Ex 11, week endi ng January
11, 1982). Amranda Torres was a new hire in Mntenmayor's crew but she was
apparently hired on January 5, 1982. Lucia Garnica started working on January
12, 1982 in the Lopez crew but had previously worked for Respondent, though a
long tine before, on Decenber 13, 1981 (GC Ex 11).
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Xl. THE REMEDY

Havi ng found that Respondent, Summer Peck Ranch, Inc., failed and
refused to bargain in good faith in viol ation of sections 1153(e) and (a) of
the Act, | shall, pursuant to the provisions of Section 1160.3, recommend that
Re_spondent be or dered to meet wth the UFW upon request, to bar gai n i n good
faith, torefrain fromunilaterally changi ng enpl oyees' wages or worki ng
conditions and fromfailing and refusing to furnish infornation rel evant to
col | ective bargai ning, as requested by the UFW and to nake whole its
agricultural enployees for the | oss of wages and other economc benefits they
incurred as a result of Respondent's unl awful conduct, plus interest thereon
conputed i n accordance with the Board s Decision and Qder in Lu-Bte Farns,
Inc. (August 18, 1982) 8 ALRB No. 55.

| shall recomrmend that the nake-whol e renedy commence on Sept enber
29, 1980, the date upon whi ch Respondent engaged in conduct which, in view of
the totality of the circunstances, first constituted an unl awful failure and
refusal to bargain in good faith, Q P. Mirphy (1979) 5 ALRB No. 63, and
continue until such tine as Respondent commences to bargain in good faith wth
the UFWand thereafter bargains to contract or bona fide inpasse.

_ | shall al so reconmend that Respondent be found to have violated
sections 1153(a) and (d) of the Act for discharging and refusing to rehire its
enpl oyees for engaging I n protected concerted activities.

Woon the entire record, the findings of fact and concl usi ons
of law set forth above, | issue the follow ng:

RECOMENCED GREER

_ By authority of Labor Gode section 1160.3, the Agricultural Labor
Rel ations Board (ALRB or Board) hereby orders that Respondent, Summer Peck
Ranch, Inc., its officers, agents, successors, and assigns shall:

1. GCease and desi st from

_ (&) Failing or refusing to bargain collectively in good faith
wth the Uhited FarmVWrkers of America, AHL-Q O (UAW w th respect to wages,
hours, and other terns and conditions of enploynent of its enployees, or the
negotiation of an agreenent covering such enpl oyees, or in any other nanner
farling or refusing to so bargain wth the UFW

(b) Mking unilateral changes in its enpl oyees' terns or
condi tions of enpl oyment w thout giving prior notice to and bargai ning wth
the URWconcer ni ng such proposed changes;

ﬁc) Failing or refusing to furnish to the UFW at its request,
information rel evant to col |l ective bargai ni ng;
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(d) D scharging or refusi n? to hire or consider for enpl oynent
or otherw se discrimnating against any of its agricultural enpl oyees because
of their participationin a protected concerted work stoppage or ot her
protected activities;

(e) Inany like or related manner interfering wth,
restraining, or coercing agricultural enployees in the exercise of those
E lbgh';s guaranteed by section 1152 of the Agricultural Labor Rel ations Act

t).

2. Take the followng affirmative actions which are deened necessary
to effectuate the policies of the Act:

(a) Woon request, neet and bargain collectiviely in good faith
wth the UAW as the certified exclusive collective bargai ning representative
of its agricultural enpl oyees, wth respect to sai d enpl oyees' rates of pay,
wages, hours of enploynent, and other terns and conditions of enpl oyenent,
and/ or any proposed changes in its agricul tural enpl oyees' working conditions
and, if an understanding i s reached, enbody such understanding in a si gned
agr eenent ;

_ (b) Woon request of the UFW rescind the wage increase granted
in My of 1981 and, thereafter, neet and bargain collectively in good faith
wth the UFW at its request, as certified exclusive" bargai ni ng
representative of its agricultural enpl oyees regardi ng such changes;

(c) On request provide the UFWw th infornation
regarding its enpl oyees' hours worked and other data relevant to collective
bar gai ni ng;

(d) Mke whole its agricultural enployees for all |osses of pay
and other economc |osses they have suffered as a result of Respondent's
failure and refusal to bargain in good faith wth the UAW such amounts, plus
interest, to be conputed in accordance wth the Board s Decision and Order in
Lu-Ete Farns (August 18, 1982) 8 ALRB Nb. 55. The nake whol e period shal |
extend from Septenber 29, 1980 until June 10, 1982, and fromJune 10, 1982
until the date on whi ch Respondent commences good faith bargaining wth the
UFWwhi ch results in a contract or bona fide I npasse.

(e) Mike whol e the foll ow ng enpl oyees for all |osses of pay
and ot her economc | osses incurred by themas a result of their discharge by
Respondent, together wth interest thereon, the backpay awards to be conputed
I n accordance wth Board precedents:

Est eban Chavez

G ecensi 0 Rodri guez
Jose Rodri guez
Socorro Rodri guez
Jesus Rodriguez Mreno
Quadal upe Sori ano
Ruben God | nez

Apol i nar Her nandez
Armando Lara
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(f) Nake whole the foll ow ng enpl oyees for all |osses of pay
and other economc |osses incurred by themas a result of Respondent's refusal
torehire them together wth interest thereon, to be conputed i n accordance
w th Board precedents:

G ecensi 0 Rodri guez
Socorro Rodri guez
Quadal upe Sori ano
Ruben Godi nez

Apol i nar Her nandez
Armando Lara

(g) Preserve, and upon request, nake available to the Board or
its agents for examnation, photocopying, and otherw se copying all records
rel evant and necessary to a determnation of the amounts of backpay,
8alée\/\hol e, and interest due to the affected enpl oyees under the terns of this

er.

(h) Sogn the Notice to Enpl oyees attached hereto and, after its
translation by a Board agent into all appropriate | anguages, repr oduce
ﬁuff! Ci ]gnt copi es thereof in each | anguage for the purposes set forth
erei nafter.

_ (i) Post copies of the attached Notice in conspi cuous pl aces on
its pr_opertg for sixty-days, the period(s) and place(s) of posti n? to be
determned by the Regl onal Director, and exercise due care to repl ace any

Noti ce whi ch has been al tered, def aced covered, or renoved.

J Provi de a copy of the attached Notice to each
e][rp![ (r)]yeeoh:jI red during the twel ve-nonth period foll ow ng the date of issuance
o) IS er.

(k) Ml copies of the attached Notice, in all
appropriate | anguages, wthin thirty days after the date of issuance of this
Qder to all agricultural enpl oyees enpl oyed by Respondent between Sept enber
29, 1980, and the date the Notice is mail ed.

(1) Avrange for a representati ve of Respondent or a Board agent
to distribute and read the attached Notice, in all appropriate |anguages, to
the assenbl ed enpl oyees of Respondent on Corrpany time and lar operty at tines
and pl aces to be determned by the Regional Drector. Followng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions enpl oyees nay have
concerning the Notice and/or their rights under the Act. The Regional
Drector shall determne a reasonabl e rate of conpensation to be pai d by
Respondent to all non-hourly wage enpl oyees to conpensate themfor tine Iost
at this reading and the questi on-and-answer peri od.

(m NMNotify the Regional Drector inwiting, wthin thirty days
after the days of issuance of this Gder, of the steps which have been taken
toconply wth it. Udon request of the Regional Drector, Respondent shal l
notify himor her periodically

- 84-



thereafter in witing of further actions taken to conply wth this Oder.

ITIS FURTHER GRCERED that the certification of the UAW as the
excl usi ve col | ecti ve-bar 8ai ning representative of all of Respondent's
agricul tural enpl oyees, be extended for a period of one year fromthe date
followng the issuance of this Qder on whi ch Respondent commences to bargai n
in good faith wth the UFW

DATED  April 29, 1983.

MARVIN J. BRENNER
Admini strative Law Judge
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NOT CGE TO ACR QLTURAL BEMPLOYEES

After investigating charges that were filed in the Delano Gifice, the General
Qounsel of the Agricultural Labor Relations Board issued a conplaint that
alleged that we had violated the law After a hearing at which each side had
an opportunity to present evidence, the Board found that we did violate the

| aw by bargaining 1n bad faith wth the UFWregardi ng a col | ective bargai ni ng
agreenent and di scri mnating agai nst enpl oyees for their protected concerted
activity. The Board has told us to post and publish this Notice. Ve wll do
what the Board has ordered us to do. V¢ also want to tell you that the
Aﬂrlculj[ural Labor Relations Act is alawthat gives you and all farmworkers
these rights:

1. To organi ze yoursel ves;

2. To form join or hel p unions;

3. Tovote in a secret ballot election to decide whether you want a union to
repr esent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng condi tions through a union chosen by a majority of the enpl oyees
and certified by the Board,

5. Todact together wth other workers to hel p or protect one anot her;
an

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing any of the things |isted above.

VEE WLL in the future bargain in good faith wth the UFWw th the intent and
pur pose of reaching an agreenent. In addition, we wll reinburse all workers
who were enpl oyed at any tine during the period from Septenber 29, 1980 to the
date we begin to bargain in good faith for a contract for all |osses of pay
and ot her economc | osses they have sustained as the result of our refusal to
bargain wth the UFW

VE WLL NOT refuse to provide the UFWwth the information it needs to bargai n
on your behal f over working conditions.

VEE WLL NOT nake any changes in your wages or working conditions w thout first
noti fying the UFWand gi ving thema chance to bargain on your behal f about the
proposed changes.

VE WLL NOI termnate or refuse to hire or consider for enploynent or
ot herw se di scri mnate agai nst any enpl oyee, previ ous enpl oyee, or applicant
f_orhenpl oynent because he or she has exercised any of the above-stated
rights.

VEE WLL offer Esteban Chavez, O ecensio Rodriguez, Jose Rodriguez, Socorro
Rodri guez, Jesus Rodriguez Mreno, Quadal upe Soriano, Ruben Godi nez, Apolinar
Hernandez, and Armando Lara their jobs back and pay themany noney they | ost
because we termnated them
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