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DEAQ S AN AND CRDER
nh May 23, 1983, Administrative Law Judge (ALJ) WIliamH

Seiner issued hi-s attached Decision in this proceedi ng. Thereafter,
S gnal Produce Gonpany/ Don & Dave Brock Farmng (Respondent) tinely filed
exceptions to the ALJ ' s Decision and a brief in support thereof. A
reply brief was filed by the General (ounsel .

Pursuant to the provisions of Labor Gode section 1146,1] t he
Agricultural Labor Relations Board (Board or ALRB) has del egated its
authority inthis matter to a three-nenber panel.

The Board has considered the ALJ ' s Decision in |ight
of the exceptions and briefs of the parties and has decided to
affirmthe rulings, findings, and concl usions of the ALJ only to
the extent consistent herew th.

The conplaint in this case alleged that Respondent

v Al section references herein are to the Galiforni a Labor
Gode unl ess ot herw se specifi ed.



viol ated sections 1153(a) and 1153(d) of the Agricultural Labor Rel ations
Act (Act) by: (1) refusing to rehire its enpl oyees Quillerno Barraza and
Jesus S lva Garcia because of their participation in protected concerted
activity;, (2) laying off Barraza shortly after his reenpl oynent because
of his participation in the aforesai d protected concerted activity and
because of his utilization of ALRB processes; and (3) laying off Slva
because of his participation in the aforesai d protected concerted
activity.

Charging Parties Barraza and S |va are enpl oyed as | oaders of
Respondent ' s asparagus trucks. The trucks are rented to Respondent by
Jesus Jacobo, who is both an enpl oyee and an i ndependent contractor.
General Gounsel contends that the Charging Parties were not rehired
initially because of their participation in protected concerted activity
and that, after they were rehired, they were laid off a short tine |ater
for the sane reason that they were not initially rehired. Respondent
contends that the concerted activity in question (the request for a wage
increase and tine-and-a-hal f for Sundays) occurred in 1979 or early 1980,
and not in 1981 as alleged, and that therefore there was no causal
connection between the protected concerted activity and the events of
1982. Respondent al so argues that Barraza was not imediately rehired
because he reported after the 1982 season had al ready begun (wth a full
conpl enent of workers) and that S lva was not rehired at the appropriate
ti me because Respondent was unaware of his new address and phone nunber.
Respondent further contends that the | ayoffs were conducted in a

legitimate manner pursuant to a valid business justification.
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The Goncerted Activity

The Charging Parties (Barraza and Slva) testified that toward
the end of the 1981 season (January to April) they, together wth anot her
enpl oyee, Leopoldo O az, went to the conpany of fice on behal f of the
drivers and | oaders to see about getting a wage increase and ti ne-and-a-
hal f for Sundays. The wage rate at that tine was either $4 or $4. 10.

The enpl oyees di scussed the matter with conpany representative Don Brock,
who i ndi cated he woul d act to resolve the problem The workers began
receiving tine-and-a-hal f for Sundays sonetine afterward.

n cross-examnati on Barraza was confronted with the fact that
in the declaration he submtted wth the unfair |abor practice charge, he
-stated that the neeting with Don Brock took place in md-February of
1981, that after talking wth other |oaders, he al one net with Brock at
the Sgnal office, and that as a result of the neeting the wage rate for
| oaders was raised to $4/hr. fromthe existing $3.80/hr. He indicated
that he believed his inability to get hired at the begi nning of the 1982
season was due to the fact that he "asked for the wage raise [in 1981]."
Barraza's declaration contai ned no nention of a request for tine-and-a-
hal f for Sundays.

Wien questioned about the neeting on cross-examnation,
Barraza coul d not recall whether the conversation occurred in 1981 or
1979. Wen asked how nuch he was earning at the tine of the neeting,
he said $4.10, but could not recall if the rate was $3.80 when tol d
that was the figure used in his declaration. H also insisted that he

went to the neeting wth Slva and D az.
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Under further questioning, he indicated that there had been previ ous
occasi ons when he went to the Brocks by hinself to ask for a rai se and
that one of those occasions nay have been in 1979.

Barraza was asked on cross-examnati on whether he told the
ALRB agent about the neeting of the three workers wth Don Brock, whether
his declaration said anything about their visit and whether it related
the sane facts as his testinony did. Hs answer to all these questions
was affirnmative. Barraza was sure that it was 1981 when the three
workers went to talk to Don Brock about tine-and-a-half, but he was not
sure whether tine-and-a-half had been paid at any tine during 1981.
Barraza agreed that the Gonpany began to pay tine-and-a-half for Sundays
in 1980. He testified that tine-and-a-hal f paynents continued for awhile
and then stopped. Earlier he had testified that Respondent had not
previously paid tine-and-a-half for Sundays. Respondent granted tine-
and-a-hal f, but not until the season follow ng the neeting. Prior to
1981, Barraza regul arly asked for a raise.

Charging Party J. Slvatestified that tinme-and-a-hal f was
not being paid at the tine of the neeting in question, that the wage
rate was then $4.10, and that Barraza was wong when he stated in his
decl aration that the wage rate at that tinme was $3.80. Both a wage
increase and tine-and-a-hal f were requested at the neeting, accordi ng
to Slva. Problens the three workers were having wth a forenman
naned Jack were al so nenti oned.

Cavid Brock testified that Respondent began paying drivers and
| oaders tine-and-a-half for Sundays early in the 1980 season and t hat

the wage rate was $4 or $4.10 per hour at that tine.
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Respondent i ntroduced payrol| records whi ch showed that Barraza and the
other | oaders had been receiving tine-and-a-half for Sundays since the
begi nni ng of the 1980 season. Neither Don nor Dave Brock recal | ed any
other requests for either overtine or a pay increase since January 1980,
when a group of enpl oyees nmade a request for tine-and-a-half on Sundays
in aneeting at the packing shed. The di scussi on whi ch invol ved
conpl aints about the forenman took pl ace about the mddl e of the 1981
season in the conpany of fice and both Brocks were present.

Wth the testinony hopel essly in conflict, the ALJ nade a
credibility resolution in which he excused the i nconsi stenci es
in Barraza's testinony and the di screpanci es between that testinony and

the declaration Barraza filed wth the N_Fagl He chose not

to believe the Brocks' testinony concerning the nature of the 1981
neeting because he found it nore likely than not that the all eged

di scri mnatees had nade a wage request of the Brocks since January

1980, £l and because he found untenabl e the Brocks'

Z/The ALJ' s reasoni ng was as foll ows:

In parts of his testinony, Barraza seened sonewhat
confused about dates and the contents of his ALRB
statenent. This appeared to be honest forgetful ness in
part attributable to the fact that Barraza is illiterate
In English and Spani sh. "

This credibility resolution appears to nake illiteracy an excuse for
confused and otherw se unreliable testinmony. To that extent we

di savow the ALJ's reasoning and reject the notion that

"forgetful ness" has anything to do wth illiteracy.

y The ALJ reached this conclusion because the workers were being

paid at a "subsistence level, or |ess" (evidenced, in his opinion, by
Respondent' s $100 | can to Barraza in June 1981) and because

(Fn. 3 cont. on p. 6.)
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contention that Jesus Jacobo, rather than Respondent, was the

enpl oyer of the Charging Parti es.é/ However, the ALJ failed to

di scuss or even nention the uncontradi cted docunentary evi dence whi ch
showed that Respondent had been paying the | oaders tine-and-a-half for
Sundays since January 1980. According to the testinmony of the Charging
Parties, a request for tine-and-a-half was an integral part of the

di scussi on whi ch took pl ace during the 1981 neeting in question. The
docunentary evi dence indicates that the Charging Parties had no reason to
nake the request they say they did in 1981 and thus casts consi derabl e
doubt on the reliability of their testinony as to the timng of the
protected concerted activity.

A though the evidence regarding a wage denand at the

(Fn. 3 cont.)

they testified that they had nade several requests for wage increases
during their enploynent wth Respondent. Qher than his testinony about
the all eged 1981 request concernlnP ti ne-and-a-hal f for Sundays, it does
not appear fromthe record that Slva nade any other direct requests to
the Brocks for a wage increase. |In fact, he testified that he woul d
first approach Jesus Jacobo if he had a request to nake about his wages.
Barraza apparently nade his requests directly to the Brocks but his
testinony i1 ndicates that, wth the exception of the one which allegedy
was nade during the neeting in 1981, these requests coul d have been nade
in years prior to 1981. Thus, the Brocks' testinony as to wage requests
Is not so inplausible as to justify discrediting their testinony about
the 1981 neeti ng.

4 The testinony of David and Don Brock was not viewed as being

credi bl e because they did not, in the ALJ's opinion, give a sophisticated
or wel | -reasoned assessnent of Jesus Jacobo' s status as an enpl oyer.

Such an assessnment was to be expected of them he felt, because of their
educati onal and occupati onal background. Even if that were an appropriate
basi s upon which to discredit their testinony as to an unrel ated subj ect
(the details of the neeting wth the three workers), the ALJ gives no
weight to the fact that Jacobo's rol e as an i ndependent contractor was
certainly not that of a typical enpl oyee or supervisor and coul d easily

| ead to sone uncertainty on the part of an otherw se know edgeabl e

per son.

10 ALRB No. 23 6



end of the 1981 season i s unpersuasive, there is uncontradicted evi dence
that Barraza and S |va had sought higher wages at various tines in the
past and that they conpl ai ned about abusive conduct by the packi ng shed
forenan in the mddl e of the 1981 season. W find that in so doing the
enpl oyees were engaged in protected concerted activity and that the
timng of the refusal -to-rehire in January 1982 suggests a causal
connection between the protests and the refusal -to-rehire. (See Jim
Causl ey Pontiac v. NLRB (6th Gr. 1980) 620 F.2d 122 [104 LRRVI2190].)

However, General Gounsel al so had the burden of proving that proper
applications for work were nade when work was avail abl e.  (Kyut oku
Nursery, Inc. (1982) 8 ALRB No. 98.) For the reasons stated bel ow we

find that Barraza and S lva applied for work at a tine when it was not
avai |l abl e; that no established or observed seniority systemgave Barraza
or Slva "bunpi ng" privileges; that the two enpl oyees were rehired,
consistent with past practice, when nore work becane avail abl e; and that
they were subsequently laid off, in a non-discrimnatory nmanner, when
the work decreased. The allegations are, therefore, not supported by a

prinma faci e case and nust be dismssed. The Rehire |Issue

The facts relating to this aspect of the case are, for the
nost part, undi sput ed.

Barraza returned to S gnal on January 4, 1982, several
days after the 1982 season had begun. Jacobo told himthat he woul d
have to wait a few days because work was slow that he, Jacobo, had
tried to call himat the begi nning of the season, but was unable to

reach him and that he woul d get a job once
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anot her truck was added on. A fewdays |ater, Barraza stopped
by Jacobo' s house and inquired agai n about work. Jacobo testified
that he told Barraza that Brock did not want himto work. Jacobo
| ater asked Brock to give Barraza work and Brock said he woul d
not knowif there was work until a second truck was added. Barraza
hinsel f went to see Don Brock on January 18 and was referred to
Cavid Brock, who told himthat the hiring was conpl ete, there
was no work available at that tine, and he woul d have to wait
for another truck to be added on.

In reaching his conclusion, the ALJ relied heavily on Jesus
Jacobo' s testinony that Brock told himnot to hire Barraza. However,
Jacobo' s testinmony does not indicate that the instruction fromBrock is
I n anyway inconsi stent wth Respondent's asserted reason for not rehiring
Barraza at that tine. For all that appears in the record, Respondent did
not want Barraza rehired because work for that season had al r eady
commenced when Barraza arrived and Respondent al ready had a sufficient
nunber of workers for the two trucks it was then using. After athird
truck was added during the week of February 21, Brock | earned that
Barraza was not yet on the payrol| and ordered Jacobo to offer him
mork.§/ This was consistent wth Brock's earlier statenent to Jacobo and
Barraza that additional work woul d not becone available until a third

truck was added.

S Wien work di d becone avail able, it appears Barraza was not
I medi atel y offered reenpl oynent because the forenan, Jacobo, knew t hat
Barraza was enpl oyed el sewhere (in cauliflower). Neverthel ess, upon
learning of this, David Brock acted expeditiously to have Barraza
rehired.

10 ALRB No. 23 8.



As part of his analysis, the ALJ cited Respondent's failure
to observe what the ALJ found to be a "bunping privil ege" based on
seniority. The record, however, does not show that any bunpi ng
systemexi st ed except insofar as Jacobo, on his own initiative,
dropped one wor ker when Barraza was rehired and, on one occasi on,
swtched a | ess senior truck driver to a | oader position when a nore
senior truck driver started work.

As regards S lva, he first requested reenpl oynent sonetine in
Decenber 1981, but there was not enough work at that tine and Jacobo said
he woul d contact himlater. The ALJ found that, under an infornmal system
of seniority which the ALJ ascribed to Respondent's operations, Slva
woul d first have becone eligible for rehire on February 16, 1982.
Instead, two casual workers were hired at that tine and they continued to
work until March 3.9/ Slva was ultinately contacted around March 10
when Jacobo had a worker go to S lva' s hone and | et hi mknow that work

was available. There is noindicationin the record that Jacobo failed

o The ALJ found a further violation in Respondent's failure to -hire

either Barraza or Slva during the period fromFebruary 16 to March 3,
1982, because three "non-seniority" workers were enpl oyed between those
two dates. He found Respondent to have no satisfactory expl anation for
that period of tine. The record indicates that the order of recall is

| argely discretionary wth Jesus Jacobo and, as David Brock put it,
"there's no telling how he decides.” e of the regul ar | oaders
testified that Jacobo occasionally hired individual s outside the regul ar
group in order to fill short-termneeds.

A the tinme the "non-seniority" workers were hired, Jacobo knew
Barraza to be working el sewhere in cauliflower and nay have had
difficulty contacti ng S |va because of a change in his address, In any
event, we do not find the evidence sufficient to conclude that in
failing to rehire Barraza and S |va on February 10 Respondent breached
an infornal seniority systemfor the purpose of retaliating agai nst
t hose wor ker s.
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to contact Slva at an earlier tine because of any instructions or
intinations fromDavid Brock.

The Layoff |ssue

Barraza was rehired by Jacobo at David Brock's request on
March 9, 1982, and S lva was rehired on March 10. On March 14, the two
workers were laid off because there was insufficient work to justify the
use of athird truck. A worker by the nane of Gerardo Mendez had been
desi gnated by Jacobo for layoff, but Mendez conpl ai ned to David Brock,
who then deci ded that Mendez shoul d be retai ned instead of Barraza since
Mendez had started at the beginning of the season. The ALJ found this
to be a discrimnatory layoff in violation of section 1153(a). He
considered a prina faci e case to have been established for the sane
reasons as those in connection wth the initial refusals torehire. He
construed Respondent's expl anation as bei ng an asserted adherence to a
strict "last in, first out" system but found that such a systemwas not
actual | y observed by Respondent. He concluded that Respondent did have
a systemof overall seniority and that under that system Barraza shoul d
have been retai ned. However, the ALJ found that Slva did not have
sufficient seniority under that system Therefore, the ALJ concl uded
that Barraza's layoff, but not Slva's, violated the Act.

It istrue that there is no evidence that Respondent had
previ ousl y observed any particul ar systemfor determning the identity
of persons to be laid off, but Respondent did in fact use a "last in-
first-out" systemin 1982 (based on the hiring sequence for that year)

when, for the first tine, it was confronted
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wth a dispute as to who should be laid off. The ALJ was therefore
incorrect in inplying that Respondent used no objective nethod at all
wth respect to the 1982 |layoffs. Mreover, in finding the | ayoff of
Barraza to be a violation, the ALJ relied upon the ani nus he percei ved
in Brock's instructions to Jacobo concerning Barraza' s reenpl oynent. As
noted previously, those instructions were consistent wth the assertion
that work was not available at the tine Barraza sought reenpl oynent.

For the above reasons, we conclude that neither the delay in
rehiring the Charging Parties nor their subsequent |ayoff was in
violation of the Act. Gonsequently, we shall dismss the conplaint in
this natter inits entirety.

CROER

Pursuant to section 1160.3 of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Rel ations Board hereby orders
that the conplaint herein be, and it hereby is, dismssed inits
entirety.

Cated: May 8, 1984

JGN P. MXCARTHY, Menber

JEROME R WALDE  Menber

JARE CARR LLQ  Menber

10 ALRB No. 23
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CASE SUMVARY

S gnal Produce Conpany, 10 ALRB Nb. 23
E)g & PV%TET ock Fa'ragl ng, Case Nos. g%%g ECEC
ngl e oyin enc - -1-
0 YIS Y 82- & 57-EC
82-C&57-1-EC
82- CG& 60- EC
82- & 60-1-EC

AL SDEOS N

Charging Parties Quillerno Barraza and Jesus S|va Garcia all eged that
they were deni ed reenpl oynent at the begi nning of Respondent's 1982
season because, at the concl usion of the 1981 season, they spoke to one
of Respondent's owners about getting an increase in their wages.
Respondent' s owners deni ed t hat anK request for an increase In pay was
nade during the 1981 season, but the ALJ did not credit their denial.
Finding that the concerted activity was as described by the
discrimnatees and that it did take place at the end of the 1981 season,
the ALJ then concluded that there was a causal connection between the
protected activity and Respondent's initial refusal or failure to rehire
Barraza and Slva. The ALJ rejected Respondent's explanation that the
Charging Parties had applied for work when none was avail abl e and cited
dimnished credibility on the part of Respondent's owners, testinony by a
foreman that he did not call Barraza to work at the begi nning of the 1982
season because of a directive fromone of Respondent's owners, and a

"bur mP privilege" which the ALJ found woul d nornal |y have been

avai l able to an enpl oyee wth Barraza' s seniori t?/. He concl uded that, by
initially refusing to rehire Barraza and initially failing to rehire

S lva, Respondent had retaliated against the Charging Parties in
violation of section 1153(a).

Shortly after rehiring the Charging Parties later in the 1982 season,
Respondent laid themoff for [ack of work. The ALJ found this to be a
discrimnatory layoff in violation of section 1153(a). He considered a
prina facie case to have been established for the sane reasons as in
connection wth the initial refusals to rehire. He construed Respondent's
expl anation as being an asserted adherence to a strict "last in, first
out" system but found that such a systemwas not actual |y observed b
Respondent. He concl uded that Respondent di d have a systemof overal
seniority and that under that system Barraza shoul d have been retai ned.
Slva was not found by the ALJ to have sufficient seniority under that
system Therefore, Barraza' s |ayoff, but not Slva' s, was considered a
violation by the ALJ.

The ALJ found a further violation in Respondent's failure to hire either
Barraza or Slva during the period fromFebruary 16 to March 3, 1982,
because three "non-seniority" workers were enpl oyed between those two
dates. He found Respondent to have no satisfactory explanation for that
period of tine.



Regarding the allegation that Respondent retaliated agai nst Barraza
because he filed a charge wth the ALRB in January 1982, the ALJ found no
sequence of events or conduct by Respondent to suggest that Respondent
had an unl awful notivati on.

BOARD DEO S ON

The Board found that, although the evidence reﬂardi ng a wage denmand at
the end of the 1981 season Was unpersuasive, there was suf i ci ent
evidence to establish that the Chargl ng Parti es had sought hi gher wages
inthe past and that they conpl ai ne out abusi ve conduct by a forenan
inthe mdd e of the 1981 season. The Board determned that, in so
doing, the Charging Parties were engaged in protected concerted activity
and that the timng of the refusal to rehire In January 1982 suggests a
causal connection between the protests and Respondent's actions.

However, the Board further determned that the General CGounsel failed to
carry its burden of proving that the applications for work were nade at a
tine when work was available. The instructions not to hire Barraza were
viewed by the Board as being consistent with Respondent's assertion that
work was unavail able at the tinme Barraza sought reenpl oynent. The Board
al so found t hat no est abl i shed or observed seniority systemgave Barraza
or Slva "bunpi ng" privileges; that the two erTBI oyees were rehired,
consistent wth past practice, when nore work becane avail abl e; and t hat
they were subsequently laid off in a non-discrimnatory nanner, when the
wor k decreased. (oncl udi ng that the all egations were not supported by a
prina facie case, the Board dismssed the conpliant inits entirety.

* * *

This Case Surmary is furnished for infornation only and is not an
official statenent of the case, or of the ALRB.

* * *
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STATE GF CALI FORN A
AR ALTURAL LABCR RELATI ONS BOARD

In the Matter of: Case Nbs. 82-CE13-EC

)
g 82- (& 13- 1- EC
S G\NAL PRCDUCE GOMPANY/ ) 82-(E-57-EC
DON & DAVE BROXK FARM NG ) 82-(E-57-1-EC
A singl e enpl oying entity, ) 82- (= 60- EC
) 82- (&= 60-1-EC
Respondent , )
)
and )
)
GJ LLERVD BARRAZA and )
JESUS S LVA GARA A g DEQ S ON
Charging Parti es. §
)
Appear ances:
For the General ounsel : JORGE VARGAS, Graduate Legal Asst.

ALRB H Centro Regional Ofice
319 Wt ernan Avenue
H Centro, Galifornia 92243
For the Respondent
S ANAL  PRCDUCE QOMPANY/
DON & DAVE BROK FARM NG R CHARD A PALL
Gay, Gary, Ares & Frye
2100 WLhi on Bank Buil di ng
San Dego, Galifornia 92101

WLLIAMH STH NER Admnistrative Law Judge:
STATEMENT (F THE CASE

This case was heard before this Hearing Gficer in B
Centro, Galifornia on February 22, 23 and 24, 1983. The
consol i dated conpl aint, dated July 2, 1982, and the underlying
charges were properly served upon Respondent and dul y answered

by Respondent .



S GNAL PRCDUCE GOWMPANY (hereinafter "SI GNVAL PRCDUCE') and
DON & DAVE BROK FARM NG (herei nafter "BROK FARMNG') are
conpani es involved in farmng. Their nain crop i S asparagus.

Cant al ope and wheat are also grown. BROK FARMNG i s responsi bl e
for field operations, i.e. grow ng and harvesting the crops.

S AGVAL PRODUCE i s responsi bl e for shed operations, i.e. packing
and sel ling harvested produce. It was stipulated for the purpose
of this hearing only that BROOK FARMNG and S GNAL PRIDUCE are a
singl e enploying entity wthin the neaning of Labor Gode Section
1140. 4 (c).

GJ LLERVD BARRAZA (herei nafter "BARRAZA') and JESUS S LVA
GARA A (hereinafter "S LVA') have been, and at the tine of the
heari ng were, enpl oyed by Respondent as | oaders, principally
engaged i n | oadi ng asparagus onto trucks owned by Jesus Jacobo
and rented by himto Respondent.

The consol idated conplaint alleges that SIGNAL PRCDUCE and BROK
FARMNG viol ated the rights of BARRAZA and SILVA by the fol | ow ng
actions: (1) By discrimnatorily refusing to rehire SLVA in Decenber
1981 and BARRAZA in January 1982 because of their participation in
protected concerted activity, and (2) By laying off charging parties on
or about March 14, 1982 because of their participation in protected
concerted activity and because of BARRAZA' s utilization of ALRB
processes. Specifically, Gneral Gounsel contends that the chargi ng
parties were not initially hired and later, after hiring, were laid off

because they requested wage i ncreases for thensel ves

-2



and others, and because they protested harassnent by the shed
foreman, "Jack". Additionally, Respondent is charged wth
retaliation agai nst BARRAZA because of his recourse to the ALRB
begi nning in January 1982 (QC Exh's A b).

Respondent contends that the di scussion about a wage i ncrease
occurred in 1979 or 1980, that no wage increase was requested in
1981, that a protest about the forenan nay have been nade in the
mddl e of the 1981 season, but that in any event Respondent did not
fail to hire or lay off either charging party because of their
al leged protected activities. Respondent argues that BARRAZA
reported to work after the 1982 season began and the crew was
hired, and that SLVAwas not initially hired in 1982 because

Respondent was unaware of his new address and t el ephone nunber .

Al parties were given a full opportunity to participate in
the hearing, and after the close of the hearing the General Counsel

and Respondent filed post-hearing briefs.

Uoon the entire record, including this Hearing Gficer's
observation of the deneanor of the w tnesses, and after
consideration of the briefs filed by the parties, this Hearing

Gficer nakes the fol |l ow ng:



F ND NG G- FACT

. Jurisdiction

Respondent concedes that it is an agricultural enpl oyer
w thin the neaning of Labor Gode Section 1140 (c). The chargi ng
parties, clearly, are agricultural enpl oyees wthin the neani ng of
Labor Code Section 1140.4(b). The status of Jesus Jacobo, as
di scussed below is that of a co-enpl oyee of the charging parties,
havi ng sone supervi sorial responsibilities, and an ordinary | essor

wth respect to the trucks he rented to Respondent .

/ /
/ /
/ /



1. The Proper Sandards for Determning the Existence
of a Dscrimnatory Failure to Hre or Layoff

Here, both the alleged discrimnatory failure to hire and
the discrimnatory |ayoff issues require an application of the
"dual notive" anal ysis because Respondent offers a | awf ul
expl anation for its conduct in each instance. The procedure
adopted by the Board in dual notive cases is explained i n Kyut oku

Nursery, Inc. (Decenber 24, 1982) 8 ALRB No. 98 at page 3:

In dual notive cases, this Board has adopted the
test in Wight Line. (Nshi Geenhouse (Aug. 5,
1981) 7 ALRB No. 18.) Wight Line requires the
General Gounsel to establish a prina facie case
that the all eged discrimnatee engaged in union
activity, or protected concerted activity, that
the enpl oyer had know edge of that activity, and
that the enpl oyer took adverse action agai nst the
enpl oyee because of his/ her union or protected
concerted activity. Oiwce General (ounsel has
establ i shed a prinma faci e case, the burden of
production and persuasion shi fts to the enpl oyer
to denonstrate that it woul d have taken the sane
adverse action even in the absence of the
protected activity. (Royal Packing . (Cct. 8,
1982) 8 ALRB No. 74.)

In Anton Caratan & Sons (Novenber 8, 1982) 8 ALRB No. 83
at pages 5-6, the Board hel d:

To establish a prima faci e case of discrimnatory
refusal to rehire, the General (ounsel nust show
by a preponderance of the evidence that the
enpl oyees were engaged in a protected concerted
activity, that Respondent had know edge of such
activity, and that there was some connection or
causal relationship between the protected activity
and the subsequent failure or refusal to rehire.
(Jackson and Perkins Rose Conpany (Nar. 19, 1979)
5 AARB No. 20.)
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[11. The Alleged Dscrimnatory Failure to Hre
Barraza in 1982

Aprinma facie case of discrimnatory failure to hire BARRAZA i s
establ i shed by the foll ow ng evidence: (1) BARRAZA was engaged in
protected concerted activity when at the conclusion of the 1981 season
he, SILVA and Leopol do D az spoke to DONALD BROK about i ncreasi ng
their wages, obtaining tine-and-a-half pay for Sundays, and harassnent
by a foreman nanmed "Jack". RT 1/116-118; 11/10-11; (2) Respondent was
anware of these actions by BARRAZA. However, Respondent contends that
no protected concerted activity occurred in 1981. Both DAM D and DON
BROXK deni ed that any request for an increase in pay was nade after
January 1980. These denials cannot be credited in light of the candid
testinony to the contrary by BARRAZA and SILVA their undi sputed
testinony that they nade several requests for wage increases during
thei r enpl oynent w th Respondent, the obvious fact that their earnings
were subsi stence |level, or less, as evidenced by the $100 | oan to
BARRAZA in June 1981 (repaid i n Novenber 1981), and Respondent's
unf ounded i nsi stence that Jesus Jacobo, rather than Respondent, was the
enpl oyer of the charging parties. n this issue, the testinony by DON
and DAV D BROXK was so evasi ve and i nconsistent with the weight of the
evidence as to raise serious questions about their credibility. See
Vista Verde Farns v. Agricultural Labor Relations Board, 29 Cal. 3d
307; 172 CGal. Rptr. 720 (1981). DAV D BROXK, when asked why he con-

si dered Jacobo the enpl oyer of the drivers and | oaders, replied,

1 In parts of his testinony, BARRAZA seened sonewhat confused about
dates and the contents of his ALRB statenent. This appeared to be
honest forgetfulness in part attributable to the fact that BARRAZA is
illiterate in English and Spani sh.
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Vel |, th% were his trucks, he always hired

themal | -Re al ways got all the peopl e just

like he didinthe nelons. . . . . Qher—

ot her peopl e had owned trucks, haul ed

asparagus for other people |ike Eddi e Midueno

or Torres or Rodriguez, or whoever. They all

have their trucks wth their nanes on them

| i ke he does, and he tells people that that's

thei r enpl oyees.
RT 111/105. The evidence flatly contradicted DAV D BROX S
testinony. Jesus Jacobo never testified that he tol d anyone the
truck drivers or | oaders were his enpl oyees. Hs testinony was to
the contrary. He testified that he did not pay these workers
anything (RT 11/81) and that he considered hinself a "regul ar
worker" (RT 11/48). Jacobo, in fact, was paid the sane rate as the
other workers, and did not have the final say in any personnel
natters affecting the asparagus workers. DAVE BROIK s testinony on
this subject is even less credible given the fact that his
nanagenent responsibilities began in the early 1970's (RT 111/101-
104) and he recei ved a Bachel or's Degree in Agricul ture Busi ness
fromthe Wniversity of Galifornia at Davis in 1974. DON BROX s
credibility suffered for the identical reason. Wen asked if he
considered the truck drivers and | oaders to be enpl oyees of sonebody
ot her than Respondent in 1982, DON BROK testified,

Véll, | really don't know how to answer that,

because as | understand it, all of the truckers

and swanper s—the hel pers—were recei ving their

paycheck fromwhoever, Sgnal or Don & Dave. But

| understood themto be responsi bl e to Jacobo.

So, whet her they' re enpl oyees of the conpany or

Jacobo | couldn't tell you.

RT 111/130-131. Such uncertainty and evasi veness i s not what
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one woul d reasonably expect froma farnmer whose experience
began in 1966 and incl uded six years wth the Lhited Sates
Departnent of Agriculture (RT 111/113) .

(3) Inlight of the above circunstances, particularly the
econom ¢ threat which BARRAZA and S LVA represented t o Respondent
because of their insistence upon higher wages at a tine of sone
economc difficulty for Respondent, this Hearing (ficer finds that
a preponderance of the evidence indi cates a connection or causal
rel ati onship between the protected activity and Respondent' s
subsequent refusal to hire BARRAZA, who was a regul ar enpl oyee of
Respondent for about seven years (RT 1/106). This connection
becones nore evident wth Jesus Jacobo's testinony that he did not
call BARRAZA to work at the begi nning of the 1982 season because
DAV D BROXK ordered himnot to hire BARRAZA  RT 1/120; 11/ 57-58.

The dual notive aspect of the BARRAZA hiring i ssue cones into
play wth the shifting of the burden of production and persuasi on
to Respondent. Respondent offers a legitinmate explanation for its
failure to hire BARRAZA and this explanation, if supported by a
preponder ance of the evidence, would defeat the General (ounsel's
case. The explanation is that BARRAZA was not hired on January 4,
1982 sol el y because he was not avail able for work at the begi nni ng
of the season, January 1, 1982. Juan Jacobo was hired i n BARRAZA s
place. This



expl anation is not supported by a preponderance of the evidence in part
because of the dimnished credibility of the Brocks, in part because of
the fact that Jacobo candidly testified that DAV D BROXK ordered hi mnot
to hire BARRAZA and in part because of the bunping privilege apparently
gi ven by Respondent to other senior enpl oyees (e.g. Jose ol lins) who
reported late to work, but not given to BARRAZA, despite Respondent's
denial that any bunping privil eges existed. See Appendix to GC Bri ef,
week of 1-24-82; QC Exh. 18. Therefore, General (ounsel's allegation
that BARRAZA was not hired on January 4, 1982 because of retaliation in
violation of Section 1153 (a) of the Act is established by a

preponder ance of the evidence. However, there was no substanti al

evi dence that Respondent's conduct was intended to, or did, discourage
nenbership in a labor organization. Therefore, General Gounsel's

al legation that Respondent violated Section 1153 (c) of the Act nust
fail. RT I/141-142.

IV. The Alleged O scrimnatory Layoff of Barraza and
Slva on March 14, 1982

h March 14, 1982 Jesus Jacobo was instructed by DAV D BROK
to stop one truck and lay off one worker. BARRAZA had

been worki ng si nce March 10, and Gerardo Mendez, havi ng the
| east seniority, was al so worki ng.2 BARRAZA was laid of f, al ong

wth S LVA (who began March 9, 1982), and Juan Jacobo and Mendez wei

2The respective seniority of the asparagus workers was as fol |l ows,
fromnost senior to | east senior: Truck drivers: (1) Jesus Jacobo, (2)
Jose llins, (3) Gerardo Mendez; Loaders: (1) Quillerno Barraza, (2)
Juan Jacobo, (3) Jesus Slva. RT 1/18,99; 11/78; 111/51, 89. Respondent
concurred wth these rankings (Respondent's Brief, p. 13). See also RT
1/93-94 (infornal seniority systen).



permtted to continue working the renai nder of the season wth Jesus
Jacobo and Jose ollins. A prinma facie case as to the discrimnatory
nature of this layoff of BARRAZA is established by the evidence

di scussed above. Respondent's expl anation for |aying of BARRAZA
rather than Mendez is that Respondent followed a strict "last in,
first out" system and the four workers who began the 1982 season
wer e Jesus Jacobo, Juan Jacobo, Gerardo Mendez and Jose ol lins.

This explanation, if supported by a preponderance of the evidence,
woul d serve as a legitimate notive for Respondent's actions. However,
a preponderance of the evidence does not support Respondent's
assertion that it followed a strict "last in, first out" system(see
above). Therefore, General (ounsel's allegation that BARRAZA was
discrimnatorily laid off fromMarch 14 to April 20 (G Brief, p. 18)
inviolation of Section 1153 (a) is established by a preponderance of
the evidence. This conclusion is further supported by Respondent's
enpl oynent of three non-seniority workers between February 16 and
March 3, 1982, rather than enpl oyi ng BARRAZA or S LVA (&C Exh. 19; &C
Brief, Appendix A). Because S LVA on March 14, 1982, was not
entitled by seniority to one of the four remai ning positions, his
claimfor this period of tine fails. However, his and BARRAZA's
allegation of discrimnatory denial of enpl oynent between February 16
and March 3, 1982 is established by a preponderance of the evidence,
and Respondent does not establish a satisfactory explanation for this

period of tine.
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V. The Alleged Dscrimnatory Failure to Hre Slva ln

Decenber 1981

Aprinma facie case is established by the evidence di scussed
above except for General (ounsel's failure to show avail abl e wor k
for Slva, giventhe infornal seniority system until after
Decenber. The first time work becane available for SLVA given
his seniority, was February 16, 1982 when non-seniority workers
were enpl oyed until March 3. The burden of production and
persuasi on then shifted to Respondent, which explained that its
reason for not hiring SILVA earlier was Respondent's asserted
inability to contact S LVA because of his change of residence
sonetine in 1981. However, the sketchy evi dence presented by
Respondent (RT 111/64-65) and its failure to denonstrate that a
sincere effort was nade to communi cate wth S LVA fail to support
this expl anati on by a preponderance of the evidence. There was no
evi dence of the tel ephone nunber actually called by Jesus Jacobo,
what the result was, and no evidence of any attenpt to | ocate S LVA
t hrough co-workers, by letter or by going to his forner residence.
General Qounsel, therefore, nust prevail in the allegation that
S LVA was not hired during part of the 1981 season because of

retaliation in violation of Section 1153(a) of the Act.
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M. The Allegation That Respondent Retaliated Agai nst
Barraza Because H Filed and ALRB Charge in January 1982

The evidence fails to establish a prina faci e case because of
t he absence of evidence of a connection between any adverse treat nent
of BARRAZA and the filing of his charge with the ALRB. Neither the
sequence of events nor any conduct by Respondent suggests that its
| ayof f of BARRAZA on March 14, 1982 was notivat ed by Respondent's
know edge that he conplained to the ALRB. The ALRB agent who
contacted Respondent did not testify, and there was no evi dence
show ng Respondent's refusal to cooperate wth the ALRB or ot her
circunstantial evidence of unlawful notivation to establish the

el enent of causati on.

GONCLUSI ON

The Al egations Goncer ni ng BARRAZA

A preponderance of the evidence supports a finding that
Respondent viol ated Section 1153 (a) of the Act by failing to hire
BARRAZA begi nni ng January 4, 1982, by failing to hire hi mbetween
February 16 and March 3, and by laying himoff fromMarch 14 to April
20, 1982. The evidence is insufficient to find violations of
Sections 1153(c) or (d) of the Act.

The Al egations Goncerni ng S LVA

A preponderance of the evidence supports a finding that
Respondent viol ated Section 1153 (a) of the Act by failing
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to hire S LVA between February 16 and March 3, 1983. The
evidence is insufficient to find a violation of Section 1153
(c) of the Act.

THE REMEDY

Havi ng found that Respondent viol ated Section 1153 (a) of
the Act, this Hearing Gficer reconmends that it cease and desi st
fromlike violations and take certain affirnati ve action desi gned
to effectuate the policies of the Act.

Lpon the basis of the entire record, the findings of fact
and conclusions of law and pursuant to Section 1160.3 of the
Act, this Hearing Gficer hereby issues the fol | ow ng

r ecommended:

By authority of Labor Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orderes that Respondent
S GVAL PRCDUCE GOMPANY/ DON & DAVE BROK FARMNG its of ficers,
agents, successors, and assigns shall:

1. GCease and desist from

(a) Failing or refusing to rehire or hire, or otherw se

discrimnating agai nst any agricultural enpl oyee in regard to
hire or tenure of enpl oynent because he or she has engaged in

concerted activity protected by section 1152
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of the Agricultural Labor Relations Act (Act).

(b) Inany like or related manner interfering wth,
restraining, or coercing any agricul tural enpl oyee in the
exercise of the rights guaranteed themby section 1152 of the
Act .

2. Take the followng affirmative actions which are
deened necessary to effectuate the policies of the Act:

(a) Make whole Quillerno Barraza and Jesus S lva Garcia
for all |osses of pay and ot her economc | osses they have
suffered as a result of the discrimnation agai nst them such
anounts to be conputed i n accordance wth established Board
precedents, plus interest thereon conputed in accordance wth our
Decision and Qder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB
No. 55.

(b) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and ot herw se copyi ng,
all payroll records, social security paynent records, tine cards,
personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Orector, of the
backpay periods and the anounts of backpay and interest due under the
terns of this Oder.

(c) Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage

for the purpose set forth hereinafter.
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(d) Mail copies of the attached Notice, in all appropriate
| anguages, within 30 days after the date of issuance of this Oder,
to all agricultural enpl oyees enpl oyed by Respondent fromthe
begi nni ng of the 1982 season (January 1, 1982) to the date of
I ssuance of this Oder.

(e) Post copies of the attached Notice, in all appropriate
| anguages, in conspicuous places on its property for 60 days, the
period(s) and place (s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Notice whi ch has
been al tered, defaced, covered, or renoved.

(f) Arrange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tine and property at
tine(s) and pl ace(s) to be determned by the Regional Drector.

Fol low ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and managenent, to
answer any questions the enpl oyees may have concerni ng the Notice or
their rights under the Act. The Regional DOrector shall determne
the reasonabl e rate of conpensation to be paid by Respondent to all
nonhour |y wage enpl oyees in order to conpensate themfor tine | ost
at this reading and during the question-and-answer period.

(g) Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Qder, of the steps

Respondent has taken to conply wth its terns, and continue to
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report periodically therefater, at the Regional Drector's
request, until full conpliance is achieved.
Cated: May 23, 1983

| ¢ R S—

|r_-' N L. -'""’f...
Vi fbbega e g

WLLIAMH STH NER
Admni strative Law Judge
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NOTl CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the H Centro Regional (fice, the
General (ounsel of the Agricultural Labor Relations Board (Board) issued a
conpl ai nt which al l eged that we, S GNVAL PRODUCE GOWPANY/ DON & DAVE BROK FARM NG
had violated the law After a hearing at which each side had an opportunity to
present evidence, the Board found that we did violate the | aw by denyi ng

enpl oynent during portions of the 1982 season to two workers because they
protected about their working condition. The Board has told us to post and
publish this Notice. Ve wll do what the Board has ordered us to do.

W also want to tell you that the Agricultural Labor Relations Act is
alawthat gives you and all other farmworkers in Galifornia these rights:

To organi ze yoursel ves;

To form join, or help unions;, . .

To vote in a secret ballot election to decide whether you want a uni on

to represent you; _ o

To bargai n with your enpl oyer about your wages and worki ng condi tions

thr oggh a union chosen by a majority of the enpl oyees and certified by the
ar d;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

A wbhpE

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL NOT suspend or refuse to rehire any enpl oyees for engaging in
protests over working conditions.

VEE WLL reinburse Quillerno Barraza and Jesus Slva Garcia for all |osses of pay
and other economc | osses they have suffered as a result of our discrimnating
agai nst them plus interest.

Dat ed: S GNAL PRCDUCE GOMPANY/ DON & DAVE
BROK FARM NG
BY:
Represent ati ve Title

If you have a question about your rights as farmworkers or about this Notice, you
nmay contact any office of the Agricultural Labor Relations Board. (nhe office is

| ocated at 319 Witerman Avenue, H GCentro, Galifornia 92243. The tel ephone nunber
is (619) 353-2130.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI REMOVE R MUTIT LATE
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