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SUPPLEMENTAL DEAQ S AN AND GROER

In accordance with the remand order of the Gourt of Appeal of the
Sate of Galifornia for the Second Appellate Dstrict, Dvision Qhe in San
denente Ranch, Ltd, v. Agricultural Labor Relations Bd. (June 21, 1983) 2

dv. No. 64874, we have reconsidered our renedial Oder in Hghland Ranch and

San denente Ranch, Ltd. (1979) 5 ALRB No. 54 and have decided to reinstate

our original renedial Qder inthis matter.y

In Hghland Ranch and San d enente Ranch, Ltd., supra, 5 ALRB N\o.

54, we found San denente Ranch (San denente or Respondent) to be the | egal

successor to Hghland Ranch. Respondent therefore inherited H ghland s duty
to neet and bargain with the Uhited FarmVWrkers of Arerica, AFL-Q O (URW as
the certified exclusive collective bargai ning representative of its

agri cul tural
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yMan’n)er Carrillo did not participate in the consideration of this
deci si on.



enpl oyees. 4 V¢ therefore concluded that San A enente's refusal
toneet wth, and its refusal to provide information to, the UFW since on or
about Decenber 9, 1977, viol ated Labor Gode section 1153(e) and (a). In our
renedial Oder, we directed San Aenente to nake its agricultural enpl oyees
whol e for all economc | osses they suffered as a result of its refusal to
bar gai n.

Qur findings and concl usions regarding San d enente' s successor
status were affirned by the Galifornia Suprene Gourt in San d enente Ranch,

Ltd, v. Agricultural Labor Relations Bd. (1981) 29 Cal.3d 874. However, the

nakewhol e provi sion of our renmedial Oder was renanded to the Board for
reconsideration in light of the Suprene Gourt's decision in J. R Norton
Gonpany, Inc. v. Agricultural Labor Relations Bd. (1979) 29 Cal.3d 1.

In Hghland Ranch and San d enente Ranch, Ltd. (1982) 8 ALRB Nb.

11, we held that the Norton decision, limting the Board' s authority to

autonatically award the nmakewhol e renedy, only applied to cases where the

enpl oyer' s refusal -to-bargai n served the statutory purpose of preserving
enpl oyee free choice. V¢ decided that the issue of successorship did not
i nvol ve free choice, and therefore that nmakewhol e was an appropri ate renedy

for San denente' s refusal -t o-bargai n.

Hrrrrrrrrrrrrrnnl

2 Fol low ng a representation el ecti on conducted anong t he
agricultural enployees of Hghland Ranch on July 28, 1977, at which the UFW
received a ngjority of the votes cast, post-election objections were filed by
Hghland. After review ng those objections, the Board certified the UAWon
Novenber 29, 1977. Wiile the objections were pending, H ghland negotiated the
sale of its business to San denente; the sal e was consummat ed on Novenber 29,
the day the certification issued.
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n revi ew ¥ the Gourt of Appeal affirned the Board' s concl usion
that the Suprene Court's Norton decision only applied to cases where the
enpl oyer was refusing to bargain to obtain judicial reviewof its election
objections. The Gourt further concluded, however, that successorship was
nonet hel ess a "uni que and conpl ex i ssue of |aw' involving a novel and cruci al
interpretation of relatively newlegislation and litigation thereof "could
reasonabl y be viewed as beneficial to the |egislative goal of agricultural

peace for both enpl oyers and enpl oyees.” (San denente Ranch, Ltd. v.

Agricultural Labor Relations Bd., supra, 2 Av. No. 64874, slip opinion at

26.) The Qourt then extended the general principle of Norton by hol ding that
autonatic inposition of the nmakewhol e renedy where an enpl oyer refused to

bar gai n based on a successorship theory woul d be an abuse of discretion,
absent a finding that the enpl oyer refused to bargain wthout a "reasonabl e
good faith" belief inthe validity of its own litigation posture. The case
was therefore renanded to the Board to determne whet her Respondent "acted in
reasonabl e 'good faith' in undertaking this litigation.™ (Sip opinion at 26-
27.)¥

g’/Respondent' sinitia petition for reviewof 8 ALRB No. 11 was summarily
denied by the Court of Appeal on (ctober 19, 1982. However, Respondent's
petition for hearing was granted by the Galifornia Suprene Gourt on Decenber
8, 1982. The case was then transferred back to the Gourt of Appeal wth
directions toissue a wit of review The wit was issued on Decenber 21,
1982, and the Gourt of Appeal filed its witten opinion on June 21, 1983.

é/At the Board's request, the Glifornia Suprene Qourt depublished the
Gourt of Appeal's opinion but left its legal analysis and renand intact. V¢
t heref ore consi der oursel ves bound by the doctrine of

[fn. cont. on p. 4]
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V¢ have reviewed the findings of fact in several related prior
proceedi ngs invol ving Respondent and, on the basis of those facts, as set
forth below we nowfind that Respondent did not act in reasonabl e good faith
in undertaking this litigation. el (See H ghl and Ranch and San d enente Ranch,
Ltd., supra, 5 AARB No. 54, aff'd. (1981) 29 Gal.3d 874; and San A enente
Ranch, Ltd. (1982) 8 ALRB No. 29, reviewden. by 4th Dst.G.App., Dv. 1
(Qet. 20, 1982); hg. den. by S Q. (Dec. 8, 1982).) V¢ have considered the

total lack of nerit in Respondent's successorship defense theory and al so
Respondent ' s bad faith, evidenced by unl awful discrimnation agai nst forner
H ghl and Ranch enpl oyees. The Facts

Respondent took possession of H ghl and Ranch on Novenber 29, 1977,
the sane day the UPWwas certified as the excl usive representative of

H ghl and' s agri cul tural enpl oyees. o

[fn. 4 cont. |

"law of the case" to followthe Gourt's conclusions of lawand we find it
unnecessary to deci de whether to adopt, as a general standard, the Gourt's
"uni que and conpl ex issue of |aw' standard or whether the Gourt's anal ysi s
conflicts wth our decision in F &P Gowers Association (1983) 9 ALRB No. 22.
(See Estate of Baird (1924) 193 Cal . 225, 258.)

o This finding covers Respondent's refusal -to-bargai n fromDecenber 12,
1977, when it shoul d have received the UFWs first request for bargai ning,
until Septenber 10, 1981, when the Suprenme Court upheld the Board s rejection
of Respondent's defense. After the Suprene Gourt's deci sion issued,

Respondent certainly had no basis for refusing to bargain. (See Wl ler

H ower seed Conpany (1980) 6 ALRB No. 51.) V¢ leave it to the conpliance phase
of these proceedi ngs to determne when Respondent began good faith bargai ni ng
with the UFW

§/The UFWrequest ed contract negotiations wth Respondent on Decenber 9,
1977, and again on February 17, 1978. A though Respondent provi ded the UFW
wth infornation regarding the sal e of the busi ness, Respondent never
responded to the UFWs request for bargaining or the Uhion' s general
i nfornation request.

10 ALRB No. 21



At that tine, Hghland' s operations were at a seasonal hiatus wth only one
former Hghland irrigator enpl oyed to water the al ready planted cabbage crop.

Respondent continued H ghl and' s operations virtual ly intact,
farmng generally the sane crops on the sane | eased | and and using the sane
equi pnent and farmng techni ques used by Hghland. As the need for enpl oyees
I ncreased, Respondent hired prinarily forner H ghl and enpl oyees. By the end
of February 1978, Respondent had 49 enpl oyees, 46 of whomhad previously
worked for Hghland. O March 14, 1978, Respondent began hiring through a
| abor contractor called Sun Vést. By March 25, 1978, Respondent had 150
enpl oyees, 42 of whomwere supplied by Sun Vst and 70 of whomwere forner
H ghl and enpl oyees.

Inearly April 1978, Sun Wst was directed by one of Respondent's
supervisors to refuse to hire four forner H ghl and enpl oyees, despite the
availability of work and tinely applications by the former H ghl and enpl oyees.
Respondent ' s supervi sor stated that the H ghl and workers were not want ed
because they were "Chavi stas" or UFWsupporters. On April 14, despite the
continued availability of work, Sun Vst laid off eight forner H ghland
enpl oyees at Respondent's direction, agai n because the enpl oyees were

"Chavistas." (San Qenente Ranch, Ltd., supra, 8 ALRB No. 29.)

Respondent ' s Legal Def enses

Thr oughout t hese proceedi ngs, Respondent has based its refusal -to-
bargain on two legal theories. Frst, Respondent has argued that Agricul tural
Labor Relations Act (ALRA or Act) section 1153(f) prohibits any enpl oyer,

successor or not, from bargai ni ng
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wth aunion if that union has not been certified pursuant to a secret ball ot
el ection anong that enpl oyer's enpl oyees. This argunent was rejected by the
Galifornia Suprene Gourt as "totally wthout nerit." (San denente Ranch,

Ltd, v. Agricultural Labor Relations Rl., supra, 29 Cal.3d 874, 885.) The

Gourt found nothing in the Act, its legislative history, or conmon sense that
woul d support such an interpretation and, on the contrary, held that:

The ALRB was unguesti onably correct in concl udi ng

that the ALRA contenpl ates that under appropriate
circunstances an agricul tural enpl oyer who purchases
an ongoi ng agri cul tural busi ness may be bound

by the statutory obligations which the Act inposes
upon its predecessor.

(Enphasi s added.) (29 Cal.3d at 885.)

Despite this total rejection of its position, Respondent continues

toclamthat its theory was raised in reasonabl e good faith. V¢ cannot
agree. Novelty alone does not cloak a litigation theory in reasonabl eness;

the theory nust have sone basis in fact, law or policy. (. J. R Norton

Gonpany, Inc. v. Agricultural Labor Relations Bd., supra, 29 CGal.3d 1, 39.)

Second, Respondent has argued that it is not a successor to
H ghl and' s bargai ning obligati on because the ngjority of its enpl oyees were
not forner H ghland workers on the date that Respondent reached a full
conpl enent of enpl oyees. According to Respondent, "full conpl enent” was not
reached until March 25, 1978, when it first enployed at |east fifty percent of
Its peak enpl oynent

(EEEErrrrrrririrg
(i
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| evel . =
Respondent's theory is based on its interpretation of several
Lhited Sates Suprene Gourt deci sions defining the concept of successorship.

In Howard Johnson (o. v. Hotel Enmpl oyees (1974) 417 U S 249, 263, the ourt

held that "a substantial continuity in the identity of the work force across
the change of ownership" is a key factor in determni ng whether to i npose an
exi sting bargai ning obligation on the purchaser of a business. Respondent

also relies on language in NNRB v. Burns Security Services (1972) 406 U S

272, 295 whi ch acknow edges the possibility of a cessation of operations at
the point of the takeover and states that therefore continuity in the identity
of the work force "nay not be clear until the successor enpl oyer has hired his
full conpl enent of enpl oyees."

The CGlifornia Supreme CGourt considered Respondent's
application of federal precedents to the facts of its case and concl uded

that Respondent's theory was "untenabl e" and "totally

z/The Board rej ected Respondent's theory in H ghland Ranch and San d enente
Ranch, Ltd., supra, 5 ALRB No. 54, hol ding that Respondent's "rigid,
nechani cal rule" was inappropriate in the agricultural setting, since high
turnover and rapidy fluctuating work force size are typical. In the Board' s
view the peculiar conditions of agriculture necessitated a flexible, case-by-
case consideration of the significance of work force continuity and whether a
"full conplenent” of enpl oyees were enpl oyed at any particular tine, given the
nature of the successor's agricultural operations. In Respondent’'s case, the
Board noted that Respondent took over H ghland s operations conpl etely and
w thout interruption in Hghland s usual grow ng schedul e. Therefore,
Respondent nay very well have had a full conpl enent of workers on Decenber 1,
1977, wth only one irrigator enpl oyed since there was no other work to be
done. S nce Respondent enpl oyed prinarily fornmer H ghl and workers from
Decenber 1, 1977, until March 25, 1978, took over all of Hghland s |and and
equi pnent, and continued to grow the sane crops as Hghland wth the sane
farmng techni ques, the Board found that the enpl oying entity and t he
bargai ni ng unit had not changed and that Respondent’ was a "successor" to
H ghl and' s bargai ni ng obl i gati on.

10 ALRB No. 21



unsound.” (San Qenente Ranch, Ltd, v. Agricultural Labor Relations Bd.,

supra, 29 Cal.3d 874, 887-8.) The Suprenme Court found no support in any
federal precedent for Respondent's strict, nechani cal approach to
successorship. On the contrary, the federal cases clearly require a cautious,
case- by-case approach in which no single factor is conclusive. (ld. at p.
885.) The Suprene Qourt further rejected Respondent’'s assertion that
"substantial continuity" neans a strict najority of predecessor enpl oyees at
the nonent a "full conpl enent” of enpl oyees has been hired. In the Suprene
Qourt's view federal authority indicated that "substantial continuity” is a
flexible concept and a factor easily net in the instant case during the four
nont hs i n whi ch Respondent enpl oyed al nost excl usi vel y forner H ghl and

enpl oyees. (1d. at p. 888.)

Fnally, the Suprene Gourt found Respondent's equation of "full
conpl enent” w th peak enpl oynent to be conpletely w thout support in either
the ALRA or federal case law The Suprene Court reasoned that if Respondent's
theory were applied to seasonal agricultural operations, the enpl oyees'
opportunity to knowwth certai nty whet her the predecessor's bargai ni ng
obl i gati on was bi ndi ng on the successor coul d be unduly del ayed. That
uncertai nty coul d al so cause delay i n the commencenent of collective
bar gai ni ng which could unfairly "weaken the position of a newy sel ected
union. (ld. at p. 889.)

The Suprene Gourt not only rejected Respondent's theory inits
entirety, it also found the ALRB s analysis "totally consistent” wth federal
authority and "conpletely justified' inits consideration of the peculiar

condi tions of agriculture.
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(ld. at p. 887.) @Qven the total lack of nerit in Respondent's successorship
theory, we concl ude that Respondent nanufactured the only theory it coul d,
given the facts of the case, in an effort to delay its bargai ning obligation
as |long as possi bl e.

Moreover, we find that even the inpl ausi bl e successorshi p def ense
on whi ch Respondent relied reflected a situation created by Respondent’'s own
di scrimnation agai nst forner Hghl and enpl oyees. In March 1978, Respondent,
for the first tine, began to hire new enpl oyees through | abor contractor Sun

Wst. In San Qenente Ranch, Ltd., supra, 8 ALRB No. 29, the credited testi-

nony of a Sun Vst supervisor indicated that in early April 1978, wthin
several weeks of the date Respondent clains is crucial, Respondent
specifically directed Sun Vst to refuse to rehire and to lay off twel ve
fornmer H ghland enpl oyees because they were UFWsupporters. S nce Respondent
here attenpted, through illegal tactics, to create circunstances which coul d
support its own claimof |lack of successorship, we find that its refusal-to-
bargain was an act of bad faith. (See RvcomCorp. v. Agricultural Labor

Rel ations Bd. (1983) 34 Gal.Sd 743, 772.)

Based on the foregoing anal ysis, we find that Respondent | acked a
reasonabl e belief inthe legal nerit of its litigation theory and acted in bad
faith by trying to create a defense through unl awful discrimnation. Nb
pur pose of the ALRA woul d be served by insul ati ng Respondent from
responsi bility for the | osses suffered by its enpl oyees over the seven years
since Respondent’'s initial refusal-to-bargain. Ve therefore conclude that the

nakewhol e renedy

Hrrrrrrrrrrrrrnnl
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is appropriate inthis case and our original OQder in5 ALRB No. 54 is hereby
reaffirned and reinst at ed.

Dated: April 24, 1984

ALFRED H SONG  Chai r nan

JEROME R WALD E Menber

PATR CK W HENNLNG  Menber

10.
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CASE SUMARY

San d enente Ranch, Ltd. 10 AARB \b. 21
(URWY Case \o. 77-CEI11-X et al
GORT REVAND

The Second District CGourt of Appeal held that the makewhol e renedy rmay not be
autonatically applied in cases where the enployer's refusal to bargain is
based on the reasonabl e, good faith assertion of a "conpl ex and novel " issue
of law The Gourt of Appeal concluded that Respondent's refusal to bargain,
based on a successor-ship theory, raised such a "conpl ex and novel " | egal
issue. The Gourt thereafter renanded to the Board the question of

Respondent ' s reasonabl e good faith.

BOARD DEAQ S ON

The Board found that Respondent did not hold a reasonabl e good faith belief in
Its own successorship theory, since the successorship rul e proposed by
Respondent was a rigid, nechanical fornula, unsuited to the conditions of
agriculture and contrary to all federal precedent. The Board further found
Respondent in bad faith for attenpt-to create its ow claimof |ack of
successorship by illegally refusing to rehire and | ayi ng of f pro-union

pr edecessor enpl oyees.

Havi ng found that Respondent | acked a reasonabl e good faith belief inits
litigation theory, the Board concluded that the nakewhol e renedy was
appropriate in this case.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB

* * *



