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CEQ S ON AND (RER
Qh April 19, 1983, Administrative Law Judge (ALJ) Mitthew
@l doerg i ssued the attached Deci sion and recormended OQder inthis natter.

Thereafter, General Gounsel tinely filed exceptions to the ALJ' s Decision
and an acconpanyi ng bri ef .

Pursuant to the provisions of Labor Gode section 1146,2/ t he
Agricultural Labor Relations Board (ALRB or Board) has del egated its
authority inthis natter to a three-nenber panel.

= Charge No. 82- (& 29-EC was severed sua sponte by the ALJ who was
reversed on InterimAppeal. V& ordered the all egations set for hearing.
As of this date, the General unsel has not sought to bring these
allegations to hearing. G ven the overlap of any possible renedy for the
alleged violations wth the renedy we ordered in Lu-Bte Farns, Inc. (1982)
8 ALRB Nb. 55, we hereby sever the allegations relating to Charge No. 82-
(E29-ECin order toissue this Decision wthout further delay. (See Labor
(de § 1160.2.) hai rnan Song woul d reverse the Board' s earlier ruling in
this matter regarding severance. H would find that the Board has the
discretion inherent in a fact-finding tribunal to sever, consolidate,
conti nue or otherw se nanage cases before it. The efficient and effective
admnistration of justice furthers the Board' s ultinate objective, the
ascertai nnent of truth.

2 Al section references herein are to the Gidifornia Labor Gde
unl ess ot herw se speci fi ed.



The Board has considered the record and the ALJ's Decision in
light of the exceptions and brief of the General (Gounsel and has decided to
affirmhis findings, ruli ngs,§/ and concl usi ons and to adopt hi s reconmended
Qder, wth nodifications in the Notice.

As suggested by the ALJ, any del ays in reinstatenent experienced
by the strikers who unconditional |y offered to return to work after
i ssuance of the Superior Qourt injunction wll be renedied in the
conpl i ance phase of Lu-Bte Farns, Inc. (1982) 8 ALRB Nb. 55.

ROR

By authority of section 1160.3 of the Agricultural Labor
Rel ations Act (Act), the Agricultural Labor Relations Board (Board) hereby

orders that Respondent, Lu-Bte Farns, Inc., its officers, agents,
successors and assi gns, shall:
1. QGease and desist from
(a) Harassing, intimdating, coercing, or otherw se
di scrimnating agai nst, any agricul tural enpl oyee for having engaged in
union activity or other protected concerted activity.
(b) Inany like or related nmanner interfering wth,

restraining, or coercing any agricultural enpl oyee in the

g The ALJ's sua sponte severance, as nentioned in footnote 1, was
reversed by the Board by order dated January 12, 1983. Lhlike the
situation in SamAndrews' Sons (1980) 6 ALRB No. 44, the General Gounsel
and other parties to the instant case were opposed to the severance at the
tine of the AL)'s action. The General Gounsel has apparent!y reconsi dered
and is nowin favor of severance, as indicated by the "Qder Severing
Qnplaint and Aacing it in Abeyance" filed by Regional Drector Aiznendi
on March 6, 1984.

10 ARB M. 20 2.



exercise of the rights guaranteed by section 1152 of the Act.
2. Take the followng affirnative acti ons which are deened
necessary to effectuate the policies of the Act:

(a) Sgnthe Notice to Agricultural Epl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(b) Ml copies of the attached Notice, in all
appropriate | anguages wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
between January 29, 1982 and January 29, 1983.

(c) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its property,
the period(s) and place(s) of posting to be determned by the Regi onal
Drector and exerci se due care to replace any Noti ce whi ch has been
altered, defaced, covered, or renoved.

(d) Arange for a representati ve of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany ti ne and
property at tine(s) and place(s) to be determned by the Regional Orector.
Fol low ng the reading, the Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to answer any questions
the enpl oyees nay have concerning the notice and their rights under the
Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to al| nonhourly

10 ALRB No. 20



wage enpl oyees to conpensate themfor work tine lost at this read ng
and the questi on-and- answer peri od.

(e) Notify the Regional Drector inwiting, wthin 30
days of the issuance of this Oder, of the steps Respondent has taken to
conply wthits terns and continue to report periodically thereafter, at
the Regional Drector's request, until full conpliance is achi eved.
Dated:  April 20, 1984

AFREDH SONG al rnan

JORE CARR LLQ  Mentoer

PATRAK W HE\N NG Mentoer

10 ALRB No. 20 4,



NOM CGE TO AR ALTURAL BVALOYESS

After investigating charges that were filed in the H Gentro Regi onal
Gfice, the General Qunsel of the Agricultural Labor Relations Board
(Board) issued a conplaint which alleged that we had violated the | aw
Ater a hearing at which each side had an opportunity to present evi dence,
the Board found that we did violate the | aw by harassing and i nti mmdating
enpl oyees who had shown support for the Lhited FarmVWrkers of Anerica,
AH-A O (U, who had gone out on strike, and then were ordered
reinstated. The Board has ordered us to post this Notice and to take
certain other actions. V& wll do what the Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act (Act)
I's ﬁ law that gives you and all other farmworkers in Giifornia these
rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to decide whether you want a
uni on to represent you;

To bargain wth your enpl oyer about your wages and wor ki ng

condi tions through a union chosen by a n@jority of the enpl oyees
and certified by the Board,

To Ozlact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

& Wbk

Because it is true that you have these rights, we promse that:

VEE WLL NOT harass, intimdate or coerce any enpl oyee by inposi ng nore
onerous worki ng condi tions, by phot ographi ng entt()! oyees agai nst their

w shes, by naking statenents threatening, provoking, and denigrating them
for exhorting other enpl oyees not to assist them or by otherw se

di scrimnating agai nst any enpl o?/ee because he or she has joi ned or
supported the UAW or any other [abor organization, or has exercised any
other rights described above.

VE WLL NO interfere wth, or restrain or coerce you in the
exercise of your right to act together wth other workers to hel p
and protect one anot her.

Cat ed: LU ETTE FARVG | NC

By:
(Representati ve) (Title)

|f you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Relations
Board. (ne office is located at 319 Wternan Avenue, B Centro, Galifornia
92243. The tel ephone nunber is (714) 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Glifornia.

0O NO RFeEMDE (R MUTT LATE
10 ALRB No. 20



CGAE SIMRY

LU ETTE FARVE INC 10 ALRB No. 20
Gase Nos. 82-(=29-EC
82- (& 38-EC
82-(=44-EC
AJ KOS (N

The ALJ, after severing sua sponte charges al |l eging Respondent' s refusal to
rehire unfair |abor practice strikers, tound strikers who were rehired were
subj ected to an overal | schene of harassnent and intinmdation in violation
of section 1153(a) and (c). He also found that docunentation procedures
adopt ed by Respondent and its agents for identification of returning
strikers were reasonable in light of the extended passage of tine since
inception of the strike and, especially, inlight of the l[imtations of a
cont enpor aneous court injunction ordering reinstatenent for only those
strikers who had previously submtted witten offers to return. (See Lu-
Bte Farns, Inc. (1982) 8 ALRB No. 55.) He reconmended di smssal, for
failure of proof, of an allegation that enpl oyee David Adans was t hreat ened
wth discharge. FHnally, he suggested that any del ays in reinstat enent
occasi oned by Respondent's identification procedures be renedied in the
conpl i ance phase of 8 ALRB No. 55.

Ater the close of the hearing, but before issuance of the ALJ' s Decision,
the Board, pursuant to interimappeal of all parties, reversed the ALJ' s
sua sponte severance of the refusal to rehire charges and ordered that the
hearing be reopened to litigate those charges.

BOND CEO S ON

The Board affirned all of the ALJ's findings and concl usions regardi ng the
schene of harassnent and intimdation agai nst returning strikers and the
alleged threat to discharge David Adans. The Board al so adopted the ALJ's
suggestion and ordered any del ays in reinstatenent to be renedied in the
conpl i ance phase of 8 ALRB No. 55.

Regarding the severed refusal to rehire charges, the Board noted that
General (ounsel had not sought to proceed agai nst Respondent on those
allegations and was present|ly on record as seeking their severance. In
addition, any renedy for refusing to rehire strikers woul d be subsuned by
the renedy already ordered in 8 ARB No. 55. Therefore, the Board, wth
Ghairman A Song concurring, severed the charges in order toissue its
Decision wthout further del ay.

* * *

This Gase Sumary is furnished for infornation only and is not an
official statement of the case, or of the ALRB

* * %
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BEFORE Matt hew Gol dber g
Admini strati ve Law Judge

CEd S ON Gr THE ADM N STRATT VE LAWJIWDGE

_ 1. This charge was severed fromthe others. The
ci rcunst ances surroundi ng the severance are discussed infra.




. STATEMENT - THE CASE
Oh February 3, 1982,2/ the Lhited FarmVWrkers of Anerica, AH.-A O

(hereafter referred to as the Lhion), filed and served on Lu-Bte Farns,
Inc. (hereafter referred to as "the conpany" or "respondent”) the first of
the three charges wth which this case is concerned, alleging violations of
sections 1153(a) and (c) of the Act. Subsequent charges, al so alleging
violations of sections 1153(a) and (c) of the Act, were filed by the Lhion
and served on respondent on February 9 and February 18, respectively.

h My 25 the General ounsel for the Agricultural Labor Rel ations
Board caused to be issued a consol i dated conpl ai nt based on the
af orenenti oned charges. Respondent, having been duly served wth the
conplaint and notice of hearing, tinely filed an answer which essentially
deni ed the conmission of any unfair |abor practices.

Begi nni ng Decenber 6, a hearing was held before ne in B Centro,
Gilifornia, and proceeded until adjourned on Decenber 10. Al parties
appeared through their respective representatives, and were given full
opportunity to present testinonial and docunentary evi dence, to examne and
cross-examne wWtnesses, and to submt oral argunents and briefs in support
of their particular positions.

As the hearing opened, | severed, on ny own noti on, Gase Nuniber
82-(E29-ECfromthe remaining al legations. Al parties were

2. Al dates refer to 1982 unl ess ot herw se not ed



opposed to the severance. The matters arising therefrom were thus not

treated during the course of the hearing. The General ounsel tinely

filed an interimappeal fromthe ALJ's Oder for Severance. O

January 12, 1983, the Board granted the appeal stating “[t]he Board

hol ds that the Administrative Lawdficerﬂ/ is not enpowered to sever

a charge sua sponte. See 8 Gal. Admin. (ode section 20244 and 20262. "
QGntrary to this determnation, in SamAndrews' Sons, 6 ALRB Nb.

44 on page 5 fn. 6, the Board explicitly recogni zed the authority of the
ALOto act inthis capacity: ... it would have been appropriate for the
ALQ on the notion of the General Gounsel,

3. Aswll be detailed below the issues alleged in the instant
conpl ai nt concerned events surrounding the reinstatenent of forner strikers
pursuant to 8 ALRB No. 55. A group of these enpl oyees signed actual witten
offers to return to work; others expressed this intention by applying in
person for their jobs and orally, requesting reinstatenent. A Superior
Qourt injunction obtained in January 1982 ordered the reinstatenent only of
those workers who had executed the witten offers to return. Gertain
i ndi vi dual s who applied for work in person were denied rei nstatenent despite
naw ng requested 1t. These workers were initially alleged as discrimnatees

er ei n.

o The severance was occasi oned by the ALJ's interpretation of the
original language of 8 ALRB No. 55, which, it was felt, created no
distinction between oral and witten offers to return to work i n hol di ng
that "all strikers" were entitled to "inmediate reinstatenent.” Therefore,
it appeared redundant to relitigate the issue of the right to reinstatenent
for these workers whomthe Board had cl early decl ared were al ready entitled
totheir forner jobs. Subsequent to the hearing the Board apparentlg
attenpted to dispel any aniguity arising fromits original opinion
specifically enunciating in asquI enental decision, 8 AARB No. 91, that
" Fle]cn ... 8 ARB No. 55 we concluded that Respondent herein
discrimnatorily refused to rehire strikers wio had nade witten and/ or oral
unconditional offers to return to work." (Enphasis supplied.)

4 A thetine, all Admnistrative Law Judges were referred to
as Admnistrative Law Gficers. (ALRA Regs, section 20125, anended eff.
Jan. 30, 1983.)



sua sponte, to sever the two settled cases and to proceed wth the
hearing as to the allegations in the conpl aint based on the charges on the
renaining natter. ..." The Boardis invited to clarify its position on the
authority of Administrative Law Judges to treat matters on their own notion
and hopeful 'y provide precedential gui dance on this questi on.§/

Returning to the issues presently at bar, based upon the entire
record, including ny observations of the respective deneanors of each
wtness who testified, and having read and considered the briefs submtted
to ne since the close of hearing, | nake the fol | ow ng:

1. ANJINS G- FACT
A Jurisdiction of the Board

1. Respondent was and is, at all tines naterial, an agricul tural
enpl oyer wthin the neaning of section 1150.5(c) of the Act;

2. The Lhionwas and is, at all tines naterial, a |abor
organi zation wthin the neaning of section 1150.5(f) of the Act.g

5. Mre recently, in Nck J. Ganata (1983) 9 ARB Nb. 8, the
Board on page 5, fn. 6 recogni zed by inplication the power of an
Admnistrative Law Judge to reinstate, sua sponte, wthout a notion or
request for reconsideration froma party, allegations which were di smssed
pursuant to the notion of a party.

6. The jurisdictional facts were admtted by respondent inits
answer .



B The Whfair Labor Practices Al eged
1. Introduction

Respondent is principal |y engaged in the cultivation of |ettuce,
wheat and alfalfa. Lettuce operations are conducted over sone 650 acres.

Thi s case invol ves all egations of harassnent and acts of
intimdation directed towards | ettuce harvest workers who were deened unfair
| abor practice strikers and who were initially denied reinstatenent in 8
ALRBNo. 55 Intheinjunctive proceeding in the Inperia Gunty Superior
Qourt al luded to above, respondent was ordered to put the bul k of those
workers back to work.

As may be recalled fromthe decision in the original Board case,
during the course of the 1978-79 harvest season, Respondent's workers
engaged in what was initially an economc strike, but whi ch was converted,
as of February 21, 1979, (per Admral Packi ng Gonpany (1981) 7 ALRB No. 43)

into an unfair |abor practice strike by "virtue of the enployer's illegal
conduct [bad faith bargaining] as of that date.” In 8 ALRB Nb. 55, the
Board determined that the respondent had viol ated sections 1153(a) and (c)
of the Act by failing to reinstate those workers who had gone out on strike
and who subsequent|y offered to resune enpl oynent unconditionally. n
January 4, 1982, an injunction was obtai ned by the General Gounsel in the
SQuperior Gourt of Inperial Gounty ordering that certain V\orkersz/ who had
engaged in the strike be reinstated to their

7. As previously noted, the group which was ordered back to work
was conprised of those workers who had submtted "witten" offers to return.
The "of fers" actually consisted of workers' signatures on various petitions
whi ch the Lhion had gathered at its office.



forner positions wth the respondent. QGomrmenci ng January 29, 1982, workers
inthis category returned to Respondent’s enpl oy.

General Qounsel all eged that the respondent engaged in the
followng acts, anong others,gl desi gned to harass and intimdate the
returning strikers:

1. Gnditioning reinstatenent "on presentati on of various forns
of identification";

2. Photographing of strikers while they were working "in order to
create the inpression of surveillance and the threat of reprisa";

3. Mking "threatening and coercive statenents directed at the
returning strikers";

4. Threateni ng enpl oyee David Adans wth di scharge shoul d he
return to work under the reinstatenent order.

2. Specific Alegations

a Presentation of ldentification

As noted above, on January 29 groups of erstwhile strikers
presented thensel ves at respondent’s fields in order to reobtain their jobs.
Alist had been prepared of those individuals who had previously signed
witten offers to return to work. Luis Avila, respondent’'s harvesting
superintendent, testified that the list naned all of the workers he intended

to hire, since the conpany

8. General Gounsel did not intend the listing to be all-
inclusive. A discussion of other conduct not specific aJIy denoted in
the conplaint follows that for the particul arized all egations set forth.



had sufficient nunbers of workers in al ready-existing crev\s.gl In

addition to being naned on the hire list, the respondent required each
worker to verify his identity and social security nunier before being put to
work. General Qounsel alleged that by insisting on these prerequisites to
rei nstatenent, respondent harassed and coerced its forner strikers, and nade
their return to work undul y onerous.

Bl Daniell, co-owner and one of respondent’'s chief nanagers,
instructed Yol anda Minoz, respondent's ti nekeeper,@/ to ask that returning
strikers produce a green card or citizenship papers, and a Social Security
card. Daniell, Avila and Minoz all testified that while they mght
recogni ze a particular worker's face, in nost instances they were unable to
natch a face wth a nane, or vice versa. Minoz in particul ar stated that
she needed the witten verification in order to fill out W2 forns, which
was part of her duties.

Several workers testified as to various inpedi nents to re-
enpl oynent they encountered resul ting fromrespondent’ s docunent ati on
requi renents and insistence on inclusion on the hire list. The returning
strikers initially reported to superintendent Avila, who had a copy of the

hiring list. Wen workers Fancisco

_ 9. Avilaacted on hisow initiativeininposing this
requi renent, as he denied that he received any instructions to inplinent the
Bglzl cy. As wll appear, the reinstatenent of several workers was del ayed
ause their nanes did not appear on the hire list.

_ 10. Minoz was al |l eged by the General (ounsel to be a supervi sor,
whi ch respondent denied. As the issue has no inpact on the ultinate
findings inthe case, it wll not be deternined.



and Felipe Mran, for exanple, presented thensel ves at the fields, they
vwere apparently recogni zed by Bl Daniell .1—1/ Avila ordered the brothers
to begin working. Subsequently, however, these workers were inforned by
Mke Minoz that they woul d not be able to work since their nanes did not
appear on the list of returnees. Athough both Minoz and Avila testified at
the hearing that they were famliar wth Fancisco and Fel i pe Mran,
recogni zi ng themby their ni cknane ("l os Changes"), the brothers were not
allowed to return to work for the respondent until the question of their
prior enpl oynent and strike participation was rectified by communi cations
bet ween Board Agent Jesus Longeria and respondent’s attorneys. The

enpl oyees | ost several days of work as a result.

Arturo Parra had been enpl oyed by respondent from1977 until the
strike. Wen he returned to work in January 1982, he was asked by forenan
Minoz whether he had "a card fromthe ALRB or the 127 S ate. == Wen Parra
showed Minoz a note that his daughter had nade referring to a call from
Board Agent Longoria regarding enpl oynent, he was told to start working.
Earlier that day, wen Parra reported to Avila, he was not asked for any

Identification, but nerely was told to "see Mlke."g/

11. As the two arrived, they greeted Daniell, Avila and forenan
Mke Minoz, who were gathered together. Fancisco extended his hand to
Dani el |, who responded "Fuck you.”" Daniell, at mininum was aware of
Francisco' s participation inthe strike, since this nust have engendered the
aninosity reflected in his renark.

12. Moz did not directly deny this. He stated that he nerely
spoke to Parra about the "type of work."

13. Parra’ s nane was on the conpany attorney's |ist.



Smlarly, Felisardo Rascon was asked by Minoz whether he had a
letter from"the Sate" regarding his return to work. Rascon first began
working for respondent in 1975. A though Minoz deni ed requesting the letter
or that Rascon show himhis social security card and MCAE/ Rascon | ost
two days of work while he attenpted to obtain witten authorization fromthe
Lhion and/or the ALRB that he be permtted to resune working. Wen he
eventual |y returned, Minoz inforned himthat the letter was no | onger
inportant. Minoz admtted that he knew Rascon as a conpany worker of |ong
st andi ng.

Qustavo M|l areal was enpl oyed by respondent from1972 until the
strike. He had been permitted to conmence work on January 29, apparently
because his nane appeared on the hire list. After he had packed about five
boxes of lettuce that day, Luis Avila ordered himto stop working, since the
soci a security nunier whi ch appeared next to his nane on the list differed
fromthat set forth on his actual social security card. Mllareal persisted
inhis attenpts to reobtain his job on consecutive days thereafter, but was
not actually allowed to resune his enpl oynent until approxi nately one week
after he had initially presented hi nsel f.

Fernando Trej o had begun worki ng for respondent in Decenier 1978.
He joined his coworkers in the strike which, as may be recal |l ed, began on
January 15, 1979. He participated in picket duty during the course of the
strike. Wen he returned to respondent’ s premses on February 3, 1982, he

was asked by Luis Avila for sone

14. Rascon testified that Minoz requested that he be shown this
docunentation. Perhaps Rascon was confusi ng the forenan wth his wfe, who
did claimthat she asked that workers produce these itens.



formof identification which had his picture onit. Athough his nane
appeared on the hire list, because he did not have the identification wth
himthat day, he was not put to work. WWen he cane back the fol | ow ng day
wth identification, he was permtted to resune his duties wth the crew

Neither Jorge Ferrel nor Ranon Sal saneda signed witten offers to
return to work, and hence neither workers' nane appeared on the hiring |ist.
Athird worker, Pablo Valenzuela, likewse did not sign a witten offer.
Al three applied for jobs several days after the intial group of returning
strikers was put to work and was hired by the respondent. Ferrel stated
that he previously worked wth Avila in Hirron, and clai ned that the
superintendent knew or shoul d have known, who he was. He had only been
enpl oyed for a short period in 1979 before going on strike. Wen he
reported to the conpany' s fields, he was not asked to produce
Identification. Avila just asked Minoz if there was roomin his crew
being told that the Minoz crewwas full, Avila asked forenan M scarra, wo
happened to need a worker to conplete atrio. Ferrel was then put to work.
Sal saneda, |ikewse, was hired as a cl oser, apparently because on the day he
was enpl oyed the need arose for soneone in that job category. Smlarly to
Ferrell, Sal saneda had only worked a short period for repsondent in 1979
bef ore goi ng on strike.

Two ot her workers whose nanes appeared on the re-hire list, Jesus
Garrnona and Qi ssanto Arnenta, were put to work wthout first verifying
their identities. Anenta stated that he knew Avila for about fifteen
years, having worked wth himover that period. Garnona, who started
working for respondent in 1978, testified that

-10-



he was on the picket line every day. Wen asked, Avila stated that he
recogni zed Garnona’ s nane, al though he averred that he "woul d have to see
the face.” After begi nning work, Carnona was asked by Yol anda Minoz to
produce his MCA and his social security card, neither of which he had on
his person. Garnona, however, was not prevented fromworki ng.l—S/

Luis Avila explained the rational e for requesting that the
returning strikers adequately identify thensel ves, as fol | ows:

V€ had that |ist [of returning strikers] already, and we were
going by that |ist because there was no way of renenteri ng who was
on strike and who wasn't, unless we went by sone kind of [ist wth
the nanes on it and right at the tine that they al | showed up, we
didn't need that nany people.... V& were supposed to hire strikers
and | had no way of knowng for sure, who were the strikers and
who weren't, and the Follcy is that we hire peopl e daIIK_, i f we
need them and the only ones that we were obligated to hire,

whet her we needed themor not, were the stikers but unless | had a

list togoby -- ... | had to have a nang, | had to have an order
Lromthe office that we had to hire that nan, whether we needed
imor not.

B Anal ysis and Qoncl usi ons

Three years had passed since the strikers had been enpl oyed by Lu-
Bte. Wile it is evident fromthe testinony of certain wtnesses that they
ver e recogni zed by respondent' s supervi sors, and hence no i nordi nat e

obstacles to their re-obtaining their jobs were

15 General ounsel attenpted, pursuant to the letter of the
conpl ai nt, to denonstrate that workers were required to produce a soci al
security card, not just nerely recite their nunber, and that this
requi renent sonehow constituted coercion or restraint of the returning
strikers. Yolanda Minoz insisted, sonewhat incredul ously, that she denanded
that each worker produce his card every day, despite their providing to her
thei r nunier throughout the season. Nb evidence was presented, however,
that any of the returning strikers were deni ed enpl oynent for not having a
social security card, or that the respondent insisted on the presentation of
the card to the point of annoyance or harassnent.

-11-



I nposed once they had presented t hensel ves, other workers experi enced

probl ens bei ng put back to work for the sinple reason that they either were
not well-known to respondent, or that respondent believed it was not under
the conpul sion of a court order to reinstate these individuals. For

exanpl e, Fernando Trej o only worked for respondent a very short tine before
he went out on strike. It woul d appear unreasonabl e to expect anyone wthin
respondent’ s hierarchy to be acquainted wth himto the extent that the need
for himto identify hinself would be total |y obvi at ed.

Further, respondent was sonewhat justified in expecting that it
woul d have to reinstate only those individuals of whomit had notice of an
obligation towards. The specific |anguage of the prelimnary injunction
ordered respondent to "reinstate those individuals identified in Exhibit A
(BExhibit Aconsisting of copies of the offers to return to work signed by
the strikers). Wiile the argunent mght be nade that all strikers had
reinstatenent rights, wthout sone conpilation or listing of the nanes of
each of these individuals, it would be difficult, if not inpossible, to
det ermne anong t hose peopl e who appeared at respondent' s fiel ds who shoul d
be hired regard ess of whether a vacancy existed in respondent's enpl oyee
conpl enent. As noted by Luis Avila, ordinarily hiring mght take pl ace
daily, if enpl oyees were needed. Thus, enpl oyees custonarily appeared at
respondent’ s fiel ds seeki ng work each day, whether or not they had been
previ ousl y enpl oyed by the conpany.

The injunction nandated that "if necessary to effectuate the
reinstatenent rights of those workers identified in Exhibit A respondent

shall termnate any repl acenent worker who occupi es or
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w il occupy the position for which reinstatenent is sought." Thus,
respondent was not only conpel led to reinstate workers, it was al so
conpel l ed to termnate those enpl oyees who occupi ed the positions they woul d
assune. The dil enma posed by reinstating the strikers was not nerely that
they be returned to their forner jobs, but that in addition, they be hired
regardl ess of whether or not they were needed; i.e, other workers had to be
di spl aced to nake roomfor them Uhder these circunstances, it was not
unreasonabl e for respondent to act consistently wth the order of the court
inrenstating designated individuals, and requiring those individual s to
verify their identifies. Accordingly, it is determned that by such acts
and conduct respondent did not violate section 1153(a) of the Act, and this
al | egation be di smssed. %

b. Photographing of Srikers

General unsel al |l eged that respondent phot ogr aphed

16. The difficulties experienced by certain workers (%articularly
those not on the hiring list) in obtaining their forner jobs mght have
quite easily been obviated by the conpilation of alist of striking _

enpl oyees achi eved by reference to respondent’s pre-strike and post-strike
payrol | records, and a sinpl e announcenent to those workers that they have
wth themsufficient identification wen they sought re-enpl oynent. et her
these problens were attributabl e to respondent’ s Intransigence or the laxity
of the Regional dficeis not apparent. However, it is clear that the
workers thensel ves shoul d not be forced to bear the burden of such conduct
regardi ess of fromwhere it enanates. The wonged enpl oyees shoul d not
suffer the consequences of admnistrative del ays, which act to the benefit
of the wongdoi ng enpl oyer. An anal ogy might be drawn to a situation where

|l aches is posed as a defense:  "admnistrative delay is not sufficient
reason to deprive enpl oyees of their statutory ri Phts. " (Mssion Packi ng

Gonpany (1982) 8 ALRB Nb. 47; see al so Gl den Valley Farmng (1980) 6 ALRB
ND. B.i It is s_uggest ed therefore that any del ays experienced in returning
to work be renedied in the conpli ance chase of 8 ARLB NQ 55.
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several of the strikers after they had been reinstated. The phot ogr aphy
took place while the strikers were working, and the photographs were taken,
according to the conplaint, "in order to create the inpression of
surveillance and the threat of reprisal ."

Testinony reveal ed that on a certain day after the strikers had
been reinstated, owner BIl Daniell arrived at the work site wth a canera
and began to take photographs of three workers who had been strikers:

Fel i pe Mran, Fancisco Mran, and Pabl o Val enzuel a.  The three conprised a
trio which at sone point was di sbanded. The record i s unclear, however,
whet her the three were still working together at the tine of the incident.

It is clear that the workers did not consent to, or even desire,
to have their pictures taken. Francisco Mran, while the canera was bei ng
pointed at him pulled his cap down over his eyes, as Daniell repositioned
hinsel f repeatedly to attenpt to capture his face. Felipe refused to | ook
up when he was bei ng photographed. Daniell took Val enzuel @ s picture
hurriedy, and then qui ckly wal ked away.

Prior tothe return of the strikers, respondent’s workers had been
phot ogr aphed. The pictures were taken by a "professi onal " phot ographer, not
Daniel |, and, as inspection of themreveal s, were obvi ously posed and henced
obtai ned by consent. Daniell explained that the pictures were taken after
the crew had harvested a plot wth a particularly high yield, and that he
w shed to give the workers copies of the photos "so they could take it and
put on the nantle of their hone, you know be proud that they worked for Lu-
Bte Farns."
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Daniel | attenpted to expl ain the photographi ng of the three
workers by asserting that since he had pictures taken of the non-strikers,
in order for "everybody to be equal ," he al so took pictures of the
reinstated strikers. The reason for his taking the pictures personally,
rather than a professi onal photographer performing the task, was in order to
save sone noney. Daniell clained he had "no idea’' what happened to the
phot os he took, whether they were distributed to the workers or not. The
phot ogr aphs t hensel ves, unlike the posed ones of the non-strikers, were not
produced for adnmission in evi dence.

Felipe Mran, prior to the strike, had been a crewrepresentative.
A the tine in question, he was President of the Ranch Cormittee. He
testified about an occasi on where he presented to supervi sors a grievance-
like natter in which he conplained of the treatnent that the returning
strikers were receiving on the job. However, the photographi ng i nci dent was
not linked to the grievance presentation; the record contai ns no reference
as torelationintine between the two. Wile Daniell testified that he
"mght have taken a picture of the whole group of the field,” no evidence
(including the pictures) was preferred in support of his assertions. Thus,
it nay be assuned that only Pelipe and Fanci sco Mran, and Pabl o
Val enzuel a, were the subjects of the phot os.

b. Analysis and Gncl usi ons

It is unquestionable that the three workers were annoyed at
having their pictures taken, and did not give their consent for sane. Wile
phot ographi ¢ "surveil | ance” of protected activities undeni ably constitutes a

violation of the Act (see, e.g.,
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E&J @Gllo Wnery, Inc. (1981) 7 ARB No. 10; Q P. Mirrphy & Sons (1979) 4
ALRB No. 106; Patterson Farns (1982) 8 ALRB No. 57), nowhere does the sinpl e

act of taking pictures of workers while working fall wthinits specific
prohi bi ti ons.

Section 1153(a) of the Act states: "It shall be an unfair |abor
practice for an agricultural enployer . . . [t]Jointerfere wth, restrain,

or coerce agricultural enpl oyees in the exercise of the rights guaranteed in

Section 1152." (Ephasis supplied.) The distinction between the instant
case and those involving violations of the Act based on phot ographi c
surveillance is that in those cases, unlike here, enpl oyees were engaged in
the exercise of their section 1152 rights. Wiile a particul arized right of
privacy is cogni zabl e under the Act, at least in the context of freedomfrom
survei | | ance while engaging in union activities (see cases cited above), or
inthe context of the "right to refrain” fromparticipation in protected
activities (see Lhited FarmVWrkers, AH-AQ O (Mrcel Jojola) (1980) 6 ALRB

No. 58), a generalized right of that nature has not been so determned to
exi st.

Admttedy, the testinony of several of respondent’'s supervisors
to the effect that they mght recogni ze a particul ar worker "by face" though
not by nane gives rise to the inference that Daniell nay have sought to
"renener” the identities of certain returning strikers by having a
photograph of them This, inand of itself, does not create the "tacit
threat of future reprisals for engaging in [protected] activities" (per

Patterson Farns, supra) that the cases finding violations resulting from

phot ographi ¢ survei |l ance, and its coercive nature, are grounded upon. The

nanes
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of the returning strikers clearly were known to respondent. Any "threat of
future reprisal s" based on their strike participation mght be inherent on
their being identified wth the striking group, rather than being inplied
fromthe taking of the photographs, in and of itself. Wile the

phot ogr aphi ng of these workers certainly constituted an annoyance, | am
unabl e to concl ude that, when viewed in isolation, it was sufficient in and
of itself to constitute a violation of section 1153(a) of the Act.

Nevert hel ess, when this conduct is regarded in light of the
totality of the treatnent which the returning strikers were subjected to
(see below), it provides additional evidence for overall finding based on
the harassnent of returning strikers. |In other words, wen seen in the
context of the remaining acts surrounding the strikers return, the act of
phot ogr aphi ng the three distinct individual s provides evi dence of an overall
schene to nake the reinstatenent process nore difficult, and hence harass
those who exercised their section 1152 rights by participating in the
strike. However, as the reconmended order includes rened al | anguage whi ch
Is sufficiently general to enconpass this specific conduct, it is
unnecessary to refer toit wth particularity and/ or provide an additional
renedy therefor.
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c. Satenents to Srikers

Jesus Garnona stated that when he arrived at respondent’ s prenises
in January to resune work, Yol anda Minoz greeted hi mand sone ot her workers
by announci ng that the workers fromthe Lhion arrived, the "ones wth the
little eagle.” He added that she "nocked those wth the little eagle.” The
supervi sori al /agency status of Minoz notw thstandi ng, the testi nony
regarding her remarks was inconcl usive. Garnonas characterization of the
statenents, in the absence of the specific words thensel ves, is of
insufficient probative value to utilize it as the basis for a particul ar
findi ng.

Returning striker Acturo Parra testified that on January 29, after
he had been put to work by Avila, Avila went to the crew and asked forenan
Mke Minoz, referring to Parra, "lIsn't this the person that tried to sleep
wth your wfe?' Minoz thereupon chall enged Parra to repeat, face-to-face,
the words that Parra "used to yell at [him} during the strike." FParra took
strong exception to these renarks, stating, in essence, that he shoul d just
be left alone. He further nentioned to the forenan that they were trying to
provoke him Avila and Minoz both denied that such renarks were nade to
Parra. However, as aptly pointed out by General (ounsel's representatives
intheir brief, Parra s account was not so fanciful as to be totally
undeservi ng of credence: the detail which he supplied nakes it unlikely
that the statenents to which he testified were fabricated. Gven the
obvi ous bi ases of respondent’'s wtnesses, | aminclined to credit Parra's
version of the facts.

Parra al so testified regarding di sparagi ng renarks

concerning the strikers that he heard foreman Minoz rel at e.
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according to the workers, Minoz stated on nore than one occasi on that "those
workers that the little Sate had sent back . . . they weren't working.
They didn't know howto work. They were no good workers .... They think
that because it was in the paper, that they are going to get back pay for
the days that they didn't work . . . | knowthat the owner of this conpany

. heis not going to give themback pay." Parra testified further that he
heard Minoz conment to foremnan M scarra that the strikers were not good
workers, that they were "a bunch of lice" and "not to give themany
rights, w1 not to help them" Minoz did not specifically deny naki ng
these renarks. Hence, Parra s version is to be credited.

Several wtnesses testified regarding statenents nade by the ot her
forenan, Minuel Mscarra. Jesus Garnona stated that he often heard M scarra
comment that the work of the strikers "wasn't good enough” that "they didn't
do good work" and that "they weren't worth a damm.” Qissanto Arnenta heard
this forenan tell the non-strikers that the strikers were "lousy," that they
should not hel p the returning workers. He al so overheard Mscarra refer to
the strikers as "lice" inrenarks to his assistant, Pablo Lunares. Qustavo
Mllareal stated that M scarra woul d exhort the repl acenent workers not to
assist or give "rides" to the strikers, telling the repl acenents to continue

noving forward: "don't give help to

17. The word "rights" appears in the transcript. As wll be
seen, several workers testified that they heard the forenan tell others not
togive the strikers "rides" ("raites"” in colloquia Spanish) or help.
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[these] lousey . . . damm --- workers." victor Qorrales noted that he heard
M scarra state to Lunares that the strikers were a "bunch of |azy ones,"
that they had "no pride in returning to the conpany."

Lastly, Felipe Mran testified that on one occasion, as president
of the ranch coomttee, he presented a grievance to Luis Avila and Juan
M scarra on behal f of fellowworkers Arnenta, Garnona, Zanora, Gabrera and
Aguirre. As Mran perceived it, a problemarose as a result of the workers
bei ng "harassed," that better work was denanded of themthan others, that
they were not receiving assi stance fromother crew neners and, hence, were

falling behi nd.@ Mran stated that, in response, Avila asked him

whet her the workers were "bi g enough to defend thensel ves," that he (Mran)
was "no one there," that his job was cutting lettuce, and that he shoul d go
back to work. Avila could not renenber the situation having taken pl ace;
hence he did not specifically deny Mran's assertions. Qven Mran's
detailed recoll ection, the fact that he took notes of the neeting, and the
absence of a specific denial, it is determned that Avila did nake the
renarks i n question.

b. Anal ysis and oncl usi ons

In Merrill Farns v. AL RB (1980) 113 Gal . App. 3d 176, the Frst

Dstrict Gurt of Appeal s anal yzed the I egal principles applicable to an
enpl oyer' s union-rel ated speech. It noted that, consonant wth Act section

1155, "'the expressing of any views,

_ 18. As wil be seen, infra, these "problens constituted the nain
basis for the unfair |abor practice findings herein.
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argunents, or opinions, or the dissemnation thereof . . . shall not
constitute evidence of an unfair |abor practice ... if such expression
contains no threat of reprisal or force, or promse of benefit." This
section acknow edges the right of enployers to express antiuni on views, and
at the sane tine acknow edges that threats of reprisal can constitute the
basis of an unfair labor practice." (A p. 183.) The court went on to
state that the "test is whether the enpl oyer engaged in conduct which it nay
reasonably be said tends to interfere wth the freedomof the exercise of
enpl oyee rights under the Act." The record as a whole is to be exam ned,
"taking into consideration all of the surrounding facts and ci r cunst ances"”;
and that "isol ated of fhand cooments" are to be di stingui shed from
"systenatic, repeated or unanii guous threats” if no violationis to be

f ound.

Mewng the statenents intheir full context, it is detern ned
that such renmarks viol ated section 1153(a). The plain inport of these
utterances was that the returning strikers were fool hardy to exercise their
right to reinstatenent, as things would not go easy for them they woul d
not or shoul d not recei ve any assistance fromtheir fellowworkers, and that
both of their forenen considered themto be inferior, both in general and in
the nmanner in which they perforned their jobs. The "threat" inherent in the
totality of the remarks was that the striking workers were to be singl ed out
and not treated wth respect. They foretold that the strikers' jobs woul d

be nore burdensone and their work woul d be critically vi ened.
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Lhder National Labor Rel ations Board precedent, which we are
constrained to follow where applicabl e (Labor Gode section 1148), "it is
vel | settled that statenents or questions inplying that an enpl oyer does not
l ook wth favor upon enpl oyees engaging in protected activities are coercive
because they di scourage enpl oyees engaging in protected activities
guaranteed themin section 7 of the Act [Section 1152 of the ALRN." The
Berry Shool s (1979) 239 NLRB 1160, 1162. Deprecatory comments directed to,

or nane-cal ling of, enpl oyees who are engaged i n or have engaged i n
protected activities, "are an indication to the enpl oyees that engaging in
such . . . activity has place[d] [those enpl oyees who do so] in an
unfavorabl e light wth the Enpl oyer in contrast to those enpl oyees who
refrained fromexercising their statutory rights. NL RB v. A Lasaponara
& Sons, Inc., 541 F 2d 992, 997 (3d dr. 1976)." HEMof Texas (1979) 245

NLRB No. 119. In EDM not unlike the instant case, a supervisor referred to
"anyone who wanted a Lhion" as "not worth a shit" and a "son-of-a-bitch,"
and further nade renarks to the effect that the union supporters’ work was
general |y unsatisfactory, thus drawng a "work-rel ated distinction between
those who did not favor unions and those who supported them. . . thereby
‘convey[ing] tothe listener that [union supporters] are | ooked upon wth

di sfavor or hostility by nanagenent® and nay run the risk of discharge."
(AJ s opin, p. 936.) [Ating The Tinken Gonpany (1978) 236 NLRB 757, 759,
fn. 5. (See also Gca-@la Bottling ., Inc. (1977) 232 NNRB No. 125, were

vilification of strikers seeking reinstatenent was found to be coercive, as

it tended to have an inhibitory effect on the future exercise of
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statutory rights.)
The | ast quoted phrase fromMerrill Farns further highlights the

unl awf ul aspect of the speech in question: the renarks by the forenen
were not "isolated,” or "offhand': they were repeated on several
occasi ons and overheard by nunerous workers. Additional enphasis on the
statenents was pl aced when the words were translated into acts: the
actual treatnent, anal yzed bel ow whi ch the returni ng workers recei ved
fromtheir forenen, was hypercritica and di sparagi ng.

Accordingly, it is recoomended that a violation of section
1153(a) be found based on this all egation.

d. Threat to D scharge Enpl oyee Davi d Adans

Davi d Adans began working for respondent in 1979 as a | ettuce
cutter and packer. He joined the 1979 strike and perforned pi cket duty.
Prior to the strike, Adans worked under forenen Tony Lopez and Raul
Zanudi 0. Apparently, while on the picket |ine, Adans, according to his
testinony, waived a Lhion flag at Zanudi 0. Adans testified that |ater, at
sone unknown poi nt during the course of the strike, he spoke to Lopez,
wth whomhe was wel | acquai nted, about returning to work for the
respondent. Lopez, when asked if the worker mght go back to work, stated
that if he were to go back, he would get fired. Lopez further inforned
Adans that it was Zanudi o who so instructed him Zanudi o and Lopez were
not called to refute Adans' assertions.

Nei t her Zanudi o nor Lopez worked for the conpany when the
reinstatenent of the strikers was ordered by the Superior Gourt. In fact,

no evi dence was adduced fromthe wtness that they were
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working for the respondent at the tine the statenent to him
regardi ng work was purported y nade.

Adans signed one of the petitions offering to return to work, and
hi s nane appeared on the list of those eligible to be re-hired. Adans did
not exercise his reinstatenent rights as per the court order. However,
respondent produced evi dence that Adans was enpl oyed in the Inperia Valley
operations of J.R Norton Gonpany throughout January and February 1982.

It is recoomended that this allegation be dismssed for what nay
be terned as a broad failure of proof. General Gounsel appeared to contend
that due to the alleged "threat," Adans was deterred fromseeki ng
reinstatenent wth respondent. Wile it is indisputable that a threat of
di scharge voi ced to an enpl oyee active in Lhion affairs constitutes a
violation of section 1153(a) of the Act (see, e.g., Mggi o-Tostado, |nc.
(1977) 3 ARB Nb. 33, C Mndavi and Sons (1979) 5 ALRB No. 53), in order
for aviolation of section 1153(a) to be established it nust be shown that

"the enpl oyer engaged in conduct which it nay reasonably be said, tends to
interfere wth the free exercise of enpl oyee rights under the Act." (Nagata
Brothers (1979) 5 ALRB Nb. 39, enphasis supplied;, Mrrill Farns v. AL RB,
supra.) Further, the test to be applied in determning the presence or

absence of a violation based on such remarks shoul d not take i nto account
the enpl oyee' s reaction to the speech. (Jack Brothers and MBurney (1978) 4
ALRB No. 18, DArigo Brothers of Gilifornia (1983) 9 ALRB No. 3.)

The el enent of reasonabl eness was | acking in General Gounsel' s

presentation for the sinpl e reason that no physical or

- 24



tenporal context was supplied for Lopez’ alleged renarks to Adans. It was
not affirmatively established that Lopez was still in respondent's enpl oy at
the tine the remarks were nade, thus naki ng respondent |iable via agency

principles for Lopez conduct (see e.g., Anderson Farns (1977) 3 ALRB Nb.

67), or whether Lopez, by way of "friend y" advice as a personal
acquai ntance, was nerely voicing his opinion that Adans woul d have
difficuty inretaining his forner job.l—9/ it was simlarly unclear at what
poi nt during the course of the strike Lopez nade the purported statenent,
thus suppl ying the requi site "surroundi ng circunstances" to deternine
whet her Adnas had a reasonabl e basis for concl udi ng that the respondent
mght act 207 consistently wth the threat.Z—O/ The failure of Adans to
present hinself to be reinstated is as consistent wth his cont enpor aneous
enploynent at J. R Nortonas it iswth the Gneral Qunsel's theory that
he was "deterred" fromdoi ng so by Lopez’ renarks.

As General Qounsel has failed to denonstrate, by a preponder ance
of the evidence, that respondent in this particular violated the Act, it is
recormended that this allegation be di snssed.

18. No objection on the basis of hearsay was rai sed to Adans
recitation of the statenent, which mght have been efficacious in the
absence of proof that Lopez was still a supervisor for the conpany and hence
capabl e of naki ng hear say- excepti on adm ssi ons.

19. Had respondent respondent raised the defense of section 1160. 2
that the allegation was tine-barred by the Act's Statute of Limtations, it
probabl y woul d have succeeded in the absence of proof as to the tine when
the statenent was nade. However, respondent has the burden of arguing the
defense, which is not jurisdictional 1n nature. George Arakel i an Farns
(1982) 8 AARB Nb. 36; As-HNe Farng, Inc. (1980) 6 ALRB No. 9.
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3. Qher Acts and Gonduct
As alluded to above, nunerous workers testified that when they

resuned working for the respondent, they experienced inordinate and atypical
problens related to their performng their jobs. In essence, the testinony
established that an attenpt was nade to nake their work nore onerous than
that of the non-strikers. The problens nanifested thensel ves in a variety
of ways, including not receiving assistance or "rides" fromtheir fellow
workers if they fell behind in the pass through the field; unwarranted
criticismof their work and insistence on stringent standards whi ch forced
themto sl ow down and gave rise to the circunstances whi ch necessitated the
assi stance previously referred to; inability to take lunch or other breaks
due to the sl owed pace occasioned by the scrutiny of their work; swtching
around of workers fromtrio to trio or crewto crew hindrances to snoot h
per f or nance occasi oned by the non-stri ki ng workers, who pl aced obst acl es
(boxes) in the path of the strikers, or who prevented the strikers from
obtaining their boxes. In sumary, it is concluded that respondent did,
either by way of direct instigation or by condonation, violate section
1153(a) by engaging in acts of harassnent, intinidati on and coercion
directed at its forner strikers.

Bl Daniell stated that he did not anticipate any problens wth
the work perfornance of the returning strikers, but he did aver that he
vanted to see whet her these workers were "brave" enough to retur n.gj He

testified that he told his fornan to nake sure that

21. Daniell explained this renark to nean that the workers had
been brave enough to go out on strike, that they had | eft as brave peopl e,
and that he was curious to see whet her they woul d be as brave upon their
return.
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the peopl e did the sane "good job" that they did when they left, and
instructed the forenen to "keep an eye" on the strikers. Hwever, as wi|
be seen, the eye which was kept on themwas a j aundi ced one.

The testinony of Jesus Carnona provi ded nunerous exanpl es of the
difficulties experienced by the returning strikers as they attenpted to go
about performng their nornal responsibilities. Some of the particul ars
whi ch he supplied were often repeated in the accounts of other strikers.
Hence, corroboration was provided for many of his assertions.

Respondent’ s supervisors, including Daniell, Avila and Minoz,
universal ly testified that the workers arrange thensel ves into trios, and
deci de anong t hensel ves wvhomto work wth. Avila further stated that once a
triois forned, the general practiceistoleave it theway it is. GCarnona
stated that the first day of work he was enployed in a trio conprised of
other strikers. However, after the first day, the trio was di sassenl ed by
the foreman, M scarra, even though no one requested that the trio be
disbanded. Arturo Parra and Qustavo MIlareal simlarly testified that
nenbers of certain trios were noved to other trios by the forenen.

An explanation for this rearranging was only partially provi ded
by Luis Avila, wo stated that individuals wthin a particular trio mght
exchange functions if one was nore adept than the other at performing the
specific work. For exanple, while optinally a trio consists of workers who
can pack as well as cut, often one nenber of the trio executes one task

wth greater proficiency. Athough it mght be argued that as the strikers
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returned they needed to be slotted in anong existing trios, none of
respondent’ s wtnesses stated that this was the case. Accordingly, it is
determned that respondent departed frompast practice by changi ng workers
fromone trio to another wthout their consent in order to harass certain
strikers by disrupting their previous work patterns in preventing themfrom
worki ng wth whomthey chose. Z

CGarnona asserted that M scarra and the second forenan, Pablo
Lunares, criticized his work constantly, that Mscarra said that his cutting
was bad, that too nany | eaves were | eft on the heads, or that the heads were
too clean wth no leaves. Garnona has cut |ettuce since 1947, and
nai ntai ned that he was never criticized so extensively for his work.
CGarnmona al so heard other strikers being criticized by the forenan. However,
according to this wtness, the work of those that had not gone out on strike
was not so criticized. Wen he went to obtai n boxes fromthe stitcher
truck, Garnona woul d be able to see the type of work that these individual s
were doi ng, and, he nai ntai ned, such work was not up to standard.

Vérkers Parra and Arnenta testified in like fashion that the
foreman woul d tell themthat their cutting was inadequate. Qustavo

\Allarealg’/ simlarly naintai ned that foreman M scarra

22. It nmay be additionally inferred that the trios nay establish
acertaininternal pace or rhythm and that this rhythmis disrupted when
one works wth another wth whomhe is not famliar. This state of affairs
mght have al so contributed to the difficulties experienced by the returning
strikers in naintai ning the pace of the crew

23. Mllareal worked in Anenta' s trio.
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would tell him"that the work was bei ng done very bad. That the | ettuce
weren't (sic) clean, and that there were too nany | eaves...." As M| | areal
did the packing, he was the object of the remark by Mscarra: "Look at this
packing that you re doing. It looks |ike sonebody blasted it wth a
shotgun.” Mllareal stated that, as packer, he al so was abl e to observe the
worker of the non-strikers. They, by contrast, were working at a very fast
pace, and were not trinmng the lettuce they cut: "[The conpany] denanded
that we [the strikers] trimthe lettuce, and they [the non-strikers] were
not. "

Anenta, Parra and Sal saneda corroborated the testinony of Carnona
and M| lareal regarding the work of the non-strikers, which, by nutual
acknow edgnent, was regarded as inferior. As the non-strikers were working
at a faster pace, their work was perforce sloppier: the heads had the wong
nunber of |eaves on them or the butt of the lettuce was left untrinmed,
naking the lettuce nore difficult to pack.%/ Yet no wtness testified that
the non-strikers were ever criticized for their work.

Luis Avila stated that a worker should attenpt to | eave four or
five wapper | eaves on the head of lettuce, that the lettuce butt or root
fromwhich the bal| enanates should be cut straight across. He testified
that the nunier of |eaves |eft on the ball

_ 24. Wile a very skilled cutter mmght be able to harvest a head
wth one cut, generally two are required: one to take the head fromthe
ground, the other to trimthe stunp at the butt. Parra stated that nany of
the non-strikers were naking only one cut, which woul d account for the
faster pace as well as the inferior work. Minoz, by contrast, naintai ned
that no workers were naking only one cut.
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shoul d be no greater than six nor less than three. By contrast, Mke Minoz
testifed that the recormended nuniber of wrapper |eaves depended on the size
of the particular lettuce head. Thus, it appears that the standard for
"proper” cutting of lettuce was, to a certain extent, subjective, or at

mni numnot susceptibl e to exacting requirenents.

Interestingly, Mscarra, the forenan nost often accused of
criticizing the work, naintained that the quality of the job done by the
strikers was "good." This can only reflect adversely on the
nerits of the criticism Avila also clained that the strikers did good

work, but they were "out of practice"2—5/ and hence began

working at a slower pace than usual. Minoz was the only supervisor to clam
that the quality of the strikers' work created sone difficulties initially,

but that "after a while they strai ghtened out.”2—6/

Inthe face of the nutual | y corroborative testinonies of the
returning strikers, | find that their work was the object of nuch criticism
alot of which, given the collective experience of these workers, was not

altogether warranted. Despite the assertions

_ 25. Avila could have no conpetent basis for concluding this,
since he coul d have no direct know edge as to whether the strikers were
eppl ﬁyed c_utktl ng lettuce for other agricultural concerns during the course
of the strike.

26. As anindication of the credence which mght be attached to
Minoz’ testinony, the foreman initially stated that, in reference to the
quality of the strikers' work, "we had to call their attention nore than
once ... todo better work." NMnents later, Minoz testified as follows in
response to the question, "Hwlong has it been the case ... if the need
arose, you woul d tell Feoplethat their quality of work was poor?': "Qne
tine only. Qwe tine only, and they did what | said."
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that the work of the non-strikers was substandard, no evi dence of any
criticismof their work appeared in the record. This circunstance provi des
added evi dence of the difficulties interposed by the respondent's
supervi sors which prevented the strikers fromresuming their nornal duties.
Additional corroboration for the strikers' accounts in regard to
the criticismthey recei ved was provided by their testinony that because
their work was closely scrutinized, they were forced to work at a sl ower
pace. In turn, due to the pace, they were constantly trying to catch up
wth the rest of the crew and were not able to avail thensel ves of break
ti nes.2—7/ Further, contrary to past practice and indicative of the
harassnent directed towards them forenen did not order that they be given
assi stance or "rides" by their fellow enpl oyees.2—8/

Respondent ' s super vi sorsz—gl unifornty testified that when

a worker has gotten ahead in his work or when a worker has fall en behind,
the workers wll assist one another in order to bring those who have gotten
behind up to the rest of the crew This woul d appear logical in light of
the shared piece rate. The returning strikers stated that the practice of
giving "rides" was a coomon one prior to the strike, and that often the

forenan woul d order workers

27. \Wrkers Qornona and Arnenta testified as to these facts.
g{ljngﬁ testified to the contrary that "everyone" in the crewtook a | unch
r eak.

_ 28. The slower pace did not result in lower earnings for the
strikers. The entire crewshared equally in the rate.

29. These included B Il Daniells, Luis Avila, Mke Minoz, and
Juan M scarra.
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to help one another. However, workers such as Qissanto Arnenta, Gustavo
Mllareal, Ranon Sal saneda, Jorge Ferrel, and Mctor Gorral es each testified
that when they returned after the strike, the slower trios woul d not receive
any rides or help fromtheir fell owcrewnenbbers. Sone of these workers
stated that they overheard their forenen Minoz and M scarra specifically
telling the crewneners not to hel p the slower workers. Mscarrain
particul ar added di sparagi ng renarks about the strikers to his suggestions
not to assist, calling the strikers "lice" or "I ousey".3—0/ The conpany' s
response, principally presented by Minoz, naintai ned that while workers
could be ordered to hel p one another, there mght be certain "lazy ones" in
the crewwho woul d be refused assistance if they fell behind too often.
Minoz essentially stated that he coul d not force anyone to hel p soneone t hey
did not feel |ike hel ping.

Minoz expl anation woul d seemlogical in light of the fact of the
shared pi ecerate anong all the crew nenbers, and even in light of the
strained feelings that nust have existed between strikers and repl acenents,
engendering a rel uctance on the part of the latter to assist the forner.
However, the forenen, in permtting this state of affairs to continue,
basi cal | y condoned and acqui esced in this break wth customin regard to
provi ding nut ual assi stance wth the workload. Surely the forenan, who has
authority over the nenfbers of his crew coul d have ordered themto perform

anything in conjunction wth their enpl oynent duties, and nete out

30. Jesus Garnona attested to this in describing a conversation
he overheard between M scarra and his second, Lunares. Anenta and Ferrell
also testified to simlar renarks nade by M scarra
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appropriate discipline if the orders were di sobeyed.

Perhaps the nost telling testinony in this regard was provi ded by
Mctor Qoralles, hinself a non-striking enpl oyee. It was he who stated that
he was ordered by Minoz to put pressure on returning strikers and tol d not
to help them He thus provided evi dence of a supervisoria directive for
the types of actions which the returning strikers were subjected to when
they resuned thei r enpl oynent. A though Minoz deni ed naki ng such renarks to
Qrrales, | found Qralles to be a nore credible wtness, principally
because he had no di scernabl e bi as and woul d derive no percei vabl e personal
benefit fromproviding testinony which woul d bol ster the assertions of the
returning strikers, people who, if sufficient in nuner, woul d have deprived
himof his enpl oynent wth the conpany. | therefore credit his testinony in
this regard and find that Minoz did in fact tell himto put pressure on the
returning stri kers.gj

Qntributing al so to sone degree for the sl ower pace were ot her
tactics enpl oyed by the non-strikers for which there i s no evi dence that
they were reprinmanded: naking it difficult to obtai n boxes fromthe
stitcher, and the placing of obstacles (boxes) in the path of the cutter.
Carnmona testified that when he went to retrieve the boxes fromthe stitcher
truck, replacenent workers woul d take all the avail abl e boxes, then call
over their conpanions to take nore boxes before Garnona coul d recei ve his.
Qustonarily, the first thing that is acconplished during the day is that one
nenber of the

31. Further corroboration is also provided by the fact that this
"pressure” nanifested itself in several ways, as attested to by General
Gounsel ' s w t nesses.



trio spreads the boxes in the line that they will be working that day.
occasion, Garnona stated that after he had acconplished this task, the line
i n whi ch he woul d be worki ng woul d be changed.

Qher strikers simlarly testified regarding their problens in
obtai ni ng boxes fromthe stitcher truck. Typically the trio nenbers rotate
the responsibility of retrieving the boxes. Like Garnona, Arturo Parra
stated that on occasion after he returned, he was forced to wait at the
stitcher truck while other cutters obtained nore than their quota and
stacked the boxes to take to their particular trio. Felipe Mran testified
that boxes were placed in his path as he attenpted to cut, thus slowng him

down. £2

Gonpany wtnesses, principally Luis Avila, stated that del ays of
this sort would not be tolerated. S nce everyone works on a piece rate,
del ayi ng a worker would act to the detrinent of the crew However, as noted
previously, it nay be assuned that a certain anount of aninosity existed
between the repl acenents and the returning strikers. Wrkers such as Parra
who experienced problens in performng their work were nore than likely
bei ng subjected to this particul ar type of annoyance by the repl acenent
wor ker s.

Wiet her the conpany nay be hel d responsible for this type of
behavi or nust be deternmined according to agency principles. Generally,
enpl oyers have been hel d accountabl e for the acts of non-supervi sori al
enpl oyees where an enpl oyer has ratified, condoned, acquiesced in or

approved of the anti-union acts of an

32. CGanona also testified that he was subjected to this tactic
as well.



individual or group. (\Venus Ranches (1977) 3 ALRB Nb. 55; Perry's Hants
(1979) 5 ARB No. 17; see also, Msta \erde Farns v. AL.RB (1981) 29
Gl.3d 307, E &J. Gllo Wnery, Inc. (1981) 7 ARBMNo. 10; NL.RB .
Russel | Manufacturing Gonpany (C A5, 1951) 17 LRRVI2311.) Mre recently,
in Nck J. Ganata (1983) 9 ALRB No. 8, it was held that an enpl oyee nay be

deened an agent of an enpl oyer and his/her acts attributable toit if the
enpl oyer "woul d gain a benefit fromthose acts, knew about them and did
nothing to disavow or repudiate them" | find that by permtting to proceed
unchecked the visi bl e and open harassnent by non-striking enpl oyees of
returning strikers, and by failing to di savowthese acts, respondent is
liable for themunder the cases cited above.

As previously noted, in order for a violation of section 1153(a)
of the Act to be found, it nust be shown that the "enpl oyer engaged in
conduct which, it nay reasonably be said, tends to interfere wth the free

exerci se of enpl oyees' rights under the Act." (Nagata Brothers Farns,

supra.) It is doubtful whether a nore obvi ous exanpl e of the exercise of
enpl oyee rights coul d be found where workers seek to return to their jobs
pursuant to an order of reinstatenent, and the order arises froma prior
Board determnati on that these individual s had been discrinmnated agai nst
and refused rehire as aresult of their going on strike. The rights being
exercised in this particular case are but a continuati on of the previously
acknow edged efforts of these sane enpl oyees to engage i n conduct enunci at ed
by section 1152 of the Act. In naking the return of the strikers to their
forner jobs nore difficult by the inposition of nore onerous worki ng

conditions, and by actively



encouraging or tacitly condoning the putting of "pressure” on these

enpl oyees, respondent clearly engaged in coercion and intimdation of the
enpl oyees who sought vindication of their section 1152 rights by returni ng
towork for the conpany. (See, e.g., Mrrill Farns (1982) 8 ALRB No. 4.)3—3/

General unsel al so all eged that respondent’ s actions regardi ng
the returning strikers al so anounted to a viol ation of section 1153(c) of
the Act. In order to establish a violation of that section of the Act, it
nust be shown by a preponderance of the evidence that an enpl oyer knew or at
| east believed that an enpl oyee had engaged in protected, concerted
activities, and discrimnated agai nst himher for that reason. (Law ence
Scarrone (1981) 7 ALRB No. 13; N shi Geenhouse (1981) 7 ALRB No. 18.)

Enpl oyer know edge of protected activity is established here through the

exi stence of the Board and court orders, the list of striking enpl oyees, and
In sone i nstances, the actual perception by supervisors of the presence of
certainindividuals on the picket line during the course of the strike.
Dscrimnation herein is shown by the disparate treatenent (see, e.g., Royal
Packing . (1982) 8 ALRB N\o. 48) the striking enpl oyees recei ved, as
conpared wth that directed at the nonstrikers, in the nanner in which their
work was criticized and their work assi gnnents changed, and the | ack of
supervisorial directions to assist and/or not hinder them Explanations for

the respondent’' s behavi or, or "business justifications,” were not

_ 33. The holding in Mrrill Farns is alsoinstructive in that a
portion of that case involved a union activist who was not given "rides"
bK the forenan, and was criticized by his coworkers for falling behind
the pace of the other lettuce harvesting trios.
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sufficient to overcone the inference of discrimnatory treatnent pronpted by
participation in Lhion activities: no plausible explanati ons were given for
shifting personnel fromtrio to trio, for extensive criticismof experienced
workers, for condoning acts designed to hinder the returning strikers in the
perfornance of their jobs, and for the refusal to order assistance, in
keepi ng wth conpany practice, for workers who had fallen behind other trios
as they worked their particular |ines.

Accordingly, it is recormended that violations of sections
1153(a) and (c) of the Act be found.

RECOMMENCED (REER

By authority of section 1160.3 of the Agricultural Labor Rel ations

Act (Act), the Agricultural Labor Relations Board (Board) hereby orders that

Respondent, Lu-Bte Farns, Inc. its officers, agents, successors, and

assigns, shall:
1. QGease and desist from

(a) Harassing, intimdating, coercing, or otherw se
di scrimnating agai nst, any agricultural enpl oyee for having engaged in
union activity or other protected concerted activity.

(b) Inany like or related manner interfering wth,
restraining, or coercing any agricultural enpl oyee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative acti ons which are deened
necessary to effectuate the policies of the Act:

() Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into all appropriate

| anguages, reproduce sufficient copies in each | anguage
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for the purposes set forth hereinafter.
(b) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
bet ween January 29, 1982 and the date such copies of the Notice are nail ed.
(c) Post copies of the attached Notice, in all appropriate
| anguages, for 60 days in conspicuous places on its property, the period(s)
and pl ace(s) of posting to be determned by the Regional Orector and
exerci se due care to repl ace any Noti ce whi ch has been altered, defaced,
covered, or renoved.
(d) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional Orector.
Fol low ng the reading, the Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to answer any questions
the enpl oyees nay have concerning the Notice and their rights under the Act.
The Regional Drector shall determne a reasonabl e rate of conpensation to
be pai d by Respondent to all nonhourly wage enpl oyees to conpensate themfor
vworktine lost at this reading and the question-and-answer peri od.
(e) Notify the Regional Drector inwiting, wthin 30 days

of the issuance of this Oder, of the steps respondent has
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taken to conply wthits terns and continue to report periodically
thereafter, at the Regional Drectors request, until full conpliance is
achi eved.

DATED  April 19, 1983

Administrative Law Gfi cer
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NOIM CGE TO AR GLTURAL BVALOYESS

After investigating charges that were filed in the H Gentro Regi onal
Gfice, the General Qunsel of the Agricultural Labor Relations Board
(Board) issued a conplaint which alleged that we had violated the | aw

After a hearing at which each side had an opportunity to present evi dence,
the Board found that we did violate the | aw by harassing and i nti mdating
enpl oyees who had shown support for the Lhited FarmVWrkers of Anerica, AHL-
Ao (W, who had gone out on strike, and then were ordered rei nstat ed.

The Board has ordered us to post this Notice and to take certain ot her
actions. V¢ wll do what the Board has ordered us to do.

also want to tell you that the Agricultural Labor Relations Act (Act) is
lawthat gives you and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot el ection to deci de whet her you want a uni on
to represent you; _

To bargai n wth your enpl oyer about your wages and wor ki ng

condi tions through a uni on chosen by a najority of the enpl oyees and
certified by the Board,

To dact together wth other workers to hel p and protect one anot her;

an

6. To decide not to do any of these things.

> wphe og

Because it is true that you have these rights, we promse that:

VEE WLL NOI' harass, intimdate, coerce, or otherw se discrimnate agai nst
any enpl oyee because he or she has joined or supported the UFWW or any ot her
| abor organi zation, or has exercised any other rights described above.

VEE WLL NOI interfere wth, or restrain or coerce you in the exercise of
your right to act together wth other workers to hel p and protect one
anot her .
Dt ed: LU ETTE FARMG I NC
By .
(Representati ve) (Title)

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (Qnhe office is located at 319 Véternan Avenue, H Centro, Gillifornia
92243. The tel ephone nunber is (714) 353-2130.

This in an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Gdlifornia

0O NOT RAEVDE (R MUTT LATE
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