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CEQ S ON AND CERITT H CATI ON OF REPRESENTATI VE

Followng a Petition for Certification filed by the Uhited
FarmVWrkers of Anerica, AH--AQ O ( WWor Lhion) on February 24, 1983, a
representation el ection was conducted anong all agricul tural enpl oyees of

Bright 's Nursery on Mrrch 1, 1983. The Tally of Ballots showed the fol | ow ng

resul ts:
W . ... 78
Nothion. . . . . ... ... ... 42
Lhresol ved (hal | enged Bal | ot s. 27
Total . . . . . . . .. ... 147

The Enpl oyer filed objections to the election. The
followng four were set for hearing:

1. Wether the UPWrepresentatives threatened enpl oyees wth
physi cal harmand | oss of enpl oynent if they did not support the UFWand vote
in favor of the (AW

2. Wether the pro-URWsupervi sors of the Gonpany, over Conpany
objections, intimdated and al | oned pro- UPWsupporters to threaten and coerce
pr o- Gonpany enpl oyees;



3. Wether the UPNmsrepresented that the Agricul tural Labor
Rel ations Board (ALRB or Board) was in favor of the UPWby using facsimle
bal l ots narked in favor of the UFWwhi ch confused the voters and nade it
appear that the ALRB favored the UFW and

4. Wether the ALRB agents al | owed active canpai gni ng by pro- UPW
supervisors in the voting area and whether the cunul ative effect of such
canpai gning, in addition to the pro- UFWsupervisors' intinmdation of enpl oyees
and their allowng UFWsupporters to threaten and coerce pro- Gonpany
enpl oyees, tended to affect the free choice of the voters or the outcone of
the el ection.

A hearing was conducted before Investigative Heari ng Exanm ner
(IHD Laura E Qaveran who thereafter issued the attached Deci sion
recormendi ng that the ALRB di smiss the Enpl oyer's objections and certify the
UPWas the coll ective bargai ning representative of the Enpl oyer's agricul tural
enpl oyees. The Enployer tinely filed exceptions to the IHE s Decision and a
supporting bri ef.

Pursuant to the provisions of Labor Gode section 1146, the Board
has del egated its authority inthis natter to a three-nenier panel .

The Board has considered the record and the IHE's Decision in
light of the exceptions and brief and has decided to affirmher rulings,
findings and concl usions and to certify the Lhited FarmVérkers of Anerica,
AAL-AQ as the callective bargaining representative of the agricul tural
enpl oyees of Bright's Nursery.

Qedibility Resol utions

The Enpl oyer' s obj ection regarding pre-el ection threats of

viol ence and job | oss was supported prinarily by the testinony
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of enpl oyees Jose \Vera and Mwnual Chavez. \era and Chavez naned several of
the individual s all eged to have nade threats; however, none of those
individuals was called to testify. The | HE nonet hel ess discredited the
testinony of Vera and Chavez because of their evasive and uneasy testi noni al
deneanor, confused and nonresponsi ve answers, spotty nenories, and repeated
sel f-contradi cti ons.

The Enpl oyer takes exception to the IHE s credibility resol utions
on the grounds that Vera and Chavez testified wthout contradiction and the
UFWs failure to call wtnesses to deny the all egati ons requires an inference
that the testinony of Vera and Chavez is true. In fact, their testinony is
not uncontradi cted, although the three individual s naned as havi ng nade
threats were not called to testify,y and the record supports the |HE s
findi ngs.

\Vera' s testinony relating to the alleged threat by UFW
organi zer David MIlarino was specifically contradi cted by Pedro Zaragoza.
Athough Vera testified that Zaragoza had been present

v VW& are mndful of the rul e enbodi ed i n Bvi dence Gde section 413 whi ch
provi des as fol | ows:

In determning what inferences to drawfromthe evi dence or
facts in the case against a party, the trier of fact nay
consi der, anong other things, the party's failure to explain
or to deny by his testinony such evidence or facts in the
case against him or his wllful suppression of evidence
relating thereto, if such be the case.

V¢ are al so anare of the well-established principle that "an admnistrative
board nust accept as true the intended neani ng of uncontradi cted and

uni npeached evi dence.” (Mrtori Brothers Dstributors v. Agricul tural Labor
Relations Bd. (1981) 29 Gal.3d 721, 728.) That principle is limted, however,
where the evidence, though uncontradicted, is discredited wen assessed "in
light of all the facts." (RvcomQrp. v. Agricultural Labor Relations Bd.
(1983) 34 Gil . 3d 743, 759.)
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at the tine MIlarino nade the threats, Zaragoza deni ed ever seeing David
Mllarino talk to Jose Wera at Bright's Nursery. The I HE specifically
credited Zaragoza. Mreover, \Vera incredibly testified he no | onger
renenter ed the nanes of the other threat wtnesses despite the short |ength of
tine that had passed and the fact that they were the sane peopl e who "rode"
wth him

\Vera' s allegation of physical threats arose directly froma
| eadi ng question by the Enpl oyer's attorney. \era s description of the
incident on cross examnati on was extrenel y vague and fraught wth internal
contradictions. Athough Vera had, for the past two years, regul arly worked
wth Fankie Hernandez and a group of three other anti-union workers separate
fromthe rest of the crew he testified at one point that Hernandez was not
working wth himat the tine of the alleged threat. Shortly thereafter, he
changed his story and stated that Hernandez was four to six feet anay fromhim
at the tine of the threats. The Enpl oyer contends that the threat testinony
i's uncontradi cted, but Hernandez denied hearing any threats, as did Zaragoza,
who, according to Vera, was also only five to six feet away.

The only other direct evidence of threats was testified to by
Minuel (havez. (havez' testinony was even nore vague and sel f-contradictory
than Vera's. He could not nane or even identify any of the alleged
threateners. Wien asked how nany days before the el ection the threats were
nade, he stated, "Before the election, no. After was when they began.” The
testinony that foll owed was confused and i nconsi stent, despite the clear and
| eadi ng questions of the Epl oyer's counsel. Wien asked what was said to him
at the
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tine he signed the UPWaut hori zation card, he said he was told "That | had to
signinorder to get paid nore noney" and did not nention any threats. Later,
he testified that he was physically threatened at the tine of the card
solicitation.

(havez' claimto have wtnessed threats al | egedly nade agai nst
Vera is also inconsistent wth Vera's account. Ucertainif the threats
occurred before or after the el ection, Chavez testified to having heard an
anonynous group of workers threaten Vera twce "that they were going to stop
himin the road.” He denied hearing any threat of a beating and testified
that Franki e Hernandez was working 36-40 feet anay fromVera at the tine of
the threat.

The testinony of Vera and Chavez was riddl ed wth evasi ve and non-
responsi ve answers whi ch cannot be attributed to their |ack of sophistication
or inability to speak English. W& are not persuaded that \Vera s denial of
pre-hearing contact wth conpany representatives, reversed the fol |l ow ng day
under questioning by the Enployer's attorney, resulted fromVera s confusi on
over the translation or the identity of M. Sagaser. W& also find unlikely
(havez' repeated insistence that no one fromthe conpany ever spoke agai nst
the union or tal ked about voting no union, given abundant evidence that the
Enpl oyer conducted a vi gorous el ecti on canpai gn, hiring | abor consultants and
printing no-uni on buttons.

V¢ have adhered to the followng National Labor Relations Board
(N.RB) rule regarding credibility determnations:

... as the deneanor of wtnesses is a factor of
consequence in resolving issues of credibility, and as the
Trial Examner, but not the Board, has had t he advant age

of observing the wtnesses while they testified, it is our
policy to attach
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great weight to a Trial Examner's credibility findi ngs
Insofar as they are based on deneanor. Hence we do not
overrule a Trial Examner's resolutions as to credibility
except where the clear preponderance of all the rel evant

evi dence convinces us that the Trial Examiner's resol ution was
incorrect, (footnote citations orrhtted)ESandard Dy Vel |
Products, Inc. (1950) 91 NLRB 544, 545 [26 LRRVI 1537.)

The NLRB s deference to the hearing officer's deneanor - based
credibility resolutions has net wth judicia approval. |n Penasquitos
Mllage, Inc. v. NNRB (S9th dr. 1977) 565 F. 2d 1074, 1078, the Qourt
obser ved t hat :

Vi ght is given the admnistrative Iawjhudge' S determnations
of credibility for the obvious reason that he or she "sees the
w tnesses and hears themtestify, while the Board and the
reviewng court look only at cold records.” NRBv. Vdlton
Mainufacturing @., 369 US 404, 408, 82 SQ. 853, 855, 7

L. Ed. 2d 829 ?1962 . Al aspects of the wtness's denganor—
i ncl udi ng the expressi on of his countenance, how he sits or
stands, whether he is inordinately nervous, his coloration
during critical examnation, the nodul ation or pace of his
speech and ot her non-verbal conmuni cation--nay convi nce the
observing trial judge that the wtness is testifying
truthfully or fal sely.

The I HE herein found Vera and (havez incredi bl e based on their
deneanor and a variety of other factors bearing upon the truthful ness of their
testinony. V& have carefully reviewed the record and find that the IHE s
findings are supported. W& therefore affirmthe IHE s credibility findings
and her findings of fact based thereon.

The party seeking to overturn an el ection bears a heavy burden of
proof requiring specific evidence that msconduct occurred and that this

misconduct tended to interfere wth enpl oyee free choice to such an extent
that it affected the results of the
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election. (TW Farns (1976) 2 ARB No. 58.) 9 nce the evidence presented on
the threats objection was properly discredited, the Enployer here has fail ed
to neet its burden of proof and the objecti on nust be di smssed.

(BRI H CATl ON O REPRESENTATT VE

It is hereby certified that a n@jority of the valid votes has been
cast for the Lhited FarmWrkers of Anerica, AH-AQOand that, pursuant to
Labor Gode section 1156, the said | abor organization is the excl usive
representative of all agricultural enployees of Bright's Nursery for purposes
of collective bargaining as defined in section |155.2(a) concerning enpl oyees'
wages, hours and worki ng condi ti ons.

Dated: April 13, 1984

JERME R VWADE Menber

JORE CARR LLQ  Mentoer

PATRAK W HE\N NG Mentoer
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IHEDEOS N

The | HE found that the enpl oyer's el ection objection, regarding threats by
uni on representatives, was not supported by credible testinony. The | HE al so
found that other objections, regarding the pro-union activities of

supervi sors and al | eged facsimle ballots, were not supported by evi dence
that the all eged msconduct tended to affect the outcone of the el ection.

She therefore recoomended that the obj ections be di smmssed and the el ection
results certified.

BOND CEO S ON

The Board decided to affirmthe | HE s findings, conclusions, and
recoomendations in their entirety.

* * *

This Gase Sunmary is furnished for infornation only and is not an official
statenent of the case, or of the ARB

* * *
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CEAS N
STATEMENT (F THE CASE
LARA E OAERAN Investigative Hearing Examner:
This case was heard by ne in Mrced, Gdlifornia on June 15, 16, 17 and 20, 1983.
Pursuant to the Petition for Gertification filed by the Lhited FarmVrkers of
Anerica, AH--AQ O (WFWor Lhion) on February 24, 1983, a representation el ecti on

was hel d anong the enpl oyees of Bright's Nursery, Inc. (Ewloyer) on Mrch 1,
1983. The Tally of Ballots fromthe el ection reveal ed the followng results:

UFW 78
No Lhi on 42
Chal | enged Bal | ot's 27

Total \otes 147



The Epl oyer tinely filed objections to the el ection alleging a
variety of misconduct as grounds for setting aside the election. The
fol l ow ng obj ections were set for hearing:

1. Wether the UPWrepresentatives threatened enpl oyees wth
physi cal harmand | oss of enpl oynent if they did not support the UFWand
vote in favor of the UFW

2. Wether the pro-URWsupervisors of the Gonpany, over (onpany
obj ections, intimdated and al | oned pro- UPWsupporters to threaten and
coer ce pro- Gonpany enpl oyees;

3. Wether the UPVmsrepresented that the ALRB was in favor of
the UFWby using facsimle ballots narked in favor of the URWwhi ch conf used
the voters and nade it appear that the ALRB favored the UFW and

4. Wether the ALRB agents al |l owed active canpai gni ng by pro- UFW
supervisors in the voting area and whet her the cunul ati ve effect of such
canpai gning, in addition to the pro-URWsupervisors' intinmdation of enpl oyees
and their allowng UFWsupporters to threaten and coerce pro-Gonpany enpl oyees,
tended to affect the free choice of the voters or the outcone of the el ection.

I
JUIR D CN N

A the hearing, the Enployer stipulated that it is an
agricultural enployer within the neaning of Labor (bde section 1140 (c) The UFW
stipulated that it is a labor organization wthin the neaning of Labor Gode
section 1140.4 (f).



I
| NTRIDUCTI ON

Bright’s Nursery, Inc. grows approxi natel y 800 acres of alfalfa,
320 acres of al nonds, 700 acres of field grain crops including corn, barley,
and wheat, and 309 acres of nursery stock. In the nursery operations, a variety
of fruit trees such as nectarines, peaches, pluns and al nonds are grown for
commer ci al purposes and sold only to other farners. The operations of the
nursery are | abor intensive and require approxi nately 90 percent of Enpl oyer's
| abor force. The operations of the nursery include the barn where the trees
are prepared for sale. Among functions perforned at the barn, the workers
pl ace tickets on the trees to indicate their respective varieties.

Athur Bright is the President of the Gonpany and his wfe, Lillian
Bright, is the Secretary/ Treasurer. Hs sons, WIliamBright and Janes Bright,
are Mice-President and Assistant Secretary/ Treasurer, respectively. S dney
Hardi ng, who has worked for Bright's Nursery, Inc. for 32 years, is the
supervi sor of the nursery operations. Assisting Harding are various forenen,
including Seve Geen, Ranon Vallejo, Rgoberto Vallejo, Noe Arias, BEverett
O Hagen, Tonas Sal azar, Pedro Zaragoza, and Roberto Zaragoza.

A the tine of the election, Rgoberto Vallej o had a snall "catch-
all" crewthat generally nade cuttings for specific orders. This crewusually
was conprised of three nen. Raynond Vallejo's crewworked nostly in Bright's
orchards, pruning the al nond and peach trees and assisting BIl Bright in the

har vest i ng.



of alnonds and wal nuts. This crewrarely worked in the nursery. Pedro
Zaragoza' s crew nunbered between three and fifty workers. Hs crew perforned
suckering and topping in the fields, and, during the wnter, worked in the
nursery's barn, grading, counting and throwng out the bad trees (those wth
broken roots). Roberto Zaragoza' s crew nunbered between five and twenty-five
workers. During the harvest season, the workers dug up the nursery stock in
the fields, and, during the grow ng season, they did the sane type of work as
Pedro Zaragoza' s crew including hoei ng weeds, and suckering, pruning, and
trinmng the trees. As of Decenber 1982, Seve Geen supervised the
activities of Roberto Zaragoza's crew Tonas Sal azar's crew perforned the
sane work during the grow ng season as Roberto Zaragoza' s and Pedro
Zaragoza's crews. [During the harvesting, the crewdug up the nursery trees
and brought theminto the barn. Noe Arias was a part-tine forenan for
approxi natel y two nonths out of the year. He supervised a snall special crew
of approxinately four individual s who took care of the hybridized trees
(peach/ al nond) .

The pre-el ection conference was hel d on Sunday, February 27, 1983.
Anong the i ssues di scussed was the al | eged supervisory status of siXx
enpl oyees. The Enpl oyer argued that Pedro Zaragoza, Roberto Zaragoza and
Tonas Sal azar, all WRWsupporters, were supervisors wthin the neaning of the
Agricultural Labor Relations Act (Act or ALRY. The WPWargued that Seve
Geen, Ranon Vall ejo and Everett O Hagen were supervisors wthin the neani ng
of the Act. The parties agreed that the all eged supervisors woul d not be
allowed in the voting area during the



first part of the election, and were not to report to the voting site
until 9:15 am

A the pre-el ection conference, the parties agreed on the voting
sites; the "hog pen" area of the nursery was designated as the norni ng voting
site, and the Rainsburg Henentary School was designated as the evening site.
It was undisputed that the n@jority of the workers cast their ballots at the
"hog pen" site. The parties al so agreed that there woul d be a desi gnat ed
"clear area’ at the evening site, approxinately one-forth mle east of the the
voting site and one-half mle north, south and west of the

voting site.

BLECTI ON GBIECTI O\S ¥
. WETHR THE UPWREPRESENTATI VES THREATENED BEMPLOYEES WTH
PHYS CAL HARM AND LCSS GF EMPLOYMENT | F THEY D D NOT SUPPCRT THE UPW
AND VOE | N FAVR OF THE LFW

A Hndings of Facts

The Enpl oyer cal | ed enpl oyees Jose \Vera, Fanci sco Hernandez and
Manuel (havez as wtnesses in support of its contention that the UFW
representatives threatened enpl oyees wth job | oss and physical harm

Jose \era, who had worked for Enpl oyer for four years, testified that,
prior to the election, he worked inside the barn wth Pedro Zaragoza's Gew He
initially indicated that 80 enpl oyees worked in the barn, but |ater changed his
testinony and coul d not renentber how nany peopl e worked in the barn. He indicated
that the enpl oyees

1/ For the purposes of ny decision, the objections are discussed in
chronol ogi cal order.



who did not support the Lhion worked together in a group. Wile working in the

barn, \era was asked to sign an authorization card. Wen questioned at the

hearing as to who asked himto sign the authorization card, \Vera was evasi ve

and stated the nanes of several persons who were present in the barn, includi ng

Pedro Zaragoza, "Mrcos," "Pat," and "Gn". Later in the hearing, Enployer's

counsel twce asked in a | eading nanner whether it was Pedro Zaragoza who asked

himto sign the authorization card, to which \era responded in the affirnative.
Jose \era al so descri bed an inci dent which took place four or

five days prior to the el ection when UPNorgani zer David MIlarino told him

to take off his "no-union” button. Wen \era refused, MIlarino told him

that he "l acked testicles, w2 and said, "you re going to | ose your job, all

of you that do not sign are on your way out." | note that \Vera had

difficulty renenibering Mllarino's nane and it was only after extensive

questioning that he could clearly identify MIlarino as the UFWor gani zer

who nade the statenents. In fact, throughout his testinony, Vera coul d not

recall the nanes of the individuals to wiomhe was referring, and coul d not

identify MIlarino by nane until the nane was suggested to himby the

. 3
Epl oyer' s counsel . =

2/ Qn cross-exanination, Vera indicated that he understood M Iarino's statenent
to nean that \era was afraid of the Gonpany.

3 Q (M. Sagaser): Do you know have you heard the nane Dave
M Il arino?

A (Jose Wera): Yes. That's the nane, MIlarino.
Vol. |, p. 126.



According to Vera, Redro Zaragoza and four other individual s were
standing four to six feet anay when M1 larino nade the above statenents. A
the sane tine, Pedro Zaragoza told himto sign an authorization card. Jose
Vera identified the four other individual s as the ones who threatened to beat
himif he did not support the Lhion.

\Vera also testified that while he was working, in the barn prior
totheincident wth MIlarino, Javier Zaragoza and "Juli 0" threatened that
he woul d be beaten up if he did not support the Lhion. This occurred about
four and five days before the el ection. Pedro Zaragoza was approxi nat el y
five to six feet anay fromhim and ei ght other workers were present, but
\era coul d not renenter their nanes, even though he had been working at
Bright’s Nursery, Inc. for four years and recogni zed sone of those present as
peopl e who had worked there for a coupl e of years. He al so was uncertai n of
how nany enpl oyees heard or coul d have heard the threats. He stated that
nost of the people in Pedro's crew were union supporters, and identified a
group of only five workers as not supporting the Uhion, including hinself,
Franci sco Hernandez, Manuel, Mguel Padilla and Noe Ari as.

(nh cross-examnation, \era stated that he never stopped wearing
his hat wth five no-union buttons pinned to it, and he was never beaten.

A one point during the Enpl oyer's case-in-chief, the Enpl oyer's
counsel attenpted to have Jose \Vera identify Pedro Zaragoza as a Lhi on agent
by eliciting testinony that David M Il arino had gi ven Pedro Zaragoza and

others white identification



cards wth their pictures on them allegedly Lhion identification cards. n
cross-examnati on, Vera was asked to describe the cards, and he testified that
"Lhion" was witten on them Later \era testified that he could not read or
wite, but presuned that "Uhion" appeared on the cards. Wien pressed to
identify the persons who were wearing the cards wth their photographs on
them \era seened to be confused as to whet her the peopl e were Lhion
representati ves or ALRB agents.

(nh the second day of the hearing, the Enpl oyer's counsel recalled
Vera in order to clarify sone of the testinony he had given the day before.
The Enpl oyer' s counsel expl ai ned that Vera had indicated to himthat he had
been confused and had not clearly understood the nature of the questions.
the first day of the hearing, era testified that he did not knowwho M.
Sagaser (the Enpl oyer's counsel ) was, and that he had never seen or spoken to
himbefore the hearing. O the second day, Vera admtted that he had been
"confused" and "had forgotten.” The Enpl oyer's counsel's attenpt to
rehabilitate Vera s prior testinony as to whether or not he had spoken to or
seen Sagaser before was unsuccessful. Vera still appeared confused concerni ng
whet her he had seen or spoken to Sagaser before the hearing. Mera appeared to
be trying to renenber soneone el se's nane. After prolonged examnati on, \era
finally testified that he had spoken to Sagaser in the Ewl oyer's office. He
also testified that Sagaser told hi mwhat to say.

n the second day of his testinony, Vera contradicted his

earlier testinony that he had not attenpted to convi nce any



workers to vote no union. Wien called by the UAW \era stated that he
tal ked to other workers about voting no union

\Vera also testified that the day Javier Zaragoza and Julio
threatened him the no-uni on enpl oyees were not working together as a group as
they had before and after the threat. Wien asked who was present that coul d
have heard the threat, \era testified that he did not renenber the nanes of
the enpl oyees. The only person he eventual | y nenti oned was Pedro Zaragoza.
Later, on cross-examnation during the second day, \Vera testified that Prank
Her nandez (a non-uni on enpl oyee) was present the sane distance fromthe site
of the threat as Pedro Zaragoza.

General ly, the testinony of Jose \era, the Enpl oyer's nai n wtness
in his case-in-chief, was replete wth evasi ve answers, and confused as to the
timng of events and the nanes and identities of individuals. Questions had
to be repeated often, as Vera s answers were evasi ve and nonresponsive. This
trend occurred during both direct and cross-examnation. The wtness's
deneanor also indicated unreliability. Throughout his testinony, \era | ooked
at the floor or the table and gave his answers wth his hand covering his
nouth. He seened uncertain and unsure of hinsel f in responding to questions.
| find that Jose \era was not a credi bl e wtness.

Franci sco Reynal do Hernandez (referred to as Fankie or Fank
Hernandez) testified that prior to the el ection he was working inside the barn
Wth Pedro Zaragoza's crew narking trees. Several days prior to the el ection
Franci sco Gsegura, another worker inthe crew told himthat if he did not

support the Lhion



and sign an authorization card, and if the Lhion won the el ection, he woul d
be fired. n cross-examnation Hernandez testified that Fanci sco Gsegura
was his uncle and they lived in the sane house. Hernandez was al so asked on
cross-examnation i f anyone threatened to beat himup if he did not support
the Lhion, and he answered in the negative. Hernandez testified that Jose
Vera told himthat "he had been threatened by Javier Zaragoza and ot hers
whose nanes \era coul d not reneniber. Hernandez acted as \Vera' s interpreter
when the latter conplained to B Il Bright and S dney Hardi ng about the
threats he had recei ved and asked that he be transferred fromPedro
Zaragoza's crew However, Hernandez testified that he did not hear any
enpl oyee actual |y bei ng t hreat ened.

Manuel (havez testified that prior to the el ection he worked in
Pedro Zaragoza's crew working in the vines and doing other jobs. Wile at
work, several co-workers threatened that they were going to stop himon the
road and beat himif he did not support the Lhion and sign an authori zati on
card. He could not renenber the nanes of the workers who threatened him and
sinply identified one of the co-workers who nade the threat as Fankie
Hernandez' brot her-in-1aw

Chavez testified that he was told that if he did not support the

Lhion and sign an authorization card, he was going to lose his job. H did
not specifically identify the workers who nade the threat. He did testify
that he had been asked to sign an authorization card by a co-workers wo sai d
that he should sign the card in order to get nore noney. This co-worker
drove a Ganero. | note that throughout his testinony Chavez coul d not

renenier the
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nanes of the individuals he referred to and several tines identified the
individual s by the types of cars they drove. A the request of the IHE the
Epl oyer' s counsel attenpted to ascertain who the owners of the cars were.

It was only upon redirect examnation and after Sagaser suggested the nanes
that Chavez recal |l ed the workers' nanes. The owner of the Ganaro was
Identified as Marcos Ry as.

Chavez al so testified that he heard threats bei ng nade agai nst
Jose Wera that if Vera did not support the UFWhe woul d be stopped on the
road. Vera alsotold himthat he had received threats of a beating if he did
not support the UFW Manuel Chavez did not renenber the nanes of the peopl e
who threatened Vera. In fact, he testified that he renenibered what they
| ooked |i ke but was not sure exactly who they were, stating ...l can't say
that it was these and these, because | was just paying attention to ny work.
And |, well, those were just things that were happeni ng."

Chavez specifically testified that Pedro Zaragoza did not talk to
hi mabout the UPV The essence of his testinony was that he heard runors
about what Pedro Zaragoza was saying regarding the loss of jobs if the
enpl oyees did not support the UFW and that Pedro Zaragoza wore a pro- UIFW
button during the period prior to the election. Chavez testified that he
heard Zaragoza tell other enpl oyees that if the Lhion lost the ULFW
suppporters woul d lose their jobs, and if the Lhion won the no uni on
supporters woul d | ose their jobs.

Overal |, Minuel Chavez was unabl e to renenber the nanes
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of individual s about whomhe testified. n cross-examnation, he was asked why
he renentered the nanes only after they were nentioned to him He responded
that he" knewthe individuals by sight, but "...their nanes, | don't know
because | forget everything." he was al so confused as to the timng and the
nature of the events he testified about. Wen asked on cross-examnation if he
was aware of any anti-union canpaigning at Bright's Nursery, Inc., he answered
inthe affirnative, and described the person who owned the Ganaro (identified as
Marcos Rojas, a pro-UFWadherent) as the one who was runni ng the canpai gn.
However, after further questioning, he identified Janes Bright as the person who
ran the Gonpany' s canpai gn. Wen asked whet her anyone cane to his crewto tal k
about voting agai nst the Lhion, Chavez said yes, and identified a person driving
a brown station wagon as being the one who read a list of benefits to the group.
He later identified that person as being a uni on supporter.

General |y, Chavez was evasive and failed to renenier the nanes of
individuals he referred to during his testinony. He was al so confused as to who
conduct ed the Enpl oyer's no-union canpaign. Hs testinony regardi ng Pedro
Zaragoza's alleged threats of job | oss to enpl oyees who did not support the UFW
consi sted of runors, hearsay and doubl e hearsay, and was therefore i nconpet ent
testi nony.

Pedro Zaragoza denied that he threatened to beat Jose \Vera or Minuel
Chavez or that he threatened themwth job loss if they did not sign an
authrization card. He testified that he heard Mguel Padilla state that he did
not want Jose \Vera to continue working wth the group unl ess he took off his "no-

Lhi on" buttons.
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Zaragoza indicated that, at that tine, there were five persons putting
"tickets" on the trees.

Zaragoza testified that Vera signed a Lhion authorization card,
and, when asked on cross-examnati on how he knew he indicated that \era told
himso. Zaragoza also denied that he told Vera it woul d be good for himto
sign for the Lhion. Zaragoza explained that he did not nake such a st at enent
to Vera, but rather that Vera asked hi mwhat he thought of the Lhion, since
\Vera had already signed a card. Zaragoza al so expl ai ned that he voluntarily
asked his uncle, Javier Zaragoza, to give himan authorization card to sign,
and that this incident took place at Javi er Zaragoza' s house.

Zaragoza confirned that he wore a pro-URWhbutton prior to the
el ection.

| find Pedro Zaragoza to be a credible wtness, as his testinony
was consi stent and cooperative, whereas the testinony of Jose \Vera and Manuel
Chavez showed a pattern of evasiveness, confusion, and inability to recall
the nanes of specific individual s.

B Analysis and Goncl usi ons

The record contains no conpetent testinony regarding threats of
physi cal harmor job | oss by Lhion representatives if enpl oyees refused to
sign authorization cards and vote for the UFW

David MIlarino was the only UPNrepresentati ve identified by
Jose \Wera, and the evidence presented indicated that MIlarino' s all eged
threat of physical harmto enpl oyees consisted of his statenent to Vera

that Vera "l acked testicl es"
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if he did not take off his no-union buttons. \era testified that he
interpreted that statenent to nean that he was afraid of the Enployer. | find
that such statenent did not constitute a threat of physical harm

The other statenent that David MIlarino all eged y nade to Vera was
that if he did not sign a Lhion authorization card he and al| those who did
not support the Lhion would lose their jobs. | do not credit Vera s testinony
regarding this all eged threat because it was uncorroborated, despite the fact
that the statenent allegedly was nade in the presence of other workers. A so,
as discussed above, | do not find Vera to be a credi bl e w t ness.

The only other evidence of threats invol ving physical harmwere
allegedy nade to Vera and Minuel Chavez by Javi er Zaragoza and i ndivi dual s
identified as Julio and other co-workers whose nanes \era and (havez coul d not
renenber. Chavez testified that four or five days before the el ection, these
vworkers threatened to beat himif he did not support the Lhion. As di scussed
above, | do not credit \Vera or (havez's testinony. However, evenif | were to
credit their testinony, there is no indication that Chavez or \era were
threatened by UPNrepresentatives. The Board has determined that threats nade
by non-parties wll be accorded | ess weight in determining their effect an the
outcone of the election than threats nade by parties. (Takara International
(1977) S ARBNo. 25 San Dego Nursery ., Inc. (1979) 5 ALRB No. 43).

Chavez also testified that there were runors "floating around the

enpl oyees" that those who did not sign an authorization
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card or failed to support the Lhion would | ose their jobs. Mny of these
runors circulated during the ti ne when Pedro Zaragoza was wearing the UFW
button. Vera, Hernandez and Chavez al | testified that they were tol d they
would lose their jobs if they did not support the Lhion. As noted above, | do
not find Vera and Chavez to be credible wtnesses. Hernandez testified that
the statenent regarding job | oss was nade by his uncle. There is no evi dence
that Hernandez' s uncl e was an agent of the UFW However, even assuming that
the statenents were nade as described by all three wtnesses, | would find
that there was insufficient grounds to set aside the election. The Board has
consi stently found such statenents nade by uni on supporters to be insufficient
grounds to set aside an election. Jack or Mrion Radovi ch (1976) 2 ALRB Nb.
12; Patterson Farns, Inc. (1976) 2 ALRB No. 59; Select Nursery (1978) 4 ALRB

No. 61. FRather, such statenents fall wthin the scope of canpai gn propaganda,
which nay be left to the good sense of the enpl oyees to eval uate in deciding
how t o vot e.

The Epl oyer failed to neet its burden of proof and
failed to substantiate its claimthat UPNrepresentatives threatened enpl oyees
wth physical harmand job loss if they failed to sign authorization cards or
support the Lhion, or that any all eged statenents or threats created an
at nospher e i n whi ch enpl oyees were not able to freely exercise their choice of
a col | ecti ve bargai ning agent.
(1. VWWHETHR PRO UPWSLPER SORS G- THE GOMPANY,  OVER GOMPANY (BJECTI ONS

I NI M DATED AND ALLOMD PRG LFWSLPPCRTERS TO THREATEN AND COERCE
PRG GOMPANY BEMPLOYEES
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A Supervising Satus
1. FHndings of Fact
The Enpl oyer argued that Pedro Zaragoza, Roberto Zaragoza,

and Tonas Sal azar were supervisors wthin the neaning of the Act and that, as
supervi sors, their conduct had a coercive inpact on the election and is
grounds to set the election aside. Their conduct consisted of wearing pro- UFW
buttons and canpai gning for the UFW Pedro Zaragoza activel y encouraged
nenters of his crewto support the UFW and Roberto Zaragoza sat at the UFW
table at the pre-election conference. The UPWnai ntai ned that the three nen
were not supervisors wthin the neaning of the Act, but, even assuming that
they were, the Enployer failed to neet its burden of proof in establishing
that the alleged conduct affected the results of the el ection.

BIl Bright, a Mce-president and supervisor at Bright's Nursery,
Inc., testified that Pedro Zaragoza, Roberto Zaragoza and Tomas Sal azar were
tol d how nany nen were needed to do a job and went out and found the workers.
They usual |y recruited nen they knew or who had worked for the Epl oyer
before. Sone workers directly asked Sd Harding, a supervisor at the nursery,
for enpl oynent. However, the three nen al ways acted under the direction and
orders of Sd Harding, and were not all owed to do anyt hing unl ess directed by
Har di ng.

BIl Bright testified that Sd Harding, wo had thirty years of
experience, was responsible for directing the three nen. For instance, if a
field needed to be suckered, Harding told Pedro Zaragoza, "to go up there wth

his crewand sucker." |If Harding

16.



was busy and did not have tine to check the crewall day, the workers woul d
renai n under Pedro's supervision. If Harding needed a certain nuniber of nen
toload a truck, he would tell Pedro to send sone nen, "and Pedro woul d pick
out sone nen and send themover there to load the truck." Pedro Zaragoza,
Roberto Zaragoza, and Tonas Sal azar nade sure that the work was done
correctly, kept the nen busy, and kept track of the hours worked by each
enpl oyee.

Inregard to firing, B Il Bright could not renenber any specific
I nstance when Pedro Zaragoza, Roberto Zaragoza or Tonas Sal azar had fired
anyone or had effectively recoomended anyone's firing. He vaguel y renentered
an i nstance when Tomas Sal azar had reconmended that Harding | et an enpl oyee
go, but did not state specifically whether Harding fol | oned the
reconmendat i on

Bright testified that Harding had instructed the three nen that
"...if youcan't get along wth a guy, (or they) won't do what you say send
themto the office, and we' Il give themthe check. You re the forenan,
you' ve got to be able to give themorders, so if you have any probl ens send
themto the office.” Harding and the personnel office would then fol | owthe
recormendati ons of the three nen.

Bright indicated that, prior to the el ection, the Epl oyer did
not have a well - established policy for reprinanding or warning enpl oyees.

Bright's testinony indi cated that the three nen in question did
not exerci se i ndependent judgnent in the hiring or firing of enpl oyees or in
directing the work of their crens. Their functions consisted of followng

orders given by Harding, who
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supervised their work on a daily basis and ordered and directed the crews to
do specific assignnents. The nen did not use i ndependent judgnent to
transfer, assign or direct the work of the enployees in their crews. In

naki ng deci sions, the forenan had to consult wth Harding first, and he nade
the decision. The forenen were responsible for seeing that the workers did
their jobs properly, keeping thembusy and keepi ng track of their tine.

Their functions as forenen were of a routine clerical nature, consisting of
followng instructions, obeying Harding's orders and rel ayi ng those orders to
the workers in their crews wthout the use of the i ndependent judgnent that
Iscritical toa finding of supervisory status.

Sd Harding testified that he had worked for the Enpl oyer for 32
years and was the supervisor of the nursery operations. Harding indicated
that he used Pedro Zaragoza, Roberto Zaragoza and Tonas Sal azar as his
assi stants and his neans of conmuni cation wth the workers. He does not
speak Spani sh and, al though approxi natel y 30%of the workers were bilingual,
he did not feel that they were sufficiently fluent in English for himto
engage in a conversation wth them There were a few other enpl oyees he
could use as interpreters, but he relied on the forenen as his conduits to
the workers in the crew

Jose \era' s testinony corroborated Harding's. \era indicated
that Harding spoke a little Spani sh and expl ai ned that Harding coul d say such
things as "the job is no good,” "I want you to do this job like this,” and
"go drive atractor.” | credit this portion of \Vera s testinony, as it was

one of the few
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I nstances when he was certain of his recol |l ection, gave exanpl es, and
clearly expl ai ned his answers.

Harding testified that he supervised, directed, and instructed
the forenen for the nursery workers, irrigators and tractor drivers,

i ncl udi ng Pedro Zaragoza, Roberto Zaragoza and Tonas Sal azar. Hardi ng gave
nuner ous exanpl es of his functions, including instructing the forenen on
specific tasks. The three forenen were responsible for insuring that their
respective crews got the job done, were to keep their crews busy, were to
work wth the enpl oyees and check that the job was done right, and were to
keep records of the hours worked by each enpl oyee.

Harding testified that after he gave an order, he stayed in the
area | ong enough to showthe forenan what he wanted done and how he want ed
it done, then vaited until the crewgot started before he left. He tried to
get back to each crewat |east once or twce a day to check on their
progress, staying wth the crew approxinately 10 to 20 mnutes. Harding s
testinony was corroborated by other wtnesses, including Minuel (havez, Jose
\Vera, Pedro Zaragoza and Roberto Zaragoza. These wtnesses indicated that
"Sd" cane to check up on the crews at |east two or three tines during the
day and stayed anywhere between five and twenty mnutes. In fact, Fank
Hernandez testified that "S d' checked on the work done by Pedro Zaragoza' s
crew about seven or eight tines a day, staying for ten or fifteen mnutes
each tine.

Wien asked how enpl oyees were hired, Hardi ng responded that he
woul d tell the forenen how nany enpl oyees were needed, and the forenen woul d

get themand put themto work.
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Hardi ng and Jessi e Luker, the office clerk, corroborated Bl
Bright's testinony that Pedro Zaragoza, Roberto Zaragoza and Tonas Sal azar
were responsi bl e for keeping track of the hours worked by each enpl oyee in
their respective crews. Harding and Luker testified that they relied on the
records kept by the forenen, The forenen usually turned in their record books
to the office so that the workers' paychecks coul d be processed and, if the
forenen failed to do so, Harding woul d go pick up the books and turn themin
to the office. The forenen were al so responsible for distributing the
paychecks to the enpl oyees. However, both Harding and Luker indicated that if
an enpl oyee left early or if, for sone other reason, the forenen di d not
distribute the paychecks, the the enpl oyees were free to go to the office in
person to pick up their checks.

Luker also testified that if she did not have a record of the
hours worked by an enpl oyee, she woul d ask that enpl oyee directly if he or
she was avai |l abl e and woul d check later wth Harding or one of the forenen
concer ni ng whet her that individual had actual |y worked the hours cl ai ned.

Harding testified that the nursery operations are scattered
throughout several fields, and the enpl oyees had to be noved around quite
often. He explained howthe transfer of enpl oyees or crews was acconpl i shed:
he would tell "...the forenen where and when to go to next and what needed to
be done.” Harding instructed the forenman that he needed a particul ar nuniber
of workers to do ajob or to go to another crew The forenan was then

responsi bl e for sending the requi red nunber of workers to the
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other crew and advising the foreman in the other crewthat the additional
workers would be coining. |If the forenan and his crew noved and Hardi ng was
not there, he would drop by later to see if they were doi ng the job pursuant
to his instructions.

If the foreman was having probl ens getting al ong wth one of
hi s enpl oyees, he coul d transfer the enpl oyee to another crew upon
di scussion with the crew s forenan.

Epl oyee Frank Hernandez testified that Harding noved enpl oyees
around while he was in the nursery giving orders. For instance, Harding
ordered workers to hel p himload trucks or do other tasks, or asked Pedro to
send soneone.

Harding testified that he did not renenier any instance of Pedro
Zaragoza or Roberto Zaragoza firing an enpl oyee. He explained that both nen
had been told that, if an enpl oyee did not work out after he had been warned
two or three tines or refused to obey orders given by the foreman, the
foreman was to give the enpl oyee his tine and send himto the office, where
the forenan' s recomrmendati on woul d be fol | oned.

Harding s testinony regarding the forenen's authority to fire
enpl oyees was inconsistent. Qn cross-examnation, when asked if he woul d
know whet her Roberto Zaragoza or Pedro Zaragoza had fired enpl oyees, he
answered in the negative. He also stated that "...there's so nany nen that
cone and go. Sone quit, sone | eave and sone we | ay off because of not havi ng
the work. But as far as himactually firing one, | don't recall himever."
The answer applied to both Roberto Zaragoza and Pedro Zaragoza. n redirect

examnat i on, Harding was asked how he woul d know i f an
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enpl oyee quit or was fired, and he answered that he woul d knowonly if the
forenan told him Yet he had specific recollection of only one i nstance,
when Tonas Sal azar had fired an enpl oyee two or three years earlier. He
testified that, before the enpl oyee was actual ly fired, Tonas Sal azar cane
to himto discuss the problemand Harding told him "Wl |, if you can't use
himlet himgo. So he gave himhis tine and sent himto the office.” This
testinony indicates that the forenen actual |y discussed their problens wth
Harding and neither fired enpl oyees nor took any action on their own. The
evi dence al so established that only Tonas Sal azar had actual | y effectively
recomnmended the firing of an enpl oyee. Harding coul d not renenber any
speci fic case where Pedro Zaragoza or Roberto Zaragoza had ever effectively
reconmended the firing of an enpl oyee, despite the fact that Pedro Zaragoza
had been working for the Enpl oyer for fifteen years and Roberto Zaragoza
for five years.

Interns of |ay-off procedures, Harding testified that
nanagenent determned when | ayoffs were necessary. Harding told the
forenen how nany nen were needed to conpl ete a job, and the rest were laid-
off. The forenen determned whomthey wanted to keep. In terns of
rehiring procedures, again Harding told the forenen how nany workers were
needed, and the forenen would get them Harding al so hired sone workers
directly.

Paul Leonardo, who worked for the Enpl oyer as a tractor driver
for four years, basically corroborated the testinony given by BIl Bright
and S dney Harding.

Roberto Zaragoza testified that during his tenure as a
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wor ker/forenan for five years he had not had the authority to hire enpl oyees
and he had never done so. He explained that if a worker wanted to be hired,
he had to arrange it wth "Sd" first. He denied that he had the authority
tohire, fire, transfer enpl oyees fromone crewto another, grant |eaves of
absence, or pronote or denote enpl oyees. |f an enpl oyee wanted a | eave of
absence, he had to goto "Sd." Zaragoza did not take any of the above
actions wthout Sd s order.

Zaragoza kept a record of the hours each enpl oyee in the crew
worked. |If an enpl oyee did not show up for work, Zaragoza spoke to Hardi ng
about it, and Harding nade an entry in the book. Qn cross-examnation,
Robert o Zaragoza recogni zed "S d' s" handwiting on several entries in his
ti nekeepi ng book.

Zaragoza testified that Harding, as the supervisor of-the nursery,
was responsi bl e for directing the work of the worker/ forenen. Harding
checked up on his crewthree tines a day and stayed 15 to 20 mnut es.

Hardi ng spoke a little Soani sh, enough to give Zaragoza orders, and if not,
he woul d show Zar agoza how he wanted a job done. S nce he had been wor ki ng
at the nursery for five years, Zaragoza knew fromhi s own experi ence what
Harding wanted done. He also testified that this chain of conmand changed in
Decentoer 1982, when Seve Geen was assi gned to supervi se Zaragoza' s Crew
full tine. After Geen cane, Harding gave the orders to Geen, who rel ayed
themto Zaragoza and the crew Geen's job was to supervise the crew and put
pressure on the workers to get the work done, and also to tell themwhat to
do. Afewdays prior to the election, Geen spent siXx hours supervisi ng

Roberto Zaragoza's crew and two hours wth Tonas Sal azar' s crew
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Zaragoza testified that, during the tine Geen was in the crew he saw
Geen fire enpl oyee I gnaci o A varez.

Zaragoza testified that he worked along wth the other workers in
the crewand did the sane type of work they did. He was paid $4.00 an hour,
whereas the other workers were paid $3.50 an hour. However, he acknow edged
that his crewconsisted of relatively newand i nexperi enced workers.

Robert o Zaragoza expl ai ned i n sone detail the procedures by which
the decision of who to lay off was nade. Wien workers had to be laid of f
during Roberto' s tenure as a worker/forenan, he turned in the tine book to
Harding, who examined it to determne which workers had the greatest record
of absenteeism Harding gave Roberto the nanes of those who were to be laid
off and ordered himto carry out the layoffs. FRoberto testified that he
observed the sane procedure when he was working in Pedro Zaragoza's crew At
no tine did he nake an i ndependent determnati on of who was to be | ai d-off;
rather, it was Harding who nade that deci si on.

Inregard to the distribution of paychecks, Roberto Zaragoza
testified that Harding delivered the paychecks to hi mon payday at the
| ocati on where the crews were working. Zaragoza was responsi bl e for
distributing the pay checks to the workers. Wen he was not there, the
enpl oyees got their checks fromHurding directly or went to the office and
pi cked t hem up.

Roberto Zaragoza al so described the differences in the duties
bet ween t he worker/forenan and other forenen. For instance, Ranon Vallegjo
drove a conpany truck and spent the najority of his tine supervising

enpl oyees, in contrast to Roberto and Pedro
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Zaragoza and Tonas Sal azar, who had to work along wth the crews doing the
sane job. FRanon Vallejo worked wth his crewfor short periods, and only for
the purpose of assisting the crewin getting the work done.

(n cross-examnation, Roberto Zaragoza was asked if
he hired an individual naned Gabriel Ganados, and he denied hiring hhm He
reiterated that his job was to wite the nanes down in the tine book, and it
was Harding who hired Ganados. Zaragoza expl ai ned that he was worki ng out
inthe field when Ganados arrived. Later Harding cane by and tol d Zaragoza
that he had hired Ganados and told himto wite his nane down in the tine
book, whi ch Zaragoza di d.

Pedro Zaragoza denied that he had the authority to hire, fire,
transfer, grant | eaves of absence, or pronote or denote enpl oyees on his own
volition. He testified that Harding was his supervisor. During the sunmer
when his crewwas working in the field, Harding cane by every hour to check
onthe crews work. During the wnter (Novenber to April) when the crew was
working in the barn, "Sd was there wth the crewall day except when he went
out to check on the crews which were working out in the fields" (usually
Roberto Zaragoza' s and Tonas Sal azar's crews). Wil e his crewwas wor ki ng
I nsi de the barn, Pedro received orders from"Sd", Paul Leonardo and Mke
Padi | | a.

(n cross-examnation, Pedro Zaragoza was asked if Harding ever
told himthat he needed nore people. He explained that Harding had told him
he needed nore nen, and he recruited them but Harding | ooked themover to

see if they "were convenient for
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him" He expressly denied hiring the enpl oyees hinsel f. Wen asked if he
had ever recommended the hiring of an enpl oyee to Harding, he answered in
the affirnati ve, but explained that the peopl e he had reconmended were
famly nenbers, i.e., his father, uncles, and cousins, and that Hardi ng
hired sone of them

Inregard to transferring enpl oyees to other crews, Pedro
Zaragoza testified that Harding sonetines did not give Zaragoza the nanes
of the individuals to be transferred, but nade reference to how sone
workers cane to work in the sane car, inplying that groups of workers who
cane to work in the sane car should be transferred. However, Zaragoza
denied that Harding |l et hi mdeci de who to transfer.

In general, | credit the testinony given by Roberto Zaragoza
and Pedro Zaragoza on the issue of supervisory status. In contrast to
the testinony of B Il Bright and S dney Harding, and to sone extent Paul
Leonar do, 4 Pedro Zaragoza and Robert o-Zaragoza expl ai ned in nore detail
the processes by whi ch deci si ons were nade and gave specific exanpl es.

h the other hand, Sdney Harding's and B Il Bright's expl anati ons were
vague and lacking in detail, even though, as M ce-President and general
supervi sor, respectively, they were in a better position to knowthe
dai | y deci si on-naki ng process of the nursery operation. |f anything,
their testinony established that Foberto Zaragoza, Pedro Zaragoza and
Tonas Sal azar were sinply followng and obeyi ng Hardi ng' s

4/ Leonardo' s testinony invol ved nuch uncorroborated hearsay and doubl e
hear say, and has therefore been given little weight.
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orders when they instructed the workers in their crew Bl Bight's and
S dney Harding s testinony al so indicated that the three forenen were
constantly under Harding' s direct supervision and were not all owed to do
anything wthout Harding' s approval .

A the end of the UPWs case, the Enpl oyer's counsel nade an
offer of proof and sought to introduce the testi nony of Tonas Sal azar to
rebut Roberto Zaragoza' s and Pedro Zaragoza' s testinony that the "job duties
of Tonas Sal azar were the sane as theirs" and that they did not have the
authority to hire. Salazar woul d have testified that on nunerous occasi ons
he had been requested by Harding to go out and find additional enpl oyees, and
that he woul d not be given the nanes of additional enpl oyees to find, but
rather would go to the towns of A anada and Le Gand, find additional
enpl oyees and bring themback, and Harding woul d hire them

The proposed rebuttal testinony was not only repetitive and
cumul ative, but was consistent wth the testinony al ready gi ven by Harding.
Sal azar' s testi nony woul d have only shown that he was obeyi ng orders and
acting as a recruiter of enpl oyees for Harding, who was actual |y the one wth
the authority to hire and who in fact hired the enpl oyees. As such, the
proposed rebuttal testinony was properly excl uded.

The Enpl oyer al so nade a second offer of proof, proposing to call
Seve Geen, who woul d have rebutted the testi nony of Roberto Zaragoza t hat
he did not hire anyone, and specifically Zaragoza' s testinony that he did not
hire Gabriel Ganados. Geen woul d have testified that Harding expressly
told himthat there
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was no nore work avail abl e and that no nore peopl e woul d be hired. Yet one
day after being told by Harding that there was to be no nore hiring, he
observed Ganados working in Roberto Zaragoza's crew The Enpl oyer
asserted that Exhibit 11 (the Enpl oyer's tine book) woul d show t hat

G anados was added to Zaragoza s crew approxi natel y nine weeks before the
el ection.

Soecific proof that Foberto Zaragoza in fact hired G anados
shoul d have been presented i n the Enpl oyer' s case-in-chief, but was not.
Instead, both B Il Bight and Sdney Harding testified in very general
terns on the issue of hiring and firing by the al |l eged supervi sors.

Hardi ng had specific recoll ection of only one occasi on when Tonas Sal azar
fired an enpl oyee. The Enpl oyer had the burden of establishing that the
three nen were supervisors wthin the neaning of the Act. The proper tine
to present Geen' s testinony regarding a specific exanpl e of when Roberto
Zar agoza hired an enpl oyee woul d have been during the Enpl oyer's case-in-
chief. In addition, the proposed offer of proof did not showthat Geen
had any personal know edge of how Gabriel Ganados nane was incl uded on
the log or by whomhe was actual ly hired. The testinony described woul d not
prove that it was Roberto Zaragoza who in fact hired the enpl oyee.

The Enpl oyer's first offer of proof was rejected on the basis
that it was cunulative. As a general rule, the tria judge nay stop the
production of evidence which is cumilative if its probative value is
substantial |y outwei ghed by the possibility that its admssion wll consune

an undue anount of
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tine or wll create undue prej udi ce (Evi dence ode . section 352; see
Peopl e v. Gaham(1978) 83 CA 3d 736). The second offer of proof was

rej ected because it was the type of evidence that the Epl oyer shoul d
have introduced in its case-in-chief, and because the testi nony woul d not
have established that Roberto Zaragoza hired any enpl oyees.

2. Analysis and Goncl usi ons

The credited evi dence presented established that the
wor ker/forenen, Pedro Zaragoza, Roberto Zaragoza, and Tonas Sal azar, spent
the entire day wth their respective crews and perforned the sane type of
work as the rest of the workers in the crews. They checked the work bei ng
done by the crew and were responsi bl e for keeping the crews busy and
insuring that the work was done in accordance wth Harding s instructions.
Harding, the admtted supervisor of the nursery operations, instructed and
directed the forenen on a daily basis concerning the different jobs that
needed to be done. He usually stayed wth a crew | ong enough to show the
workers what needed to be done that day, and how and where the job was to be
done. He returned to inspect the work of each crewat |east two or three
tines a day, and stayed about 10 to 20 mnutes each tine. As of Decentoer
1982, Seve Geen supervised, directed, and relayed "S d s" orders to Roberto
Zaragoza and his crew  The week prior to the election, Geen spent at | east
si X hours supervi si ng Roberto Zaragoza s crew and two hours supervi si ng Tonas
Sl azar's crew However, Harding still retained overal | supervision of the

crews' work.
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Athough the three forenen were tol d how nany workers woul d be
needed to get the work done and were ordered to locate that nany workers, |
find that the forenen basical ly acted as recruiters for Harding, who retai ned
the authority to hire. | find that Hurding, the general supervisor of the
nursery, nade the decisions to hire, fire, and discipline workers. The
evi dence was clear that, prior to the election, the Enpl oyer did not have a
standard policy for disciplining or reprinandi ng enpl oyees. In the few
exanpl es where the disciplining, reprinmanding or transferring of enpl oyees
occurred, it was clear that Harding deci ded what had to be done.

| find that the three forenen did not have the authority to hire,
fire or discipline, nor did they use i ndependent judgenent in directing the
work of the crews. Instead, they acted as conduits for the orders and
directions given by Harding, since the n@jority of the workers in the crew
spoke only Spani sh, and Harding spoke little Spani sh. The forenan spoke and
under st ood nore English than the others and, as a result of their experience
wth the Enpl oyer, knew howto do the work required in the nursery
operations. The evidence established that the three forenen were paid at a
hi gher hourly rate than the rest of the enployees in their crews and al so had
paid vacation tine. However, in contrast to forenen Ranon Vall e o and S eve
Geen, the three foremnen worked along wth their crews, whereas Val |l ¢j o and
Geen vere full-tine supervisors, working wth the crews only occasi onal | y.
The work of the three forenen in regard to tine-keeping and distribution of

the paychecks was of a routine clerical nature.
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Labor (bde section 1140.4(j) provi des:

The term"supervi sor" neans any individual havi ng
the authority, inthe interest of the enpl oyer,

to hire, transfer, suspend, lay off, recall, pronote,
di scharge, assign, reward, or discipline other

enpl oyees, or the responsibility to direct them

or to adjust their grievances, or effectively to
recormend such action, if, in connection wth the
foregoing, the exercise of such authority is not

of anerely routine or clerical nature, but requires
the use of independent | udgnent.

The above provision of the ALRAis identical to section 2(11) of
the National Labor Relations Act (NLRY).

The exercise of or authority to exercise i ndependent judgenent is
an inportant and key factor to be considered i n determni ng whet her an
enpl oyee is a supervisor. The exercise of independent judgenent nust be
genuine and not nerely routine, clerical, or instructional in nature. A
nere "straw boss" wth no i ndependent discretion wll not be deened a
supervisor. NRBv. Rlot Feight Gariers, Inc. (4h dr. 1977) 558 F. 2d
205 [95 LRRMI2900], cert, denied sub.nom auffeurs, Teansters & Hel pers
Local 391 v. Alot Feight CGarriers, Inc. (1978) 434 US 1011, Ohi o Power
M. v. NNRB (6th dr.) 176 F.2d 385 [24 LRRVI2350], cert. den. (1949) 338
US 899, Rod MLellan Gonpany (1978) 4 ALRB Nb. 22; kegawa Brothers, |nc.
(1983) 9 ARB Nb. 26; kegava Brothers (1982) 8 ALRB No. 90; Anton Caratan
and Sons (1978) 4 ALRB No. 103, citing Mntgonery Vérd & . (1978) 228 NLRB
759 [96 LRRVI1383]. W!thout the exercise of such i ndependent j udgnent,

duties are of a nerely routine or clerical nature. See, e.g., NNRBv.
Doctors Hospital of Mdesto, Inc. (Sth GQr. 1972) 489 F. 2d 772 [85 LRRVI
2228], cited wth approval in Dairy Fresh . (1976) 2 ARB No. 55.
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Epl oyees who spend a substantial part of each workday or week as
supervi sors are custonarily excluded fromthe bargaining unit. US Radium
Qorp. (1958) 122 NLRB 468 [43 LRRVI1168]. In contrast, in this case the three
forenen worked wth the enpl oyees in the crew doi ng the sane work and
insuring that Harding's orders and instructions were carried out. They did
not spend a substantial part of their tine exclusively supervising the work
of other enpl oyees. The evidence denonstrated that it was Harding and Seve
Geen vwho spent a substantial part of their work day supervising and
directing the work of the crens. See Northwest Seel Inc. (1973) 200 N.-RB
108 [81 LRRVI1376]; Gormercial Heet Wdsh., Inc. (1971) 190 NLRB 326 [ 77 LRV
1156] .

The NLRB has held that, even if a foreman assi gns specific tasks
and corrects the enpl oyees' perfornance, he or she is not a supervisor if his
or her judgnent is based on specific directions such that the actionis
routine rather than discretionary. Henricksen, Inc. dba Gvsen O scount
Center and Retail (1971) 191 NLRB 622. MNeff Industries, Inc. (1971) 191

NLRB 76. Inthis case, the alleged supervisors sinply carried out the orders
and instructions given by Harding.

The NLRB has consi stently hel d that exercising only sporadic or
i rregul ar supervisory functions does not neet the statutory definition of

supervisor. Mijer Supernarkes, Inc. (1963) 142 NLRB 513 (fn.8) [53 LRRV

1081]. In this case, there are only occasional isolated instances of
conduct which mght be indicative of supervisory authority, and these are
insufficient to support a finding of supervisory status. Gmmercia H eet
Véish., Inc. (1971) 190 NLRB 326 [177 LRRVI1156]. Al though
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supervi sor Harding testified that the three forenen had authority to fire
enpl oyees, in all the years that the three had been working for the Ewpl oyer,
Harding could only recal | one instance (which occurred several years earlier)
when Tonas Sal azar fired an enpl oyee. Further, the only conpetent testinony
concerning Pedro Zaragoza' s exercise of authority to effectively recormend
hiring invol ved his reconmendation that Harding hire his relatives.
Smlarly, the only instance when Roberto Zaragoza al l egedly hired an
enpl oyee was the exanpl e i nvol ving Gabri el G anados.

The Enpl oyer relied upon Dairy Fresh Products Gonpany (1977) 3
ALRB No. 70 and Md-Sate Horticulture . (1978) 4 ARB Nb. 101, to support

its position that Pedro Zaragoza, Roberto Zaragoza and Tonas Sal azar were
super vi sor s.
In Md-Sate Hrticuture G., the Board hel d that the di sputed

i ndi vidual, naned Zendej as, responsibly directed enpl oyees in the perfornance
of their job functions, assigning enpl oyees to rows of grapes to be pi cked,
being inmedi ately in charge of a crewof 80 workers, telling workers when to
begin and stop work and when to start picking grapes, and renai ning in charge
of the sane group of workers as they were noved fromranch to ranch even
though his i nmedi at e supervi sor changed. In contrast to the facts in this
case, the overall supervisor in Md-Sate spent little tine wth the crew
because he trusted Zendejas. The record in that case al so established that
Zendej as' exercise of authority was not nerely of a routine or clerical

nature but required Zendej as' exercise of independent judgenent.



Here, the authority exercised by the three forenen was routine
and clerical innature. Basically, all the three did was relay Hrding s
orders and instructions to the crew nenbbers and report back to Harding any
failure by crewneners to followsaid instructions. Because of Harding s,
and later Geen's, constant supervision, the forenen were not called upon to
exercise their discretion wth regard to the assignnents nade by Harding on
any given day.

Lhlike the Md-Sate Horticultural . case, there is no evi dence

here that the forenen directed the crewwth respect to where and when to
sucker, hoe, dig up trees, load trucks or place stickers on the trees. Those
decisions were left entirely to Harding.

In Dairy Fesh Products Gonpany, the Board relied upon the

followng factors in concluding that di sputed enpl oyees were statutory
supervi sors: the enpl oyees distributed checks, issued warnings for
tardiness and absences, adjusted tine cards, heard conpl ai nts and prom sed
to deal wth them awarded tine off, suspended enpl oyees, threatened

di scharge and transferred enpl oyees. In the present case, wth the
exception of the distribution of paychecks and tine keeping, the forenen did

none of the things found i ndicative of supervisorial status in Dairy Fesh.

Moreover, the distribution of paychecks and tine keepi ng perforned by the
three forenen were of a routine and clerical nature.

In a nore recent case, kegawa Brothers (1982) 8 ARB Nb. 90, the
Board overturned the Admnistrative Law Judge' s (ALJ's) finding that

Lkegawa' s crew forenen were supervisors. The Board
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found that the record did not showthat the crew forenen i ndependent!y
determined the | ocation and type of work to be perforned or that their
duties invol ved the use of independent judgenent. The Board found that the
crewforenen nerely rel ayed to workers instructi ons whi ch enanated fromthe
field forenen. In that case, the ALJ found that the crew forenen deternined
the location and type of work to be perforned by each crew assigned rows to
be pi cked, taught inexperienced workers, checked and corrected work of crew
nenters, reported the crews' attendance and hours to fiel d forenen,
sonetines hel ped to distribute paychecks, and rel ayed instructions from
field forenen concerning such natters as changes i n assi gnnent or |ayoffs,
when the crewwas to start and stop work each day, and what type and col or
of tonatoes were to be pi cked.

S nce | have found that Pedro Zaragoza, Roberto Zaragoza and
Tonas Sal azar do not exerci se i ndependent j udgenent concerning the work of
their crewnenbers, their functions in regard to distributing paychecks and
tine keeping are of aroutine and clerical nature, and they do not possess
the authority to hire, fire or effectively reconmend such, except for
i sol ated i nstances, | conclude that they are not supervisors wthin the
neani ng of section 1140.4(j) of the Act.

B. Threats, (ercion and Intinmdation by the Pro-Uhion
Super vi sor s

1. FHndings of Fact
Athough | have concl uded that Pedro Zaragoza, Roberto Zaragoza

and Tonas Sal azar were not supervisors wthin the neaning of the Act, |

nust still determne whether their pre-el ection
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conduct was so inherently coercive that enpl oyees were inti mdated and unabl e
to freely choose, thereby affecting the results of the el ection.

As | concl uded above in ny anal ysis of the Enployer's first
obj ection, based on ny credibility resol utions and the conpetent evi dence
presented at the hearing, the Enpl oyer failed to substantiate its cla mthat
UFWrepresent ati ves, including Pedro Zaragoza, threatened enpl oyees wth
physi cal harmand job loss if they failed to sign authorization cards or
support the union, or that any alleged statenents or threats tended to create
a coerci ve atnosphere in whi ch the enpl oyees could not vote freely. The
Enpl oyer offered no testinony concerning threats or other nmisconduct by
Roberto Zaragoza or Tomas Salazar. | therefore concl ude that the Enpl oyer
has failed to denonstrate any msconduct by these three forenen that coul d
have tended to affect the outcone of the el ection, and this objection
therefore shoul d be di smssed.

However, assuming, arguendo, that Pedro Zaragoza, Roberto
Zaragoza and Tonas Sal azar were supervisors wthin the neaning of the Act, |
w | anal yze the evidence to determne whether their conduct, includi ng
weari ng UFWbuttons, created a coercive atnosphere that tended to affect the
out cone of the el ection.

BIll Bight testified that he was present at the
pre-el ecti on conference, which was held at the Hainsburg School. A that
neeting, Bright observed Pedro Zaragoza and Roberto Zaragoza weari ng UFW
buttons. He al so observed Roberto Zaragoza sitting next to David M1 arino,
the UFWrepresentative. Across the table fromthe UFWrepresentati ve and
Robert o Zaragoza were
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the conpany representatives, Janes Bright and attorney Jerry Gallister.

Prior tothe pre-el ection conference, Bright attended a neeting
at whi ch conpany representatives Eddie Bright, Janes Bright and Jose
Sanchez (wWho had been hired to canpai gn for the Gonpany), and S ephen
Hghfill net the three forenen, Pedro Zaragoza, Roberto Zaragoza and Tonas
Slazar. A that neeting, the alleged supervisors were instructed that
they were not to wear UPWbuttons, as it was not in the Enpl oyer's best
I nterest.

n cross-examnation, B Il Bright testified that |abor
consul tants Jose Sanchez and Seve Hghfill were hired on Tuesday, the day
the petition for certification was filed, but did not start working until
Wdnesday. The | abor consultants net wth the crews in groups. Bright was
not certain exactly what was said to the crews, since the presentations
vere nade in Spani sh and he does not speak Soani sh. He coul d not
specifically testify that the | abor consultants told the enpl oyees t hat
Pedro and Roberto Zaragoza did not represent the Gonpany' s view but he
knew that the | abor consultants were supposed to represent the Gonpany' s
side and interests. He indicated that the | abor consultants had a hard
tine reaching all the workers because of the rain. However, the
consul tants passed out anti-union literature and nade it available to all
the enpl oyees. Bright was not certain how nany tines the | abor consul tants
net wth each crew but knewthat they net wth Ranon Vallejo's crewfor
about 45 mnut es.
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Jose \era testified that two individuals hired by the
Enpl oyer tal ked to the crewonce prior to the el ection. They spoke to
the whol e crew for about an hour and did not nention Pedro Zaragoza.

Lhlike other portions of his testinony (see discussion, supra), Jose \era
was direct and nonevasive in his answers regarding this issue.

Roberto Zaragoza testified that Enpl oyer representatives,
including BIIl Bight, Seve Hghfill and Jose Sanchez, cane to talk to his
crewonce a day. They spoke to the crewfor approxinately 45 mnutes during
working hours. He was separated fromthe crewduring the neetings and does
not know what was said, nor could he testify specifically as to how nany
tines the representatives actually net wth the crew

Pedro Zaragoza al so testified that Seve Hghfill cane to talk to
his crewseveral tines before the election. H indicated that his crewdid
not work every day the week prior to the el ection due to rain.

Sdney Harding testified that, prior to the el ection, he observed
Pedro Zaragoza, Roberto Zaragoza and Tonas Sal azar weari ng UFWbut t ons.
Harding was present at a neeting wth the three al | eged supervisors, al ong
wth BIl Bight, Edie Bright, Janes Bright and Seve Hghfill. A that
neeting, the three forenen were instructed that they were supposed to
support the Enpl oyer and shoul d not wear UFWbuttons. Harding al so
confirnmed that it rained often during the week prior to the el ection, and
the crews did not work their regular hours. He testified that Seve

Hghfill and Jose Sanchez net wth the crews at |east a



fewtines. He did not knowwhat they told the crews or whether they told
the crews that Pedro Zaragoza, Roberto Zaragoza and Tonas Sal azar were not
representing the Enployer's position. He testified that he never told the
workers in the crews that the pro- UPWforenen were not representing the
Epl oyer' s position.

2. Analysis and Gncl usi ons

It is undisputed that Pedro Zaragoza, Roberto Zaragoza and Tonas
Sal azar wore UFWbuttons the week before the el ection; that Roberto Zaragoza
attended the pre-el ection conference and sat next to UPWrepresentative
David MIlarino; that the week prior to the election it rai ned consi derably
and the workers did not have regul ar work days; and that both the UPWand
the Enpl oyer, through their representatives, conducted canpai gns in
furtherance of their respective interests.

As noted above, the record is devoid of any evidence that Roberto
Zaragoza or Tonas Sal azar ever threatened enpl oyees wth physical harmor
loss of jobs if the enpl oyees did not sign authorization cards, or
encouraged others to do so or support the Lhion. Furthernore, the record
was devoid of any evidence tending to prove that Roberto Zaragoza or Tonas
Sal azar elicited support for the Lhion anong the enpl oyees. The evi dence
introduced in regard to the allegation of intimdation and coercion by
al | eged supervi sors was directed excl usively at Pedro Zaragoza.

Pedro Zaragoza testified that, in response to their question, he
tol d approxi natel y 10 workers, including Jose Vera, that it woul d be good if
the Lhion won. Nb evidence was elicited as to where, when, or how these

statenents were nade.
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| have already found that Pedro Zaragoza did not ask Jose \era to
sign an authorization card for the AW nor did he threaten hi mw th physi cal
harmor loss of work if he refused (see discussion of (pjection |, supra).
Bven if | were to credit Vera' s testinony that Javier Zaragoza and "Juli 0"
threat ened hi mwhi | e Pedro Zaragoza was standi ng approxi nately five feet
anay, there was no evi dence concerning what Pedro Zaragoza was doi ng at the
tine, or whether Zaragoza in any way participated, nerely acqui esced,
approved of the threat, or did not hear it. The evidence sinply showed t hat
Pedro Zaragoza was present and wore a UPWhbut t on.

Pedro Zaragoza testified that he heard Mguel Padilla threaten
Jose Wera that, if he did not take off his buttons, they did not want him
working in the group. There was no evi dence of when this threat occurred.
The Enpl oyer woul d have ne assune that, because Pedro Zaragoza was wearing a
UFWhbutton and was close by at the tine the threat was nade, he encouraged
the threat. That inference is untenabl e.

Assuming, arguendo, that Pedro Zaragoza, Roberto Zaragoza and
Tomas Sal azar were supervisors wthin the neaning of the Act, their conduct
was not sufficiently coercive to warrant setting aside the el ection. The
N_RB has consistently held that "nere supervisory participation in a unions
organi zi ng canpai gn does not, wthout a show ng of possibl e obj ecti onabl e
effects, warrant setting aside an election.” Admral Petrol eum Gorporation
(1979) 240 NLRB 894 [100 LRRVI1373]; Gary Aircraft (1975) 220 NLRB 187 [90
LRRM 1216]; S evenson Equi pnent Gonpany (1969) 174 N_RB 865




[70 LRRM1302]. The | eadi ng case, S evenson Equi prent Gonpany, set forth

two areas of inquiry relevant to the show ng of such objectionabl e
conduct by supervisors participating in a union' s organizing canpai gn.

The first level of inquiry is the degree to which
enpl oyees nay infer fromthe supervisor's conduct that the enpl oyer favors
the union. Inthe instant case, the evidence established that the Enpl oyer
hired | abor consultants Seve Hghfill and Joe Sanchez to conduct an anti -
uni on canpai gn. Wil e an unusual anount of rain disrupted the work week,
Hghfill and Sanchez net with the crews at |east once or twce for a period
of 45 mnutes to an hour. Bl Bight alsotestified that the | abor
consultants net wth Ranon Vallejo's crewfor approxi mately 45 mnutes and
distributed | eaflets. According to Harding and Bright, the |abor
consultants were hired to represent the Enpl oyer's interest and to nake the
Enpl oyer' s no-uni on posi tion known to the enpl oyees.

Roberto Zaragoza and Pedro Zaragoza testified that the | abor
consul tants spoke to their crews during work on nore than a few occasi ons
prior to the election. According to the Zaragoza's, the | abor consul tants
spoke to the crews for about 45 minutes to an hour. Roberto Zaragoza
specifically indicated that he had been excl uded fromthe presentation to
the crew Furthernore, Jose \Vera and Minuel Chavez testified that they knew
that Pedro Zaragoza was not representing the interests of the Enpl oyer.

The Enpl oyer argued that the rain limted its ability to
effectively dispel the pro-UPWactivities of the supervisors. The
Enpl oyer's position was clearly contradicted by B Il Bright

4]1.



and Sdney Harding, who testified that the | abor consul tants nonet hel ess
contacted the crews at least twce. The Epl oyer had a sufficient
opportunity to counteract the actions of any all eged supervisors, and the
Enpl oyer in fact took advantage of this opportunity.

The second level of inquiry is found in the inplications of
continui ng rel ationshi ps between supervi sors and enpl oyees, which nay resul t
in enpl oyee fear of future retaliation by a pro-union supervisor if they do

not support the union. Sevenson Equi pnent Gonpany, supra, 174 NLRB at 866.

In the present case, | have al ready found that the substance of the alleged
supervi sors' pro-union activities was limted to wearing pro-URWbuttons. In
addi tion, Roberto Zaragoza sat next to the UPNrepresentative at the pre-

el ection conference and Pedro Zaragoza tol d approxi natel y ten enpl oyees t hat

he favored the ULFW

| find that given the totality of the circunstances inthis
case, even if the three forenen were supervisors, their activities were not
obj ecti onabl e under the second prong of the Sevenson test. Their actions,
and Pedro's renarks in particul ar, were not so oppressive or coercive as to
| ead the enpl oyees to fear possible retaliation at the forenen's hands if
they were to reject the Lhion. Therefore, their conduct woul d not warrant
setting aside the el ection, and the objection shoul d be di sm ssed.

(1. WEMHR THE UIPWM SFEPRESENTED THAT THE ALRB VAS | N FAMOR (F THE
LPWVBY W3 NG FACS MLE BALLO'S MNRKBED | N FAR OF THE LFWWA CH
(&:\)\NHEEDW-E\DI'EI%AI\DMEEITAPPEARW-ATW-EALI% FAVORED THE

A Hndings of Fact
The Enpl oyer all eged that the URWdistributed facsimle ballots
to UPWsupporters, and that these facsimle ballots, which
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the voters wore, were identical to the ARBs official ballot.
The Enpl oyer alleged that the facsimle ball ot confused the workers
and gave themthe i npression that the ALRB supported the UFW

In support of its allegation, the Epl oyer presented six
wtnesses, who all testified consistently that the facsimle ballots were
"identical" to the official ballot and that they had seen between 25 to 30
UFWsupporters, wearing them The wtnesses all described the ballot as a
pi ece of paper approxi nately 8 to 10 inches | ong and bl ui sh-green in col or,
wth two boxes (one for the "No" vote and the other wth an eagle init wth
an "X inthe box). Al six testifiedthat the facsimle bal |l ot was
"identical" to the official ballot, or used other words, such as "l ooked
exactly the sane" or "saw absol utely no distinction between" the ball ot worn
by the voters and the official ballot. Hwever, their testinony was al so
characterized by the fact that, on cross-examnation or questioning by the
|HE, they were unable to describe wth specificity the simlarities between
the ballots worn by the voters and the official ballot. incidentally, none
was unabl e to renentoer wth particularity any printing or wording on the
facsimle ballot. Additionally, (wth the exception of M. Nuessle, the |ast
wtness to testify on this issue), none of the wtnesses coul d renenier
whet her the facsimle ballot included any printing that indicated it was an
"Gficia Ballot" or indicated that it was endorsed by the "Sate of
Glifornia'. Al of the Bl oyer's wtnesses denied that the facsimle ball ot
| ooked |ike Petitioner's Exhibit Nunber 3 (a copy of the facsimle ballot the
voters wore).

| do not give nuch weight to the testinony of the Enpl oyer's
wtnesses inregard to this i ssue because, despite
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their assertions that the ballots were identical, none was able to
accurately describe the ballots beyond that general statenent. The fol | ow ng
Is asumary of the testinony offered by each of the six wtnesses.

Paul Leonardo, the (onpany's observer, was asked if the facsimle
bal | ot included sonething witten in Soani sh, and he answered, "I don't
renenioer very well, | can't say for sure.” He described the facsimle ball ot
as having two sides, one that said "No" and the other wth an eagle wth an
"X'" narked in favor of the Lhion. He was al so asked to describe the
official ballot, but could not renenber exactly what it |looked like. He did
not recall if the official ballot included the words, "Gficial Ballot" or
"Sate of Gllifornia" The testinony of the other wtnesses was sinlar.
Leonardo testified that the el ection was conducted in an orderly fashion,
and that the wearing of the facsimle ballots did not disrupt the voting
pr ocess.

JimLeBaron testified that he saw one person wearing a facsimle
bal ot wth buttons around the ballot. He sinply described the ballot as
having "...an eagle on the side and had a button that said yes onit." He
could not renenier if the ballots worn by UPWsupporters incl uded any
narkings indicating they were official ALRB ballots or that they were
endorsed by the Sate of Gallifornia. He stated "that | couldn't say for

sure. Al | knowis | seen an eagle and it had a "Yes" button on it."§/

_5/ The Enpl oyer' s counsel argues that LeBaron actual |y identified the

simle ballot as including two boxes, one for the LFWwth an eagle in
the other a "No" side, synibolized by a circle wth the word "No" in
"and a sI h across it. Infact, the portion of the testinony counsel

cited was LeBaron's description of the official ballot (Mol. Il, pages 134-
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M. Hobart's description of the two ballots was nore evasi ve and
confused. Hs descriptions of the facsimle ballot and official ballot were
confusing, as he mngled his descriptions of both and was unabl e to descri be
either in detail. n cross-examnation, Hobart was asked to describe the
official ballot and indicate whether "Sate of Galifornia" was witten on
the top. He answered, "No. It had Bright's Nursery, Inc. on one side and
then it had UFWon the other side and had an X on URFWs side.” He was then
unresponsi ve to the question of which ballot he was actual | y describi ng and
sinply stated "Vél| | couldn't see any difference.” Upon questioning by the
IHE he could not renener if the "No" side of the official ballot had a
"No" inacirclewth a slash across it.

nh cross-examnation, Hobart was asked whet her the facsimle
bal | ot worn by the enpl oyees was sinply narked wth an "X' on the U(FW
side or whether it also saidin black letters "\Wote yes for the UFW" He
responded "I thought it had an X'. However, in an affidavit signed prior
to the hearing, Hobart described the facsimle ballot as sinply including
inblack ink the words "Wote yes for the UPWV"

John Nuessl e was the last wtness to testify on this issue.g

Hs testinony was simlar to that of the other wtnesses,

6/ | note that all the Enployer's wtnesses at the hearing waited in a

| ounge across fromthe hearing room The | HE asked the Epl oyer's counsel
i f the wtnesses who had al ready testified had been segregated fromthose
who had not, and he indicated that they had not been. He explained that
they had sinply been instructed not to talk to each other about their
testinony. Al the wtnesses were questioned extensively on whet her or not
the bal lot worn by the UPWsupporters included the words "Gficial Ballot"
or "Sate of Glifornia".
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except that he stated that he thought the facsimle ballot al so had the
words "Sate of Glifornia® onthe top. He testified, "I think it did.

Not positive if it didor not." Upon further questioning on this issue
by the IHE Nuessle indicated he was not certain if the facsimle ball ot
actually said "Sate of Galifornia" on top.

R cardo Onelas, the ARB agent in charge of the el ection,
identified Bl oyer's Exhibit Nunier 16 as a copy of the official ALRB bal | ot
used at the election, and the parties stipulated to the authenticity of that
exhibit. Qnelas alsoidentified Petitioner's Exhibit Nunfber 3 as bei ng
simlar tothe facsimle ballot the UPWsupporters had pinned to their shirts
as they cane up to the voting table. At the election, Qnelas sat between
the two observers and checked off the voters' nanes.

QOnelas also testified that the instant el ection was not the
first tine he had seen the type of docunent the URWsupporters wore, and
that he had seen UPWsupporters wearing a simlar docunent at other ALRB
elections. H had seen the docunent in different colors, including yellow
and green. Qnelas testified that the facsimle ballots worn at the
Bright's Nursery, Inc. election were dark green or bl ue. 1 Q el as descri bed
the facsimle ballot as four i nches wde and si x inches | ong.

Qnelas also testified that, in his opinion, the election was
conducted in an orderly fashion and the wearing of the ballots and other UFW

paraphernalia did not disrupt the el ection process.

7/ Petitioner's Exhibit Nuntber 3is blue in color. The officia ballot
used at the el ection was |ight green.
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Roberto Zaragoza testified that he saw sone of his co-workers
wearing stickers and a ballot on the day of the election. He pointed to
Petitioner's Exnibit Nunber 3 and testified that the ballots the co-
workers wore were "like the one here. o8 Zar agoza described the facsimle
bal | ot as being five inches by six inches wth the words "Vote Asi" on
it. Heindicated that when he returned to the H ainsburg narket after
voting, he observed several of his co-workers still wearing the ball ots.
He knew that a newspaper photographer had just taken their picture,
although he arrived at the Hainsburg narket after the phot ographer had
already left. He also testified that a newspaper picture appearing in the
"Merced Sun Sar” on Mrch 1, 1983 accurately portrayed the ballots the

workers wore the day of the election at Bright's Nursery, Inc.gl

Pedro Zaragoza testified that, on the day of the election, he
observed his co-workers wearing a ballot simlar to Petitioner's Exhibit
Nuntoer 3 when they returned fromvoting at the HA ai nsburg-Four Sars narket.
He expl ained that he gave nine workers a ride in his van that norning. S nce
he was not supposed to vote until later that day, he lent the nine voters his
van so they could vote. He al so observed other workers wearing the bal |l ots
as they passed the intersection of A ainsburg Road and G and Road, the corner

where the A ai nsburg narket was | ocat ed.

8 | note that at this tine, the exhibit was face down and Zaragoza
could only see the back side.

9/ PRetitioner's Exhibit Nunbber 4 is a copy of a picture from

a newspaper article, showng a worker wearing one of the facsimle
bal lots at the Bright's Nursery el ection.
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The workers passed the intersection on their way to and fromthe voti ng
site. Zaragoza had an opportunity to look at the facsimle ballots

cl osely, since the worker who returned his van keys was wearing one, and
the riders in his van left four or five extra facsimle ballots, which he
threw anay when he cl eaned the van. He described the ball ot as square,
snal |l er than an 8 by 11 inch piece of paper, and blue in color. "It had an
eagle painted onit wth alittle square to one side, " whi ch had been
narked wth an "X "

Pedro Zaragoza al so testified that the picture in the "Mrced
QN Sar" accurately portrayed the ballots that he saw pinned to his co-
workers' shirts. Wen he returned fromvoting at the H ai nsburg narket,
Zar agoza observed a newspaper phot ographer taking the photograph whi ch
appeared in the newspaper He specifically observed that the worker was
wearing a ballot like the ones that were left in his van. He described the
facsimle ballot as being snaller than the official ballot; however, he did
not renenber nuch nore about the official ballot. Wen Ewpl oyer' s Exhi bit
Nunfer 16 was placed in front of him he recognized it as the official
bal [ot, but denied that it resenbl ed the one worn by his co-workers.

Based on the totality of the testinony presented, | credit the
description given by Rcardo Onel as, Roberto Zaragoza and Pedro Zaragoza
of the ballot worn by the UPWsupporters at the election. They all
identified Petitioner's Exhibit Nunber 3 as being simlar to the ball ot
worn by the UFWsupporters, and this identification was corroborated by the

newspaper article



picture of a UFWsupporter wearing the sane facsimle ballot pinned to his
shirt at the Bright's Nursery, Inc. election. | do not credit the testinony
of the Enployer's wtnesses that the facsimle bal lots worn by the UPWV
supporters did not resenbl e Petitioner's Exhibit Nunber 3. The Enpl oyer's
W tnesses were unabl e to describe wth specificity the ballots worn by the
UFWsupporters and the official ballot, despite their claimthat the ballots
were identical. Furthernore, wth the exception of M. Neussels, none of the
Enpl oyer's wtnesses were able to recall whether the facsimle ballot worn by
the UFWsupporters included any indicia that it was an "Gficia Ballot" or
that it was in any way endorsed by the Sate of Glifornia or the AARB The
Enpl oyer' s wtnesses focused on the fact that the UFWeagl e syniol was
identical on both ballots. Additionally, none of the Enpl oyer's wtnesses
testified that they sawon the facsimle ballot the international synbol
which the ARB uses on its official ballots to synbolize a "No" vote (i.e., a
circlewtha"No" init and a slash across it).
B Anal ysis and Goncl usi ons
In Alied Hectric Products (1956) 109 NLRB 1270 [ 34 LRRVI 1539],

the NLRB hel d that el ections nay be set aside where a party has engaged in
canpai gn conduct that inproperly involves the board and its processes. In
Alied Hectric, the union distributed a sanpl e copy of the NNRB s of fici al

election ballot, after altering it by placing an "X' in the "Yes" box, adding
the word "Yes" in large type next to that box, and adding the phrase "Do not

nark it any other way-Mrk "Yes" box only." Id. at 1271. In overturning the
el ection, the national board stated that it
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would not allow parties in a representati on el ection "to msuse [its]
processes to secure a partisan advantage.” |d. at 1271-72. The NLRB al so
prohi bited the use of canpai gn propaganda whi ch suggests that the board
endorses a particular choice. |d. at 1272

In a nore recent case, Mdland National Life Ins. . (1982) 263
N.RB 24 [110 LRRM1489], the NNRBreiterated its earlier ruling in Alied

Hectric and stated that it wll set an el ection aside were a party has used
forged docunents that render voters unabl e to recogni ze propaganda for what
it is, as wen an officia board docunent has been altered in such a way as
toindicate that the board is endorsing a party to the el ection.

I'n scrutinizing cases involving the use of facsimle ballots, the
N_RB consi ders how cl osel y the facsimle resenil es an officia ballot, such
that the voters nmay mistake it for an official ballot, and whether the
facsimle places the board s neutrality in issue. The other danger which the
national board had guarded against is the situation in which a party creates
the inpression that the board endorses its propaganda or where the party
fails to disassociate adequately its own parti san renarks fromthe contents
prepared by the board. See Giden M. (1958) 121 NLRB 752 [42 LRRVI 1428 ;
Rett Hectronics, Inc. (1968) 169 NLRB 1111 [67 LRRVI1461]; Anderson Ar
Activities (1953) 106 N_RB 543 [32 LRRVI 1486] .

In Mdland National, supra, the NNRB nade it clear that "...as

long as the canpaign naterial is what it purports to be, i.e., nere
propaganda of a particul ar party, the Board woul d | eave



the task of evaluating its contents solely to the enpl oyees." 1d. LRRM
1493.

The NLRB's discussion in Alied Hectric Products, supra, and

its application of the rule in other cases, clearly indicate that the

initial basis for finding Alied and its progeny to be gernane i s the

distribution of material s which are replicas or suggestive facsi mles of
official NLRB docunents, |eading the voters to believe that the board
endorses a certain party. Inthe case at hand, Petitioner's Exhibit Nunier
3 didnot puport to be an official ballot; is not areplica of the official
ALRB bal lot; did not nake any reference to endorsenent of the UFWby the
ALRB and did not include any nention of the ARB or the Sate of
Glifornia. The ballot worn by the UPNsupporters was a propaganda pi ece
whi ch endorsed the UPWas a choice and indicated that the voters shoul d
place an "X' by the black eagle, the UPNs synibol. It clearly identified
the UFWas the endor ser.

Not only did the facsimle ballot worn by URWsupporters not
purport to be an official Board bal lot, but a conparison between the
facsimle and the official ballot reveals so many differences that it is
unreasonabl e to assune that voters woul d mstake the forner for the latter.

Lhlike the ballot in Alied Doctrine and other cases whi ch

invol ved forgeries or copies of NNRB official ballots, the ballot used in
this case did not convey the inpression that the ALRB was endorsing the
AW

In support of its position, the Ewployer cited NRBv. Garrol |
ntracting and Ready-Mx, Inc. (5th Ar. 1981) 636 F. 2d 111 [106 LRRV
2491], in which the N.RB set aside the el ection
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based on conduct attributable to the union. In that case, the NLRB hel d that
a "free representation el ection was rendered i npossi bl e by the el ection
conduct of two forner enpl oyees,” who wore "\bte Teansters" signs on their
hats and enl arged reproductions of ballot wth "X narked in the "Yes" box
pinned on their shirts. Before the polls opened, the two ex-enpl oyees
posi ti oned thensel ves in a parking | ot where the line of waiting voters
forned and urged voters to vote for the union as they passed by. The
national board held that the "...enpl oyees waiting outside inline to vote
becane part of the polling place and were entitled to saf eguards agai nst
interferences.” 1d. 1104 LRRM2492. The facts of that case are

di stingui shabl e fromthe case at hand in that no evi dence was i ntroduced
indicating that the UFWsupporters who wore the facsinmle ballot actually
canpai gned or urged other voters to vote for the UFW In addition, the
facsimle ballot they wore was not a replica of the official ballot. The
evidence indicated that the el ection was conducted in an orderly nanner and
the wearing of UFWbuttons, stickers and the facsimle ballot did not
interfere wth or disrupt the el ection process. The UPWsupporters did

not hi ng nore than wear pro- URAWcanpai gn paraphernal i a whi ch the Board has
consistently found to be insufficient grounds to set an el ecti on asi de,
absent evi dence of disruption of the election or actual interference wth the
voting. George A Lucas & Sons (1982) 8 ALRB No. 61; John H nore Farns
(1977) 3 ARB Nb. 16. Therefore, the Enpl oyer's objection shoul d be

di sm ssed.
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V. WEHR THE AARB AENTS ALLOMD ACTT VE CAMPAI QN NG BY PRO LFW
SPERV SRS | N THE VO NG AREA AND WHETHER THE QUMULAT VE BFHFECT CF
SUH CAWAI AN NG INADD TTON TO THE PRO UFWSLPERM SORS | NTTM DATT ON
- BMALOYEES AND THH R ALLOA/NG LPW SUPPARTERS TO THREATEN AND CCERCE
PRC GOMPANY BMPLOYEES,  THN\DED TO AHHECT THE FHReE GHO B F VOIS (R
THE QJIGOME G- THE BECTI ON

A  Hndings of Fact

Paul Leonardo was an observer for the Enpl oyer, and during the
election he sat next to ALRB agent Rcardo Onelas. He testified that, at
the pre-el ection conference held at the H ai nsburg School, the parties agreed
that the six forenen were not to be allowed in the voting area until the |ast
30 mnutes of the election, at which tine they were to vote. Leonardo
testified that he arrived at the election site at approxinately 6:30 am the
day of the election, and assisted the Board agents in setting up the polling
place. The polls opened at approxinately 7:00 a m Just as the polls
opened, he observed Roberto Zaragoza, Pedro Zaragoza and Tonas Sal azar in the
voting area. Roberto Zaragoza was the first voter inline. Leonardo
inmedi ately notified the ALRB agent about the presence of the Zaragoza s and
Tonas Sal azar. The ALRB agent said he woul d take care of it and nake sure
that the forenen were renoved. Leonardo observed the ALRB agent talk to the
three forenen. FRoberto Zaragoza then noved away to the front of the hog pen
office, where he renai ned the rest of the norning. Leonardo was not able to
see Pedro Zaragoza or Tomas Sal azar after that.

Leonardo indicated that the hog pen office was
approximately 20 to 25 feet fromthe horse barn. The voting took pl ace

inside the horse barn, and two voters were al |l oned i nsi de



at atine. The doorway of the horse barn was about six feet wde, through
whi ch Leonardo coul d see about 10 voters at a tine. Snce the voters were
lined up against the wall of the horse barn, he could not see the rest of the
voters waitinginline. He estinated that the line of voters was
approximately 15 to 20 feet fromthe hog pen offi ce.

Fromhis position at the el ection table, Leonardo could see
Robert o Zaragoza, who was standing across the way in front of the hog pen
office, talking to the voters waiting in line. Leonardo was too far away from
where Zaragoza was standing to hear what he was saying, but he did observe
Zaragoza gesturing wth his hands. He al so observed that Roberto Zaragoza,
who was about 10 feet anway fromthe people waiting in line to vote, was
wearing a UFWbutton. Leonardo testified that Zaragoza voted at the end of
the el ection, approxinately two hours after he had arrived at the voting
area. Leonardo indicated that another ALRB agent regul ated the |ine of
voters at the entrance to the horse barn. A though there was | aughi ng and
the voters were talking in Sani sh, the el ection was conducted in an orderly
nanner. After his first warning to the ALRB agent, Leonardo did not observe
the ALRB agent agai n ask Roberto Zaragoza to | eave.

(nh cross-examnation, Leonardo testified that, in the norning,
he observed Roberto Zaragoza, Pedro Zaragoza and Tonas Sal azar at the
front of the line. After he objected to their presence, he could only
observe Roberto Zaragoza.

Rcardo OQnelas testified that there was a discussion at the pre-

el ection conference regarding the individual s all eged



to be supervisors, including Roberto Zaragoza, Pedro Zaragoza and Tonas
Salazar. It was agreed that the al |l eged supervisors were to arrive at the
end of the norning voting session, 15 mnutes before the closing of the
pol | s.

Qnelas testified that, on the day of the el ection,
the pol s opened 10 to 15 minutes | ater than schedul ed. The polls were to
open at either 6:30 or 6:45 a.m and cl ose between 8:30 and 8:45 a.m

Qnel as was asked i f the presence of Roberto Zaragoza and Pedro
Zaragoza was pointed out to himprior to the opening of the polls. He
responded that he was not certain whether it was before or after the polls
opened. He specifically recalled that, before the polls opened, he
instructed the parties to leave the voting area. He also told the parties
that all six alleged supervisors would have to | eave the area

Qnel as renenbered that Roberto Zaragoza arrived at the voting
area wth the other two all eged supervisors before the predesi gnated 15
mnutes prior to the closing of the polls. Snce they were runni ng behi nd
because a | arge nunber of voters showed up to vote, OQnelas told the three
nen that "...they had towait alittle longer before they could vote." He
coul d not specifically renener seeing the three nen before that tine. He
indi cated that he mght have seen themprior to the opening of the paolls,
but he was not certain. Before the polls opened, he went outside the horse
barn to insure that all the parties had left the area. After that, he
renai ned in the horse barn, seated at the voting table. Qnelas did not
renenber seei ng Roberto or Pedro Zaragoza attenpt to vote before the ot her

vot ers.



Qnelas relied on the reports given to himby another ALRB agent, (harlie
Atilano, to whomhe had del egated the responsi bility of naking sure that no
parties or alleged supervisors were in the polling area during the voting.
During the course of the norning voting, agent Atilano, under Qnel as'
instructions, nade one or two trips to ensure that nobody was in the
quarantine area, and he reported to Qnelas that everything was in order.

Roberto Zaragoza testified that, on the day of the el ection, he
and Pedro Zaragoza arrived at the election site at approxinately 7:00. He
did not vote until 7:45 am, along wth the rest of the other supervisors,
and by then nost of the workers had al ready voted. Zaragoza al so testified
that at the tine he voted the only peopl e present were Roberto Vall g o,
Ranmon Val l ej o, Bverett O Hagen, Sandra Luker, Jessie Luker, Janes Bright
and Eddie Bright. He also testified that he waited approxi natel y 10
mnutes fromthe tine he arrived before he voted.

Pedro Zaragoza testified that, prior to driving to the el ection
site and while waiting for the other workers to vote, he was standi ng at
the Four Sars narket at the corner of Hains-burg Road and G and Road.
Roberto Zaragoza, Tonas Sal azar, David M| larino, and other workers were
also standing there. He drove tothe election site in the sane car wth
Roberto Zaragoza, but he and Roberto separated when they arrived at the
el ection area. Pedro Zaragoza testified that he and Roberto went to vote at
approxi mately 10: 30 or 11:00 a.m, but he was not certain about the tine.

56.



B Anal ysis and Qoncl usi ons

The testinony given by the wtnesses for the Bl oyer and for
the UFWwas uncl ear as to the exact tine the polls opened and cl osed. Paul
Leonardo testified that he arrived at the voting area early, at
approxinately 6:30 am, and assisted the Board agents in setting up.
Rcardo Onelas testified that the polls were schedul ed to open at 6:30 or
6:45, but he could not recall the exact tine. He acknow edged that the
pol s opened 10 to 15 mnutes late. Qnelas testified that the polls were
toclose at 830 or 845 am Hwever, the official Notice and Drection
of Hection indicated that the el ection was to be held from6:30 aam to
9:30 am

Rcardo Onelas also testified that he did not specifically
renenioer seei ng the al |l eged pro- UPWsupervi sors prior to the opening of the
pol |'s. He reneniered seei ng themwhen they cane to vote, and at which tine
he told themto cone back | ater.

Paul Leonardo testified that he first saw Roberto Zaragoza,
Pedro Zaragoza and Tonas Sal azar in the voting area just as the polls
opened, and that Roberto Zaragoza was the first voter inline. However,
Qnelas testified that, prior to the opening of the polls, he personally
instructed the parties that they were to leave the area. H al so nade sure
that no party was present, including the al |l eged Gonpany and Lhi on
supervisors. He did not recall seeing the all eged supervisors until |ater,
when they cane to vote.

| credit Roberto Zaragoza's testinony that he and Pedro Zaragoza
arrived at the voting area at approxi nately 7:00 a.m,
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after the polls opened, and that he did not vote until approxi nately 7:45
am | credit his testinony over that of Pedro Zaragoza, who indicated that
they left to vote at approxi nately 10:30 or 11:00 a.m Hwever, he was very
uncertain as to the tine. Athough there was no evidence of exactly what
tine the pol | s cl osed, they were scheduled to close at 9:30 am, and there
was no evi dence that they renai ned open as late as 10: 30 or 11:00.
Additional |y, Pedro Zaragoza testified that he and Roberto Zaragoza drove to
the election area inthe sane car. M finding is al so based on R cardo
Qnel as' testinony that he did not renener seeing the Zaragoza' s prior to
the opening of the polls.

In the Enpl oyer' s case-in-chief, nine enpl oyee Wt nesses
testified regarding their observations at the election site. Yet only M.
Leonardo testified concerni ng Roberto Zaragoza' s presence outside the hog pen

of fi ce throughout the voting peri od.@/

10/ A the hearing, the Ewpl oyer attenpted to al so present the testinony of
Janes Bright to rebut and i npeach the testinony of Pedro Zaragoza. Bright
woul d have testified that, on the norning of the election, he went to the
voting site before it opened and observed Pedro Zaragoza at the voting site.
The Enpl oyer argued that this testinony would be rel evant to i npeach Pedro
Zaragoza' s testinony that he did not go to the voting site unti
g]olorom nately 10:30 or 11:00 o' clock, and al so to the issue of whether or not
eged supervisors were in the voting area. The Enpl oyer's offer of proof
was rejected on the basis that it was cunul ative. As a general rule, the
trial judge nay stop the production of evidence which is cunlative if its
probative val ue is substantial |y outweighed by the possibility that its
admssion wll consune an undue anount of tine or wll create undue
prejudice. Evidence (bde section 352. See People v. Gaham(1978) 83 C A 3d
736. As noted above, | credit Foberto Zaragoza' s testinony that he and Pedro
Zaragoza arrived at the polling site at 7:.00 am



The Enpl oyer objected to the election on the basis that the
presence of the alleged supervisors had a coercive and intimdating effect on
the workers because of the all eged supervisors' prior pro-URWactivities (the
extent of which has al ready been discussed, supra) and because they al |l egedy
canpai gned for the UFWwhile they were waiting inline to vote. Yet the
evidence indicated that Paul Leonardo observed only Roberto Zaragoza, and he
stood approxinately 20 to 25 feet away fromthe door to the horse barn and 10
feet anay fromthe line of voters. M. Leonardo could not hear what Roberto
Zar agoza was saying; he could only see himgesturing wth his hands.l—ll

Additional |y, the Enpl oyer introduced no evidence that al | eged
supervi sors Roberto Zaragoza or Tomas Sal azar intimdated, coerced, or
t hreat ened enpl oyees, or asked any enpl oyee to sign authorization cards. The
only evi dence presented i nvol ved Pedro Zaragoza. As set forth in ny
di scussion of the Bl oyer's el ection obj ections, | have concl uded that Pedro
Zar agoza, Roberto Zaragoza and Tonas Sal azar were not supervisors wthin the
neani ng of the Act, and that Pedro Zaragoza never threatened any workers, nor
encouraged others to do so, nor did he ask any enpl oyee to sign a Lhi on
authorization card. BEven assuming that Roberto Zaragoza stood outside the
hog pen of fice between 7:00 and 7:45, there is insufficient evidence to show
that he canpai gned for the Lhion or that his presence al one was coercive or

inti mdating.

11/ | note that, in the Enpl oyer's post-hearing brief, counsel indicated
that Leonardo observed Pedro Zaragoza tal king to the voters in the |ine and
gesturing to themwth his hands. However, the portion of Leonardo' s
testinony referred to invol ves Roberto Zaragoza, not Pedro Zaragoza.
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The ALRB has hel d that conduct which violated a pre-el ecti on
agreenent not to canpai gn on buses woul d be judged by the sane standard as
any other conduct, and the test is whether the conduct tended to affect the

free choice of the voters. DATvrigo Bos, of Gdifornia, (1977) 3 ALRB No.

37. Inthis case, | have found that Roberto Zaragoza and Pedro Zaragoza
arrived at the voting site at approxi nately 7:00, earlier than had been
agreed to at the pre-el ection conference. Hwever, as discussed above, the
Enpl oyer failed to denonstrate that their early arrival and presence at the
el ection tended to have a coercive i npact on the enpl oyees' free choi ce.
The evi dence failed to show how Roberto Zaragoza' s gestures and
statenents coul d have tended to affect the outcone of the election. In

DArigo Bros., supra, the Board held that the outcone of the el ection was

not affected when two workers, who handed out uni on bunper stickers and
buttons to enpl oyees on the bus that carried themto the polls, talked to
voters near the booths prior to the voting, or when a crew observer and UFW
organi zers went in and out of the polling area several tines carrying
naterial which appeared to be canpaign naterial. In the present case, the
evi dence establ i shed that only Roberto Zaragoza was seen standing 10 feet
anay fromthe line of voters, and the extent of his conduct was tal ki ng and
gesturing to the voters waiting in line to vote. The Enpl oyer failed to
provi de any evi dence concerning the contents of his statenents, even though
It presented six wtnesses who voted at the el ection. Paul Leonardo did not

know where Pedro Zaragoza or Tonas Sal azar were



after the Board agent apparently asked themto | eave; he did not see themin
the election area. (h the basis of the above analysis, this el ection

obj ecti on shoul d be di sm ssed.

V. AMULAT VE | MPACT

The ALRB has consistently held that allegations affecting an
el ection nust be considered as a whol e as well as separately. To cause an
election to be set aside, they nust, when so viewed, reflect an at nosphere
i n whi ch enpl oyees were unable to vote freely. Harden Farns (1976) 2 ALRB
No. 30; Veg-Pak, Inc. (1976) 2 ALRB No. 50; Patterson Farns (1976) 2 ALRB
No. 59; DArigo Bros, of Glif. (1977) 3 ALARB No. 37.

| have already found that the misconduct alleged in the

Epl oyer' s objections, viewed separately, is insufficient to set aside the
el ection. Even when viewed cunul atively, such conduct was not so coercive
and intimdating that the enpl oyees were unable to freely choose their

col | ective bargai ning representative.

RECOMMENDATT ON

Based on the findings of fact, anal ysis and concl usi ons of |aw
herein, | recormend that the Enpl oyer's objections be di smssed and the UFW
be certified as the excl usive bargai ning representative of all the
agricultural enpl oyees of the Enployer inthe Sate of Glifornia
DATED Decenter 13, 1983

LALRA E QAERAN _
Investigative Hearing Exam ner
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