
San Luis Rey, California 

STATE OF CALIFORNIA 

AGRICULTURAL LABOR RELATIONS BOARD 

 

KAWANO, INC., 

Respondent, 

and 

UNITED FARM WORKERS OF 
AMERICA, AFL-CIO, 

Charging Party. 

Case Nos.  77-CE-28-X 
77-CE-28-A-X 
77-CE-42-X 

10 ALRB No. 17     
(7 ALRB No. 16) 

  

SUPPLEMENTA

On August 31, 1983, A

Wein issued the attached Supple

this proceeding.  Thereafter, C

filed exceptions with a support

Decision and Order. 

Pursuant to the provi

the Agricultural Labor Relation

authority in this matter to a t

The Board has conside

Supplemental Decision in light 

 
1/
 All section refere

unless otherwise specified. 

 
2/
 Member Carrillo di

this matter. 
)
)
)
)
)
)
)
)
)
)

L DECISION AND ORDER 
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has decided to affirm the rulings,
3/ 

findings,
4/
 and conclusions of the 

ALJ and to adopt his recommended Order, as modified herein. 

Charging Party has excepted to the ALJ's conclusion that 

interim earnings should be offset against the makewhole amount awarded to 

those persons who were discriminatorily denied employment by Respondent.  

(See Kawano, Inc. (1978) 4 ALRB No. 104 (Kawano I) and Kawano, Inc. 

(1983) 9 ALRB No. 62 (Kawano III).)  Charging Party argues that the 

makewhole award to those employees unlawfully deprived of employment is 

designed to remedy a distinct and analytically separate wrong from the 

makewhole awarded employees whose exclusive representative has been 

denied the opportunity to bargain in good faith with their employer.  As 

such, argues Charging Party, the policy of mitigation of damages has no 

place in determining the method of remedying unlawful bargaining tactics. 

We do not agree. 

Section 1160.3 of the Agricultural Labor Relations Act (Act) 

states in pertinent part that "[where an unfair labor practice has been 

found] ... the Board ... shall issue ... an order requiring such person 

... to take affirmative actions, including ... making employees whole, 

when the Board deems such relief appropriate, for 

3/
 For the reasons set forth in J. R. Norton (1984) 10 ALRB No. 12 and 

Holtville Farms (1984) 10 ALRB No. 13, Charging Party's exceptions to the 
Adam Dairy (1978) 4 ALRB No. 24 formula, regarding the ratio of fringe 
benefits to wages, are hereby denied. 

  
4/
 The typographical error in the ALJ's Supplemental Decision 

regarding the length of the makewhole period (see p. 15 of that Decision) 
is hereby corrected to reflect that the makewhole period extends from 
June 29, 1977 to December 31, 1978 and thereafter until Respondent 
commences to bargain in good faith to a contract or bona fide impasse. 
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the loss of pay resulting from the employer's refusal to bargain,...."  

In Adam Dairy, supra, 4 ALRB No. 2-4 at p. 6, we defined "pay" in the 

makewhole context to "... refer not only to the wages paid directly to 

the employee, but also all other benefits, capable of a monetary 

calculation, which flow to the employee by virtue of the employment 

relation."  We noted that the authority of the National Labor Relations 

Board (NLRB) to order "backpay" for employees unlawfully discharged or 

laid off can include vacation benefits, pension coverage and health and 

medical coverage, concluding that the term "pay" in section 1160.3 must 

be defined in the same broad context as "backpay" under the NLRB 

construction.  (Id., at pp. 6-7.) 

In Robert H. Hickam (1983) 9 ALRB No. 6, we modified the 

makewhole formula to more accurately reflect the principle that the 

makewhole award should be the difference between the wages and benefits 

actually received by the eligible employees and those they would have 

received absent the employer's bad faith at the bargaining table.  (See 

also J. R. Norton, supra, 10 ALRB No. 12.) 

Therefore, in the instance where an employee is unlawfully 

deprived of employment as well as deprived of fairly negotiated wages and 

benefits by the wrongful conduct of his or her employer (as is the case 

for those employees named in Appendix B of the ALJ's Supplemental 

Decision), the backpay makewhole due can be separated into two amounts: 

one representing the wage rate those employees would have received had 

the employer not unlawfully denied them employment and been bargaining in 

good faith, and the other amount approximating the fringe benefit package 

that would have existed 
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absent bad faith bargaining.  To refuse to deduct interim earnings from 

the approximation of the wage rate that should have been paid the 

employee, absent the unlawful practices, would abrogate our 

responsibility "... to take measures designed to recreate the 

relationships that would have been had there been no unfair labor 

practice."  (NLRB v. J. H. Ritter-Rex Mfg. Co. (1969) 396 U.S. 258, 263 

[72 LRRM 2881].)  Without interim earnings deducted from the wage rate 

the employer should have been paying the employee, that person would be 

made whole for economic losses he or she did not suffer as a result of 

the employer's unlawful conduct.  (See, e.g., Mario Saikhon (1983) 9 ALRB 

No. 50.) 

However, we reject the formula proposed by the General Counsel 

for deducting interim earnings.  Rather than deducting those interim 

earnings from the entire makewhole amount as proposed by the General 

Counsel, we shall only deduct such earnings from the make-whole wage rate 

calculated before the fringe benefit increment is added.  Interim 

earnings here represent wages that accrued during the backpay period and 

will therefore only offset wages that would have been paid absent the 

discrimination.  (Phelps Dodge Corp. v. NLRB (1941) 313 U.S. 177 [8 LRRM 

439].)  Offsetting fringe benefits, a variant on the above principle, are 

not here relevant as Respondent paid no fringe benefits to any of those 

named in Appendix B of the ALJ's Decision nor do the interim earnings 

include such benefits.  (Robert H. Hickam, supra, 9 ALRB No. 6; J. R. 

Norton, supra, 10 ALRB No. 12.) 

Therefore, the ALJ's findings summarized in Appendices A-l to 

A-3 of his proposed Supplemental Decision are hereby adopted. 
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For those employees named in Appendix B of that proposed Supplemental 

Decision, we have calculated
5/
 their makewhole in the following manner.  

First, the calculated makewhole wage rate is reduced by either interim 

earnings or Respondent's actual wage rate, whichever is larger.  The 

resulting amount shall not be less than zero.  Then, to the remaining sum 

(if any), the fringe benefit supplement (22 percent of the makewhole wage 

rate) is added.  

Interest
6/
 shall be awarded in accordance with our 

Decision in Lu-Ette Farms, Inc'. (1982) 8 ALRB No. 55 for the awards 

listed in Appendices A-l to A-3, and at seven percent per annum on the 

remaining amounts.  This difference arises because of court enforcement 

of our previously issued Decision (Kawano I) and the summary denial of 

review of our other Decision.  (See Kawano, Inc. (1981) 7 ALRB No. 16, 

Rev. den. IV/I Apr. 27, 1982, hg. den. May 2", 1982.)  Court enforcement 

of a Board Order deprives us of further jurisdiction over the terms of 

our earlier Order.  Summary denial of review, however, while a final 

decision on the merits of the issues litigated (see Consumers Lobby 

Against Monopolies v. Public Utilities Commission (1979) 25 Cal.3d 891 

[160 Cal. Rptr. 124]), does not deprive us of jurisdiction over the Order 

previously issued. (High & Mighty Farms (1982) 8 ALRB No. 100.) 

5/
 These calculations have all been computed using quarterly figures 

for convenience and speed and in light of the approximations arrived at 
in our earlier Decision regarding these persons.  (See Kawano, Inc., 
supra, 9 ALRB No. 62 at p. 3, and Appendices I and II attached.) 

6/
 Respondent's obligation to pay interest on its liabilities was 

tolled as of November 30, 1982, by its petition in bankruptcy.  (See 11 
U.S.C. § 502(b); Smith v. Robinson (4th Cir. 1965) 343 F. 2d 793.) 
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ORDER 

Pursuant to Labor Code section 1160.3, the Agricultural 

Labor Relations Board hereby orders that Kawano, Inc., its officers, 

agents, successors, and assigns, shall pay to each of the discrimi- 

natees, whose names are listed below, the makewhole amount listed 

next to his or her name, plus interest at the rate of seven percent 

per annum computed quarterly from June 29, 1977 until November 30, 

1982. 

Javier Acosta $ 128.52 
Antonio Aleman 2,149.64 
Jose Arroyo 1,728.82 
Catalina Barrios 1,410.77 
Ramon Bravo 2,520.95 
Martin Conriquez             1,950.34 
Maria Luisa Diaz 1,683.55 
Feliberta Escobedo 1,655.84 
Pablo David Fink 1,349.91 
Elisa Flores 1,661.49 
Francisco Garcia 3,068.62 
Gregorio Garcia 3,045.07 
Juan Garcia 2,478.60 
Luisa Garcia 2,032.72 
Teresa Gomez   561.08 
Hilario Veloz Gonzalez 2,585.34 
Julian R. Gonzalez 2,866.40 
Mario Guerrero 1,214.58 
Luis Chavez Gutierrez 3,877.12 
Herminio Vela Hernandez 1,527.66 
Ignacio Hernandez 4,667.07 
Josefa Hernandez 2,558.40 
Aurelio Higuera 3,791.22 
Jose Aleman Juarez 3,131.15 
Silveria R. Juarez 1,768.05 
 Delfino Laras 1,366.69 
 Felipe Luna 2,728.15 
 Maria Mendez 2,727.21 
 Antonio Mendoz 1,565.11 
 Carmen Ortiz Mercado 1,727.50 
 Jose Luis Montellano 1,780.22 
 Martin Mora 1,929.44 
 Antonia M. de Ortiz 2,144.55 
 Ezequiel Pedroza 2,668.41 
 Maria Elena Perez 2,341.18 
 Jesus Ramirez 1,799.06 
 Juan Rios 1,528.77 
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Vicenta Rios 1,802.18 
Juan N. Rodriguez 2,916.78 
Miguel Rodriguez 3,122.64 
Feliciano Rubalcaba 1,522.50 
Francisco Rubio 3,340.59 
Gerardo Ruiz   487.40 
Josefa Ruiz 3,330.07 
Emma Saldana 1,850.43 
Jose Sandoval 1,312.99 
Domingo Santos 2,602.64 
Jose Luis Vasquez   859.94 
Refugio Vasquez 3,690.46 
Felipe de la Vega 2,135.72 
Ildefonso Villa 3,395.93 
Antonio Zamarripa 1,468.97 
Monica Zamarripa   825.61 

Pursuant to Labor Code section 1160.3, the Agricultural Labor 

Relations Board hereby orders that Kawano, Inc., its officers, agents, 

successors, and assigns, shall pay to each employee identified by name 

or employee number in the lists of employees labeled Appendices A-l to 

A-3 appended to the Decision of the Administrative Law Judge herein, the 

amount of net makewhole listed next to his or her name, plus interest at 

the rate of seven percent per annum computed quarterly from June 29, 

1977 until August 17, 1982.  From August 18, 1982 until November 30, 

1982, interest shall be computed in accordance with Lu-Ette Farms, Inc. 

(1982) 8 ALRB No. 55.  

Dated:  April 5, 1984 

ALFRED H. SONG, Chairman 

JOHN P. McCARTHY, Member 

JEROME R. WALDIE, Member 
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APPENDIX I 

KAWANO, INC. 
(7 ALRB No. 16) 

              MW = Makewhole Wage     
              G/I = Gross/Interim 

 
      4 ALRB No. 104 
      DISCRIMINATEE 

3rd QUARTER 
1977     
MW 

3rd QUARTER 
1977 
G/I 

 

4th QUARTER 
1977 
MW 
 

4th QUARTER 
1977 
G/I 

1st QUARTER 
1978 
MW 

 

1st QUARTER 
1978 
G/I 

 
Javier Acosta $ 506.58 $ 489.50   $   *    $  * $  * $  * 
Antonio Aleman  2,191.71 2,117.80 1,216.93 1,642.85 234.50 226.60 
Jose Arroyo 1,849.05 1,786.70 1,156.34 1,117.35 255.62 247.00 
Catalina Barrios  1,374.86 1,328.50 1,239.29 1,197.50 279.88 270.45 
Ramon Bravo 2,042.99 1,974.10 1,335.27 1,472.57 817.98 790.40 
Martin Conriguez 2,086.56 2,016.20 1,309.71 1,582.50 332.30 246.86 
Maria Luisa Diaz 1,713.79 1,656.00 1,207.46 1,166.75 330.80 319.65 
Foliberta Escobedo 1,796.37 1,735.80 814.25 786.80 232.07 460.23 
Pabio David Fink  1,955.75 1,889.80 408.99 548.50 0.00 0.00 
Elisa Flores 1,928.74 1,863.70 801.42 774.40 0.00 0.00 
Francisco Garcia 2,477.24 2,393.70 1,652.42 1,596.70 1,067.65 1,031.65 
Gregorio Garcia  2,354.34 2,274.95 1,809.31 1,748.30 1,004.93 971.05 
Juan Garcia 1,970.81 1,904.35 1,284.15 1,240.85 977.35 944.40 
Luisa Garcia 1,906.18 1,841.90 1,652.42 1,596.70 332.30 321.10 
Teresa Gomez 1,746.65 1,687.75 281.18 357.00 0.00 0.00 
Hilario Veloz Gonzalez 2,137.58 2,065.50 2,091.11 2,020.60 562.36 543.40 
Julian R. Gonzalez 2,236.39 2,180.30 1,386.40 1,339.65 1,428.11 1,379.95 
Mario Guerrero 1,844.50 1,782.30 72.18 72.00 0.00 0.00 
Luis Chavez Gutierrez 3,735.98 3,610.00 3,345.21 3,232.40 0.00 0.00 

* Volunteer work at UFW – Stipulated to be disqualifer  
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      4 ALRB No. 104 
      DISCRIMINATEE 

2nd QUARTER 
1978     
MW 

2nd QUARTER 
1978 
G/I 

 

3rd QUARTER 
1978 
MW 

3rd QUARTER 
1978 
G/I 

4th QUARTER 
1978 
MW 

4th QUARTER 
1978 
G/I 

TOTAL 
(MW-G/I) 

Javier Acosta $   * $   *   $   *    $  * $  * $   * $  17.08 
Antonio Aleman  1,363.32 1,317.35 2,263.71 2,117.80 1,256.91 1,548.85 273.69 
Jose Arroyo 407.33 497.25 1,909.80 1,786.70 1,194.33 1,188.51 238.88 
Catalina Barrios  0.00 0.00 1,420.03 1,869.25 1,280.00 1,197.50 180.08 
Ramon Bravo 2,005.27 1,937.65 2,110.11 1,974.10 1,379.14 1,290.25 388.99 
Martin Conriguez 344.20 351.00 2,155.11 2,028.30 1,352.74 1,431.10 282.61 
Maria Luisa Diaz 0.00 0.00 1,770.09 1,656.00 1,247.13 1,166.75 304.12 
Foliberta Escobedo 691.43 668.10 1,855.39 1,735.80 841.01 786.80 285.13 
Pabio David Fink  1,103.25 1,066.05 422.42 1,889.90 1,374.11 1,285.54 191.72 
Elisa Flores 249.51 334.50 1,992.10 1,863.70 1,220.73 1,142.05 299.14 
Francisco Garcia 1,918.08 1,853.40 2,258.62 2,393.70 1,706.71 1,596.70 564.87 
Gregorio Garcia  2,011.74 1,943.90 2,431.69 2,274.95 1,868.75 1,748.30 519.31 
Juan Garcia 1,946.64 1,881.00 2,035.55 1,904.35 1,289.11 1,240.85 387.81 
Luisa Garcia 0.00 0.00 1,968.80 1,841.90 1,706.71 1,596.70 368.11 
Teresa Gomez 220.95 213.50 ** ** ** ** 66.35 
Hilario Veloz Gonzalez 502.02 485.10 2,065.50 2,065.50 2,159.81 2,020.60 459.99 
Julian R. Gonzalez 2,008.27 1,940.55 2,180.30 2,180.30 1,431.95 1,339.65 481.24 
Mario Guerrero 659.85 637.60 1,782.30 1,782.30 74.55 69.75 212.23 
Luis Chavez Gutierrez 0.00 0.00 3,610.00 3,610.00 3,455.11 3,232.40 710.22 

*  Volunteer work at UFW – Stipulated to be disqualifer 
** Substitute equivalent employment acquired 
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      4 ALRB No. 104 
      DISCRIMINATEE 

3rd QUARTER 
1977     
MW 

3rd QUARTER 
1977 
G/I 

 

4th QUARTER 
1977 
MW 

4th QUARTER 
1977 
G/I 

1st QUARTER 
1978 
MW 

1st QUARTER 
1978 
G/I 

Herminio Vela Hernandez 2,415.66 2,334.20 1,545.62 1,977.66 1,043.85 1,008.65 
Ignacio Hernandez 3,767.19 3,640.15 2,807.89 2,713.20 1,208.91 1,672.10 
Josefa Hernandez 2,236.93 2,161.50 2,095.67 2,025.00 633.15 648.75 
Aurelio Higuera  3,131.40 3,025.80 1,802.33 1,741.55 1,945.19 1,921.58 
Jose Aleman Juarez 3,254.96 3,142.50 2,182.81 2,109.20 584.92 565.20 
Silveria R. Juarez 1,859.61 1,796.90 1,369.58 1,323.40 0.00 0.00 
Delfino Laras 1,576.98 1,523.80 1,207.46 1,166.75 0.00 0.00 
Felipe Luna  2,248.94 2,173.10 1,348.83 1,303.35 1,008.92 974.80 
Maria Mendez 2,040.04 1,971.25 1,655.33 1,599.50 866.10 1,233.20 
Antonio Mendoza 1,772.36 1,712.60 1,002.97 1,139.24 306.74 296.40 
Carmen Ortiz Mercado  1,602.02 1,548.00 1,553.12 1,500.75 0.00 0.00 
Jose Luis Montellano  1,788.92 1,728.60 1,105.16 1,067.90 332.30 321.10 
Martin Mora 1,830.99 1,769.25 1,692.94 1,635.85 0.00 0.00 
Antonio M. de Ortiz 1,858.05 1,795.40 1,798.19 1,737.55 562.36 543.40 
Ezequiel Pedroza 2,151.19 2,078.65 1,270.59 1,227.75 1,094.76 1,057.85 
Maria Elena Perez 1,936.19 1,870.90 1,822.20 1,760.75 485.67 469.30 
Jesus Ramirez 1,757.36 1,698.10 1,360.84 1,314.95 357.86 345.80 
Juan Rios  2,000.87 1,933.40 587.92 568.10 0.00 0.00 
Vincente Rios 1,300.50 1,256.65 1,730.45 1,672.10 562.36 543.40 
Juan N. Rodriguez 2,801.65 2,707.10 1,584.74 1,531.30 306.74 296.40 
Miguel Rodriguez 2,507.20 2,422.65 1,930.55 1,865.45 1,136.63 1,260.00 
Feliciano Rubalcaba  990.70   957.30 1,553.12 1,500.75 511.24 494.00 
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4 ALRB No. 104 
DISCRIMINATEE 
 

2nd QUARTER 1978  
MW 

2nd QUARTER 
1978 
G/I 

3rd QUARTER 
1978 
MW 

3rd QUARTER 
1978 
G/I 

4th QUARTER   
1978 
MW 

4th QUARTER 
1978 
G/I 

TOTAL 
(MW-
G/I) 

Herminio Vela 
Hernandez 

    1,408.55 1,661.60 * * * 

 
 
* 

  
116.66 

Ignacio Hernandez 3,157.42 3,050.95 3,890.95 3,640.15 2,900.13 2,713.20 765.93 
Josefa Hernandez 2,333.23 2,254.55 394.21 368.80 2,164.52 2,025.00 389.71 
Aurelio Higuera  2,515.89 2,431.05 3,234.27 3,025.80 1,861.54 1,741.55 603.29 
Jose Aleman 
Juarez 0.00 0.00 3,361.90 3,142.50 2,254.52 

2,109.20 

570.51 
Silveria R. 
Juarez 0.00 0.00 1,920.70 1,796.90 1,414.58 

1,323.40 

323.87 
Delfino Laras 0.00 0.00 1,628.78 1,601.25 1,247.13 2,096.50 121.42 
Felipe Luna  1,979.76 1,913.00 2,322.82 2,173.10 1,393.15 1,303.35 461.62 
Maria Mendez 2,495.60 2,411.45 2,107.06 2,071.50 1,709.70 1,599.50 354.97 
Antonio Mendoza 375.77 363.10 1,830.59 1,712.60 1,035.92 1,240.48 173.76 
Carmen Ortiz 
Mercado  0.00 0.00 1,654.65 1,548.00     1,604.15 

 
1,500.75 316.44 

Jose Luis 
Montellano  438.90 424.10 1,847.70 1,728.60 1,141.47 

 
1,067.90 316.25 

Martin Mora 0.00 0.00 1,891.15 1,769.25 1,748.56 1,635.85 353.44 
Antonio M. de 
Ortiz 0.00 0.00 1,919.10 1,795.4 1,857.26 

 
1,737.55 385.66 

Ezequiel Pedroza 2,038.33 1,969.60 2,221.86 2,078.65 1,312.34 1,227.75 448.82 
Maria Elena Perez 631.28 610.00 1,999.80 1,870.90 1,882.06 1,760.75 414.60 
Jesus Ramirez  0.00 0.00 1,815.90 1,698.10 1,405.55 1,314.95 325.61 
Juan Rios  438.90 424.10 2,066.61 1,933.40 607.24 568.10 274.44 
Vincente Rios 0.00 0.00 1,343.23 1,256.65 1,787.30 1,672.10 322.94 
Juan N. Rodriguez 1,734.44 1,678.85 2,893.69 2,707.10 1,636.80 1,531.30 506.01 
Miguel Rodriguez 1,943.64 1,878.10 2,589.52 2,422.65 1,993.97 1,865.45 460.30 
Feliciano 
Rubalcaba 

0.00 0.00 1,023.25 957.30 1,604.15 

 
 

1,500.75 272.36 
* No figure available  
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      4 ALRB No. 104 
      DISCRIMINATEE 
 

3rd QUARTER 
1978      
MW 

3rd QUARTER 
1978 
G/I 

 

4th QUARTER 
1978 
MW 
 

4th QUARTER 
1978 
G/I 

1st QUARTER   
1978 
MW 

 

1st QUARTER 
1978 
G/I 

Francisco Rubio 2,713.09 2,621.60 1,849.31 1,786.95 1,142.99 1,334.00 

Gerardo Ruiz 1,513.74 1,462.70    0.00    0.00    0.00    0.00 

Josefa Ruiz 1,916.68 1,852.05 2,137.06 2,065.00 2,220.27 2,145.40 

Emma Saldana  1,891.12 1,827.35 1,335.27 1,290.25   330.80   319.65 

Jose Saldoval    659.85  637.60 1,738.21 1,679.60 0.00   0.00 

Domingo Santos  2,438.06 2,355.85 1,588.93 1,535.35 0.00   0.00 

Jose Luis Vasquez 1,396.49 1,349.40 0.00 0.00 0.00 0.00 

Refugio Vasquez 3,623.18 3,501.00 2,493.28 2,404.20  598.58  578.40 

Felipe de la Vega 2,089.87 1,942.10 1,315.72 1,271.35  281.18  271.70 

Ildefonso Villa 2,808.51 2,713.80 2,073.00 2,003.00 1,114.17 1,076.60 

Antonio Zamarripa  375.15  362.50 0.00 0.00     0.00    0.00 

Monica Zamarripa * * * * * * 

 
* Disqualified – heart operation 
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      4 ALRB No. 104 
      DISCRIMINATEE 
 

2nd QUARTER 
1978     
MW 

2nd QUARTER 
1978 
G/I 

 

3rd QUARTER 
1978 
MW 

3rd QUARTER 
1978 
G/I 

4th QUARTER 
1978 
MW 

4th QUARTER 
1978 
G/I 

 
Total  

(MW-C/T) 

Francisco Rubio 2,329.81 2,251.25 2,802.22 2,621.60 1,910.07 1,786.95 536.15 

Gerardo Ruiz  407.33  393.60 * * * *   64.77 

Josefa Ruiz 2,222.88 2,59470 2,184.74 2,042.05 2,207.27 2,065.00 494.77 

Emma Saldana     0.00    0.00 1,953.25 1,827.35 1,379.14 1,290.25 334.53 

Jose Saldoval     0.00    0.00   681.53   637.60 1,795.32 1,679.60   240.51 

Domingo Santos  1,567.77 1,514.90 2,518.16 2,355.85 1,641.13 1,535.35   456.75 

Jose Luis Vasquez   375.77   363.10 1,442.37 1,349.40 0.00 0.00   152.73 

Refugio Vasquez   694.21   670.80 3,788.60 3,544.40 2,575.19 2,409.20 660.40 

Felipe de la Vega 1,191.94 1,151.75 2,075.91 1,942.10 1,152.00 1,077.75 369.87 

Ildefonso Villa 2,002.27 2,026.22 2,900.78 2,713.80 2,141.11 2,003.10 527.17 

Antonio Zamarripa  1,382.88 1,336.25 2,038.60 1,907.20 1,557.49 1,457.10 291.07 

Monica Zamarripa ** ** 1,871.00 1,750.00 1,029.67  963.30 187.47 

 * Substitute equivalent employment acquired   
 
** Disqualified – heart operation  
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 TOTAL FRINGE  
      4 ALRB No. 104 MAKEWHOLE BENEFIT TOTAL DUE   
       DISCRIMINATEE WAGE DUE SUPPLEMENT   
Javier Acosta $  17.08 $   111.44  $   128.52 
Antonio Aleman 273.69     1,875.95 2,149.64   

Jose Arroyo 238.88     1,489.94 1,728.82 
Catalina Barrios 180.08     1,230.69 1,410.77 
Ramon Bravo 388.99    2,131.96 2,520.95 

Martin Conriquez 282.61     1,667.73 1,950.34 
Maria Luisa Diaz 304.12     1,379.23 1,683.55 

Feliberta Escobedo 285. 13     1,370.71 1,655.84  

Pablo David Fink 191.72 1,158.19 1,349.91 
Elisa Flores 299.14    1,362.35 1,661.49 
Francisco Garcia 564.87   2,503.75 3,068.62 
Gregorio Garcia 519.31   2,525.76 3,045.07 
Juan Garcia 387.81 2,090.79 2,478.60   
Luisa Garcia 368.11      1,664.61 2,032.72   
Teresa Gomez 66.35 494.73 561.08   
Hilario Veloz Gonzalez 459.99 2,125.35 2,585.34   
Julian R. Gonzalez 481 .24 2,385.16 2,866.40   
Mario Guerrero 212.23 1,002.35 1,214.58 
Luis Chavez Gutierrez 710.22 3,166.90 3,877.12 
Herminio Vela Hernandez 116.66 1,411.00 1,527.66 
Ignacio Hernandez 765.93 3,901.14 4,667.07 
Josefa Hernandez 389.71 2,168.69 2,558.40   
Aurelio Higuera 603.29 3,187.93 3,791.22 
Jose Aleman Juarez 570.51 2,560.60 3,131.15 

Silveria R. Juarez 323.87 1,444.18 1,768.05  

Appendix II 
KAWANO INC. 

(7 ALRB No. 16) 
Delfino Laras 121.42 1,245.27 1,366.69 

Felipe Luna 461.62 2,266.53 2,728.15 
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 4 ALRB No. 104 

DISCRIMINATEE 
 

TOTAL MAKE 
WHOLE WAGE 

DUE 

FRINGE 
BENEFIT SUPPLEMENT 

 

 
TOTAL DUE 

Maria Mendez 354.97 2,392.24 2,747.21 

Antonio Mendoza 173.76 1,391.35 1,565.11 

Carmen Ortiz Mercado 316.44 1,411.06 1,727.50 

Jose Luis Montellano 316.25 1,463.97 1,780.22 

Martin Mora 353.44 1,576.00 1,929.44 

Antonia M. de Ortiz 385.66 1,758.89 2,144.55 

Ezequiel Pedroza 448.82 2,219.54 2,668.41 

Maria Elena Perez 414.60 1,926.58 2,341.18 

Jesus Ramirez 325.61 1,473.45 1,799.06 

Juan Rios 274.44 1,254.33 1,528.77 

Vincente Rios 322.94 1,479.24 1,802.18 

Juan N. Rodriguez 506.01 2,410.77 2,916.78 

Miguel Rodriguez 460.30 2,662.34 3,122.64 

Feliciano Rubalcaba 272.36 1,205.14 1,522.50 

Francisco Rubio 536.15 2,804.44 3,340.59 

Gerardo Ruiz 64.77 422.63 487.40 

Josefa Ruiz 494.52 2,835.55 3,330.07 

Emma Saldana 334.73 1,515.70 1,850.43 

Jose Sandoval 240.51 1,072.48 1,312.99 

Domingo Santos 456.75 2,145.89 2,602.64 

Jose Luis Vasquez 152.73 707.21 859.94 

Refugio Vasquez 660.40 3,030.06 3,690.46 

Felipe de la Vega 369.87 1,765.85 2, 135.72 

Ildefonso Villa 527.17 2,868.76 3,395.93 

Antonio Zamarripa 291.07 1,177.90 1,468.97 

Monica Zamarripa 187.47 638.14 825.61 
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CASE SUMMARY 

Kawano, Inc. 10 ALRB No. 17 
(UFW)                                            (7 ALRB No. 16) 

Case Nos. 77-CE-28-X, 
et al. 

ALJ DECISION 

In Kawano, Inc. (1981) 7 ALRB No. 16, the Board determined that Kawano 
had bargained in bad faith with the United Farm Workers of America-, 
AFL-CIO.  On October 14, 1982, the General Counsel issued wage 
specifications and the ALJ adopted those specifications with some 
modifications. 

BOARD DECISION 

The Board adopted the rulings, findings and conclusions of the ALJ and 
ordered Kawano to pay makewhole amounts set forth in its Decision.  The 
Board directed that interim earnings be deducted from the approximation 
of the wage rate Kawano would have paid had it bargained in good faith 
and ordered interest to be paid on its awards in accordance with its 
prior Decisions in Lu-Ette Farms, Inc. (1982) 8 ALRB No. 55 and High 
and Mighty Farms (1982) 8 ALRB No. 100.   

• * * 

This Case Summary is furnished for information only and is not an 
official statement of the case, or of the ALRB. 

* * * 



STATE OF CALIFORNIA 

AGRICULTURAL LABOR RELATIONS BOARD 

In the Matter of:  

 KAWANO, INC.,  

Respondent,  

 and  

UNITED FARM WORKERS  
OF AMERICA, AFL-CIO,           

Charging Party.     

Appearances: 

Erasmo E. Elias, Esq. 
of Oxnard, California 
for the General Counsel 

David B. Geerdes, Esq.         
Jon R. Betts, Esq.          
Gray, Cary, Ames & Frye        
of San Diego, California 
for the Respondent 

Marcos Camacho, Esq. 
of Keene, California 
for the Charging Party 

Before:  Stuart A. Wein 
Administrative Law Judge 

SUPPLEMENTAL DECISION OF THE 
ADMINISTRATIVE LAW JUDGE 

Case Nos.  77-CE-28-X 
77-CE-28-A-X 
77-CE-42-X 

          (7 ALRB No. 16) 

)
)
)
)
)
)
)
)
)
)
)
)
) 

 



STUART A. WEIN, Administrative Law Judge: 

On 9 July 1981, the Agricultural Labor Relations Board issued 

a Decision and Order in the above-captioned proceeding (7 ALRB No. 16) 

finding, inter alia, that Respondent had violated section 1153(a) and 

(c) of the Agricultural Labor Relations Act
1/
 by refusing to meet and 

bargain collectively in good faith with the United Farm Workers of 

America, AFL-CIO (UFW) by:  (1) unilaterally changing employees' wages 

or working conditions; (2) failing or refusing to furnish information 

relevant to collective bargaining at the UFW's request; and (3) failing 

or refusing to bargain regarding wages and working conditions of its 

office clerical employees.  The Board directed that Kawano "[m]ake 

whole all agricultural employees employed by Respondent in the 

appropriate bargaining unit at any time during the period from June 29, 

1977, to the date on which Respondent commences to bargain in good 

faith and thereafter bargains to a contract or bona fide impasse, for 

all losses of pay and other economic losses they have incurred as a 

result of Respondent's refusal to bargain, . . . plus interest computed 

at 7 percent per annum." 

Respondent's Petition for Review was summarily denied by the 

Court of Appeal for the Fourth Appellate District, Division One, on 27 

April 1982.  Hearing was denied by the California Supreme Court on 26 

May 1982. 

The parties were unable to agree on the amount of make 

whole due Respondent's employees, and on 14 October 1982, the 

1.  Hereinafter referred to as the "Act" or "ALRA". 
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Regional Director of the ALRB (Oxnard Region) issued a Backpay 

Specification and Notice of Hearing.  The Respondent filed an answer on 

27 October 1982.  Prehearings were held in Oxnard, California and San 

Diego, California on 17 January 1983 and 21 March 1983 respectively.  A 

telephone conference call regarding the prehearings was also conducted 

among all parties and myself on 14 March 1983.  A hearing was held 

before me in San Diego, California, on 28 March 1983.  All parties were 

given a full opportunity to participate in these proceedings
2/
 and all 

filed post-hearing briefs. 

Upon the entire record, including my observation of the 

demeanor of the witnesses, and after consideration of the briefs 

filed by the parties, I make the following findings:  

I.  BACKGROUND 

In the underlying case, the Board affirmed the finding of the 

ALJ that Respondent failed and refused to bargain in good faith by 

unilaterally granting its tomato shed packers an increase in their 

piece rates without prior notice to the UFW (7 ALRB No. 16, 

2.  On 30 November 1982, Respondent filed a petition in 
Bankruptcy (Chapter XI) before the United States Bankruptcy Court, 
Southern District of California.  Although Respondent attempted 
unsuccessfully to enjoin the instant proceeding (see decision of the 
Bankruptcy Court dated 25 February 1983), Respondent has contended that 
its precarious financial position has left it "unable to engage in 
preparation for or [to] present a case at the make whole hearing."  
(See Respondent's Brief, p. 3, and discussion infra.) Consequently, 
Respondent "consciously determined that it [was] not in its best 
interest to expend substantial monetary sums defending this proceeding 
in light of the filing of the Chapter XI proceedings."  (Respondent's 
Brief, p. 3.)  It therefore did not participate in the first 
prehearing, and counsel attended only a portion of the second 
prehearing.  Respondent further failed to comply in any respect with 
the prehearing orders which included, inter alia, prehearing exchanges 
of documents, lists of witnesses, and legal theories of the case.  By 
this posture, however, Respondent did not seek to waive any defense 
raised by its answer. 
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ALJD, p. 80); by refusing to bargain with respect to office clerical 

employees (7 ALRB No. 16, ALJD, p. 68); and by failing to provide the 

union with requested information regarding the wages, hours, and 

conditions of work of said office clerical employees (7 ALRB No. 16, 

ALJD, p. 68).  Respondent was further found to have failed to provide 

relevant information regarding the classification of field employees 

other than general field labor, the cost of its health insurance 

program, the wages and related conditions of its supervisors, the 

schedule of its piece rates, a list of pesticides used, a list of its 

major equipment, and information regarding the shed operations (7 ALRB 

No. 16, ALJD, p. 47).  While numerous allegations were dismissed, 

including surface bargaining (7 ALRB No. 16, ALJD, p. 33), refusal to 

bargain re shed employees (7 ALRB No. 16, ALJD, p. 73), and proposal of 

a dual wage structure (7 ALRB No. 16, ALJD, p. 77), the ALJ (as 

affirmed by the Board) concluded that Respondent failed and refused to 

bargain in good faith, and recommended that the make-whole remedy 

commence on 29 June 1977,
3/
 "(b)ecause Respondent manifested a 

continuing pattern of illicit conduct, . . . ."  (7 ALRB No. 16, ALJD, 

p. 80.)  

II.  ISSUES 

By way of pleading, motions, stipulations, or references in post-

hearing briefs, the parties have placed at issue the following:  

A. The Appropriateness of Make-Whole Relief  

B. General Counsel and Charging Party contend that, as already 

3.  "... the date upon which Respondent engaged in conduct 
which, in view of the totality of the circumstances, first constituted 
an unlawful failure and refusal to bargain in good faith . . . ."  
(Citations omitted; 7 ALRB No. 16; ALJD, p. 80.) 
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determined by the Board, the make-whole remedy is appropriate in the 

instant case.  Respondent suggests that make-whole relief is 

inappropriate under the particular facts of this case and that this 

issue was not decided at the liability phase of the proceedings. 

B.  The Identity of Employees Entitled to Make-Whole Relief 

General Counsel suggests that all agricultural employees on 

the Respondent's payroll during the pertinent payroll period plus the 

discharged employees in Kawano, Inc. (1978) 4 ALRB No. 104
4/ 

should be 

awarded this remedy.  Respondent denies that any of the dischargees 

and/or replacements should receive make whole. 

C.  The Make-Whole Period 

General Counsel urges that the make-whole period runs from 29 

June 1977 through 31 December 1978 -- the last date litigated at this 

compliance proceeding.  General Counsel then suggests further review by 

the Oxnard Regional Director of the parties' bargaining history post-

1978 to determine whether Respondent at any time commenced bargaining 

in good faith.  Respondent does not object to this "two-stage" 

approach, but contends that its liability for the first stage ceases on 

3 November 1978 -- the time period encompassed by the initial unfair 

labor practice proceeding. 

4.  On 26 December 1978 the Board concluded that Respondent 
discriminatorily refused to rehire 53 of its workers in 1976 in 
violation of the Act. This decision was affirmed by the Court of 
Appeal, Kawano, Inc. v. Agricultural Labor Relations Bd. (1980) 106 
Cal.App.3d 937, and became final on September 17, 1980, when the 
California Supreme Court denied hearing.  The ALJ's Supplemental 
Decision re Backpay Proceedings for these 53 discriminatees was issued 
on 31 January 1983, and was pending before the Board at the time of 
this writing. 
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D.  Prevailing Wage Rates 

General Counsel has relied upon eight (8) UFW collective 

bargaining agreements
5/ 

in effect during the relevant period. 

Respondent contends that this method of computation is unreasonable 

since it is based upon contracts at ranches which vary greatly from 

Respondent in terms of acreage, crop, location, and work force. 

E.  Fringe Benefits 

General Counsel has suggested that the .78 fringe factor 

enunciated in Adam Dairy (dba Rancho Dos Rios) (1978) 4 ALRB No. 24, 

rev. denied Ct.App., 2d Dist., Div. 3, March 17, 1980, as modified by 

Robert H. Hickam (1983) 9 ALRB No. 6 (revised computation of mandatory 

benefits) is appropriate in the instant case.  Charging Party urges 

that the Adam Dairy fringe benefit formula should be revised, and 

suggests a fringe factor of 29.65 percent (1977) and 32.2 percent 

(1978), based on a recent publication of the U.S. Chamber of Commerce 

(Charging Party Exhibit No. 1).
6/
 Respondent contends that any make 

whole formula applied to the instant case would be speculative and 

punitive. 

F.  Interest Rate 

General Counsel has requested interest on the amount owing at 

seven (7) percent per annum until 18 August 1982, and thereafter 

5.  Piper Ranch; Koichi Yamamoto; Samuel Vener Company; 
Skyline Farms; Cozza Farms; Bill Mendoza; Egger & Ghio; Jerry 
Gonzales Farms. 

6.  Exhibits are hereafter designated as follows:  GCX 
(General Counsel Exhibits); RX (Respondent Exhibits); and CPX 
(Charging Party Exhibits). 
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calculated at the rates specified in Lu-Ette Farms 
7/
  (1982) 8 ALRB 

No. 55.  Respondent contends that interest must be computed at seven 

percent. 

III.  MOTIONS 

Both prior to and following the hearing, the parties have 

raised by motion various issues with respect to procedural and 

substantive aspects of the case: 

A.  Motion to Reopen Record 

After the close of the hearing,
8/
 General Counsel moved to 

reopen the record to include payroll information re four clerical 

employees which information was discovered by ALRB field examiner Roger 

Smith on the day following the hearing.  As Respondent has not opposed 

this motion, I hereby grant General Counsel's motion to reopen the 

record for the limited purpose of including the names and corresponding 

amounts of make whole due to each of the following employees:  Ruth P. 

Basham, Maria Gorin, Carole Stillwell, and Connie Warren.  (See Local 

41, Sheet Metal Workers (1979) 242 NLRB 553; Thomas Mezger (1979) 226 

NLRB 564. 

B.  Motion to Strike Affirmative Defenses 

On or about 1 February 1983, General Counsel filed a Motion 

to Strike Respondent's Affirmative Defenses -- which referred to all 

twenty (20) affirmative defenses raised in Respondent's Answer (GCX 

7.  Twenty (20) percent per annum from 18 August 1982 until    
1 January 1983, and thereafter in accordance with NLRB and ALRB 
precedents.  (See Florida Steel Corporation (1977) 231 NLRB 651 [96 
LRRM 1070].) 

8.  By order of the Executive Secretary dated 15 July 1983, 
said motion was transferred to me for ruling. 
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1-C).  At the pre-hearing of 21 March and again at hearing, I indicated 

my intention of allowing Respondent to fully participate in the case, and 

to raise all legal arguments it considered appropriate in response to the 

General Counsel's Specification.
9/ 

The issues raised by these defenses 

have been incorporated into the discussions which follow infra. 

C.  Exhibits 

At the hearing, Respondent requested that RX 1 (Opposition to 

Petition for Hearing),
10/

 filed by the ALRB's Chief of Litigation in the 

California Supreme Court on 19 May 1982, be received in evidence.  I 

rejected the exhibit on the basis of Respondent's failure to comply with 

the prehearing order of 21 January — specifically, its refusal to notify 

the adverse parties of its intended use of the document by 18 March 1983 

as I ordered by telephone conference call of 14 March 1983.  (See R.T., 

14 March 1983, pp. 5-7.)  After having further reviewed the latter 

transcript, I find no legally cognizable justification for Respondent's 

failure to comply with the prehearing order and reiterate my ruling 

therein.  Because the compliance hearing involved considerable potential 

dispute concerning the method and manner by which a determination of 

make-whole was to be made, it was essential, if the hearing was to 

proceed in an orderly and 

9.  All parties, of course, were subject to potential sanctions 
for failure to comply with prehearing orders (Paragraph 7 of the 
prehearing order dated 21 January 1983) which included possible exclusion 
of evidence or preclusion from contesting positions and/or information. 

10.  7 ALRB No. 16. 
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expeditious fashion, that the parties fully comply with the prehearing 

orders.  I find Respondent's failure to do so inexcusable under these 

circumstances.  However, as requested by Respondent at hearing, I have 

decided to take administrative notice of the document — which 

constituted a part of the California Supreme Court's record in the 

underlying liability phase of this case.  (See Sunnyside Nurseries 

(1978) 4 ALRB No. 88, citing Longshoreman's Union (Pacific Maritime 

Association) (1953) 102 NLRB 907 [31 LRRM 1416]; Teamsters Local 901 

(1971) 193 NLRB 591 [78 LRRM 1377]. Specifically, I am taking 

administrative notice of pages 49-51 of said document (RX 1) concerning 

General Counsel's position that "[Respondent's] claim that make-whole 

is speculative and punitive is premature and ignores the Legislature's 

specific decision to include make-whole as a remedy and bad faith 

bargaining."  (RX 1, p. 49.) The import of said position is detailed in 

the discussion of the appropriateness of the make-whole remedy, 

infra.
11/

  

 IV.  Appropriateness of Make-Whole Relief 

Respondent has accurately described the California Supreme 

Court's ruling in J.R. Norton Co. v. Agricultural Labor Relations Board 

(1976) 26 Cal.3d 1 to preclude application of make-whole 

11.  The non-hearsay utilization of RX 1 — i.e., to indicate a 
position taken by one of the parties in related litigation — should be 
contrasted with General Counsel's request (which I denied at hearing) 
to receive as evidence of the amount (truth) of the gross backpay owing 
the calculations arrived at by General Counsel in its post-hearing 
brief concerning the 53 discriminatees in 4 ALRB No. 104 (GCX 3).  (See 
Day v. Sharp (1975) 50 Cal.App.3d 904 [918 Cal.Rptr. 123]). 
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relief on an across-the-board basis.
12/

 Rather, the appropriateness 

of make-whole relief would be decided on a case-by-case basis in 

accordance with the facts and equities of each situation.  However, the 

Board has already affirmed the ALJ's conclusion in the underlying 

liability decision that Respondent "failed and refused to bargain in 

good faith in violation of Section 1155. 2 (a) and sections 1153 (a) 

and (e) of the Act . . . ."  (7 ALRB No. 16, ALJD, p. 80.) Although the 

ALJ dismissed certain portions of the complaint, including allegations 

of surface bargaining, Respondent was found to have manifested a 

continuing pattern of illicit conduct which constituted an unlawful 

failure and refusal to bargain in good faith from 29 June 1977.  Both 

the ALJ decision and the Board's affirmation were subsequent to the 

Norton decision.  Moreover, Respondent had the opportunity to and did 

in fact request Board reconsideration of its decision in 7 ALRB No. 16 

on the basis that make-whole was inappropriate in the instant context.  

The Board denied Respondent's request for reconsideration on August 25, 

1981.
13/

 

I reject Respondent's "estoppel" argument that General Counsel 

contended before the California Supreme Court that the appropriateness 

of the make-whole remedy should be left to the compliance proceeding, 

and therefore should not be allowed to change said position at this 

time.  In the ALRB Petition to the California 

12.  Respondent Brief, pp. 4-5. 

13.  See Respondent's Motion for Reconsideration dated July 4, 
1981, and Order Denying Request for Reconsideration dated August 25, 
1981.  I take administrative notice of said file documents in 7 ALRB 
No. 16.  (See discussion of administrative notice, supra.) 
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Supreme Court, the General Counsel took the position that the make 

whole remedy was "solidly grounded in the record evidence, . . . and 

that the legislative intent was to permit such remedy where 

circumstances warranted."  (Citing J.R. Norton v. Agricultural Labor 

Relations Board (1979) 26 Cal.Sd 1; see RX 1, p. 51.)  The reference 

to the "extent of liability, if any,"
14/

 to be determined at 

compliance I interpret to relate to the choice of formula which is the 

subject matter of this proceeding.  I find no concession by General 

Counsel that the issue of the appropriateness of make-whole relief had 

yet to be decided.  I conclude that Respondent has had ample 

opportunity to litigate the issue of the appropriateness of make-whole 

relief, and that that issue has been decided adversely to Respondent.  

The task at hand is thus to determine the identity of the persons 

entitled to relief, the period of liability, and the proper formula for 

determining the amounts owing, if any. 

V.  EMPLOYEES ENTITLED TO MAKE-WHOLE RELIEF 

The parties have stipulated to the identities of the 

Respondent's agricultural employees during the pertinent periods — 

third and fourth quarters 1977; all quarters 1978.  (See GCX 5; GCX 2a-

2f.)  These individuals are listed in appendices A-l and A-2 (including 

the four clerical employees added by post-hearing motion).  Nor is 

there factual dispute regarding the identities of the 53 discriminatees 

(Appendix B) named in 4 ALRB No. 104.  In 

14.  E.g., there would be no liability if a wrongdoing 
Respondent were found to have been paying prevailing contractual wages 
and full fringe benefits according to the Adam Dairy formula. 
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Dutch Brothers (1977) 3 ALRB No. 80, review denied, Ct.App. 2d Dist., 

Div. One, August 18, 1979, the Board indicated that discriminatees are 

entitled to wages they would have earned had they remained in 

Respondent's employ, including the make-whole supplement, less any net 

earnings from other sources during the backpay period.  Thus, the 53 

discriminatees of 4 ALRB No. 104, as well as Respondent's agricultural 

employees during the relevant period are entitled to make-whole relief.  

As there is no evidence as to which of the employees identified in 

Appendices A-l and A-2 were replacements for the 53 discriminatees 

named in 4 ALRB No. 104, I would not exclude such payroll employees 

from the group entitled to make-whole.  Even if such information were 

available, unlike the strike situation in the Admiral Packing case,
15/

 

the only "double payment" awarded in the instant context would be to 

the employees who were discriminatorily denied rehire and to the 

actually-hired work force.  Such award is no more punitive than any 

award of backpay to a discriminatee who has been denied work 

opportunity by an employer's unlawful conduct — even though the 

discriminatee might not have "earned" said compensation by actual work 

with the wrong-doing respondent, or has been replaced by another 

employee during the period in question.  Nor can it be credibly 

contended that the amount owing the 53 discriminatees has already been 

litigated in the compliance proceeding in 4 ALRB No. 104.  Clearly, the 

latter compliance proceeding related only to the backpay owing, with no 

consideration of potential make-whole liability.  I see no 

15.  (1981) 7 ALRB No. 43. 
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prejudice to any party to leave the litigation of the make-whole 

aspects of 4 ALRB No. 104 to the instant compliance proceeding.  I 

therefore conclude that the entire "agricultural payroll" plus the 53 

discriminatees identified in 4 ALRB No. 104 are entitled to make-whole 

relief.  (See Appendices A-l, A-2 and B.) 

VI.  PERIOD OF MAKE WHOLE LIABILITY 

There is no dispute re the commencement date of liability (29 

June 1977) as found by the ALJ in 7 ALRB No. 16.  Nor does any party 

contest General Counsel's decision to conduct a two-stage review of the 

make-whole period, thus limiting this compliance proceeding to an 

outside liability date of 31 December 1978. 

As Respondent only generally denied any make-whole liability, 

and the underlying decision encompassed Respondent's conduct through 3 

November 1978, the only issue to decide is whether or not Repsondent 

commenced bargaining in good faith between 3 November 1978 and 31 

December 1978.  The record evidence in that regard is limited to a 

stipulation of the parties to the effect that the company negotiator 

(Mr. Geerdes) and the union negotiator (Mr. Heumann) met on 3 November 

1978, and that Mr. Heumann would submit a UFW proposal thereafter which 

Mr. Geerdes received on 16 December 1978 (GCX 7).  There were no 

further meetings held between 4 November and 31 December 1978.  (R.T., 

Vol. I, pp. 17-18.)
16/

 

16.  Mr. Heumann had indicated that he would submit the 
proposal by the following week if his (hearing) schedule permitted; if 
not, then as soon as possible.  (R.T., Vol. I, pp. 17-18.) 
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General Counsel also introduced one letter from Mr. Geerdes to Mr. 

Heuraann, dated 21 November 1978 containing information re the duties 

of three clerical workers (whom Respondent considered to be 

confidential employees).  While such evidence suggests that 

Respondent's unlawful conduct was rectified at least with respect to 

the ALJ's finding that its failure to provide requested information 

constituted circumstantial evidence that Respondent failed to bargain 

in good faith (see 7 ALRB No. 16, ALJD, p. 68), there is no other 

indication that Kawano commenced to bargain in good faith re these 

office clerical employees, or supplied information re the 

classification of field employees other than general field labor, the 

cost of its health insurance program, the wages and related conditions 

of its supervisors, the schedules of its piece rates, list of 

pesticides used, major equipment, and/or information regarding shed 

operations (see 7 ALRB No. 16, ALJD, p. 47).  In short, apart from the 

letter of 21 November 1978, there is no record evidence of any conduct 

by Respondent which would suggest departure from its previous 

(unlawful) bargaining posture.  After reviewing the entire context of 

the parties' bargaining history, I conclude that Respondent has made an 

insufficient showing that it commenced to bargain in good faith during 

the 3 November 1978 - 31 December 1978 period litigated at the 

compliance hearing,
17/

and that 

17.  I note that the Board has heretofore not addressed the 
issue of what standard of proof is required in determining the cut-off 
date of make-whole liability in such situations.  The California 
Supreme Court has approved a limited prospective backpay remedy in 
Highland Ranch v. Agricultural Labor Relations Board (1981) 29 Cal.3d 
848, citing Transmarine Navigation Corp. (1968) 170 

(Footnote continued----) 
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therefore the make-whole remedy should be awarded for the period 29 

June 1977 through 31 December 1977. 

VII.  PREVAILING WAGE RATES 

A.  Facts 

General Counsel has relied upon the following UFW contracts  

in calculating the make-whole formula in this case:
18/

 

1.  Piper Ranch — June 1977 to June 1980; 

2.  Koichi Yamamoto — June 1977 to June 1980; 

3.  Samuel S. Vener Company — April 1977 to April 1980; 

4.  Skyline Farms — June 1977 to June 1980; 

5.  Cozza Farms — June 1977 to June 1980; 

6.  Bill Mendoza — June 1977 to June 1980; 

7.  Egger & Ghio Company, Inc. — 1977 to 1980; and 

8.  Jerry Gonzales Farms — June 1977 to June 1980. 

All eight of the above operations are located in the Southern 

portion of San Diego County.  The eight ranches are within a radius of 

10 to 15 miles and some 60 miles from Kawano which is located in North 

San Diego County. 

(Footnote 17 continued---) 

NLRB 389 [67 LRRM 1419].  Said remedy was to run, inter alia, until the 
parties bargained to agreement or bona fide impasse.  Even if 
Respondent's burden in the instant case were only one of production — 
that is, to produce some evidence that it had commenced bargaining in 
good faith — I would find that it has failed to meet this standard on 
the instant record. 

18.  See GCX 4a-4h.  The General Counsel's methodology is 
fully described in the written stipulation submitted by the parties at 
hearing (GCX 5). 
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The average
19/

 negotiated general labor hourly rate by 

quarter in these comparative UFW contracts was as follows: 

3rd quarter 1977:  $3.00; 

4th quarter 1977:  $3.00; 

1st quarter 1978:  $3.00; 

2nd quarter 1978:  $3.00; 

3rd quarter 1978:  $3.10; and 

4th quarter 1978:  $3.10. 

The above-referenced $3.00/hour rate was ten cents (10$) per hour or 

3.49 percent more than Respondent paid its general laborers in the same 

period ($2.90/hour).  The $3.10 per hour rate was twenty cents (20¢) 

per hour or 6.89 percent higher than Respondent’ $2.90/hour 

rate for the same period. 

     Javier Acosta
20/

 testified on behalf of General Counsel and 

identified the following ranches, crops, (tomato) acreage, and work 

force during the relevant period: 

NAME OF RANCH      CROPS ACREAGE      WORK FORCE 

Kawano Tomatoes,           500-600         400 
Strawberries, 
Cauliflower 

Piper Ranch         Tomatoes,  60-80        40-60 
Cabbage 

19.  In fact, the general labor hourly rate for each one of 
the eight operations was precisely the average reflected above for 
every quarter. 

20.  A Kawano employee in 1977 and UFW organizer/contract 
administrator with personal familiarity with the operations in 
question. 
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Koichi Tomatoes, 20-25 25 
Yamamoto Cucumbers   
    

Samuel S. Tomatoes 200-250 200-250 

Vener Company    

    

Skyline Farms Tomatoes 100-150 100 

Cozza Farms Tomatoes, 45-50 50 

 
 

Celery,           
Chiles 

 
 

 
 

Bill Mendoza's Tomatoes, 30-35 35 

 Cucumbers   

Egger & Ghio 
 

Tomatoes,    
Celery, 
Greenbeans 

200-250 
 

200 
 

Jerry Gonzales    (1978) Beets,          35-50        14-16
21/

 
                   Lettuce,      
                   Cabbage 

Farm worker service center director Minnie Ybarra
22/

 

identified the labor pool for the eight comparative ranches as from the 

border area.  For Kawano, ". . . [a] lot of them are from the border 

area but not all of them; certainly not all of them."  (R.T., Vol. I, 

p. 55, 11. 26-27.) 

ALRB Field Examiner Roger Smith was called as a witness for 

Respondent and testified that the eight comparative ranches were the 

only South San Diego County employers that grew vegetables and were 

21.  There were slight discrepancies regarding some of the 
acreage and work force information relating to the eight operations in 
General Counsel's proposed stipulations (GCX 1j).  As Respondent did 
not agree to the stipulation, and the differences contained therein are 
insignificant in any event, I have relied upon the testimony of witness 
Javier Acosta. 

22.  Although Ms. Ybarra did not personally visit each of the 
ranches in question, she was familiar with the workers from these 
locations in her capacity as service center director. 
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under UFW contract during the relevant period.
23/

 

B.  Analysis and Conclusions 

In Kyutoku Nursery, Inc. (1982) 8 ALRB No. 73, the Board held 

that it would adopt the General Counsel's formula and computations 

where the latter had established at hearing that the make whole amounts 

were calculated in a manner that is reasonable and conforms to the 

standards set forth in ALRB decisions.  Where Respondent proves that 

the General Counsel's methodology is arbitrary, unreasonable, or 

inconsistent with Board precedent, or that some other method of 

determining the make-whole amount is more appropriate, the General 

Counsel's formula may be modified or rejected.  See also Robert H. 

Hickam (1983) 9 ALRB No. 6.  In the instant case, although there are 

certain differences in labor pool, acreage, location, and size of work 

force, General Counsel relied on the only UFW vegetable contracts in 

the area for its basis of comparison.  As the wage rates for each were 

identical, the average wage rate for all eight is equal to the wage 

rate of any one ranch. I find that General Counsel's choice of this 

average wage (10C-20C per hour higher than the wage actually paid by 

Respondent during the relevent period) to be a reasonable approximation 

of the wage rate that would likely have been included in a contract 

negotiated between Respondent and the UFW. 

Although Respondent contends that Kawano's use of 

23.  Mr. Smith recalled that there might have been a contract 
with Chula Vista Farms which was not included in the computation.  He 
believed that the general hourly labor wage rate was the same at the 
latter operation as that of the eight utilized. 
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undocumented workers enabled it to pay lower wage rates,
24/

it 

provided no information with which to compare the relative 

percentage of undocumented workers at Respondent and at other 

ranches.  Similarly, although Respondent suggests that the Harry 

Singh operations were very comparable to those of Kawano,
25/

 no 

evidence of said alleged similarities or even of the wage rate paid by 

Harry Singh has been offered.  There is thus no basis on the record to 

find another more appropriate formula.  I conclude that the comparable 

contracts used by General Counsel to develop the make-whole formula are 

appropriate and that the latter's formulation is the most accurate 

method of determining make-whole due in view of all the evidence.  I 

therefore recommend that they be adopted by the Board as the basis for 

the make-whole calculations in the instant case. 

VIII.  FRINGE BENEFITS 

In Adam Dairy dba Rancho Dos Rios (1978) 4 ALRB No. 24, the 

Board adopted a formula for calculating fringe benefits based on a 

Bureau of Labor Statistics report for nonmanufacturing industries which 

in 1974 found that fringe benefits represented 22 percent of an 

employee's total wages.  Therefore, the make-whole wage was assigned a 

value of 78 percent (.78).  That formula was adopted, and an individual 

quantification approach was rejected "in order to avoid lengthy post-

decisional proceedings, to provide an effective 

24.  Respondent's Brief, p. 20. 

25.  Respondent's Brief, p. 20. 
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redress for employee losses, and to promote the course of good faith 

negotiations between the parties in the future."  (Robert H. Hickam 

(1983) 9 ALRB No. 6, pp. 10-11.)  Because of this recent reaffirmation 

of the Adam Dairy 78 percent factor, I decline to recommend reliance 

upon the Chamber of Commerce data submitted by Charging Party.
26/

 With 

respect to those employees
27/

 for whom the Respondent made legally 

required payments (workers' compensation, unemployment, social security 

(FICA), I have reduced the gross make-whole wage by 6.3 percent 

pursuant to Robert H. Hickam, supra.  However, insofar as the 53 

discriminatees named in 4 ALRB No. 104
28/

 were not on Respondent's 

payroll, and for whom no mandatory payments could have been made, I 

recommend that no reduction from the gross make-whole wage be made.  

While, in a sense, this latter category of employees may thus be 

receiving more in make-whole than they would have otherwise been 

entitled had they not been (unlawfully) denied rehire, at the very 

least they have "lost" those amounts which would have been credited to 

their accounts (e.g., FICA) had they secured employment with 

Respondent.
29/

 

26.  Charging Party Exhibit No. 1. 

27.  Employees listed on Kawano's payroll for the relevant 
period.  See Appendices Al and A2. 

28.  See Appendix B. 

29.  In light of the Board's policy to simplify the post-
decisional proceedings and provide an effective but fair redress for 
employee losses, I recommend that this 6.3 percent differential be 
awarded directly to the employees rather than to the respective funds. 

-20- 



IX.  INTEREST RATE 

The Board has ruled that it had authority to modify its orders 

where the ALRB has not lost jurisdiction by virtue of appellate court 

review.  (High and Mighty Farms (1982) 8 ALRB No. 100.) The Board 

reasoned that its jurisdiction remained intact following summary denial 

of petition for review, because a denial of petition for review by the 

court of appeals neither affirmed nor reversed a Board decision.  The 

Board thus retained the power to modify its order as if there had been 

no appeal.  Here, review was denied summarily by the Court of Appeals, 

Fourth District, Division One, and by the California Supreme Court, in 

7 ALRB No. 16.  I therefore recommend in accordance with Board 

precedent
30/

 that the Lu-Ette 
31/

interest rate formula be applied 

prospectively from the date of the Board's supplemental decision in 

this matter, as the original Board order specified 7 percent per annum.  

The Lu-Ette formula, however, should not apply to the 53 discriminatees 

in 4 ALRB No. 104, as the previous Board order in that case had been 

enforced by a court of appeal.
32/

 (See S.E. Nichols of Ohio, Inc. 

(1981) 258 NLRB No. 2; Pierre Pellation Enterprises, Inc. (1979) 239 

NLRB No. 211; Florida Steel Corp. (1978) 234 NLRB No. 1089.)  In all 

other respects, the Board's order in this regard should remain 

unchanged. 

30.  Bruce Church, Inc. (1983) 9 ALRB No, 19. 

31.  (1982) 8 ALRB No. 55. 

32.  Kawano, Inc. v. Agricultural Labor Relations Board 
(1980) 106 Cal.App.3d 937. 
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X.  THE CALCULATIONS 

The parties have stipulated
33/

 that the General Counsel has 

utilized Respondent's Federal Insurance Contributions Act quarterly 

reports to determine the actual gross wages of each employee listed in 

Appendix A-l.  Respondent has not disputed this gross wage information 

with respect to newly added employees Basham, Gorin, Stillwell and 

Warren.  (See GCX 2a-2f.)  For the third and fourth quarters of 1977 

and the first and second quarter of 1978, the (actual) gross wages by 

employees were multiplied by 3.49 percent (the net difference in 

general labor classification between the Kawano hourly rate and the 

average rate paid under the comparable contracts).  This figure was 

then applied to the formula specified in Adam Dairy to determine the 

net amount due each person.
34/ 

For example, Jose Acosta's actual (1977) 

third quarter earnings of $433.75 were multiplied by 3.49 percent 

($15.13) and thus increased to $448.88 — the gross wage.  This $448.88 

is divided by .78 (the Adam Dairy factor) to determine the gross make-

whole wage ($575.48), which figure is then reduced by 6.3 percent 

pursuant to Hickam: 

33.  GCX 5. 

34.  Respondent had stipulated to the accuracy (but not the 
appropriateness) of General Counsel's Calculations.  (GCX 5.) However, 
in its post-hearing brief, General Counsel revised its computations on 
the basis of the decision in Robert H. Hickam (1983) 9 ALRB No. 6.  
Respondent thus had no opportunity to verify the accuracy of the 
computations in its simultaneously-filed post-hearing brief.  I have 
reviewed General Counsel's calculations and find them to accurately 
reflect the above referenced formula with the exceptions noted in 
Appendix A-3.  As Respondent has had no previous opportunity to verify 
the revised calculations, however, I recommend that any errata 
contained therein be raised by way of exception to this decision. 
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$575.48 less ($575.48 x .063) = $539.23.
35/

 The latter amount is the 

sum Mr. Acosta would have been paid including wage increase and fringe 

benefits -- Adam Dairy earnings.  To determine the net due, simply 

subtract the actual earnings from the predicted Adam Dairy earnings:  

$539.23 - $433.75 = $105.48.
36/

 

I have attached as Appendix A-l General Counsel's revised 

(post-Hickam) calculations included in its post-hearing brief. Appendix 

A-2 consists of the same calculations with respect to the newly-added 

employees referred to in General Counsel's Motion to Reopen Record.  

Appendix A-3 consists of my (mathematical) corrections to the revised 

formulae.  Appendix B is the list of discriminatees identified in 4 

ALRB No. 104.  I have made no calculations for the latter group, as the 

Board has heretofore not decided the actual (theoretical) gross 

earnings of these discriminatees.  I would recommend utilization of the 

identical formula to calculate the make-whole supplement due these 

individuals, excluding the 6.3 Hickam credit as discussed supra. 

Additionally, I would recommend deducting interim earnings insofar as 

they offset the make-whole supplement to avoid double recovery. 

35.  I note that the computations may be further 
facilitated by simply multiplying the gross wage (actual earnings 
multiplied by the differential contained in the comparative contracts) 
by 1.20 (1.201282051), which number represents the ratio derived by the 
Adam Dairy factor and the Hickam credit for mandatory contributions.  
Thus, $448.88 x 1.20 = $539.23.  Net owing equals $539.23 - $433.75 = 
$105.48. 

36.  The 1C difference between the calculation and the amount 
owing in Appendix A-l is attributable to variations in "rounding off" 
numbers at the hundredth decimal.  As I find no pattern to either 
overstate or understate the amounts owing the employees, and the 
differences are minuscule in any event, I have incorporated General 
Counsel's procedures in toto. 
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Contrary to the suggestions by General Counsel and Charging Party, I 

can see no reason why such interim earnings should not be deducted from 

the total amount owing.  For those employees who might have earned more 

(at a place of interim employment) than what they would have earned at 

Kawano — even following computation of the make-whole supplement — 

there should be no further amount owing. Any other result would be 

punitive and place the discriminatees in a better position than they 

could have expected absent Respondent's unlawful conduct. 

Pursuant to Labor Code section 1160.3, I hereby issue the 

following recommended: 

ORDER 

Respondent, Kawano, Inc., its officers, agents, successors 

and assigns, shall pay: 

A.  To the employees listed in the attached Appendices A-l, 

A-2, and A-3, the amounts set forth therein beside their respective 

names, plus interest thereon compounded at the rate of seven percent 

per annum through the date of this
3/
 supplemental decision, and 

thereafter in accordance with the formula set forth in Lu-Ette Farms, 

Inc. (1982) 8 ALRB No. 55; 

B.  To the discriminatees listed in the attached Appendix B, 

the amounts to be derived by application of the identical make-whole 

formula (excluding the 6.3 percent deduction for mandatory 

contributions) to the actual gross earnings ultimately determined by 

the Board in its supplemental decision in 4 ALRB No. 

37.  I.e., the supplemental decision of the Board. 
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104, plus interest compounded at the rate of seven percent per 

annum. 

DATED:  August 31, 1983. 

S
A

-

 
TUART A. WEIN 
dministrative Law Judge 
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         APPENDIX A-3                                         

(Corrections to Appendix A-l) 

 
 Actual  Net 
       Kawano     Make-Whole  
Period Employee Number Page Earnings

a/
        Due 

 
4th Qtr.  Juan C.   20   2 $2,978.40     $724.37 
1977 Rodriguez 
 
1st Qtr.  Oscar     5   3 $1,781.60      $433.30    
1978 Garea  
 
3rd Qtr. Jay   12   4 $2,088.00  _-0-

b/
 

1978 Kawano 
 
4th Qtr. Donaciano   23  15 $1,522.44  $433.56 
1978 Guzman 

a. From GCX 2a-2f. 

b. I make this correction on the basis of the other computations for 
this individual for whom no other liability has been found. General Counsel 
had alleged in the underlying case that all Kawano relatives were supervisors, 
and thus would be excluded from make-whole relief.  (See Third Amended 
Complaint.) 
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         APPENDIX B 
(4 ALRB NO. 104 Discriminatees) 

 

Javier Acosta  Maria Mendez 

Antonio Alemen  Antonio Mendoz 

Jose Arroyo  Cerman Ortis Mercado  

Catalina Barrios Jose Luis Montellano 

Ramon Bravo Martin Mora  

Martin Conriquez  Antonia M. de Ortiz 

Maria Luisa Diaz  Ezequiel Pedroza   

Faliberta Escobedo  Maria Elena Perez 

Peblo David Fink  Jesus Ramirez 

Elisa Flores  Juan Rios  

Francisco Garcia  Vicenta Rios 

Oregorio Garcia  Juan N. Rodriguez 

Juan Garcia  Miguel Rodriguez 

Luisa Garcia  Feliciano Rubalcaba 

Teresa Gomez  Francisco Rubio  

Milario Veloz Gonzalez  Garardo Ruiz 

Julian R. Gonzalez  Josefa Ruiz 

Mario Guerrero  Emma Saldana  

Luis Chavez Gutierrez  Jose Sandoval  

Herminio Vela Hernandez  Domingo Santos  

Ignacio Hernandez  Jose Luis Vasquez 

Josefa Hernandez  Refugio Vasquez 

Aurolio Higuera  Felipe de la Vega  

Jose Aleman Juarez  Ildefonsa Villa  

Silveria Juarez  Antonio Zamarripa  

Delfino Laras     Monica Zamarripa 

Felipe Luna   
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