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h March 14, 1983, Admnistrative Law Judge (ALJ) Joel Gonterg

I ssued the attached Decision in this proceeding. Thereafter Respondent
tinely filed exceptions to the ALJ's Decision and a brief in support
thereof. The Charging Party and General QGounsel each tinely filed a
response to Respondent' s excepti ons.

Pursuant to the provisions of Labor (bde section 1146,y the
Agricultural Labor Relations Board (ALRB or Board) has del egated its
authority inthis natter to a three-nenber panel.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe ALJ's
rulings, findings and concl usions as nodified herein, and to adopt his
recormended Order with nodifications.

Vé affirmthe ALJ's finding that Respondent failed

< Al section references herein are to the Galifornia Labor Gdde
unl ess ot herw se speci fi ed.



to bargainin good faith wth the Lhited FarmVrkers of Averica, AH-A O
(UWPWor Lhion) for the reasons stated in his Decision.

W affirmthe ALJ's finding that Respondent provided infornation
on the 1980 ornanental corn wage rates. Infornation need not be provided
in the manner requested. (See Eweryville Research Genter v. NLRB (9th Qr.
1971) 441 F.2d 880 [77 LRRVI2045]; Shell Q1 . v. NNRB (9th dr. 1972)
457 F.2d 615 [ 79 LRRVI2997].) But we al so recogni ze that the Lhion is not
required to probe for information. (As-HNe Farns (1980) 6 ALRB No. 9.)

Respondent told the Lhion's representative that its proposed wage rate for
ornanental corn represented a seven percent increase over the 1980 wage
rate, and the Lhion easily cal cul ated the 1980 wage rate based on the

i nf or nat i on.

Ve find nerit in Respondent's exception to the ALJ's finding
that it violated section 1153(e) and (&) when it refused to provide the
Lhion wth an account of the rents owed by striking enpl oyees. Infornation
requested nust be necessary and rel evant to the col | ective bargai ni ng

process. (AdamDairy dba Rancho Dos Ros (1978) 4 ARBNo. 24.) W find

that General unsel failed to showthat this infornati on was rel evant to
the bargai ning process. (As-HNe Farns, supra, 6 ALRB No. 9.)
W affirmthe ALJ's finding that Geoffrey Gega did not |ack the

legal authority to negotiate on behal f of Respondent, as was the situation
W th Respondent’s previ ous negotiator, Jasper Henpel . V& do not find that
Respondent’ s failure to informGega of its operations or its position on
natters relating to the negotiations rendered Gega i neffectual as a

negotiator. Tina
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Bertucci o was present at the negotiation neetings, as a representative of
Respondent, in order to provide i nfornati on about Respondent’s operations.
She coul d have supplied Gega and the UPAVwth the infornation. The
positions put forth by the negotiator during bargai ning are the positions
of the enpl oyer the negotiator represents. Paul W Bertuccio testified
concerni ng i nstances i n whi ch he had not authorized a proposal to be nade,
but these were minor nmatters which did not reflect upon Gega' s general
authority to reach an agreenent. It was Respondent's general bad faith
that prevented an agreenent frombeing reached between the parties, not
QGega’ s effectiveness as a negotiator. On July 25, 1982, Respondent i nforned
the UPWthat it was wlling to accept the package proposal the URWoffered
on April 8, 1982.—Z The UFWi nf or ned Respondent that the package

proposal was no longer on the tabl e for acceptance si nce Respondent had
rejected it on April 8. The UPWtreated Respondent' s acceptance as a
counterproposal and rejected it due to a change in circunstances. The UFW
and Respondent net on August 18, 1982, and the UFWpresented a package
proposal , whi ch Respondent rejected. The URWthen asked Respondent to
present a proposal, but Respondent refused to nake any proposal s until the
UFWnade a nore "reasonabl €' proposal. O Septenter 14, 1982, the ALJ
adjourned the hearing in this case.

Respondent asserts that the UFWhas engaged i n bad

2 Respondent cited the effectiveness of the URWs strike and
boycott, as well as the hearing in this natter, which began on July 26,
1982, as reasons for "accepting' the UFWs April 8, 1982 package
pr oposal .
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faith bargai ning since July 26, 1982 when it rejected Respondent' s
count er pr oposal .

Afinding of bad faith bargai ning nust be based upon the
totality of the circunstances, determned fromthe record as a whole. (As-
HNe Farns, supra, 6 ARB Nb. 9; MFarl and Rose Production (1980) 6 ALRB
No. 18; Admiral Packing Gonpany, Inc. (1981) 7 AARB No. 43.) Respondent's

July 25, 1982 count erproposal appears to have been a good faith attenpt to
reach an agreenent. However, discrete periods wthin the course of
negotiations wll not be separated out of "the totality," sinply because it
Is not shown that there was bad faith in every neeting between the parties
or in every correspondence or action between the parties. (MFarl and Rose

Production, supra, 6 ARB No. 18; Misaji Bo (1980) 6 ARB No. 20.)

Inthis case the evidence is clear that, based on the totality
of the circunstances, Respondent engaged in bad faith bargai ning fromApril
2, 1981 to July 24, 1982. Hwever, the record is inconcl usive to prove
that Respondent continued its bad faith conduct or engaged in good faith
bargai ning after July 25, 1982. The record is equally inconcl usive
concer ni ng whet her the UPWengaged in bad faith bargaining after July 26,
1982. Ve wll leave to further proceed ngs the determination of whether,
after July 24, 1982, Respondent abandoned its course of conduct whi ch we
find to be inbad faithinthis case, particularly, Respondent's offer of
proposal s whi ch excl ude agricul tural enpl oyees covered by the certification

and its failure to provide infornation rel evant to the bargai ni ng

10 ARB No. 16 4,



processes. In such further proceedings, evidence can be presented
concerni ng the UAWs conduct subsequent to July 25, 1982.
Renedy

V¢ shal | order Respondent to nake whole all agricul tural
enpl oyees it enpl oyed during the period fromApril 2, 1981 to July 24,
1982. The period prior to April 2, 1981 is covered by our Decision in 8
ALRB No. 101, in which we ordered Respondent to nake whol e al | agricul tural
enpl oyees it enpl oyed between January 22, 1979, and Septenier 8, 1980, and
fromSeptenber 9, 1980 to the date Respondent commences good faith
bargai ning wth the UFPWwhi ch | eads to a contract or a bona fide i npasse.

R

By authority of Labor Gode section 1160.3, the Agricul tural
Labor Relations Board (Board) hereby orders that Respondent Paul W
Bertuccio, its officers, agents, successors and assigns shall:

1. Cease and desist from

(a) Failing or refusing to neet and bargai n
collectively in good faith, as defined in Labor Gode section 1155. 2(a),
on request, wth the Lhited FarmVWrkers of Awrica, AHL-AQ O (URY, as
the certified excl usive collective bargai ning representative of its
agricultura enpl oyees, or inplenenting any changes inits agricul tural
enpl oyees' wages, hours, or other working conditions wthout giving
prior notice to the UFW and an opportunity to bargai n over such
changes.
(b) Failing or refusing to furnish tothe ULFW at its

request, infornation rel evant to coll ective bargai ni ng.
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(c) Bargaining directly wth agricul tural
enpl oyees.

(d) Inany like or related nanner interfering wth,
restraining, or coercing agricultural enpl oyees in the exercise of the
rights guaranteed themby Labor Gode section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargai n col | ectively
ingood faith wth the UPWas the certified excl usive col | ective bargai ni ng
representati ve of its agricultural enpl oyees regarding a coll ective
bar gai ni ng agreenent and/ or any proposed changes in its agricul tural
enpl oyees' working conditions and, if an understanding i s reached, enbody
such understanding in a signed agreenent .

(b) Won request of the UAW rescind the wage
increases granted in January 1982 and, thereafter, neet and bargain
collectively wth the UFW at its request, regardi ng such changes.

(c) nrequest, provide the LPNVwth infornation
regardi ng whi ch parcels of land under its control wll be farned and whi ch
wll be kept dornmant, and other data rel evant to col | ective bargai ni ng.

(d) Mke whole its present and forner agricul tural
enpl oyees, includi ng enpl oyees who went out on strike on or about July 10,
1981 but not including enpl oyees hired after July 10, 1981, as repl acenents
for those strikers, for all |osses of pay and other economc | osses

sustai ned by themas the result of
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Respondent' s refusal to bargain, such | osses to be conputed i n accor dance
wth Board precedents, plus interest conputed i n accordance wth our
Decision and Qder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55. The period
of said nakewhol e obligation shall extend fromApril 2, 1981 until July 24,

1982 and thereafter, until Respondent comnmences good faith bargaining wth
the UPAVwhich results in a contract or bona fide inpasse. The conputation
of the nakewhol e anard for an enpl oyee who went on strike on or about July
10, 1981 shall not include actual wages or benefits received for the period
fromJuly 10, 1981 or such later date as the enpl oyee went on strike to
either the date such enpl oyee unconditional |y returned or offered to return
to work or the date Respondent commences good faith bargai ning wth the UFW
resulting in contract or bona fide i npasse, whi chever date cones first.

Rat her the nakewhol e award for such an enpl oyee shal | include the

di fference between vhat such enpl oyee woul d have earned by working for
Respondent during sai d period and what the enpl oyee woul d have earned by
working during the sane period at rates of paynent whi ch Respondent woul d
have been payi ng had he been bargaining in good faith. (See Admral

Packi ng Gonpany (1981) 7 ALRB Nb. 43.)

(e) Preserve, and upon request, nake available to the
Board or its agents for examnation, photocopyi ng, and ot herw se copyi ng
all records relevant and necessary to a determnation of the anounts of
backpay, nakewhol e, and interest due to the affected enpl oyees under the
terns of this Qder.

(f) Son the Notice to Enpl oyees attached hereto

10 ALRB N\o. 16 7.



and, after its translation by a Board agent into all appropriate | anguages,
reproduce sufficient copies thereof in each | anguage for the purposes set
forth hereinafter.

(g) Post copies of the attached Notice in
conspi cuous places on its property for sixty (60) days, the period(s) and
pl ace(s) of posting to be determned by the Regional Drector, and exercise
due care to repl ace any Notice which has been altered, defaced, covered, or
r enoved.

(h) Provide a copy of the attached Notice to each enpl oyee
hired during the 12-nonth period fol lowng the date of issuance of this
Q der.

(i) Mil copies of the attached Notice in all appropriate
| anguages, wthin thirty (30) days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent between Apri |
2, 1981, and the date the Notice is nail ed.

(j) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tine and property at tine(s)
and place(s) to be determned by the Regional Drector. Followng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions enpl oyees
nay have concerning the Notice and/or their rights under the Act. The
Regional Orector shall determne a reasonabl e rate of conpensation to be
pai d by Respondent to all nonhourly wage enpl oyees to conpensate themfor
tine lost at this readi ng and

10 ALRB N\o. 16 8.



the questi on-and-answer peri od.

(k) Notify the Regional Orector inwiting, wthinthirty
(30) days after the date of issuance of this Qder, of the steps which have
been taken to conply wth it. Uon request of the Regional DOrector,
Respondent shal | notify himor her periodically thereafter in witing of
further actions taken to conply wth this Oder.

ITISARIHERCHEED that the certification of the UFW as the
excl usi ve col | ective bargaining representati ve of all of Respondent’s
agricultural enpl oyees, be extended for a period of one year fromthe date
followng the issuance of this Oder on whi ch Respondent conmences to
bargain in good faith wth the UFW
Dated: Mrch 30, 1984

AFRDH SONG ai rnan

JORE CARR LLQ  Mentoer

PATR KW HE\N NG Mentoer

10 ALRB N\o. 16



NOIM CGE TO AR ALTLRAL BVALOYESS

After investigating charges that were filed inthe Salinas Regional Gfice
by the Lhited FarmWrkers of Amwerica, AH-Q O (AW, the certified

bar gai ni ng agent of our enpl oyees, the General (ounsel of the Agricul tural
Labor Rel ations Board (Board) issued a conpl aint which all eged that we had
violated the law Ater a hearing at whi ch each side had a chance to
present evidence, the Board has found that we failed and refused to
bargain in good faith wth the URWin violation of the law The Board has
told us to post and nail this Notice. V¢ wll do what the Board has
ordered, and also tell you that the Agricultural Labor Relations Act is a
| aw whi ch gives you and all farmworkers in Gidlifornia these rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot el ection to decide whether you want a

uni on to represent you;

To bargain wth your enpl oyer about your wages and wor ki ng condi tions

through a uni on chosen by a majority of the enpl oyees and certified

by the Board;

5. To act together wth other workers to try to get a contract or to
heI or protect one another; and

6. leci de not to do any of the above thi ngs.

A wbhpe

Because it is true that you have these rights, we promse that:

VE WLL NO do anything in the future that forces you to do, or stops
you fromdoing, any of the things |listed above.

VEE WLL NOT refuse to provide the LFVwth the infornation it needs to
bargai n on your behal f over your working conditions.

VEE WLL NOI' nake any change in your wages or worki ng conditions w thout
first notifying the UAWand gi ving thema chance to bargai n on your behal f
about the proposed changes.

VE WLL NOI bypass the UFWand bargain directly wth our
enpl oyees.

VE WLL in the future bargain in good faith wth the (PWw th the
intent and purpose of reachi ng an agreenent.

VE WLL pay all of our agricultural enpl oyees who worked at any tine from
April 2, 1981 to the date we began to bargain in good faith wth the UFW
for a contract, for all |osses of pay they have sustained as the result of
our refusal to bar gai n.
[at ed: PALL W BERTUX O
By:
(Representati ve) (Title)

10 ARB No. 16 10.



If you have any quetions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 112 Boronda Road, Salinas, Gilifornia
93907. The tel ephone nunber is (408) 44-3-3161.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia

0O NO RFeEMDE (R MUTT LATE

10 ARB No. 16 11



CAE SIMARY

PALL W BERTUCJ Q dba 10 ARB No. 16
BERTUGd O FARVB CGase Nos. 81-(591-SAL

82- (& 29-SAL
AJ CEOS N

ALJ Joel Gonberg found that Respondent viol ated section 1153(e) and (a) of
the Act by (1) failing or refusing to bargain in good faith about the
wages, hours, and working conditions of any enpl oyees supﬁl ied by |abor
contractor Jesus Quintero; (2) bargaining directly wth the apricot
harvesters in July 1981 about an increase in wages; (3) unilaterally

i ncreasi ng wages 1 n January 1982 w t hout bargal ning wth the LAW and (4)
engagi ng 1 n surface bargaining wth the UPWby (&) engaging in dilatory
tactics when Respondent’s negotiator was unavail able to neet wth the LFW
negotiator, and del aying in providing infornation requested by the URAW (b)
farling to provide an effective negotiator wio was sufficiently inforned
about Respondent's operations or know edgeabl e of Respondent’' s position on
critical matters relating to the negotiations; and (c) nmaking predictably
unaccept abl e proposal s. The ALJ concluded that the totality of

Respondent’' s conduct was a continuation of the bad faith bargai ni ng found
by the Board in 8 AARB Nb. 101 and that Respondent was determined not to
reach an agreenent wth the L(FW The ALJ found that General Gounsel failed
to establish a prina facie case regarding an al |l eged threat nade by Tina
Bertuccio to cancel a negotiation session if the workers refused to call
of f the work stoppage/ protest.

The ALJ found no nerit in Respondent's af firmative defenses that
the UPWengaged in bad faith bargai ning by (1) wal king out of
negotiations on July 10, 1981 and again on April 8, 1982 _
(2) naki ng a package proposal on April 8, 1982 wthout intend ng
to agree to a contract onits terns; (3) since July 26, 1982
engaging in dilatory tactics, naki ng regressive and predictably
unaccept abl e proposal s and di srupting negotiations; and

(4) failing to provide infornati on concerning the costs of the
UFWs Robert F. Kennedy nedical pl an.

The ALJ recormended a nakewhol e renedy fromJanuary 22, 1979.

Because the strike which bea?an on July 10, 1981 was an unfair

| abor practice strike, he al so recoomended that the nakewhol e

relief for the period of the strike followthe Board s approach

in Admral Packing . (1981) 7 ALRB No. 43, whereby

r%& nonst ri ki ng workers enpl oyed prior to the strike woul d recei ve
evwhol e, (2) repl acenent workers woul d recei ve no nakewhol e

because they woul d not have worked but for the strike, and

(3) striking enpl oyees woul d recei ve the nakewhol e differential

they woul d have recei ved had they not gone out on strike.

12.



BOAD CEO S AN

The Board affirmed the ALJ's rulings, findings and concl usions wth

nodi fi cations. The Board found that al though the infornation requested
concerni ng the 1980 ornanental corn wages rate was not provided in the form
request ed, Respondent did in fact provide i nfornation fromwhich the Lhion
could easily calculate the rate. The Board reversed the ALJ's finding that
Respondent vi ol ated section 1153(e) and (a) by refusing to provide the
Lhion wth an account of rents owed by striking enpl oyees, finding that
there was no showng howthis infornati on was rel evant to the bargai ni ng
process. The Board did not adopt the ALJ's finding that Respondent's
negotiator was ineffective, noting that a know edgeabl e representati ve,
Tina Bertuccio, was present at the negotiations to supply I nfornation.

The Board found that the record supports a finding that Respondent di d not
bargain in good faith until July 24, 1982. FHomJuly 25, 1982 forward, the
Board found the record to be inconcl usi ve as to whet her Respondent
continued its bad faith bargai ning or conmenced bargai ning 1 n good faith.
The Board therefore | eft such determnation to further proceed ngs.

* * %

This Gase Surmary is furnished for infornation only and i s not an
official statenent of the case, or of the ALRB
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Mirrcos Ganacho
for the Charging Party

Lews P. Janowsky for
t he Respondent

STATEMENI OF THE CASE

Joel Gonberg, Administrative Law Judge: This case was
heard by ne on 13 days in July, August, and Septenter, 1982, in
Hollister and Salinas, Galifornia. The Gonpl ai nt, issued on My 11,
1982, was based on charges filed by the Lhited FarmVrkers of
Aerica, AH-A O (hereafter "UFW or "the Lhion"). The charges were
duly served on Respondent. The General (ounsel issued a Hrst
Anended Gonpl ai nt before



the hearing began. A Second Anended Gonpl ai nt, i ncorporating an
anendnent nade at the hearing pursuant to notion, was issued while
the hearing was in progress. The Second Anended Gonpl ai nt al | eges
violations of Sections 1153(a) and (e) of the Agricultural Labor
Relations Act (hereafter "the Act") by Paul W Bertuccio, doing
busi ness as Bertuccio Farns (hereafter "Respondent™ or "the
Gnpany”) .

Al parties were given a full opportunity to participate
inthe hearing. The UFWintervened, as a natter of right, pursuant
to Section 20266 of the Board's Regul ations. Al parties waived oral
argunent, but filed tinely post-hearing briefs pursuant to Section
20278 of the Regul ati ons.

Lpon the entire record, including ny observation of the
deneanor of the wtnesses, and after consideration of the briefs
filed by the parties, | nake the fol | ow ng:

HNJ NS G- FACT

. Jurisdiction.

Respondent admitted that it is an agricul tural enpl oyer
wthin the neani ng of 81140.4(c) of the Act, and that the Lhionis a
| abor organi zation wthin the neaning of 81140. 4(f) of the Act.
[I. The Alleged Whfair Labor Practi ces.

The Second Anended Gonpl ai nt al | eges that Respondent
refused to bargain collectively in good faith wth the UFW in

violation of 881153(a) and (e) of the Act, by engaging in surface
bargai ning, refusing to bargain at all
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concer ni ng harvest enpl oyees supplied to it by Jesus L. Quintero,
refusing to supply relevant information to the Lhion, or failing to
supply it inatinely nmanner, unilaterally increasi ng wages, and
bargai ning directly wth a group of apricot harvesters. The

Qonpl aint al so al | eges as an i ndependent viol ation of §1153(a) that
Respondent threatened to call off a schedul ed bargai ni ng sessi on
unl ess protesting enpl oyees returned to work.

The Respondent denies that it has violated the Act. Wth
respect to nany of the enpl oyees supplied by Qintero, it contends
that it engaged in a "technical" refusal to bargain, inorder to
naintain its legal position, expressed in a Petition for Lhit
Qarification which it wthdrewon July 9, 1982, that they were not
properly included in the certified bargaining unit. The Respondent
has al so asserted a nunier of affirnative defensesy al | egi ng t hat
the UFPWwas engaged in bad fai th bargai ni ng.

A The OQntext G The ol | ective Bargai ning Between
The Parti es.

The UFWwas certified as the excl usi ve bargai ni ng

representati ve of the Gonpany' s agricul tural

11 granted the LFWs notion to strike one of
Respondent’ s af firnati ve defenses, based on al | eged strike
msconduct on the part of the LUhion. Athough | ruled that the
proposed af firnative defense was not a legal |y sufficient defense,
under N-RA and Board precedent, to charges of bad faith at the
bargai ning table | specifically tol d Respondent's counsel that ny
ruling woul d not bar evi dence of Lhion strike msconduct offered for
the purpose of showng effects it nay have had on events at the
bargai ning table. Nb such evidence was of fered by the Conpany.
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enpl oyees on Novenber 17, 1978, after receiving the ngority of votes
cast at a representation election held on Gtober 17, 1977. Paul W
Bertucci o & Bertuccio Farns (1978), 4 ALRB No. 91. The parties began

negoti ating on January 22, 1979. Respondent's bargai ni ng conduct
fromthat date until Septenber 8, 1980, was the subject of an earlier
Board proceeding. In Paul W Bertuccio (1982), 8 ALRB No. 101
(hereafter "Bertuccio I") the Board hel d that Respondent conmitted

nany violations of its statutory duty to bargain in good faith wth
the Lhion and ordered it to nake whole all its agricultural enpl oyees
for all economc |osses they suffered as a result, until such tine as
the npany "conmences good-faith bargai ning wth the UANwhi ch | eads
to acontract or a bona fide inpasse. . ."

This case (hereafter "Bertuccio I1") involves the
bar gai ni ng conduct of the parties fromMrch, 1981, until August,
1982. During the Bertuccio Il period, the parties net nine tines
between April and July, 1981, when the WFWcal l ed a strike and wal ked
out of negotiations. In 1982, there were four negotiati ng sessi ons
bet ween January and April 8, when the URWagai n suspended
negotiations to pursue an economc boycott agai nst Respondent. The
parties had one fornal bargai ni ng session during the hearing.

Paul (havez and Geoffrey Gega, the princi pal
negotiators for the Lhion and the Conpany, respectively, were present

at every bargai ning session. Tina Bertuccio
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was al so present at each neeting, but her husband, Paul, who runs the
onpany as a sol e proprietorship, never attended. Ms. Bertuccio' s role
in the bargai ning was to provide Gega wth infornati on about QGonpany
operations, when needed to respond to Lhion requests, and to report to
her husband about what transpired at the sessions. Gesar Chavez, the
UPWPresident and Paul's father, attended three sessions each in 1981
and 1982, (Gega' s practice was to consult wth Paul Bertuccio before
and after neetings to discuss the Gonpany' s position on bargai ni ng
natters. Wiile the parties had agreed to a nunber of contract

proposal s by April 8, 1982, they renained apart on al nost all the
economc issues, as well as such najor itens as hiring, seniority, and
Lhion security. Qnhthe eve of the hearing, the Gnpany offered to
enter into an agreenent based on the Lhion's April 8 proposal. The UFW
rejected this offer, contendi ng that changed circunstances over the
intervening three nonths required it to seek greater economc benefits.

B The Qourse G Bargai ning Qver The Enpl oyees
Suppli ed By Quintero.

FomAugust, 1979, until July, 1982, the Qonpany

nai ntai ned that enpl oyees provided to it by Jesus L. Qiintero, Inc., to
harvest its crops were not included in the bargai ning unit and/ or

shoul d not be covered by the terns of a collective bargai ni ng
agreenent. The Quintero enpl oyees conpri se approxi natel y 50%of the
onpany' s work force during its peak enpl oynent period. The dispute
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between the Lhion and the Gonpany over the status of these enpl oyees
effectively prevented themfromreachi ng agreenent on a contract
during the Bertuccio Il period. It affected a wde range of critical
itens in the proposed agreenent, including hiring, seniority, wages,
recogni tion, and union security.

1. The Rel ationshi p Between The Gonpany And
Qi ntero.

Qui ntero has been suppl yi ng enpl oyees to the Gonpany
for nore than 20 years. M. Qintero s daughter, Hope Beltran, has
worked for the firmsince 1964, and has been in charge of its
operations since its incorporation in 1975. According to Beltran,
the pattern of the relationship between Quintero and the Gonpany has
not changed in any naterial respect since the representation
el ection.

Quintero crews al one harvest the onpany' s oni ons,
gourds, ornanental corn, garlic, and peas.gl Enpl oyees who worked in
the harvest of the first four crops voted in the representation
el ection wthout chall enge fromthe Respondent. Nbo obj ections
relating to the inclusion of the enpl oyees working in the harvest of
these crops in the certified bargaining unit were fil ed.

The onpany uses crews conposed of both its direct
enpl oyees and workers provided by Quintero in the harvest of |ettuce,
cabbage, anise, cardoni, and bell peppers.gl Quintero recei ved a

conmissi on of 10%of the

2/l shall refer to these as the "excl usive" crops,

3/l shall refer to these as the "mixed" crops.
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wages pai d to these enpl oyees. The enpl oyees provi ded by Quintero
were paid at the sane rate as the directly hired enpl oyees. The
rate was set by the Gonpany. They were supervi sed by Gonpany
forenen and were treated in the sane nanner as directly hired

enpl oyees for seniority purposes. Qintero s role in the mxed
crops was limted to providing | abor.

In the five excl usive crops, the conpensation for
the enpl oyees was set by Bertuccio in consultation wth Beltran
The Gonpany paid Quintero a 10%comm ssi on on the payroll in each of
these crops. Wiile Beltran testified that she was paid by the ton
in the onion harvest, M. Bertuccio stated that he paid a 10%
coomission. In Bertuccio |, Beltran testified that she received a
commssion for work perforned in the onion harvest, but was pai d by
the ton for hauling the onions to the packing shed. In the absence
of any docunentary evidence on this point, | conclude that Quintero
was conpensat ed by a 10%commssion, rather than by the ton, in the
onion harvest. Qiintero forenen supervise the crews in the garlic,
oni on and pea harvests, but not in the other two crops. The
enpl oyees in all five harvests accrue Gonpany seniority in the sane
nanner as the directly hired enpl oyees.

Quintero provides various hand tool s to enpl oyees
worki ng in the excl usive harvests, as well as baskets, sacks,

scales, and sorting tables. In addition to
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this mnor equipnent, Quintero uses its own forklifts inthe garlic

harvest, and haul s the corn, gourds, and onions to the Gonpany

packing shed inits own trucks. Qinterois paid by the ton for

haul i ng the onions, but the record is silent as to the formand

anmount of any conpensation for the hauling of the corn and gourds.
Quiintero' s services to the Gonpany begi n and

end wth the harvest.fu The onpany al one i s responsi bl e

for land preparation, planting, growng, cultivation, and packi ng and
narketing. The Conpany al one nakes al |l the naj or deci sions
concerning the timng of each function.g’/ The Gonpany alone is in a
position to nake a profit or suffer aloss. Qinterosroleis
limted to providing | abor for a fee, supervising sone of that |abor,
suppl yi ng standard equi pnent, and transporting certain crops fromthe
field to the Gonpany' s packi ng sheds.

2. The Bertuccio | Period.

The Admnistrative Lawdficer in Bertuccio | found

that the Conpany contended for the first tine, in 1979, that the
enpl oyees who worked in the harvest of onions, garlic, and peas were
not properly included in the bargai ning unit, because Quintero acted

as a custom

__ 4TQuntero does provi de enpl oyees to performhoei ng and
thinning work in certain crops. It is undisputed that Quintero acts
as a labor contractor in this context.

S'Bven Tn the onion harvest, where Quintero exercises the
nost control, the onpany deci des when Quintero shoul d haul the
onions to its packi ng shed.
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harvester wth respect to these crops. As aresult, Jasper Henpel,
the npany negotiator in Bertuccio |, refused to nake any contract
proposal s wth respect to these three harvest operations. In his
testinony in Bertuccio |, Henpel gave four reasons for believing that
Qiintero was a customharvester.g He clained that he was unaware
until August, 1980, that the onion and garlic workers had voted in
the election. This infornation rai sed a serious question in Henpel ' s
mnd about whether Quintero was a customharvester. Henpel was no

|l onger sure that his legal position was correct. The Admnistrative
Law Gficer concluded that: "Henpel 's belief that Qintero was a
customharvester was not reasonabl y based on either fact or | aw and
illustrates the casual ness and | ack of seriousness by whi ch these
negoti ations were conducted. Henpel's consistent refusal to nake
proposal s in onions, garlic or peas is further evidence of

Respondent' s surface bargaining. " Bertuccio |, Admnistrative Law

Gficer Decision, at p. 108. 7

6/"...1) he [Henpel] had been told this by his
predecessor, Andrade; 2) Quintero supplied knives and trucks in
gourds and al | the equipnent in onions and garlic including di ggi ng
equi pnent, baskets, knives and trucks to transport the product to the
packi ng shed; 3) Paul and Tina Bertuccio had told himthat trucks
were supplied by Quintero and that convinced himthat Quintero was a
customharvester because this fact fit squarely into an ALRB deci si on
he had read (but could not nane); and 4) Quintero was paid by the ton
for the onion harvest." Bertuccio |, Administrative Law Gfi cer
Cecision, at p. 104.

7/1t is amazing, yet oddly typical of Respondent's
erratic conduct wth respect tothis issue, that it did not except to
the Admnistrative Law Qficer's findings and concl usi ons concerni ng
the Quintero enpl oyees, although it filed 30 other exceptions on
Decenoer 1, 1981
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3. The Lhit Qarification Petition.

O Getober 27, 1980, after the hearing in
Bertuccio | had concluded, Henpel filed a Petition for Lhit
Qarification wth the Board, alleging that Qintero functioned as a

customharvester wth respect to the five excl usive crops, and that
the enpl oyees in the harvests of those crops shoul d be excl uded from
the certification. The Petition recites certain facts wth respect
to Qintero s responsibilities for each crop (not all of which are
accurate) and cites two Board deci sions, Kotchevar Bros. (1976), 2
ALRB No. 45, and Gournet Harvesting and Packi ng (1978), 4 ALRB Nb.

14, as supportive of its position. The Petition did not allege that
Quintero was paid by the ton in the onion harvest. It relies
entirely on Qiintero s provision of equi pnent and nanageri al
responsibility for its position. The Petition did not seek to have
the enpl oyees provi ded by Qi ntero who worked in the ani se, cardoni,
bel | pepper, cabbage, and | ettuce harvests excl uded fromthe
certification.

The Gonpany' s attorneys were not of a single mnd
concerning this issue. During the Bertuccio | hearing, the Gonpany' s
tria counsel, JimJohnson, stated Respondent’'s | egal position that:
"... Qintero and his neners or the enpl oyees supplied by Quintero,
are nenbers of the bargaining unit" (GC Exh. 18).§/ Further, Paul

Bert ucci o

8/1t 1s possible that Johnson was referring only to the
enpl oyees provided by Quintero to do hoei ng and t hi nni ng work.
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testified on nunerous occasions that Quntero acted as a | abor

contractor in the onion and garlic harvests (GC Exhs. 15-17). In
the present hearing, when M. Bertucci o was asked to expl ain what he
neant by his testinony in Bertuccio | that Qintero' s people in the
pea harvest were "our" people, he stated that they woul d be Gonpany

enpl oyees and not part of a labor contractor or a custom harvest er.gl

4. The 1981 Bargai ni ng Sessi ons.

Wen bargai ning resuned on April 2, 1981, it was the
Gonpany' s | egal opinion, according to Gega, that Quintero was the
agricultural enpl oyer of the harvest enpl oyees in the five exclusive
crops. As to the workers supplied by Qintero in the mixed crops,
the Gonpany proposed that they not be covered by a col | ective
bargai ning agreenent. However, it was Gega's legal opinion that the
onpany, and not Quintero, was their agricultural enpl oyer.
The issue of the status of the enpl oyees provi ded by
Quintero did not arise during the negotiations until My 12, when
Gega proposed wage rates for enpl oyees in the onion, garlic, pea, and
gourd harvests.l—O/ Gega told
O7Tn Paul W Bertuccio and Bertuccio Farns (1979), 5 ALRB
No. 5, the Board considered a nunber of unfair |abor practice
allegations invol ving Quintero enpl oyees and Beltran. The Gnpany
did not contest Quintero's status as a labor contractor inthis
proceeding, and it was held liable for an unfair [abor practice
coomtted by Beltran.
10/ Gega expl ai ned that he had been unabl e to propose a
rate for the corn harvest, because he had been having difficulty in

pb]Eai ning the nost recent rate fromQintero. See Section Cl.,
infra.
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the UFWthat the Gonpany intended to continue using Quintero
enpl oyees to harvest these crops, that it had no intention of using
its own enpl oyees in these harvests, but that it was proposi ng these
rates in case it changed its practice. Paul Chavez testified that
this expl anati on confused him because he coul d not understand why
the Gonpany woul d be proposi ng wage rates for these harvests if it
was contending that they were not in the bargaining unit. Gega told
Chavez that the Gonpany considered Quintero to be a customharvest er
as to these harvest operations and that the proposed rates woul d not
apply to his enpl oyees.gj
During the My 12 neeting, Gesar (havez asked Gega
what the enpl oyees in the garlic harvest were currently bei ng pai d.
Gega said the rate varied from$.60 to $1. 25 a basket, dependi ng on
field conditions. (havez replied that the rate was in fact $2.50 a
basket. Both Paul Bertuccio and Beltran testified that the garlic
enpl oyees were being paid at the $2.50 rate. Tina Bertucci o, who was
present at the Miy 12 neeting, testified that she believed at the
tine that the rate quoted by Gega was accurate. Testinony from
Beltran and others established that, as a result of a w despread

strike in the area during the 1980 garlic

11/ 'The reasonabl eness of Chavez's statenent that he was
confused by Gega' s expl anation was buttressed by Paul Bertuccio's
testinony. Bertuccio was asked if the wage rates for the onion,
garlic, and pea harvests were neant to apply to Quintero' s enpl oyees.
Bertuccio replied that: "I believe they woul d have to be intended
that way, being onions and garlic are in there. H's the one does
those. | presune that's why it was inthere.” RT. |V 153
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harvest, the prevailing rate was increased to $2. 50 a basket for
garlic which was wndrowed and $3.00 a basket for garlic whi ch was
not w ndrowed.

Oh My 1, the parties cane to agreenent on the uni on
security article, which was initialed on My 27, along wth a side
letter on the good standing clause. The applicability of the union
security provisions to the Qintero enpl oyees in the mxed crops was
not di scussed.

The status of the Qintero enpl oyees cane to the
forefront during the clinactic bargai ning sessions of July 9 and 10,
inthe context of the hiring article. UWtil this tine, the two areas
of na@ or controversy concerning hiring were the Lhion's insistence
that hiring be conducted through its hiring hall and the Gonpany' s
denand that it be permtted to continue to obtai n workers through
Quintero. During the June bargai ning sessions, there had been sone
discussion indicating flexibility in the Lhion's position on the
hiring hall. Hnally, onJuly 9, the UFRW abandoning its insistence
on use of its hiring hall, proposed that the Gonpany be permtted to
hire directly, wth certain procedural protections for the Lhion, but
that |abor contractors could only be used to the extent explicitly
provided for in the subcontracting article. The subcontracting
article had al ready been signed of f, and woul d not have permtted the
use of Quintero in the exclusive harvests. Hwever, it was
under stood by the Gonpany that the Lhion' s proposal woul d have
alloned it to continue to hire the enpl oyees
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previously provided by Qintero in those crops. Aside fromthe
limtation on the use of |abor contractors, the UFWproposal was, in
general, quite simlar to the Gnpany' s nost recent hiring proposal
of August 8, 1980.

M July 9 and 10, Gega rejected the UFWhiring
proposal on a nunber of grounds. Hrst, it placed too nany
restrictions on the Gonpany; in essence, according to Gega, it
provided for a Lhion hiring hall on Gonpany premses. As far as
enpl oyees obtai ned through | abor contractors and custom harvesters
were concerned, Gega told Chavez that the Gonpany woul d prefer that
they not be included in the bargaining unit, but that if the Uhion
woul d agree to the continued use of contractors, the Conpany woul d be
wWlling to discuss their inclusioninthe bargaining unit. But Gega
clearly stated that it was the Gonpany' s position that the enpl oyees
in the exclusive crops would not be inthe bargaining unit. G July
10, Gega proposed that the parties agree on a hiring principl e based
on the onpany' s past practice. He offered to draft | anguage based
onthis principle, once the Lhion agreed to it. Chavez rejected
Gega' s proposal, which woul d have renoved 50%of the bargai ni ng unit
fromcoverage of the proposed contract, because he believed that the
Qui ntero enpl oyees were in the unit and because of earlier cases of

discrimnationin hiring by the (bnpany.l—z

12/ See Paul W Bertuccio and Bertuccio Farns (1979), 5
ALRB No. 5 and Paul W Bertuccio (1982), 8 ALRB No. 39.
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During his testinony, Paul Bertuccio was asked to
read over the Lhion's July 9, 1981, hiring proposal. Hs answers
indicated that he had a cl ear understandi ng of the proposal's
provisions and their effect on his operations. For exanpl e, Bertuccio
testified that he knewthe proposal called for conpany hiring and no
use of labor contractors, but that enpl oyees previously hired through
| abor contractors would still be permtted to work for the Gonpany
pursuant to the proposed contract's seniority provisions. He also
indicated that he understood the provisions requiring notice to the
Lhion in advance of hiring. A first, Bertuccio testified that the
Lhi on proposal was acceptable to himat the tine and that he believed
Gega had conmuni cated hi s acceptance to the Lhion. Later, Bertuccio
retracted this testinony and stated that the prohibition on the use
of labor contractors was unacceptable to himin 1981. But, Bertuccio
stated that the renai nder of the hiring proposal was acceptable to
himin July, 1981

Gega proposed on July 10 that enpl oyees in the onion
and garlic harvests be paid a variabl e piece rate based on yiel d per
acre. Athough Gega testified that he drafted this wage proposal
after obtaining informati on fromPaul Bertuccio, he was unable to
explainin a satisfactory way howthe rates for various yields were
deterrrhned.l—g’/ Further, as to the garlic harvest, the top rate was

$1. 34 per basket, far belowthe $2.50 rate which garlic harvesters

13/ See Section C 2., infra
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vere then bei ng paid, and whi ch Paul Bertucci o knew they were bei ng
paid (Gega stated that he was interested in establishing rates in
garlic and onions in the event the Board rul ed that enpl oyees in
those crops shoul d have been included in the bargaining unit. He
testified that he believed that the Board woul d order the contract to
be reopened to include those enpl oyees if an agreenent had been
reached excl uding themfromits terns.

The Lhi on accused the Gonpany of bargaining in bad
faith and stated that its position wth respect to the Qintero
enpl oyees vas illegal. On July 11, the Lhion called a strike agai nst
the Respondent. The parties did not neet again until January, 1982.

5. The 1982 Bargai ni ng Sessi ons.

The status of the enpl oyees provi ded by
Quintero continued to divide the parties in 1982, despite the fact
that the onpany failed to except to the conclusion of the
Administrative LawQ@ficer in Bertuccio | that Qintero was not a
customharvester. There was sone progress on the other outstandi ng
I ssues in February and March. The parties continued to negoti ate wage
rates for the enpl oyees in the five exclusive crops. O April 8, the
Lhi on nade concessi ons on nost of the renai ning na or issues. It
even proposed excl udi ng the harvest enpl oyees in ornanental corn,
gourds, and peas fromthe bargaining unit. There was di scussion
during the Aoril 8 neeting which led Gega to believe that Gesar
Chavez was wlling to permt the Gonpany to
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continue to use | abor contractors under certain circunstances. After
a Lhion caucus, Paul Chavez expl ai ned that the UFWwas not proposi ng
continued use of labor contractors for those crop operati ons which
renai ned in the bargaining unit.

The Gonpany presented a proposal on April 8, which
explicitly injected the Qintero issue into the union security and
seniority articles. It submtted a union security suppl enental
agreenent whi ch woul d have excl uded al | enpl oyees hired through | abor
contractors and/ or customharvesters fromany obligations inposed on
all other enpl oyees by the union security provisions. It also
proposed that enpl oyees hired through | abor contractors and/ or custom
harvesters not accrue any seniority wth the Gnpany, even though it
was contrary to Gonpany practice, which treated Quintero workers in
the sane nanner as directly hired enpl oyees. The Lhi on wal ked out of
the April 8 neeting. Gesar Chavez told the Gonpany that the Lhi on
woul d organi ze a boycott of its products and force the Gonpany into
naki ng greater concessi ons.

h July 9, after the prehearing conference in this
natter, and after the Board had ordered that the hearing consider
the Gnpany' s Petition for Lhit Qarification, the Respondent
wthdrewthe Petition, claimng that the Board s decision in Tony
Lomanto (1982), 8 ARB No. 44, had for the first tine established
that Quintero did not act as a customharvester in relationto the

five excl usi ve crops.
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ANALYS S AND GONOLLE ONS
Section 1153 (e) of the Act nakes it an unfair |abor

practice for an agricultural enpl oyer "to refuse to bargai n
collectively in good faith" wth a | abor organi zati on certified by
the Board as the excl usi ve bargai ning agent of its agricultural
enpl oyees. The content of the duty to bargain is set out in Section
1155. 2(a) as:

. . . the perfornance of the mutual obligation of

the agricul tural enployer and the representative

of the agricultural enpl oyees to neet at _

reasonabl e tines and to confer in good faith wth

respect to wages, hours, and other terns and

condi tions of enpl oynent, or the negotiation of an
agreenent, . . . but such obligation does not

Ferate the Tk ng of & cocession T

Both provisions are virtually identical to their NLRA
counterparts and have been the subject of an enornous body of N.RB
and court case | awover the past 40 years. The | aw recogni zes two
nai n categories of bargaining violations: (1) so-called "per se"
violations, which involve a failure or refusal to bargain in fact,
regardl ess of notivation, and to which there are very limted | egal
defenses; and (2) bad faith bargai ning, which invol ves a
determnation by the trier of fact, after consideration of the entire
record, that the conduct of the party, both at the bargai ning table
and anay fromit, is, taken as a whol e, inconsistent wthits
statutory duty to bargain with an open mnd and "wth a bona fide
intent to reach an agreenent if agreenent is possible.” Alas Mlls
(1937), 3 NLRB 10, 21, 1 LRRVI60.
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The General unsel contends that, wth respect to the
enpl oyees provided by Quintero, the Respondent has coomtted per se
violations by: 1) refusing to bargain, wthout any factual or |egal
basi s, over the work perforned by the Quintero enpl oyees; and 2)
failing to provide infornati on concerning its variabl e wage proposal s
for the garlic and onion harvests. The General (ounsel further
alleges that the two violations noted above, taken together wth
naki ng contradi ctory and predi ctabl y unaccept abl e proposal s rel ati ng
to the Quintero enpl oyees on wages, hiring, and union security, is
evi dence that the Respondent was engaged in surface bargai ning. The
Board has al ready concluded, in Bertuccio |, that the Gonpany
bargai ned in bad faith concerning the Quintero enpl oyees. M task is
to determne if the Gonpany has abandoned its prior unl awful conduct
or if it has continued on substantially the sane course. MFarland
Rose Production (1980), 6 ARB No. 18, at pp. 24-25.

The Respondent’ s bargai ni ng posture concerning t he
enpl oyees provi ded by Quintero denonstrates conclusively that it was
engaged in bad faith bargaining, utterly inconsistent wthits
statutory duty to attenpt to reach an agreenent wth the Lhion. For
nearly three years, the Gonpany steadfastly adhered to its conpl etel y
unf ounded and unt enabl e position that the enpl oyees in the five
excl usi ve crops should not be included in the bargaining unit. It

al so continued to propose, over the Lhion's objections, that
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the enpl oyees in the mxed crops be excluded fromthe terns of the
proposed col | ective bargai ning agreenent, although it al ways conceded
that they were properly wthin the bargaining unit. It is an
el enentary principle of labor [awthat:
[1]t isaviolation of Section 8(a)(5)g/ for one
party over the opposition of the other to insist
that enpl oyees included by the Board in the unit
be excluded [citation omtted] or that bargai ni ng
be restricted to | ess than all neniers of the
established unit. [Qtation omtted.] Beyerl
Chevrolet, Inc. (1975), 221 NLRB 710.
Nor is an enpl oyer's good faith a defense. NL RB v. Bardahl Ql

onpany (8th Gr. 1968), 399 F.2d 365. [Ewl oyer's good faith belief

that sal esnen were not its statutory enpl oyees hel d not a defense to
an unfair |abor practice charge under Section 8(a)(5).]

Respondent now characterizes its conduct wth respect to
the enpl oyees in the excl usive crops as a "technical refusal to
bargai n," (Epl oyer's Post-Hearing Brief, at p. 74) in an attenpt to
shield itself fromthe Board s nake-whol e renedy. It al so argues
that Gega was always wlling to bargai n over the coverage of the
enpl oyees in the mxed crops. In fact, Gega conditioned bargai ni ng
concerni ng these enpl oyees on the Lhion's agreenent that the Gonpany
coul d continue to hire through labor contractors. As Beyerl

Chevrol et, supra, clearly establishes, it is a per se unfair |abor

practice for an enpl oyer to condition

14/ Sectlon 8(a)(5) of the NRAis that Act's
counterpart to Section 1153 (e) of our Act.
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bar gai ni ng over enpl oyees in the bargai ning unit on concessi ons from
the Lhion. Such conduct by itself indicates Respondent's intent to
set up roadbl ocks to agreenent.

A brief chronol ogi cal reviewof the Gonpany's changi ng
stance concerning the Quintero enpl oyees wll bring into sharp focus
its cynical nanipulation of this issue for the purpose of thwarting
agreenent wth the Lthion. It wll also denonstrate that Respondent' s
contention that it nerely engaged in a "technical " refusal to bargain
iswthout nerit. Hnally, athough | conclude that the Respondent's
refusal to bargain wth the UFWwth respect to the Quiintero
enpl oyees is a per se violation of the Act, the analysis wll al so
showthat at no tine did the Gonpany have a reasonabl e, good faith
belief that the Quintero enpl oyees were not its agricul tural
enpl oyees.

The representation el ection at the Gonpany was held in
Qctober, 1977. Athough Respondent was represented by the sane | aw
firmwhi ch has represented it throughout all the Board proceedi ngs
and contract negotiations, none of the nany Quintero enpl oyees who
voted was chal l enged. The Gonpany filed four objections to the
certification of the election, charging Lhion and Board agent
msconduct, but it did not object to the description of the
bargaining unit or the inclusionin it of the Qintero enpl oyees.

Bel tran, who believed that she was acting as a | abor contractor, and
not as a customharvester, as to all crops except the onions, tes-

tified at the hearing held to investigate the Gonpany' s
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obj ecti ons.

Wien the Bertucci o | bargai ni ng began, there was no
contenti on nade by the Gnpany that the Quintero enpl oyees were
inproperly included in the certification. n August 15, 1979, the
parties routinely reached agreenent on the recognition article, in
whi ch the Gonpany recogni zed the Lhion as the excl usi ve
representative of all its agricultural enployees in the certified
unit. There is no doubt that all the enpl oyees supplied by Qintero
were included wthin the terns of the certification and the
recognition article.

Paul Bertuccio testified candidly in Bertuccio | that he
was unw I ling to change his hiring procedures in order to reach a
contract wth the Uhion:

If we had to change our hiring procedure, and not

use a contractor, | woul d never grow oni ons,

because it's al ways been done by the contractor.

| woul d never growgarlic, because it has al ways

been done by a contractor. | woul d never grow

any of the coomodities that is done by contract.

| wouldn't growthem | couldn't stay in

business. [GC Exh. 15.]

Bertuccio repeatedl y testified in Bertuccio | that Qintero was a
| abor contractor.l—S/ A the sane tine, his negotiator, Jasper

Henpel , was testifying that he believed Qintero

15/ As Respondent’ s counsel repeatedl y enphasi zed at the
hearing, the terns "l abor contractor” and "custombharvester" were not
orignally legal terns of art. They have been used in the
agricultural 1ndustry for nany years. Bertucci o has been aware of
this industry usage since wel fore his invol venent wth the Board

an. Yet, he consistently and repeatedly referred to Qintero as a
I r contractor.
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acted as a customharvester wth respect to the garlic, onions, and
peas. But Henpel admtted that when he learned that the Quintero
enpl oyees had voted in the el ection, he had serious doubts about the
validity of his opinion.

Henpel testified that when he first rai sed the custom
harvester issue in negotiations in August, 1979, he based his opini on
on a Board decision that he could not renenier. Despite the fact
that the issue was raised in August, 1979, and that Henpel expressed
serious reservations about his position at the hearing, the Lhit
Qarification Petition was not filed until Cctober, 1980, after the
heari ng concl uded.

Qovi ousl y, the onpany' s attorneys were trying to find a
legal cloak to justify their client's adanant refusal to bargai n over
the working conditions of approxinately half the workers in the
bargaining unit. But the legal fig |eaf which they fashioned is
i nadequat e to hide the naked refusal to bargain. Incredibly, the
onpany nai ntained inits unit clarification petitionthat, at the
tine of the representation election, it "was unanare that the ALRA
nade a | egal distinction between farmlabor contractors and custom
harvesters.” This |ack of awareness was the Gonpany' s prinary reason
for seeking a clarification of the unit. Aside fromthe fact that
the Gonpany nust be presuned to knowthe law and that the Board had

issued its decision in Kotchevar Brothers, supra, in Mrch, 1976,

nore than 18 nont hs before

- 23 -



the election, | sinply cannot believe that the lawfirmof Dressier,
Soll & Jacobs, which represented nany enpl oyers in Board

proceedi ngs, was unaware of the Kotchevar case and the custom

har vest er-1 abor contractor distinction.

During the Bertuccio Il period, the Respondent asserted
its position about the Qintero enpl oyees at critical tines, wth
sone variations in fornul ation, to styme agreenent wth the Lhion.

A other tines, the parties had extensive discussions concerning the
onpany' s proposed rates for the onion and garlic harvests. A though
Gega told the Lhion that the proposed rates would only apply to
directly hired enpl oyees, and there were no plans to hire any, the
nere fact that the Gnpany was goi ng through the noti ons of

negoti ating about these harvests led the Lhion to believe
(incorrectly) that the Gonpany might not be adhering rigidly toits
posi ti on.

It was not until the | ast bargaining session before the
Bertuccio Il hearing that the Gonpany for the first tine proposed
that the union security and seniority provisions not apply to any of
the Qiintero enpl oyees. These proposal s were predi ctably
unaccept abl e to the Lhion, because they woul d have treated two sets
of bargaining unit workers differently in key areas of the collective
bargai ning agreenent. Nb sel f-respecting uni on coul d agree that sone
of its nenbers not be eligible to accrue seniority, particul arly when
they were currently earning seniority credit. Nor could the Uhion

sign a contract whi ch woul d
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have requi red sone enpl oyees to join the Lhion while others in the
sane crew woul d be exenpt fromthis obligation.

Fnally, onthe eve of the hearing in Bertuccio Il, the

(onpany sei zed upon sone | anguage in the Board's Qder renanding its
Lhit Qarification Petition for hearing together wth this unfair

| abor practice case, which indicates that the Board s prior approach
to deci ding cases rai sing customharvester issues had been uncl ear,
as a conveni ent excuse to abandon its untenabl e position, while
claimng it had previously asserted it in good faith. The Board
noted that it had clarified the lawin Tony Lonanto (1982), 8 ALRB
Nb. 44, which issued after the Admnistrative Law Qficer's Decision

in Bertucciol. "The Board therefore believes that the instant

petition should be reviewed in light of our decision in Tony Lonant o

and wthout reference to any prior proceedings.”" The Respondent
clained that Tony Lomanto for the first tine nade it clear that
Quintero was not the agricultural enpl oyer of any of the enpl oyees it
supplied to the Gonpany. It therefore wthdrewits petition.

The Respondent suggests that it was conpel led to refuse
to bargain about the Quintero enployees in order to preserve its
position pending Board resolution of the wunit clarification

petition.l—Gl This argunent is speci ous.

16/ Actual Ty, Respondent had abandoned its position on this
i ssue on Decenter 1, 1981, when it did not except to the Bertuccio |
Admnistrative Lawdficer's findings and concl usions wth respect to
the Quintero enpl oyees.
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Lhtil the Board rul ed otherw se, the Quintero enpl oyees renained in
the unit. The Gonpany's duty to bargai n was not suspended by the
filing of the petition. If the Gonpany had wanted to ensure that
bargai ning wth respect to the Quintero enpl oyees not be construed as
awaiver of its legal position, it could sinply have proposed

| anguage in the contract providing that the enpl oyees woul d not be
covered by its terns in the event the Board determned they were not

17/

properly included inthe unit. I nstead, the Gonpany chose a course

whi ch woul d have required the Lhion to abandon nearly hal f the
bargaining unit. The fact that, in order to try to reach agreenent,
the Lhion proposed, in April, 1982, the exclusion of the enpl oyees in
the gourd, pea, and corn harvests does not suggest that the Gonpany' s
position had legal nerit. It sinply indicates that the Lhion was
trying to get a contract for nost of the enpl oyees it represented.
Ater nore than three years of fruitless bargaining, it was wlling
to sacrifice coverage

_ 1//G. Joe Mggio, Inc. (1979), 5 ALRB No. 26, where the
Ioartles negoti ated a col | ective bargai ning agreenent along wth a
etter of understanding calling for the Board to clarify the unit.
In Mgoio, contrary to Respondent's statenent in its exceptions to
the Regional Drector's dismssal of its unit clarification petition,
questions regarding the unit were not present at the tine of the
certification, because Miggio did not hire another firmto top its
carrots until after the representation el ection. But, Mggiois
precedent for the proposition that a contract can be negotiated while
quest i IongCI concerning the conposition of the bargaining unit renain
unr esol ved.
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for sone of the unit enpl oyees.1—8/

| conclude that the Gonpany' s refusal to bargai n about the
Qui ntero enpl oyees in the excl usive and mxed crops constitutes a per se
violation of Section 1153(a) and (e) of the Act. | further concl ude
that the totality of its bargai ning conduct wth respect to these
enpl oyees was desi gned to thwart reaching agreenent wth the Uhion,
while continuing to offer a fal se hope that agreenent was possi bl e.
Thi s conduct constitutes surface bargaining and is itself sufficient to
establish a violation of §81153(a) and (e) of the Act.

Assuming arguendo that the Gonpany' s litigati on and
bargai ning posture, if it were based on a reasonabl e, good faith
bel i ef that the enpl oyees in the excl usi ve crops were inproperly
included in the bargaining unit, would constitute a defense to
either the underlying charge of bad faith bargaining or to the
I nposi tion of the nake-whol e rerredyy | wll reviewthe status of

the lawrelating to the customharvester issue.

18/ The Lhion's legal authority to negotiate a contract for
|ess than al |l the enpl oyees in the bargaining unit is questionabl e.
S gning such a contract mght well have | eft the Lhion |liable to charges
of bad faith bargaining or failure to fairly represent the workers in
t he excl uded crops.

19/InJ. R Norton . v. Agricultural Labor Relations Board
(1979), 26 Gal.3d 1, the Galifornia Suprene Gourt held that, in order to
saf equard the exercise of enpl oyee free choice in selection of a
bar gai ni ng representative, nake-whol e relief nay not be awarded in cases
where an enpl oyer nai ntai ned a reasonabl e, good faith belief that the
uni on woul d not have won the el ection had it been properly conduct ed.
Here, the Gonpany has repeated y stated that it does not chal | enge the
Board' s certiftication -- [continued]
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The Act's definition of "agricultural enpl oyer”
specifical ly excludes fromits terns "any person functioning in the
capacity of a labor contractor,"” because the Legi sl ature deternmned
that "the bargai ning process under the Act shoul d occur between
uni ons and growers rather than between uni ons and | abor
contractors..." Msta Verde Farns v. Agricultural Labor Rel ations
Bd. (1981), 29 G4l .3d 307, at p. 323. However, the Board has

consistently held that a person's legal status as a | abor contractor
wll not autonatically serve to bar himfrombei ng deened an
agricultural enployer when he is in fact acting as sonet hi ng nore
than a nere labor contractor. |In Kotchevar Brothers, supra, the
Board concl uded that a | abor contractor who supplied special i zed

grape pi cking equi pnent to a wne grower, along wth |abor, and who
transported the grapes to the wnery, was acting as a custom
harvester inrelation to the grower, and shoul d be consi dered the
enpl oyer of the grape harvesters. The Board al so noted that the
customharvester was conpensated by the ton, that his charges were

not related to labor costs, and that he provi ded a conpl ete servi ce.

o 19/[conti nued fromPage 27]--of the Lhion as excl usive
bar gai ning representative. This case does not call into question the
free exercise of enpl oyees in choosing their bargai ni ng
representative. As the court noted in Norton: "It is clear that
nake-whol e relief is appropriate wien an enpl oyer refuses to bargai n
for the purpose of delaying the collective bargai ning process.” 26
Gl.3d 1 a p 31
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In Napa Valley Mneyards . (1977), 3 ARB No. 22, the

Board expl ai ned that in cases where a | abor contractor is acting as a
customharvester it woul d consider the "whol e activity" of both
possi bl e enpl oyers in order to determne which coul d provi de the nore
stable basis for a coll ective bargai ning rel ationship.

Thus, it was clear, by the tine of the representation
election, that the Board was wlling, in appropriate cases, to hol d
that persons holding licenses as farmlabor contractors could al so be
the statutory enpl oyer of the workers they provided to | andowners.
It was equally clear that Qiintero was acting, inrelation to the
(onpany, as a typical labor contractor, providing |abor for afee.Z—O/
The Gonpany was in conpl ete control of each of the harvests and

was responsi bl e for all crop operations before and after the

harvest.gj Quintero sinply provided standard equi pnent and

supervision to its crews, services routinely provided by

| abor contractors.2—2/ Even if one assuned that Quintero' s

20/ The fact that the Petition for Lhit Qarification did
not allege that Quintero was conpensated by the ton for its work in
the onion harvest supports ny finding that conpensati on was actual |y
pai d on a comm ssi on basi s.

21/1n Napa Val l ey, supra; Gournet Harvesting and Packi ng,
supra; and Jack Stowells (1977), 3 ALRB No. 93, the Board had
consistently | ooked to the entity which control | ed the harvest as the
statutory enpl oyer.

22/ See Labor (ode Section 1682(b) [definition of "farm
| abor contractor” includes such services], and Sutti Farns (1982),
8 ALRB N\o. 63.
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servi ces went beyond those usual |y provi ded by | abor contractors, it
is clear that the enpl oyees had strong, pernanent ties to the
Gonpany, which set their wage rates and granted themseniority
rights. The Gnpany, rather than Quintero, woul d have provided the
requisite stability for collective bargai ni ng.

The Board' s decision in Tony Lonanto i s applicabl e only

insituations in which there has been a prelimnary deternmnation
that the labor contractor is acting as a customharvester. Sutti
Farns (1982), 8 ARB No. 63. In such cases, Lonanto provides
guidance in the formof alist of criteriato be considered in
assessi ng the "whol e activity" of the grower and the custom
harvester, for the purpose of deternining which woul d provi de nore

stability as a col | ective bargaining partner to the Lhion. Lonanto

isentirely irrelevant to the fact situation of this case, which
establishes that Quintero was acting as a typical |abor contractor,
and not as a customharvester. Wiile the custom harvester-|abor
contractor distinction has presented the Board wth a nunber of
difficult cases, thisis not one of them A no tine during the
npany' s rel ationship wth the Lhion was there | egal support for the
proposition that Qintero was acting as a customharvester. \Matever
refinenents nay have occurred i n Board deci sions over the years, they
have been wthout any inpact on this case. The outlines of the
Board' s doctri ne have been clear since Napa Vall ey M neyards, supra,
whi ch was deci ded wel | before the
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representation el ection. | conclude that the Gonpany, inits
bar gai ni ng conduct wth respect to the Quintero enpl oyees never had a
reasonabl e, good faith belief that it was not their statutory
enpl oyer. This conclusion is further evidence of Respondent's bad
faith in these negotiations.
C The Lhion's Requests For | nfornation.

The General ounsel contends that the Respondent vi ol at ed

881153(a) and (e) of the Act wth respect to the fol l owng four
infornation requests nade by the Lhi on:
1. The April 23, 1981, Request For The 1980 Vdge Rates
G The nion Loaders And The Harvesting Enpl oyees In
Cabbage, Gourds, Apricots And Qnanental Corn.

A the April 23 neeting, Gega told Chavez that he

bel i eved the 1980 rates for onion | caders and the gourd harvesters
vere the sane as they had been in 1979. Gega al so tol d (havez t hat
the Lhion had al ready been provided wth the cabbage rate i n 1980.
Gega told Chavez that he woul d check the onion | oader and gourd rates
and let himknowif they were identical to the 1979 rates. Chavez
testified that Gega promsed to get back to hhmwth the rates even
If they were the sane as the 1979 rates. | credit Gega on this
natter. Hs testinony concerning i nfornation requests was general ly
nore accurate than Chavez's. (Chavez al so testified that he asked for
the 1980 harvest rate for peas and that Gega told hi mhe believed the
rate was the sane as it had been in 1979. The Conpl ai nt does not

allege that the Respondent failed to provide i nfornati on concerni ng
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the pearate. | find that this issue has not been fully
litigated.

Gega did not provide the Lhion wth infornati on on
the 1980 rates in corn and apricots until July, 1981. Even then,
the infornati on was supplied al nost by accident, in the context of
the Gnpany' s proposal to grant interi mwage increases in those
crops. (ega told Chavez that the proposed interimrates were 7%
above the 1980 rates. Fomthat infornation, the Lhion coul d have
derived the 1980 figures. Respondent's attenpt to justify the del ay
inproviding this obviously relevant infornation is wthout nerit.
The Gnpany and Quintero had a | ongstandi ng rel ationship. Assunming
that Tina Bertucci o could not have determined the rates fromher
payrol | records, a tel ephone call to Beltran woul d have qui ckly
resulted in receiving the informati on. Respondent's vague ref erence
todifficutiesin getting the information fromQinterois
unsubstantiated in the record. | conclude that Respondent failed to
provide this infornation to the Lhion in a tinely nanner, in
violation of 881153(a) and (e) of the Act.

2. The July 10, 1981, Request For The Fol | ow n

Information Goncerning Qhions And Garlic; Yield Per

Acres And The Nunber of Hours And Enpl oyees Required
For Their Harvest.

On April 8, 1982, Chavez repeated the request and
additional | y asked that the infornati on be provided by bl ock. The
Gonpany did not provide any of the requested infornation until June
14, 1982. It noted that records are not kept on an individual field
or block basis.
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The requested infornation was clearly rel evant and
necessary for the Lhion to eval uate the nonetary inplications of the
onpany' s variabl e rate wage proposals for onions and garlic. These
proposal s were based on yield per acre. The underlying data nust
have been availabl e to the Gonpany at the tine the proposal s were
drafted. Gega' s explanation that he sinply forgot about the
infornation requests is not credible and is, in any event, not a
defense to the charge. | base this determnation on Gega' s testi nony
concerning the fornul ation of the variable rate wage proposal s and
what the data actual | y di scl ose.

As Gega expl ained the variabl e rate proposal s,
they were desi gned so that enpl oyees woul d general |y earn piece rates

inthe mddl e of the proposed range.2—3/ For

23/Here 1s the text of the Gonpany' s proposal s:

QN ON HARVEST
Yield Per Acre Rate Per Basket (in
(in Tons) Dol | ars)
25 or nore .32
20 to 24.99 .34
15 to 19.99 .36
10 to 14.99 .39
5t09.99 .41
0to 4.99 .43

GARLI C HARVEST _
Yield Per Acre Rate Per Basket (in
(i.n Pounds) Dol | ars)
10, 000 or nore .64
8,000 to 9,999 .75
6,000 to 7,999 .85
4,000 to 5,999 1.00
2,000 to 3,999 1.20
1,999 or |ess 1.34



onions, for exanple, Gega clained that nost of the work woul d be
perforned in fields wth yiel ds between 10 and 20 tons per acre.

Gega' s information response establ i shes that the average yiel d per
acre in 1980 was in fact 30 tons per acre. If the Lhion had been
provided this information in a tinely nanner, it could have instantly
seen that the Gonpany' s proposal was either in error or designed to
pay the enpl oyees only at the | onest variabl e wage rate, because as
the yield increases, according to the proposal, the piece rate
declines. Because the actual yield per acre was in the hi ghest
category, the piece rate would be in the lowest. The sane anal ysi s
applies tothe garlic rates. The actual average yield per acre was
in the highest category (10,000 pounds). Again, contrary to Gega' s
testinony, nost of the enpl oyees' earnings woul d have been in the

| onest category. Hther the proposal s were deliberately franed so as
to deceive the Lhion into agreeing to | ower piece rates, or, as seens
nore |ikely, the proposals were based on no data at all, and were
sinply put on the table as part of the Gonpany' s tactic of diverting
attention fromits refusal to bargain over the garlic and oni on
crops. Wiichever is the real explanation, the Respondent's conduct
concerning the variable rate proposals, and the Lhion's infornation
request relating to them is inconsistent wthits obligation to
bargain in good faith and i s evidence of surface bargaining. |
conclude that the failure to provide this information in a tinely

matter is a violation of 881153
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(a) and (e) of the Act.

3. The January-29, 1982, Request For An Accounting G
Rents Gwng By Sriking Enpl oyees For Housi ng
Provi ded By The Conpany.

The npany concedes that it refused to supply this

information to the Lhion. It argues that the housing was not a
condition of enploynent and therefore not a nandatory subject of
bargaining. It also noted that the infornation had al ready been
supplied to the individual tenant-enployees. These contentions are
wthout nerit. The Gonpany and the Uhion had been negotiating for
years about housing. The record establishes that the housi ng was
rented to enpl oyees by the onpany at bel ow narket rates, as a
condition of enploynent. The fact that the infornati on had been nade
avai | abl e to the enpl oyee-tenants did not relieve the Gonpany of its
obligation to respond to the Lhion's request. The Lhion was entitled
to get the infornmation directly fromthe Gonpany, rather than attenpt
to locate each tenant-enpl oyee, in order that it coul d represent the
nenters of the bargaining unit over a termand condition of their
enpl oynent. | conclude that the Gonpany' s refusal to provide this
infornation viol ated 881153 (a) and (e) of the Act.

4. The Janu% I29, 1982, Request For A List G Wiich

Acr eage d Be Hanted And Wi ch Voul d Rermai n
Dornant 1 n 1982.

Paul (havez nade this request in the context of
several letters fromGega indicating substantial cutbacks by the
Gonpany inits planting of crops for 1982.
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Qrtober 27, 1981, Gega had notified Chavez that the Gonpany had not
pl anted 550 acres of the mxed crops. He also noted that the
Gonpany' s | ease on a 150-acre ranch, later identified as the Hxgan
Ranch, had not been renewed, and would result in a decrease in the
planting of five crops. h January 14, 1982, Gega i nforned Chavez
that 100 acres each of onions and bel |l peppers woul d not be pl ant ed,
but added, inexplicably, that this action woul d not cause any

di spl acenent of bargaining unit work. These actions by the Conpany
suppl y the rel evance for the Lhion's request. They had a cl ear
inpact on bargaining unit work. The Lhion was entitled to knowin
greater detail the scope and extent of that inpact. | conclude that
inrefusing to supply this infornation the Gonpany viol at ed 881153(a)
and (e) of the Act.

D  The Respondent Negotiated About Vdges Orectly Wth The Apricot
Harvest ers.

h July 8, 1981, the crew whi ch picked apricots by piece
rate stopped work and its nenfbers began to yell to their forenan,
Robert Qorrea, that they wanted a rai se of $.05 a bucket, from$. 35
to $.40. Salvador Santoyo, a nenber of the crew testified that
Qrrea went to his truck and call ed the Gonpany of fi ce by radio.
Santoyo heard Qorrea explain that the workers wanted an extra ni ckel
per bucket. Qorreatoldthe crewthat M. Bertuccio had told him
that he woul d discuss the natter wth his wfe and call back on the
radio. Several mnutes |ater Qorrea received a call and told the
workers that they woul d be receiving the extra nickel in their next

paychecks. The crewreturned to work.
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Wien called as a wtness by the General unsel, Tina
Bertucci o had sone difficulty renenberi ng whi ch events occurred on
July 8, rather than July 9, when a general wal kout occurred. But,
she did clearly renentber that Qorrea called her on the radio to
informher that the apricot crew had stopped worki ng because the
enpl oyees vanted a $.05 raise. However, she denied granting the
request. She stated that she told Gorrea that the Gonpany was not in
a positionto grant araise wthout first talking to the Lhion and
her |awers. Later, when testifying for the Respondent, Tina
Bertuccio denied talking to Qorrea about this incident over the
radio. Instead, she testified that Gxrrea cane to the office to tal k
to her about the workers' denand for a $.05 raise. But, according to
Bertuccio, Qorrea did not nention that the enpl oyees had st opped
working. She testified that she never |earned of any work stoppage
by the apricot pickers. She then told Qorrea that, because of the
Lhi on negoti ations, the Gonpany could not grant a raise. Paul
Bertuccio testified that Qxrrea cane to the office and told himthe
workers wanted nore noney. Bertuccio referred Gorrea to his wfe and
nentioned that a rai se probably could not be granted wthout checking
wth the attorneys and the Lhion about its legality. Bertuccio
testified that Grrea did not nention the size of the increase the
workers wanted or the fact that they had stopped pi cki ng.

Qrrea s testinony paral l el ed the version of events

Tina Bertuccio testified to in the Respondent' s
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case-in-chief. He characterized the stoppage as a little probl em

It was not a natter of concern to himand it did not enter his mnd
to nention to either Paul or Tina Bertuccio that the nen had st opped
working. He sinply told Paul that the nen wanted $.05 nore. Paul
told himto check wth Tina. Tina denied the request. Then Gorrea
returned to the field, told the nen that they woul d not be getting a
raise, and the nen returned to work.

Wien Sant oyo recei ved his paycheck the fol | ow ng week, he
spoke to Tina Bertucci o about the absence of the $.05 raise.
According to Santoyo, Ms. Bertuccio told her that it was his boss
Chavez' s fault. (Paul Chavez had refused to agree to the Conpany' s
July 9, 1981, proposal for an interimincrease of $. 02%for the
apricot pickers, a proposal that Paul Bertuccio said was nade w t hout
his authority and wthout any prior discussion wth Gega. Sant oyo
was present at the Juy 9 neeting.) Ms. Bertuccio testified that
she sinply told Santoyo that no rai se had ever been prom sed.

Wiere there are conflicts in the testinony, | credit
Santoyo' s version over that of the Gonpany wtnesses. Ms. Bertuccio
at first testified that Qxrea had called her on the radio to tell
her about the work stoppage. She |ater changed her testinony, both
to deny that there had been any call on the radio and that she had
ever learned of the work stoppage. Qorrea s testinony is inherently

incredible. He stated that apricots were a perishabl e
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crop, that he had never experienced a work stoppage before, and that
he did not knowif the enpl oyees would return to work wthout getting
araise. Yet, hetestifiedthat it did not enter his mnd to tell
the Bertuccios that the crewwas refusing to work. Qirrea' s
testinony al so conflicts wth the Bertuccios’ on several points. He
testified that he told Paul Bertuccio that the enpl oyees were aski ng
for a nickel raise. Bertuccio said that he was not told how nuch
they were asking for. Mre significantly, Quxrrea testified that
apricots were not falling on the ground, while Ms. Bertuccio stated
that the next norning there were apricots all over the ground and she
was concer ned about getting the enpl oyees to go back to work. By the
fol |l owng week, she told Paul havez that the fallen apricots were
like a big rug and that the Gonpany had lost a |l ot of noney.

| conclude that in bargaining directly wth the apricot
harvest enpl oyees, the Respondent viol ated 881153 (a) and (e) of the
Act. As-HNe Farns (1980), 6 ALRB No. 9.
E The Lhilateral Wdge Increase 0 January 18, 1982.

In July, 1981, the Gonpany had proposed an increase of
$.25 per hour for its hourly workers and sone pi ece rate i ncreases.
A the July 9, 1981, neeting, Gega al so proposed an interi mincrease
for the apricot harvesters. (havez told Gega that he did not think
he woul d agree to the interimrate proposal s, but that possibly
sonet hi ng coul d be worked out. The Gonpany never inpl enented the
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i nteri mincreases in 1981.

Gega sent (havez a letter on Decenter 28, 1981, proposi ng
a $.25 per hour increase "for all bargaining unit classifications."
It isnot clear if the proposal was neant to apply to workers
conpensated by piece rate. O January 7, 1982, Chavez tol d Gega by
phone that the Lhion woul d not agree to the interi mrai se proposal,
but suggested that the parties neet to negotiate wages and ot her
natters. (havez proposed that any wage i ncreases be nade
retroactive. Chavez sent Gega a letter on January 11, reiterating
the Lhion's position. The parties schedul ed a negotiati on neeting
for January 29, after the wage increases were scheduled to go into
effect, because Gega was unavail abl e to neet before that date.

The Gonpany had rai sed hourly wages in the nonth of July

in previous years, as foll ows:

1974 $.30
1975 No rai se
1976 $.20
1977- 1980 $.25

Anal ysi s And Goncl usi ons

General |y, an enpl oyer which unilaterally rai ses wages
wll be found to have coomitted a per se violation of its duty to
bargainin good faith. NLLRB v. Katz (1962), 369 US 736. Here,

the Respondent argues that it has not coomtted an unfair |abor

practice because its interim
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i ncrease was consi stent wth its past practi ce.%/ The Gonpany
asserted the sane defense in Bertuccio | wth respect to the 1979 and
1980 unilateral increases. The Board upheld the Administrative Law
Gficer's findings and concl usi ons that the Gonpany cormitted per se
violations of its duty to bargain when it instituted those i ncreases.
The Administrative Law dficer specifically reected the Gonpany' s
reliance on past practice. Bertuccio |, Admnistrative Law Gficer
Decision, at pp. 172-173. The Board' s decision on this issue is

bi ndi ng precedent. | cannot consider the 1979 and 1980 wage

i ncreases to constitute evidence of a past practice of the Gonpany,
when it has been determned that they were instituted unlawful ly. |
therefore concl ude that the unilateral increase of January 18, 1982,
constitutes a per se violation of 881153(a) and (e) of the Act. |
also find, for the reasons stated by the Admnistrative Law Gfi cer
inBertuccio |, that the increases are evi dence of Respondent's
overal |l bad faith.

F.  Surface Bargai ni ng | ssues.

1. Dlatory Tactics.
(a) Scheduling G Metings
In 1981, Paul (havez repeated y requested t hat

neetings be held nore frequently. Gega was al nost al ways

24/ A the pre-hearing conference, | ordered the
Respondent to state any defenses it would assert on this issue. Past
practi ce was not nentioned. The Board su_bsgguently failed to adopt a
proposed regul ati on whi ch woul d have requi red Respondent to pl ead
affirnati ve defenses. Because the natter was fully litigated, and
the General Gounsel had an opportunity to file a supplenental brief
onthisissue, | wll consider the Respondent’s defense. .
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unavai | abl e to neet on the dates suggested by (havez. Generally, the
neeti ngs were schedul ed one to two weeks after the date initially
requested by the Lhion. In 1982, Gega was unavail able to neet in
January until after the interi mwage i ncreases were put in effect by
the Gonpany. The March and April neetings were each del ayed by a
week as a result of Gega' s unavailability. There were also a fewin-
stances in which a short delay was attributabl e to (havez' s
unavai lability or an error on the part of his secretary.

Anal ysi s And Goncl usi ons

The Board has held that "[t]he nuniber of neetings and

the amount of tine between neetings are factors to be considered in
det ermni ng whet her an enpl oyer bargained in good faith or engaged in
surface bargaining.” MFarland Rose Production, supra, at p. 12. In

Bertuccio | the Admnistrative Law Gficer concluded that a simlar
pattern of infrequent, short neetings was part of the totality of

ci rcunstances to be considered in eval uating the Gonpany' s good
faith. Bertuccio |, Admnistrative Law Gficer Decision, at pp. 77-
82. Here, the Gonpany has continued to fol l owthe sane general
course of conduct.

(b) Delays In Providing Infornati on And I n Mki ng
Proposal s

| concl ude that the Conpany' s del ays in providing
requested infornation (see Section "G" supra) are evidence of its
bad faith in these negotiations. In Bertuccio |, the Board found
that the Conpany had coonmtted simlar violations of its duty to
provide the Lhion wth

- 42 -



accurate information in atinely nanner. Bertuccio |, Admnistrative
Law Gficer Decision, at pp. 108-113, 131-161.

| do not conclude that Respondent's del ay of
several weeks in My, 1981, in presenting an economc proposal is
evidence of bad faith. The delay was insubstantial. Nor do | find
Gega' s delay in putting his July 10, 1981, oral hiring proposal in
witing to be evidence of bad faith. The proposal, based on the
onpany' s past practice, was inmedi ately rej ected by Chavez and was
clearly unacceptabl e to the Lhion. It woul d have served no purpose
for Gega to reduce the proposal to witing at the tine. Thereis in-
sufficient evidence in the record for ne to eval uate Respondent's
refusal to nake further proposal s on August 18, 1982. The conduct of
the parties in July and August, 1982, can only be tested in the
context of subsequent events.

2. The Relationship Between The Gnpany And Its
Negoti at or.

The General ounsel argues that Paul Bertuccio failed
to give Gega necessary authority to negotiate, that Gega was
seriously msinforned or uninforned about the Gonpany 's operations,
that Gega repeatedly failed to give substantial reasons to support
its positions, and that Paul Bertuccio and Gega contradi cted each
other on various issues. Al of this, taken together, according to
the General Qounsel, is evidence of surface bargai ni ng.

In Bertuccio |, the Board held that Paul

Bertuccio failed to grant his negotiator sufficient
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authority, that the Respondent frequently was unable to give the UPW
expl anations regarding its proposals, and that the negotiator did not
appear to be famliar wth the busi ness operation. Bertuccio |,
Admnistrative LawQficer Decision, at pp. 82-90. Here, the Conpany
has continued to fol | owthe sane general course of conduct.

| do not find that Gega | acked the abstract |egal
authority to negotiate on behal f of the Gonpany. Rather, | concl ude
that Paul Bertuccio' s failure to inform@Gega about Conpany operati ons
and his position on critical natters relating to the negotiati ons,
rendered Gega ineffectual as a negotiator. G the nany exanpl es in
the record, | shall cite only a few

(a) Veges

Gega nai ntai ned throughout the negotiations that the
garlic piece rate was $.60 to $1. 34 per basket, when in fact it was
$2.50 a basket. Gega clained that he coul d not deternine the 1980
corn rate because he was having difficulty getting the infornati on
fromQintero. Infact, Beltran turned over her payroll journals to
the onpany each week, because the enpl oyees were being paid on
Bertucci o checks. Gega nai ntained that the variabl e wage rate pro-
posals in onion and garlic were drafted, based on Gonpany data, to
ensure that workers would earn rates in the mddl e of the range nost
of thetine. In fact, the proposal s woul d have resulted in the
enpl oyees earning the lowest rate virtually all the tine. Q1 July
10, 1981, Gega proposed an



interimwage increase for apricot harvesters. Paul Bertuccio
testified that he never discussed this proposal wth Gega, never
authorized it, and was never inforned of it. Wile Gega stated that
he proposed rates for the garlic and onion harvesters in the event
that the Conpany ever directly hired enpl oyees in these crops, Paul
Bertuccio testified that the rates were neant to apply to the
Qui ntero enpl oyees. These are far frommnor natters. They reflect
either a conscious effort at deception on Gega's part, or a woeful ly
I nadequat e under st andi ng of Conpany operati ons.

(b) Seniority |ssues

The parties had nany unproductive di scussi ons
concerning seni ority because Gega was unfamliar wth the Gonpany' s
current practices. (Gega testified that he believed the Qiintero
enpl oyees in the mxed crops were hired as fill-ins, when there was
an insufficient nuniber of Bertuccio enpl oyees available. In fact, as
Paul Bertuccio testified, the Gonpany had operated i n accordance wth
aclassification seniority systemsince 1978, as aresult of the
Lhion's interest inthe issue. A the beginning of the | ettuce
season, for exanpl e, enpl oyees are recal | ed based on seniority. |If
"Quintero' s peopl e have nore seniority than our peopl e, then they
would go to work first." RT. IVV78. Gega al so repeated y clai ned
that the Gonpany did not have job classifications. Wen Paul Chavez
told Gega that the Onion would work of f the Gonpany' s
classifications, Gega irritably replied that the Gonpany had none.
But Tina



Bertuccio testified that the Gonpany used cl assifications, based on
the Lhion's concepts in the negotiations. She stated that the Lhion
had a good i dea on seniority which had sol ved sone probl ens for the
Qonpany. Wiile Gega repeatedly found fault wth the Lhion's
seniority proposal s, he never offered to draft one hinself. Gega' s
| ack of understanding of the Gonpany' s seniority practices was a
na or stunbling block to agreenent on this issue.

(c) Hring

Inreecting the Lhion's July 9, 1981, hiring
proposal, Gega stressed the Gonpany' s opposition to the notice and
ot her procedural requirenents which woul d be inposed upon it. A the
heari ng, Paul Bertuccio careful ly reviewed these provisions and
stated that he had no problens wth the proposal, except its
limtation on the use of labor contractors. Again, either Gega was
not famliar wth Bertuccio' s position, or he chose not to
conmuni cate it to the Lhion.

(d) Duration

htil July 26, 1982, Gega was adamant in his
Insistence that the parties agree to a three-year contract. He
stated that a mul ti-year agreenent was necessary so that the Gonpany
woul d knowwhat its costs were when it engaged in | ong-range
planning. Yet, Gega stated that the Gonpany never attenpted, except
in avery general sense, to cost out the Lhion's proposals. Paul
Bertuccio testified that he did not nake | ong-range forecasts. He
stated that narket and



other conditions precluded hi mfrombei ng abl e to determne what
crops would be planted even a year in advance. S mlarly, acreage
anounts coul d not be known even a year ahead of tine. There is no
evi dence whatever that the Gonpany ever attenpted to determne its
| abor costs three years in advance. Gega' s insistence on wappi ng
up every economc itemfor three years, in the face of persistent
inflation, inpeded agreenent.
3. Alegations That Respondent Mide Predictably

Lhaccept abl e Proposal s And Fail ed To G ve
Substantial Reasons For Rgj ecting Lhi on Proposal s.

| have al ready concl uded that the Conpany's
regressi ve union security and seniority proposal s of April 8, 1982,
were predictably unacceptabl e to the Lhion, and were therefore
evi dence of Respondent's bad faith. 1 have al so concl uded that the
onpany' s absurdly ow garlic wage proposal was predictably
unacceptabl e.  The General Gounsel contends that the fol | ow ng
proposal s nade by the Gonpany were al so predi ctabl y unaccept abl e:
the hiring proposal of July 9, 1981; and various hourly and pi ece-
rate wage proposal s.

To the extent that the hiring proposal of July 9 and
10 provided for the exclusion of the Qintero enpl oyees fromthe
bargai ning unit, | conclude that it was predictably unacceptabl e,
because the Uhi on woul d be required to abandon enpl oyees in the
certified unit. However, | do not find the Gonpany' s proposal that
it be permtted to continue hiring through | abor contractors to be
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predi ct abl y unaccept abl e.

In Bertuccio I, the Admnistrative Law Gficer found
that the Conpany had nade a nunier of predictably unaccept abl e wage
proposal s. The Board rejected these findings. Because of this Board
action, and because the record al ready contai ns overwhel mng evi dence
of the Gonpany' s bad faith, I wll not consider whether the Gonpany' s
wage proposal s, other than the egregious garlic proposal, were pre
di ctabl y unaccept abl e. =)

In Section "B " supra, | have di scussed Gega' s
failure to give substantia reasons for naking certain proposal s and
for rejecting others. In addition, the General Gounsel contends that
the Gnpany failed to explain its reection of the Lhion's proposal
for a paidunionrepresentative. | do not agree. (ega stated the
npany position that it did not believe it was appropriate to pay an
enpl oyee for representing the Lhion, rather than working for the
Gonpany. | do not find that this position was evidence of the
onpany' s bad faith.

4. nclusions Relating To Surface Bargaining. The

task of the trier of fact in a surface bargai ning case was sunmed
up by the NRBin "M System Inc. (1960), 129 NLRB 527:

25/ Tn WiTramPal Porto & Sons, Inc. (1983), 9 ALRB Nb.
4, the Board noted its general reluctance to infer bad faith from
subst andar d wage proposal s.
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God faith, or the want of it, is concerned
essentially wth a state of mnd. There is no
shortcut to a determination of whether an

enpl oyer has bargai ned wth the requi site good
farth the statute coomands. That determnation
nust be based upon reasonabl e i nf erence drawn
fromthe totality of conduct evidencing the state
of mnd wth which the enpl oyer entered into and
participated in the bargal ning process. The
errIDIo er's state of mnd is to be gl eaned not
only fromhis conduct at the bargai ning tabl e,
but al so fromhis conduct away fromit--for
exanpl e, conduct reflecting a rejection of the
principl e of collective bargaining or an

under | yi ng purpose to bypass or undermne the
Lhi on nani fests the absence of a genui ne desire
to conpose di fferences and to reach agreenment in
the nanner the Act comnmands. Al aspects of the
Respondent ' s bargai ning and rel ated conduct nust
be considered in unity, not as separate fragnents
g?lc;h]to be assessed inisolation. [129 N.RB at

Surface bargai ning cases are often anong t he nost
difficult inlabor law Borg-Vdrner Gntrols (1972), 198 NLRB 726.

Thisis not adfficut case. The Gonpany's course of conduct wth
respect to the Quintero enpl oyees, taken together wth its direct

bar gai ni ng over apricot piece rates, its refusals and failures to
provide infornation, the other indicia of surface bargai ni ng exan ned
inthis section, and the Board' s earlier determnation that

Respondent had bargained in bad faith, all coniine to establish as
clearly as is ever possible in a case of this type, that Respondent
was determned not to reach an agreenent wth the Lthion. | therefore
concl ude that the Gonpany engaged i n surface bargaining, in violation
of 881153 (a) and (e) of the Act.
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G The Alleged Threat To CGancel Negotiations Oh July 9, 1981
h July 9, 1981, approxi nately 350 of Respondent’s

enpl oyees engaged in a work stoppage to protest what they believed to
be the Gonpany' s bad faith in negotiations and the direct bargai ni ng
wth the apricot crew A bargai ning sessi on was schedul ed for the
afternoon. During the norning, Tina Bertuccio and Ramro Perez,
President of the Uhion bargai ning coomttee, had two conversations in
the fields. Inthe first conversation, just Ms. Bertuccio, wo
speaks only English, and Perez, who understands English inperfectly,
were present. Ms. Bertucci o asked Perez what was going on. Perez
expl ained the nature of the protest. She asked Perez if he woul d be
going to the negotiation neeting. He replied that he woul d.
According to Perez, Ms. Bertuccio told himthat the Gonpany woul d
not attend the neeting if the enpl oyees did not return to work. Ms.
Bertucci o denied naking the statenent. She testified that she told
Perez she was not sure if there would still be a neeting as a result
of the protest, but that she woul d go unl ess her |awyers cancel | ed
it. She urged Perez to call off the protest, because the apricots
were falling to the ground.

Perez and M's. Bertucci o spoke agai n about an hour |ater.
Perez brought along a nan to act as an interpreter. Ms. Bertuccio

assured Perez that the neeting woul d go on as schedul ed.
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(oncl usi ons

The General Qounsel has failed to establish that Ms.
Bertuccio threatened to cancel the negotiation session if the workers
refused to call off their protest. A though Sal vador Santoyo was
present when Ms. Bertuccio allegedly nade the threat, he was not
asked about the incident, either to confirmthat he had heard the
threat or to establish that workers other than Perez were nade aware
of it. Ms. Bertuccio s testinony could be read to inply that a con-
tinuation of the protest would result in a cancellation of the
neeting, but her renarks were anbiguous. | do not credit Perez's
testinony that Ms. Bertuccio flatly conditioned bargai ning on the
enpl oyees returning to work. In any event, there is no record
evi dence that any enpl oyee other than Perez heard the renark or was
told about it. Evenif Ms. Bertuccio' s statenents were
characterized as an inplied threat, the violation woul d be de
mnims, because Ms. Bertuccio clearly told Ramirez an hour |ater
that the Gonpany woul d attend the bargai ning session. | concl ude
that Ms. Bertuccio did not threaten to call off the negotiation
session on July 9.
H The Lhion's Bargai ni ng Gonduct .

Inits Fourth Arended Answer to the Second Anended
Qonpl ai nt, the Respondent has set forth a nunber of affirnative
def enses al l eging that the Lnion has bargai ned in bad faith. 2 In

addi tion, Respondent’'s Brief contains

~ 26/ The Lhion's good faith, or lack of it, is clearly
rel evant in eval uating the Respondent' s bargai ning conduct. Admral
Packi ng Gonpany (1981), 7 ALRB No. 43.

- 51 -



references to all eged mistakes nade by Paul Chavez, del ays by the

Lhi on in naki ng proposal s, and nunerous other |apses. Both
negotiators were rel atively inexperienced. Both nade mistakes in
stating their positions. Both failed, at tines, to present proposal s
when promised. It woul d serve no purpose to detail here each
departure fromperfection of the negotiators. They are part and
parcel of the negotiation process and, in the absence of other

evidence of bad faith, are wthout |egal si gnificance.2—7/

In the
early negotiating sessions, C(havez did not appear to have a thorough
grasp of the negotiating history before his arrival. This failure
mght have been of sone significance in the absence of the nany
violations of the duty to bargain in good faith coomtted by the
Respondent .

Inits affirnati ve defense, Respondent first contends
that the Lhion denonstrated its bad faith by wal king out of
negotiations on July 10, 1981. A the tine the Lhion wal ked out of
negotiations on July 10, 1981, the Gonpany had been bargai ning i n bad

faith for nearly three years. Wen

27/ Gga' s correspondence wth Chavez is a dreary litany

of charges of faith. BEven before Chavez and Gega first net on

ril 2, 1981, a was accusi ng the Lhion of bad faith. Gega's
obsession wth |g1g a record on the issue of the Lhion's bad faith
i's, in the context these negoti ati ons, evidence of surface

bargaining. It alsois an extension of the Gonpany' s ar)proach in
Bertuccio I, where it attenpted unsuccessfully to establish that the
Lhion, rather than itself, was guilty of bad faith.

- 52 -



the Lhi on nade significant concessions on hiring and economc
natters, the Gonpany responded by regressing in its hiring proposal
and refusing to agree to the inclusion of the Qintero enpl oyees in
the proposed contract. The Lhion's legal obligation to bargain in
good faith did not require it to devote its limted resources to
neeting wth an enpl oyer which was only goi ng through the notions of
bargai ning. The Lhion was free to devote its resources to economnic
action agai nst the Gonpany until such tine as the Respondent showed a
w I lingness to begin good faith bargai ni ng.

Asimlar analysis applies to the Lhion's April 8, 1982
val k-out. Qnce again, the Lhion had nade naj or concessions to the
(onpany, even on the bargaining unit issue, only to be net wth
regressi ve proposal s by the QGonpany concerni ng uni on security,
hiring, and seniority. | conclude that the Lhion did not bargain in
bad faith by suspendi ng negotiati ons on these two occasi ons.

The npany contends that the Lhion nade its proposal of
Aoril 8, 1982, wthout ever intending to agree to a contract onits
terns. This contentionis wthout nerit. Paul Chavez expl ai ned t hat
the Lhion was eager to sign a contract wth the Gnpany, because it
was the largest grower in San Benito Qunty, and its terns mght set
a pattern in negotiations wth other conpani es. Therefore, the Lhion
was Wlling to drop nany denands, including its proposal for a paid
uni on representative, retroactivity provisions, and coverage for the

gourd, pea, and corn workers. The Gonpany
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rejected the proposal al nost inmediately. The only basis for the
Gnpany' s argunent is the Lhion's unwllingness in July to sign a
contract based on the terns of its April 8 proposal. But the ULhion
nade clear to the Gonpany on April 8 that it intended to conduct a
boycott agai nst its products and force the Gnpany into naki ng
greater concessions. Gega conceded that the success of that boycott
and the i nmnence of the present hearing were inportant factors in
the npany' s change of position. Mnifestly, they were al so
inportant factors in the Lhion's change of position.

There is no support in the case |lawfor the proposition
that a party to collective bargai ni ng negotiati ons renai ns
pernanent |y bound to agree to a contract based on its nost naj or
concessi ons. Were condi ti ons change during a hiatus in bargaini ng,
no inference of bad faith is drawn fromnodifications in the
positions of the parties. Qwha Typographical Lhionv. NL. RB (8th
Ar. 1976), 545 F. 2d 1138 at pp. 1142-1143; As-HNe Farns, Inc.,

supra, at p. 20. Here, the Lhion clai ned changed circunstances in
the cost of its nedical plan. It al so was naking good on its
statenent of April 8 that it would conduct a boycott in order to ex-
tract better terns fromthe Gonpany. | do not conclude that the
Lhion rejected the Gonpany' s offer to sign a contract based on the
provisions of its April 8 proposal in order to thwart agreenent. |
conclude, instead, that it was attenpting to use what it perceived as
a stronger bargai ning position to achieve sone of the ends it had

pur sued unti |



Aoril 8.

The Gonpany next argues that the Lhion has bargai ned i n
bad faith since July 26, 1982, by engaging in dilatory tactics,
naki ng regressi ve and predi ctabl y unaccept abl e proposal s, and by
di srupting negotiations. The bargai ning between the parties in July
and August, 1982, was conducted in a fishbow. Both sides kept at
| east one eye on this proceeding. (havez did take several weeks to
prepare a counterproposal to the Gonpany's July 26 offer, but thisis
inlarge neasure attributable to his testinony in this case. Wiile
the Lhion departed fromits April 8 proposal in nany respects, this
woul d at nost be the basis of an inference of surface bargaining in
the context of other simlar evidence. There is no other evidence
suggesting surface bargaining by the Lhion in this case. havez
stressed at the August 18 neeting that his proposal was not a final
offer; he solicited Gega to respond wth his own proposal. Instead,
Gega chose sinply to reject the proposal and accuse the Lhion of bad
fath. | amnot prepared, on this record, either to find that the
Lhion was bargaining in bad faith, or that the Gonpany' s accept ance
of the April 8 offer denonstrates that it has abandoned its previ ous
course of bad faith bargaining. As the Board noted in MFarl and Rose

Production, supra, where the Respondent engaged in a simlar flurry

of bargaining on the eve of an unfair |abor practice hearing:

. . Respondent's actions during the weeks
i medi ately preceding the hearing do not
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represent a significant break wth its past unl awf ul

conduct or the adoption of a course of good-faith

bargai ning. Respondent's wllingness to neet and

agree on sone contract itens is conduct perfectly

consi stent wth surface bargai ni ng whi ch, by defini-

tion, is an approach which resenbl es good faith but
isinfact calculated to frustrate agreenent.

[Gtation omtted.] After alengthy period of

surface bargai ning, conduct resenbling "hard

bargai ning' nay be all that is necessary to prevent

the execution of any agreenent or to cause acceptance

of such an unsatisfactory a?r eenent that the union's

support anong enpl oyees w Il be seriously eroded.

Thus, the record nust indicate a nore significant

change in bargai ni ng posture than Respondent' s above-

descri bed conduct before we wll find that surface

bargai ning has ended. [6 ALRB Nbo. 18, at pp. 24-25.]

The Gonpany' s July 26, 1982, offer clearly represented
novenent on its part. Wether this was the begi nning of good faith
bargai ning or sinply the continuation of its previous course of
conduct, can only be determined by revi ew ng subsequent bargai ni ng
between the parti es.

FHnal ly, Respondent contends that the Uhion bargai ned in
bad faith infailing to provide i nfornati on concerning the costs of
its nedical plan. Oh June 9, 1981, the Lhion proposed that the
Gonpany agree to a nai ntenance of benefits provision for the Robert
F. Kennedy Medical Paninthe third year of the proposed agreenent.
Thi s proposal woul d have required the Gonpany to contribute to the
Robert F. Kennedy Fund at a | evel which would nai ntai n the sane
benefits as its contributions inthe first two years of the
agreenent. Gega asked (havez to provide himwth infornation which

woul d enabl e the Gonpany to determine what its
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liability would be inthe third year of the agreenent. He al so
requested any rel evant actuarial studies. n June 10, (havez sent
Gega a letter which set forth three general factors invol ved in
determning the cost of nedical benefits. Gega told Chavez that the
information was insufficient. A the hearing, Respondent called as
wtnesses the Admnistrator of the Robert F. Kennedy Fund and the
Aan's actuarial consultant. Both explained that, because a new
Robert F. Kennedy H an had just gone into effect on January 1, 1981,
there was insufficient data available to project future costs. No
actuarial studies had been nade. It is clear that the Uhi on provided
the Gnpany wth what little infornation it had.2—8/ As Respondent
has failed to brief this issue, | assune that it has abandoned this
affirnati ve def ense.
. @nclusion.

The record concl usi vel y denonstrates that the Gonpany
continued the sane pattern of bad faith bargai ning conduct in the
Bertuccio Il periodthat it folloned in the Bertuccio | period. The

Gonpany continued to refuse to bargain at all about 50%of the
enpl oyees in the certified bargaining unit. Wth respect to the
enpl oyees in the exclusive crops, it articulated a reason for its
refusal to bargain, but it didsoinutter bad faith. A the sane

ting,

28/ . Admral Packing, supra, where the UPWviol ated
Section 1154 (c) of the Act by failing to provide infornationinits
possessi on concerning the Robert F. Kennedy H an.
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it attenpted to divert attention fromits refusal to bargai n by
appearing to nake proposal s concerni ng these workers. Wth respect
to the enpl oyees in the mxed crops, Respondent was conpl etely unabl e
tojustify its refusal to bargain. It sinply denied that its refusal

was a refusal. During the Bertuccio Il period, Paul Bertuccio

continued to fail to communicate with his negotiator to the extent
necessary to informhimof his position on critica bargai ning
natters and to be inforned about what transpired in negotiations.
The Gonpany continued to wthhol d fromthe Lhion rel evant
information. 1t continued to grant unilateral wage increases and to
set wage rates for the Quintero enpl oyees wthout bargaining with the
Lhion. It also bargained directly wth the apricot harvesters,
bypassing the UPW The facts of this case standing al one are nore
than sufficient to establish that the Gonpany bargai ned in bad faith.
Taken together wth the evidence fromBertuccio |, there is
overwhel mng evi dence of the Gonpany' s bad faith.
THE REMEDY

Havi ng found that Respondent failed and refused to
bargain in good faith in violation of 881153 (a) and (e) of the Act,
| shall recoomend that it be ordered to neet wth the URW upon
request, and bargain in good faith. In particular, Respondent shall
refrain fromunilateral ly rai sing wages, bargaining directly wthits
enpl oyees, and failing and refusing to furnish requested i nfornation
relevant to collective bargaining in atinely nanner. | shall

further



recormend that Respondent nake its agricultural enpl oyees whol e for
any economc | osses they suffered as a result of Respondent's bad
faith bargai ning, pursuant to AdamDairy (1978), 4 ALRB No. 24,
together wth interest as specified in Lu-Bte Farns, Inc. (1982), 8
ALRB No. 55.

Because the Board, in Bertuccio |, inposed the nake-whol e

renedy effective January 22, 1979, and because this caseis sinply a
continuation of the Board s revi ew of Respondent's bargai ni ng

conduct, ny reconmended order wll simlarly anard nake-whol e relief
fromJanuary 22, 1979, until the Respondent conmences to bargain in

good faith and thereafter bargains to contract or irrp)asse.2—9/

The evidence clearly establishes that the enpl oyees who
val ked of f their jobs on July 10, 1981, were engaged in an unfair
| abor practice strike. In fashioning nake-whole relief for the
period of the strike, | wll followthe approach of the Board in
Adniral Packing @. (1981), 7 ALRB Nb. 43.

Lpon the entire record, the findings of fact and
concl usions of |awset forth above, and pursuant to §1160.3 of the

Act, | hereby issue the foll ow ng reconmended:

_ ~ 29As 1 noted in ny discussion of Respondent's
affirnative defenses, the bargai ning during the hearing did not
provide a proper context to test whether the Gonpany has begun to
pargain in good faith or is continuing to engage in surface
bar gai ni ng.
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ROR
Respondent Paul W Bertuccio, doi ng busi ness as Bertuccio
Farns, its officers, agents, representatives, successors, and
assigns, shall:
1. Cease and desist from
(a) Failing or refusing to neet and bargai n
collectively in good faith, as defined in Section 1155.2 (a) of the
Act, on request, wth the Lhited FarmVWrkers of Awerica, AH-A O
(AW as the certified exclusive coll ective bargai ning representative
of its agricultural enpl oyees;
(b) UWilaterally changing its agricul tural
enpl oyees' wages, hours, or other working conditions wthout giving
prior notice to the UFW and an opportunity to bargai n over such
changes;
(c) Failing or refusing to furnish to the
UFW at its request, infornation rel evant to col | ective bargai ni ng;
(d) Bargaining directly wth agricultural enpl oyees;
(e) Inany like or related nanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of
the rights guaranteed themby Labor Gode §1152.
2. Take the followng affirnative actions wich are
deened necessary to effectuate the policies of the Act:
(a) Won request, neet and bargain collectively in

good faith wth the UPWas the certified excl usive
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col l ective bargai ning representative of its agricultural enpl oyees
regarding a col |l ecti ve bargai ni ng agreenent and/ or any proposed
changes inits agricultural enpl oyees' working conditions and, if an
under standi ng i s reached, entbody such understanding in a signed
agr eenent ;

(b) Won request of the UAW rescind the wage
I ncreases granted in January, 1982, and, thereafter, neet and bargai n
collectively wth the UFW at its request, regardi ng such changes;

(c) Onrequest, provide the LPANwth infornation
regardi ng whi ch parcel s of land under its control wll be farned and
which wll be kept dornmant, and other data rel evant to coll ective
bar gai ni ng;

(d) Mke whole all agricultural enpl oyees enpl oyed
by Respondent at any tine between January 22, 1979, and July 26,
1982, and fromJuly 27, 1982, to the date Respondent commences good
faith bargaining wth the UFWwhich | eads to a contract or a bona
fide inpasse, for all |osses of pay and ot her economc | osses
sustai ned by themas the result of Respondent’'s refusal to bargain,
such | osses to be conputed i n accordance wth this Board s
precedents, plus interest conputed i n accordance wth our Decision
and Qder in Lu-Bte Farns, Inc. (Aug. 18, 1982), 8 ALRB Nb. 55.

Respondent shal | nake whol e t hose enpl oyees who went on strike on or
about July 10, 1981, in accordance wth the formul a established in
Admral Packing Gonpany (1981), 7 ALRB NQ 43.
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(e) Preserve, and upon request, nake available to
the Board or its agents for examnation, photocopyi ng, and ot herw se
copying al|l records rel evant and necessary to a determnation of the
anounts of back pay, nake-whole, and interest due to the affected
enpl oyees under the terns of this Qder.

(f) S gnthe Notice to Enpl oyees attached
hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies thereof in each
| anguage for the purposes set forth herei nafter.

(g) Post copies of the attached Notice in
conspi cuous places on its property for sixty (60) days, the period(s)
and pl ace(s) of posting to be determned by the Regional Drector, and
exerci se due care to repl ace any Noti ce whi ch has been al tered,
def aced, covered, or renoved.

(h) Provide a copy of the attached Notice to each
enpl oyee hired during the 12-nonth period fol l owng the date of
I ssuance of this Qder.

(i) Ml copies of the attached Notice in all
appropriate languages, wthin thirty (30) days after the date of
I ssuance of this Qder, to all agricultural enpl oyees enpl oyed by
Respondent between April 2, 1981, and the date the Notice is nail ed.

(j) Arange for a representati ve of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate languages, to all of its enpl oyees on conpany tine and
property at tinge(s) and pl ace(s) to be
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determned by the Regional Drector. Followng the reading, the Board
agent shall be given the opportunity, outside the presence of

supervi sors and nanagenent, to answer any questions enpl oyees nay have
concerning the Notice and/or their rights under the Act. The Regi onal
Drector shall determne a reasonabl e rate of conpensation to be paid
by Respondent to all non-hourly wage enpl oyees to conpensate themfor
tine lost at this reading and the questi on-and-answer peri od.

(k) Notify the Regional Orector inwiting, wthin
thirty (30) days after the date of issuance of this Qder, of the steps
whi ch have been taken to conply wth it. Upon request of the Regi onal
Drector, Respondent shall notify himor her periodically thereafter in
witing of further actions taken to conply wth this Oder.

ITISARIHRQOEHED that the certification of the UFAW as
the excl usi ve col | ective bargai ning representative of all of
Respondent' s agricul tural enpl oyees, be extended for a period of one
year fromthe date followng the i ssuance of this Oder on which
Respondent commences to bargain in good faith wth the UFW

ITISRRMHR GOEED that allegations contained in the
Second Anended Gonpl ai nt not specifical ly found herein as viol ations of
the Act shall be, and hereby are, di smssed.

Dated: Mrch 14, 1983

AGR OLTURAL LABCR FELATI ONS BOARD

%,

By \op o/
Joel Gonmerg
Admini strative Law Judge
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NOM CE TO AR GLTURAL BVALOYER

Ater investigating charges that were filed in the Salinas Regional Gfice by the
Lhited FarmVWrkers of Awrica (AH-AQ (WY, the certified bargai ning agent of our
enpl oyees, the General (ounsel of the Agricultural Labor Relations Board (Board)

i ssued a conpl ai nt which alleged that we had violated the law After a hearing at

whi ch each side had a chance to present evidence, the Board has found that we failed
and refused to bargain in good faith wth the UFWin violation of the law The Board
has told us to post and nail this Notice. V¢ wll do what the Board has ordered, and
also tell you that the A?rlcultural Labor Relations Act is a |l aw which gives you and
al farmworkers in Gliftornia these rights:

To organi ze your sel ves;

To form join, or help unions,

To vote in a secret-bal l ot el ection to deci de whet her you want a union to
represent you;

To bargain wth your enpl oyer about your wages and wor ki ng conditions through a
uni on chosen by a ngjority of the enpl oyees and certified by the Board;

To act together wth other workers to try to get a contract or to help or protect
one anot her; and _

To decide not to do any of the above things.

o 0 A~ wbhpk

Because it is true that you have these rights, we promise that:

VE WLL NOT do anything in the future that forces you to do, or stops you fromdoi ng,
any of the things |isted above.

VE WLL NOT refuse to provide the UFWwth the information it needs to bargai n on
your behal f over working conditions.

VE WLL NOT nake any change in your wages or working conditions wthout first
notifying the UFWand giving thema chance to bargai n on your behal f about the
proposed changes.

VE WLL NOTI bypass the UFWand bargain directly wth enpl oyees.

VE WLL in the future bargain in good faith wth the UPWwth the intent and purpose
of reaching an agreenent. In addition, we wll reinburse all workers who vwere

enpl oyed at any tine during the period fromJanuary 22, 1979, to the date we began to
bargaln in good faith for a contract for all |osses of pay and other economic | osses
they have sustained as the result of our refusal to bargain wth the UFW

Dot ed: PALL W BERTUCO Q dba
BERTUGd O FARVG

(Represent ati ve) (Title)

If you have any questions about your rights as farmworkers or about this Notice, you
nay contact any office of the Agricultural Labor Relations Board. (he officeis

| ocated at 112 Boronda Road, inas, Galifornia 93907. The tel ephone nunier is
(408) 443-3161.

This is an official Notice of the Agricultural Labor Rel ations Board, an agency of
the Sate of Gilifornia

DO NOF REMDE (R MUTT LATE
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