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DEOQ S ON AND (REER

In accordance with the provisions of California
Admni strative Gode, title 8, section 20260, Respondent George A Lucas &
Sons, Charging Party Uhited FarmVWrkers of Awrica, AFL-AQ (WY and
General ounsel have submtted this natter to the Agricultural Labor Rel ations
Board (Board) by way of a stipulation of facts and have wai ved an evidentiary
hearing. Each party filed a brief on the | egal issues, which concern
Respondent ' s technical refusal to bargain wth the certified bargai ning
representative of its agricultural enpl oyees in order to seek a judicial

review of the underlying representation proceeding in George A Lucas & Sons

(1982) 8 ALRB No. 61, and the matter of an appropriate renedy for Respondent's
denial of the validity of the Lhion's certification.

Pursuant to the provisions of Galifornia Labor Code section 114-6,
the Board has del egated its authority in this matter to a three-nenber panel.

The undi sputed facts are these: the WFWis a | abor



organi zati on and Respondent is an agricultural enpl oyer wthin the neani ng of
the Agricultural Labor Relations Act (Act). Pursuant to a petition for
certification filed by the URWon May 26, 1981, an el ection was hel d on June
2, 1981, in which enpl oyees cast 219 votes for the UFW 150 for No Uhion, and
24 chal l enged bal | ot s whi ch were not out cone-determnative. Thereafter, on
June 8, 1981, Respondent tinely filed objections to the el ection which were
heard by an Investigative Heari ng Examner (IHE), who recomrmended that all
obj ections be dismssed and that the results of the el ection be certified.
Respondent tinely filed exceptions to the | HE s recommended Deci sion and a
supporting brief. On Septenber 10, 1982, the Board, in 8 ALRB No. 61, adopt ed
the |HE s recommendation and certified the UFWas the excl usi ve bargai ni ng
representative of all agricultural enpl oyees of George A Lucas & Sons.

By letters dated Septenber 21 and Gt ober 27, 1982, the WFWi nvited
Respondent to commence negotiations. O Novenber 22, 1982, Respondent advi sed
the Lhion that it believed that the Board erred in certifying the Union.
Speecifical ly, Respondent contended that the el ection had not been properly
conducted, and it woul d therefore refuse to bargain, in violation of Labor
(ode section 1153(e), in order to obtain a final appeal abl e order of the Board
pursuant to Labor Gode section 1160. 3.

n Novenber 26, 1982, the UWFWfiled the instant unfair |abor
practice charge. n January 6, 1983, based on that charge, the Regional

Orector for the Delano Region issued a conpl ai nt,
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all eging that Respondent had refused to bargain collectively in good faith
wth the UFWin violation of Labor Gode section 1153(e) and had t her eby
interfered wth its enpl oyees' Labor (ode section 1152 rights in violation of
Labor Code section 1153(a). On January 18, 1983, Respondent filed an answer
tothe conplaint inwhichit stated that it refused to bargain for the sole
purpose of obtaining a judicial evaluation of the Board s Oder in 8 ALRB No.
61. Respondent al so proposed to the parties that this proceedi ng be expedited
by neans of stipulated facts and wai ver of an evidentiary hearing. Al
parties agreed, and this case was transferred directly to the Board on August
17, 1983.

Labor Code section 1160.3 authorizes the Board to award nakewhol e
relief for enpl oyees' |oss of pay resulting froman enployer's refusal to
bargai n when the Board deens such relief appropriate. InJ. R Norton (. v.
Agricultural Labor Relations Board (1979) 26 Cal.3d 1, the Galifornia Suprene

Qourt endorsed the inposition of the nakewhol e renedy in technical refusal to
bargai n cases in which the Board has determned that the enpl oyer persists in
challenging the results of a representati on proceeding as a neans by which to
delay the negotiations process and defer its obligation to bargain. Such

di sregard for enpl oyees' collective bargaining rights denonstrates bad faith
and warrants an extraordi nary renedy. The court cautioned that nakewhol e
woul d not be an appropriate renedy in "close" cases where the challenge is
based on an enpl oyer's "reasonabl e good faith belief" that enpl oyees had not

freely sel ected the union to represent
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them Thus, the Norton standard limting inposition of the nmakewhol e

renedy in technical refusal to bargain cases only concerns m sconduct which
woul d tend to affect the results of the el ection.

Respondent has presented no new evi dence or |egal theories not
considered by this Board prior toits rejecting Respondent’s objections to the
el ection and certifying the UPWupon finding that Respondent had not
est abl i shed conduct which would tend to affect the outcone of the el ecti on.y
As Respondent

v The points raised by Respondent in its present appeal were considered and
discussed in 8 ALRB Nb. 61, wherein we traced the history of the NLRB s
"strict neutrality" rule, noting that the national Board has itself noved away
fromsuch a standard and now fol | ows a conposite approach whi ch, on a case-hby-
case basis, examnes Board agent msconduct in |ight of whether the di sputed
conduct tended to affect enpl oyee free choice and al so whether it created an
appearance of inpropriety such as toinpair the integrity of the Board' s
el ection processes. (See, e.g., Wbash Transforner Corp. (1973) 205 NLRB 148
[83 LRRM1454].) Furthernore, as we explained in 8 ALRB No. 61, the "strict
neutral ity" standard was a product of the NLRB concept that "In el ection
proceedings, it is the Board's function to provide a |aboratory in which an
experinent nay be conducted under conditions as nearly ideal as possible, to
determne the uni nhibited desires of the enpl oyees.” (General Shoe Corp.
(1948) 77 NLRB 124, 127 [21 LRRM1337].) This Board has |ong hel d that that
doctrine, coomonly referred to as "l aboratory conditions,” is inapplicable in
the agricultural setting where work force turnover and nobility render
inpractical the invalidating and rerunning of an el ecti on whenever the Board
finds that a laboratory condition has been violated. (See, e.g., DArigo
Brothers of Galifornia (1977) 3 ALRB Nb. 37.) Even were we to adopt the
doctrine, we woul d be conpel |l ed to acknow edge, as has the NLRB, that
"l aboratory conditions" is an ideal which is not always readily attai nabl e.
As the NLRB stated in Onens-Qorning H berglass Gorp. (1969) 179 NLRB 219 [72

LRRM 1289], " . . . elections nust be appraised realistically and practically,
and shoul d not be judged agai nst theoretically ideal, but neverthel ess
artificial standards.” |In further justification for its technical refusal to

bar gai n, Respondent poses a

(Fn. 1 cont. on p. 5.)
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has failed to prove a "close case" based on a "reasonabl e good faith beli ef
that the Union woul d not have been freely sel ected by the enpl oyees as their
bar gai ni ng representative had the el ecti on been properly conducted,” we can
only concl ude that Respondent seeks to prolong this controversy as an
"elaborate pretense” in order to forestall its obligation to bargain with the
chosen representative of its enpl oyees and to thereby thwart the purposes of

the Act. (J. R Norton v. Agricultural Labor Relations Board (1979) 26 Cal. 3d

1.) Ve therefore find that a makewhole award is an appropriate renedy for
Respondent's bad faith refusal to honor the certification Oder in 8 ALRB No.
61.

The nakewhol e peri od begi ns on Septenber 24, 1982,
three days fromthe date the UFWfirst mail ed Respondent a request to commence
negotiations. As Respondent's obligation to bargain wth its enpl oyees'
certified representative began upon recei pt of the UFWs letter, the renedy to
correct Respondent's failure and refusal to discharge that obligation shoul d

appropriately take effect as of the same date. In accordance wth the terns

(Fn. 1. cont.)

procedural issue in which it questions the validity of the Board s rejection
of excess pages inits post-hearing brief tothe IHE That natter has been
fully discussed in 8 AARB No. 61. In any event, that action by the Board did
not preclude Respondent fromfully apprising us of its exceptions to the [HE s
Deci si on nor woul d post-el ection procedures have any rel evance wth respect to
enpl oyee-free choi ce.

The totality of Respondent’'s argunents in defense of its refusal to
bargai n are outside the outcone-determnative standard set forthinJ. R
Norton @o. (1981) 26 Cal.3d 1. No reasonabl e enpl oyer woul d in good faith
bel i eve that the conduct at issue herein could serve to insulate himor her
fromthe Norton, supra, nakewhol e renedy.
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of Galifornia Admnistrative Code, title 8, section 20480, mail is presuned
recei ved three days fromnailing (or, if the third day falls on a Sunday or a
| egal holiday, on the next regul ar business day). (See, e.g., Frudden
Enterprises (1983) 9 ALRB No. 73.)
CROER
By authority of section 1160.3 of the Agricultural Labor Rel ations
Act (Act), the Agricultural Labor Rel ations Board (Board) hereby orders that
George A Lucas & Sons, its officers, agents, successors, and assigns, shall:
1. Gease and desist from
(a) Failing or refusing to neet and bargain
collectively in good faith, as defined in section 1155.2(a) of the Act, with
the Lhited FarmWrkers of Anerica, AFL-AQ (W as the certified excl usive
col l ective bargai ning representative of its agricultural enpl oyees.
(b) In any like or related nmanner interfering wth,
restraining, or coercing any agricultural enployees in the exercise of
the rights guaranteed by section 1152 of the Act.
2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:
(a) Uon request, neet and bargain collectively in good faith
wth the UFWas the certified excl usive coll ective bargai ning representative
of its agricultural enployees and, if an agreenent is reached, enbody the

terns thereof in .a signed contract.
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(b) NMake whole its present and former agricul tural enpl oyees
for all losses of pay and other economc |osses they have suffered as a resul t
of Respondent's failure and refusal to bargain in good faith with the UFW
such makewhol e anounts to be conputed in accordance wth established Board
precedents, plus interest thereon, conputed i n accordance wth our Decision
and Oder in Lu-Bte Farns, Inc. (1982) 8 ALRB No. 55, the period of said
obligation to extend fromSeptenber 24, 1982, until July 28, .1983, the date

on which the statenent of facts was first signed by one of the parties, and
continuing thereafter until such tine as Respondent commences good faith
bargai ning wth the UPWwhich results in a contract or bona fide i npasse.

(c) Preserve and, upon request, nake avail abl e
to the Board and its agents, for examnation, photocopying, and ot herw se
copying, all records in its possession relevant and necessary to a
determnation, by the Regional Drector, of the nakewhol e period and the
anounts of nmakewhol e and interest due enpl oyees under the terns of this Oder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(e) Post copies of the attached Notice, in all appropriate
| anguages, in conspi cuous places on its property for 60 days, the period(s)
and pl ace(s) of posting to be determned by the Regional DO rector, and
exerci se due care to replace any Notice which has been al tered, defaced,

cover ed,
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or renoved.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enployees enpl oyed by Respondent at any tine during
the period from Septenber 24, 1982, until the date on which the said Notice is
nai | ed.

(g0 Provide a copy of the attached Notice in the
appropriate | anguage, to each agricultural enpl oyee hired by Respondent
during the 12-nonth period follow ng the date of issuance of this Qder.

(h) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions enpl oyees nay
have concerning the Notice and/or their rights under the Act. The Regi onal
Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(i) Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply with its terns and continue to report periodically thereafter, at the

Regional Drector's request, until full conpliance is achieved.
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ITI1S FUIRTHER CROERED that the certification of the Lhited Farm
VWrkers of America, AFL-A Q as the exclusive collective bargai ni ng
representative of Respondent's agricultural enpl oyees be, and it hereby is,
extended for a period of one year commencing on the date on whi ch Respondent
commences to bargain in good faith wth the UFW
Dat ed: March 22, 1984

JGN P. McCARTHY, Menber

JEROME R WALD E Menber

PATR CK W HENNLNG  Menber
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NOT CE TO AGR QLTURAL EMPLOYEES

A representation el ection was conducted by the Agricultural Labor Relations
Board (Board) anong our enpl oyees on June 2, 1981. The najority of the voters
chose the Uhited FarmVWrkers of Awerica, AFL-AQ (W to be their union
representative. The Board found that the el ection was proper and officially
certified the UFWas the excl usi ve col | ective bargai ning representative of our
agricul tural enpl oyees on Septenber 10, 1982. Wen the UFWasked us to begin
to negotiate a contract, we refused to bargain so that we coul d ask the court
toreviewthe election. The Board has found that we have viol ated the
Agricultural Labor Relations Act (Act) by refusing to bargain collectively
wth the UFW The Board has told us to post and publish this Notice and to
tdake certain additional actions. Ve shall do what the Board has ordered us to
0.

V¢ also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in CGalifornia these rights:

To organi ze your sel ves;
to form join, or help unions;
To vote in a secret ballot el ection to deci de whet her you want a uni on
to represent you; _
To bargain w th your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a najority of the enpl oyees and
certified by the Board,
5. Todact together wth other workers to hel p and protect one anot her;
an
6. To decide not to do any of these things.

A whe

Because it is true that you have these rights, we promse that:

VEE WLL, on request, neet and bargain in good faith with the UFWabout a
contract because it is the representative chosen by our enpl oyees.

VEE WLL rei nburse each of the enpl oyees enpl o V\?/]ed by us at any tine on or
after Septenber 24, 1982, during the period when we refused to bargain wth
the UFW for any noney whi ch they may have lost as a result of our refusal
to bargain, plus interest.

Cat ed: ERE A LUGAS & SONS
By:

(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this Noti ce,
you nmay contact any office of the Agricultural Labor Relations Board. e
office is located at 627 Min Street, Delano, Galifornia 93215. The tel ephone
nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTT LATE

10.
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