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Charging Party.
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(9 ARB No. 16)

SUPPLEVMENTAL DECI SI ON AND REVI SED ORDER

Fol I owi ng our Decision in Jack or Marion Radovich 1983,

9 ALRB No. 45, the Court of Appeals, Fifth Appellate District, has

remanded for reconsideration our Decision and Order in Jack or Mrion

Radovich (1983) 9 ALRB No. 16 (Radovich I ) . In that Decision a

t hree- nenber panel of the Agricultural Labor Rel ations Board ( ALRB
or Board), Menber MCarthy di ssenting, found Respondent had viol ated
Labor Code section 1153(a)®’ by its interrogation of enpl oyees
regardi ng their union synpathies and by Jack Radovich's
decertification canmpaign statements i mpliedly prom sing his enpl oyees
i mproved health insurance benefits if they voted to decertify the
United Farm Wrkers of America, AFL-CO (UFWor Union). W
ordered Respondent to cease and desks' fromso violating the
Agricul tural Labor Relations Act ( ALRA or Act).

In Jack or Marion Radovich (1983) 9 ALRB No. 45

ANl section references herein are to the California Labor
Code unl ess ot herw se speci fi ed.



(Radovich 11), a majority? of the full Board found that campaign
statenments simlar to those in Radovich | did not constitute an

inmplied prom se of benefits in violation of the Act. Subsequent to

the issuance of Radovich Il, the Board applied to the Court of Appeals

for an order remandi ng Radovich | to the Board for reconsideration,

and the Court granted the Board's request. W thereupon requested the
parties to submt additional briefs "on the issue of whether, in

light of the Decision in Jack or Marion Radovich (1983) 9 ALRB No.

45, Respondent's conparison of benefits in the April 27 speech

vi ol at ed Labor Code section 1153(a)." Oly Respondent submtted a
brief.

The Board has reconsidered the record in Radovich | in the
light of Respondent's brief. Upon reconsideration, we now concl ude

that the canpaign statenment nmade by Jack Radovich in April of 1979,
conmpari ng Respondent's health insurance plan before the advent of the
Union with the plan provi ded pursuant to the Union's contract was a
"perm ssible canpaign techni que[], which fall[s] within the
bounds of free speech permtted by section [1155] of the Act." (See
Thrift Drug Co. (1975) 217 NLRB 1094. [ 89 LRRM1292], cited in

Radovich I I . See also Viacom Cabl evi sion of Dayton, Inc. (1983) 267

NLRB No. 189 [114 LRRVI1132] . )

In Radovich I | , Jack Radovi ch conpared the Union's contract

benefits with benefits at non-union ranches in the Del ano

Zl Menber s Henni ng and WAl di e dissented solely on the issue

of whether Jack Radovi ch's comments constituted obj ecti onabl e or
unl awf ul di sparagenent of the uni on.
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area, rather than with Respondent's own pre-union benefits as in

Radovich I. In both cases, however, Respondent expressly

disclained to its enployees any intention to nake prom ses. In
addi tion, both benefit conparisons were purportedly nade to enabl e
t he enpl oyees to evaluate the Union's clains that greater benefits
woul d accrue to the enployees if the UFWwere retai ned as their
excl usi ve bargaining agent. In neither case, finally were we
confronted either with m srepresentations or with

ext raneous evi dence that enpl oyees perceived the comments as

proni ses. ¥

In Radovich Il we stated t hat :

We shall not set aside an el ection on the tenuous possibility
that a conparison of existing benefits such as the one herein
m ght be perceived by potential voters as an inplicit promse
to pay themnore favorable benefits if they vote agai nst the
Union. W find that the enpl oyees' interest in full

di scl osure and naxi mumi nformati on concerni ng t he advant ages
and di sadvant ages of uni oni zati on outwei ghs any arguabl e or
possi bl e coercive effect of the statenents. (9 ALRB No. 45,
slipopinionp. 6. )

These sane consi derati ons pronpt us now to conclude that the
benefit conparison in Radovich | did not in itself constitute an

inplied promse of benefits. Absent threats of reprisal or force

or prom ses of benefits,

3'In fact, as noted in Respondent's bri ef, Respondent's
bookkeeper testified t hat, following the April 27 speech, an
enpl oyee spokesperson questioned her as foll ows: "wel |, he asked me
why Mr . Radovich - he said the union cane out and rmade t hem
proni ses, you know Wat did Mr. Radovich have to say? Wy di dn't
he cone out and make them prom ses about what he woul d give themif
they didn't vote for the union, and | told himthat he was not
allowed to do that. The | aw, you know, said he could not nake them
any prom ses.”" (R.T. X pp. 57-58.)
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[t] he expression of any vi ews, arguments, or opinions, or
the dissemnation thereof whether in witten, printed,
graphic or visual formshall not constitute evidence of an
unfair |abor practice.. . . (Section 1155 . )

Accordi ngly, we hereby vacate that portion of our
Decision in 9 ALRB No. 16 which finds an unlawful prom se of
benefits in the April 27 speech by Jack Radovich, and we di sm ss
those all egations of the conplaint. W also vacate the Order in 9
ALRB No. 16, substituting therefor the follow ng Revi sed
O der: ¥
REVI SED ORDER

By authority of Labor Code section 1160. 3, the
Agricultural Labor Relations Board ( Boar d) hereby orders that
Respondent Jack or Marion J. Radovich, its officers, agents,
successors, and assigns, shall:

1. Cease and desist from

(a) Interrogating agricultural enpl oyees regarding
their union synpat hi es.

(b) In any like or related manner interfering
with, restraining, or coercing any agricultural enployee in the
exercise of the rights guaranteed by section 1152 of the
Agricultural Labor Relations Act ( Act) .

2. Take the following affirmati ve acti ons which are
deened necessary to effectuate the policies of the Act:

(a) Sign the Notice to Agricul tural Enpl oyees

attached hereto and, after its translation by a Board agent into

_ 4—’V_Ve have tailored the remedy to fit the single isol ated
violation found on reconsideration.
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all appropriate | anguages, reproduce sufficient copies in each
| anguage for the purposes set forth hereinafter.

(b) Mai | copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of
this Order, to all agricultural enployees in the crew of Daniel and
Enedi na Casas, enpl oyed by Respondent on April 28, 1979.

(c) Post copies of the attached Notice, in all
appropri ate | anguages, in conspicuous places on its property for
60 days, the period(s) and places(s) of posting to be determ ned
by the Regional Director, and exercise due care to replace any
Notice which has been al tered, defaced, covered or renoved.

(d) Notify the Regional Drector inwriting, within
30 days after the date of issuance of this Order, of the steps
Respondent has taken to conply with its terms, and continue to
report periodically thereafter, at the Regional Director's request,
until full conpliance is achieved.

Dat ed: January 4, 1984

ALFRED H SONG, Chairnan

JOHN P. MCARTHY, Menber

JORCE CARRI LLO, Menber

10 ALRB No. 1



MEMBER HENNI NG Concurri ng:

Wile | agree with the majority that Jack Radovich's
speech to enpl oyees did not contain an i nplied prom se of
benefits, pursuant to precedent of the National Labor Rel ations
Board, the majority's opinion does not express sufficient
sensitivity to the special context in which the speech was gi ven,

As | pointed out in ny dissent in Jack or Marion Radovich (1933) 9

ALRB No. 45 (Radovich I1), an enpl oyer's communi cations to

enpl oyees in the context of a decertification election should be
judged by stricter standards than would apply in a certification
el ection context.

Stricter standards nust be applied not only because the
enpl oyer nust respect the ongoing duty to negotiate with the
enpl oyees' representative, but also because in deci di ng whether or
not' to decertify, the enployees can rely on what they thensel ves
have | earned in the period since electing their representative and

have | ess need for information fromthe
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enpl oyer than they m ght have had when making their initial
choi ce, whether to be represented. Enployer speeches in the
decertification context are nore |likely to be intrusive than
hel pful ly informative.

Havi ng applied the strict standard | find appropriate
here to Radovich's remarks, | find that they did not inplicitly
promse rewards for decertifying the union.

Dat ed: January 4. 1984

PATRI CK W HENNI NG, Menber
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MEMBER WALDI E, Di ssenting:

| dissent. The majority has failed to acknow edge the
direct and inmmedi ate power that an enployer has over its enployees and
t he necessary tendency of empl oyees, because of their economc
dependence, to pick up intended inplications of the enployer that mght
be readily dismssed by the disinterested ear. ( NLRB v . dssel Packing
Co. (1959) 395 U.S. 575, 617 [ 71 LRRM2431].) The speech by

Radovich in this case, regardless of any superficial disclaimers,
clearly inplied that a pre-contract medical pl an, which was superior to

the contract plan, would be reinstituted, if the union were decertified.

That is not information about an existing state of affairs, it is an
i nducenent. Any enpl oyee woul d both understand and desire the benefits
of fered and understand what had to be done to obtain those benefits.
The enpl oyer here, as in any promse-of -benefits case, is sinply
offering to buy the empl oyees' votes with nedical benefits.

The majority also errs by judging the instant unfair |abor
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practice case by the sane standard as it would judge an el ection
case. Wile | do not share the maj ority's sanguine view of the
enployer's role in informng the work force about the consequences of
uni oni zation, | believe that the apparent preference of enpl oyee
voters should not be overturned, absent a serious act of coercion.
The bal ance in an el ection case clearly favors uphol ding the election.

As to an individual unfair |abor practice allegation,
however, the bal ance, in ny vi ew, favors protection of the enpl oyees’
ri ghts under Labor Code section 1152 over the enpl oyer's interest in

dissemnating "i nformati on”. Radovich Il, therefore, does not

i nvol ve the sane considerations as Radovich. | and should not control

the out cone.

Dat ed: January 4, 1984

JEROME R WALDI E, Menber
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NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regi onal
Ofice the General Counsel of the Agricultural Labor Rel ati ons Board
i ssued a conpl aint which alleged that we, Jack or Marion Radovi ch,
had violated the | aw. After a hearing at which each side had an
opportunity to present evidence, the Board found that we did viol ate
the law by interrogating two enpl oyees about their uni on synpat hi es.
The Board has told us to post and publish this Notice. Ve will do
what the Board has ordered us to do.

W also want to tell you that the Agricultural Labor Rel ati ons
Act is a law that gives you and all other farmworkers in
California these rights:

1. To organi ze your sel ves;

2. Toform join, or help unions;

3. To vote in a secret ballot election to deci de whet her
you want a union to represent you;

4 To bargain with your enpl oyer about your wages and
wor ki ng conditions through a union chosen by a najority of
t he enpl oyees and certified by the Board;

5. To act together with other workers to hel p and protect
one anot her; and

6. To decide not to do any of these things.

Because it is true that you have these ri ghts, we prem se t hat:

WE WLL NOT interrogate any agricul tural enpl oyee about his or
her uni on synpat hi es.

Dat ed: JACK OR MARI ON RADOVI CH

By:

(Representative) (Title)
If you have questions about your rights as farmworkers or about this
Noti ce, you may contact any office of the Agricultural Labor
Rel ations Board. One office is |located at 627 Miin Street, Del ano,
California. The telephone nunber is (805) 725-5770

This is an official Notice of the Agricultural Labor Rel ations
Board, an agency of the State of California.

DO NOT REMOVE OR MUTI LATE.
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CASE SUMVARY

Jack or WMarion Radovich 1C ALRB Nb. 1
Case Nos . 79-CE-19-D 79-CE32-D
79-C&-20-D  79-CE33-D
79-C&-21-D 79-C&34-D
79-C&-23-D  79-CE35-D
79-C&-25-D 79-CE39-D
79-C&27-D 79-CE45-D
79-C&31-D 79-CE48-D

Board Reconsideration of 9 ALRB No. 16

Pursuant to the Board's own request, the Court of Appeal s renanded
this case, 9 ALRB No. 16 (Radovich |) to the Board for
reconsideration in light of Jack or Marion Radovich (1983)

9 ARB No. 4.5 ( Radovich Il ). In both cases, Jack Radovi ch made
statements to his enployees during decertification canpai gns.
conparing union with non-union benefits. The Board deci ded that

no neani ngful distinction could be drawn between Jack Radovich 's
April 1979 conparison of contract and precontract medi cal plans
(Radovich |I) and his 1981 conprehensive conpari son of wages and
benefits under union contract with wages and benefits at non-union.
ranches in the area (Radovich I1) . The Board found that in both
cases the enpl oyees' interest in full disclosure and rmaxi num

i nformation concerning the advantages and di sadvant ages of

uni oni zati on out wei ghed any arquabl e or possible coercive effect of
the statenent. The Board therefore dismssed the allegation in the
conplaint regarding the inplied promse of benefits and issued a
revised order tailored to the single isolated interrogation

vi ol ati on.

HENNI NG CONCURRENCE

Menber Henning concurred with the majority's conclusion that

under NLRB precedent the Enmpl oyer's conpari son of benefits did not
inplicitly promse rewards for decertifying the uni on. However, based
on the considerations expressed in his dissenting opinion in Jack or
Marion Radovich (1983) 9 ALRB No. 45, he would apply a stricter
standard to enpl oyer comruni cati ons nade during a decertification
canpaign than to those made during a certification canpai gn.

VALDI E DI SSENT

Menmber Wal die would reaffirmthe Board's original conclusion that
subtl e prom ses of inproved benefits by an enmpl oyer, though couched
interns of a compari son, have special meaning to an enpl oyee and
tend to interfere with the enpl oyee's free

oo 0

This Case Summary is furnished for infornmation only an
official statenent of the case, or of the ALRB.
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