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STATE OF CALIFORNTIA

AGRICULTURAL LABOR RELATIONS BOARD

D'ARRIGO BROTHERS COMPANY
. OF CALIFORNIA,

Case Nos. 80-CE-256-EC
" Bl1-CE-68-EC
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Respondent,
and

UNITED FARM WORKERS OF
AMERICA, AFL-CIO,

Charging Party,
and 9 ALRB No. 3
CARLOS CHAVEZ VASQUEZ,

Charging Party.
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DECISION AND ORDER

bn August‘iz, 1982, Administrqtive Law QOfficer (ALQ)
Brian Tom issued the attaéhed Decision in this proceeding.
Thereafter, General Counsel, Respondent} and the United Farm
Workers of America, AFL-CIO (UfW) each timely filed exceptions
and a supporting brief, and each filed a:reply brief. |

Pursuant to the provisions of iabor Code section 1146,l/
the Agricultural Labor Relations Board (ALRB or Board) has
delegated its authority in this matter to a three-member panel.

The Board has considered the record and the attached

Decision in light of the exceptions and briefs and has decided
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= a1l section reference herein are to the California Labor Code
unless otherwise stated.
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to affirm the rulings, findings, and conclu51ons-/ of the ALQO as
modified herein and to adopt his recommended Order with modifica-
tions.

The Subcbntracting of Bargaining Unit Weeding and Thinning Work

The ATLO conéluded that Respondent violated section 1153
(e} and (a) of the'Agricuitural Labor Relations Act (Act)‘by
unilaterally subcontracting a portioh of its weeding and thinning
work to labor contréctor crews from mid-October 1980, to the end
of'tﬁe 1986—1981 weeding an& thinning'season. The ALQ found that
Respondent's past practice was to utilize its seniority workers to
the fullest extent possible, but to subcontract some of its weeding
and thinning work, if necessary. From the beginning of the 1980-
1981 season to mid—October 1980, Respondent subcontracted such work
for purely ecoﬁomic reasons, including_a shortage of bﬁses an&
superVisors and an increase in the amount of work ﬁo be done caused
by field and crop conditions. However, when Respondent's buseé and
supérﬁisors returned to the Imperial Valley from Salinas in

mid-October, Respondent continued to utilize labor contractor crews

2/

ZWe affirm the ALO's conclusion that Respondent violated
section 1153 (¢) and (a) by discharging Juan Urrutia, and violated
~section 1153 (a) by threatening its employees. We alsc adopt the
ATLO's recommended dismissal of the allegations that Respondent
violated the Act by discharging Miguel Gonzalez and by withholding
overtime from employee supporters of the UFW. We find that the
ALO's recommendations are well supported by the record. Both the
Respondent and the General Counsel excepted to some of the ALO's
credibility resolutions. To the extent that an ALO's credibility
resolutions are based on the demeanor of the witnesses, we will
not disturb them unless the clear preponderance of the relevant
evidence demonstrates that they are incorrect. (Adam Dairy dba
Rancho Dos Rios (1978) 4 ALRBR No. 24; Standard Wall Products (1950)
91 NLRB 544 [26 LRRM 1531].) Our review of the record herein
indicates that the ALO's credibility resolutions are supported by
the record as a whole. '
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rather than rehiring its seniority weeding_and thinning workers.
The ALO.found.that Respondent had a duty to bargain ovef the
subcdntracting commencing in mid-chober, since there was then
no lﬁnger any economic reason for continuing the subcontracting
arréngement,7Resﬁondeht did not follow its past practice of
utilizing its own séniority workers as much as possible, and an
entire crew was not rehired as a conseqguence.

While we agree with the result reached by the ALO, we

disagree with his rationale. The ALO based his conclusion on two

National Labor Relations Board (NLRB)'caées, Fibreboard Paper

Products Corp. v. NLRB (1964) 379 U.S. 203 [57 LRRM 2609] and

Westinghouse Electric Corporation (1965) 150 NLRB 1574 [58 LRRM

1257]. 1In those cases, the employers subcontraéted bargaining
unit work to independent contractors, and the work was thereafter
performed by employeés who wéré not part of the certified bargain-
ing unit. In the inétant matter, the weeding and thinning work
continued to be performed by bargaining unit employees, although
they worked in labor contractor crews_ratﬁer than Respondent's

3/

seniority crews.= In Tex~Cal Land Management, Inc. (1982)

8 ALRB No. 85, we noted that the engagement of a labor contractor
does not necessarily, or by itself, constitute contracting out of
bargaining unit work. However, the use of employees provided by a

labor contractor to perform tasks customarily performed by

E/Pursuant to section 1140.4{c), farm labor contractors are not
agricultural employers, and the agricultural employees provided to.
an employer by a labor contractor are members of the eamployer's
bargaining unit because they are employees of the employer for all
purposes under the Act.

9 ALRB No. 3 3.



employeas hired directly by the employer may constitute a
unilatera; bhange in the employer's hiring pfactices, and an
employer would violate section 1153(é) and (a} by inStitutiﬁg such
a change without giving its employees' certified Bargaining repre-
senﬁative prior notiéé thereeof and an opportunitj to bargain about‘
thé proposed change.
Reépondent's practice was to utilize its seniority
workers first in its weeding and thinning season, and then to,hiie
~ labor contractor crews when and if it became necessary to do so in
order to proﬁect the crop. Nevertheless,‘in mid-October 1980,
when Respondent's buses and foremen returned to Blythe and Respon-
dent could have recalled all of its seniority workers, it continued
to employ workers provided by the labor contractor. We find that
'Respondent instituted that chaﬁqe in its hiring practiees-without
giving the UFW prior noticé or an opportuniﬁy to bargain, and
thereby viclated section i153(e) énd (a)} of the Act.

The Unilateral Change in Recall Procedure

The ATLO fouﬁd that, in May 1981, Respoﬁdent changed its
method of recalling workers by instituting a written recall method
instead of its previous written and oral notification system.
However, the ALO found that, with minor variations, the time
Respondent gave employees to report to work remained constant, and
that the change in the recall procedure was too insignificant to -
require bargaining, since Respondent customarily used written
notices to recall some employees, and there was no evidence that
the change affected any of the employees in any manner. General

Counsel and the UFW excepted to the ALO's recommended dismissal of

% ALRB No. 3



this allegation, and we f£find merit in their exceptionS,

| An emplofer‘é implementation of a change in its employees'
terms and conditions of employment, without giving'the employees'
certified hargaining representative prior noﬁiée théreof or an
‘opportunity to bargaih about it, constitutes a per se violation of
section 1153 (e) and (a) regardless of‘the émployer's good or bad

faith. - (NLRB v. Katz (1962) 369 U.S. 736 [50 LRRM 2177];

N. A. Pricola Produce {1981) 7 ALRB No. 49.) By such unilateral
'action, én employer bypasses the employees' céftified bargaining
representative and thereby undermines the union's status as the
emélofees‘ chosen représentative.éf

| ﬁe affirm the ALO's finding that Respondent instituted
a change in its recall prbcedure. Prior to May 1981, Respondent
ralied almost exclusively on word-of-mouth, personal visits, and
telephone calls to contact its seniority workérs for purposes of
recall, and sent letters only when oral notification failed.
After May 1981, there was a significant increase in the number of
recall letters sent, and the ALO crédited production manager Mike
Garcia's testimony that Respondent changed to a new.system of
recalling all seniority workers’by certified letters and discon-
tinued the use of word-of-mouth or telephone coﬁtact.

However, we feject the ATO's finding that there was no

change in the number of days Respondent gave the seniority workers -

4/

-~ In order to prove that a unilateral change in wages or working .
conditions viclated section 1153 (e), General Counsel need not
prove that any employee suffered a loss by reason of the change.
The national board has noted that "the loss, if any, is a matter
to be determined in the compliance stage of the case.” (American
Gypsum Company (1977) 231 NLRB 1291, 1299 [97 LRRM 1069].)

9 ALRB No. 3 5.



to report to work. Respondent introduced into evidence 29 recall
letters, dated throughout the years 1977 throuéh 198B0. Many
Specify a reporting date within two to seven days following the
date of the letter, while others require the addressees to report
within 72 hdurs after'receipt of the letter, or to call the office
to set up a time to retuin to work. General Counsel introduced 37
recall letters, all of which were sent after May 1981. Those
1etters ére-essentially identical, and each specifies a date.and
hour for the employee to return to work and indicates thét, if the
emplovee failé to report in time, he or she will be considered é

- voluntary guit. Almost all the letters require the workers to
appear for work ﬁitﬁin.three to five days of the date of the letter.
Two of the letters instruct the employee to report to work on the
date which the letter itself bore. Based on that evidence, we find
that Respondent did-chénge the amount of time it géve emplovees to
report to work.

In its response brief, Respondent argued that the change
in its recall method was not a mandatory subject‘of bargaining
because it did not fesult in the eliminaticn of bargaining unit
_jobs. However, Respondent offered no support for that novel argu-
ment. Mandatory subjects of bargaining ére those which set a term

or condition of employment or regulate the relation between the

employer and the employee. (Womac Industries, Inc. (1578}

238 NLRB 43 [99 LRRM 1185].) The recall method Respondent used
established when laid-off employees would be reguired to return to
work in order to fetain their jobs and their seniority. The change

Respondent instituted in its recall method involved a condition of

9 ALRB No. 3



employvment and therefofe constituted. a mandatory subject of
bargaining.

The NLRB has held that the institution of new ﬁork‘rulés,
without consultation with or prior notice to the union, violates

the National Labor Relations Act (NLRA). (Schraffts Candy Company

(1979) 244 NLRB 581 [102 LRRM 1274].) In Electri-Flex Co. v. NLRB

(7th cir. 1978) 570 F.2d 1327 [97 LRRM 2888], the court upheld the
NLRB'é.finding that an employer violated.section 8 (a) (5) of the
NLRA by uqilaterally implementing a new call-in rule, which
required employees to report by a specified tiﬁe if they were going
to be absent from work. The national board rejectéd the employer's
argumenf that a call-in rule had always been in force in the plant,
and that the .institution of the new rule was merely an attempt to
improve the‘system.in‘accordande_with unioﬂ demands on which
agreement had alreadyvy been reached at the baﬁgaining table. IThe
board noted that'the_call—in rule had‘previouslylbeeﬁ enforced in
an inconsistent manner, and that maﬁy employees were unaware of its

existence. (See also Harowe Servo Controls, Inc. (1980) 250 NLRB

958 [105 LRRM 1147], where the national board foupd that the
employer violated the NLRA by unilaterally changing the grace
period within which‘employees could be late for work without losing
any pay.)

It is true, as the ALO noted, that some unilateral
changes which‘employers make in their employvees' working conditions
are too insignificant to constitute violations of the Act. (Masters
Slack (1977) 230 NLRB 1054 [96 LRRM 1309].} However, we reject the

ALO's finding that the change Respondent instituted in its recall
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procedure was such an insignificant chénge.‘ In Master Slack, the
NLRB found that certain changes, including requiring employeés o
tuck in their shirttails when leaving the building, and tc call
the receptionist rather than the supervisors to report an absénce
from wérk, did not viélate.the NLRA. However, the natiocnal board 
found that the employer vioclated the NLRA by instituting several
cther changes, including changes in the tardiness and absenteeism
rules, wage increases, production rates and quqtas, layoff, recall,
énd life and health insurance plans.

| We find that the change Respondent instituted in its
recall methdd was significant enough to constitute an unlawful
unilateral change. The word-of-mouth method Respondent utilized
before May 1981, to recall its seniority workers is gquite efficient
in the agricultural context, where workefs are often contacted
through foreman, other workeré, and family members. Many agricul-
tural emplovees have difficulty receiving mail in a prompt and
efficient manner. Workers often leave one area when the harvest
or other season is completed and‘dé not return until work starts
in the following season. Many workers have several addresses, or
use post office box addresses, or live in labor camps or motels,
where mail is not delivered directly to each employee. Given the
difficulty many agricultﬁral workers have receiving mail,
Respondent's change to recalling seniority workers exclusively by -
the use of certified mail could result in employees not being able
to report to work in time to retain their seniority, especially in
light of the short time period the employees were given in which

to report to work. The UFW, as the employees' chosen bargaining

% ALRB No. 3



representative, should have been giﬁen an opportunity to bargain

over such a significant'chahge, and Respondent's implementation of
the chanée without such notice orlopﬁoftunity tp bargain violated
section 1153(e) and (a) of the Aq?.é/

Foreman Roberto Castro's Interrogation of and Threat to Vicente
and Manuela Ramirez and the Weeding and Thinning Crew

The ALO credited the testimony of emplovees Vicente and
Manuela Ramirez concerning forgman'Roberto Castro's comments on
November 18, 1981. On that day, Casfro told Vicente Ramirez that
he understood there was going to be a meeting, and he wanted to
know what the meeting was about. Both Vicente and his wife Manuela
testified that, later that day, when the weeding and thinning crew
members were .in the bus waiting to leave the ranch, Castro repeated
the same statement to the crew, and added that hé wantéd to know
who the representative of fhe crew was. He added that he wanted
all the workers to attend the meeting, because it might be, very
important. When Castro asked where the meeting would be held,
Vicente replied that it would be at his house that afternoon.

Castro said that everyone should go and find out what the meeting

E-/We reject the argument of General Counsel and the Charging
Party that Miguel Gonzalez was prejudiced by the change in
Respondent's recall system, because he failed to report to work
within the time specified in his recall letter, and was therefore
considered a voluntary guit. Respondent's efforts to recall
Gonzalez, however, spanned the period before and after the change
in the recall procedure. Pursuant to its past practice, Respondent
tried to locate Gonzalez through co-workers and his brother Martin
in April and May 198l1. When Miguel did not report to work based on
that word-of-mouth notification, Respondent sent him a certified
letter on June 11, 1981. Although that letter was mailed after
Respondent changed its recall procedure, Miguel was not prejudiced
by that change, since he had already received oral notification
pursuant to the previous recall system.

8 ALRB No. 3



was about, and that he also wanted to know what it was about.

| Castro then told the employees‘that he knew there were
"agitators" among thé workers and that he was going to investigate,
because it was not "conveﬁient".for him or for Respondent to have
such agitators working there. Castro said that he would find out
who the agitators were, and that he would take away their work.
Vicente reséonded that, if Castro thought he was an agitator,. he
should take his work away from him. Vicenté‘teétified that Castro
also said that he did not want the weeding and thinning crew
members to talk to workers from the state, but he did'not respond
when Vicente asked him whether Respondeﬁt was prohibiting the
employees from talking to AiRB'égents;

| The ALO recommended that the allegation based on the
above incident he diémissed, as there was ﬁo evideﬁce tha£ the
meeting Castro mentioned involved protected concerted aétiﬁities,
and no evidence of the context of Castro's questioﬁs'about a
representative or his remarks about agitators. We find merit in
the exceptions of the General Counsel and the UFW to the ALO's
recommended dismissal of the allegation.

The test for whether an employer's statements constitute

a threat or other form of intefference, éoercion, and/or-resﬁraint
"is not the employeé's reaction but whether the statements woula
reasonably tend to interfere with or restrain employees in the

exercise of their rights guaranteed by the Act." (Jack Brothers

and McBurney, Inc. (1978) 4 ALRB No. 18.) Castro's remarks to the

crew are clearly the type of statements that would reasonably tend

to interfere with the employees' exercise of their section 1152

9 ALRBE No. 3 10.



rights. Castro said that he knew a meeting was schedulgd, asked
where the meeting was going to be held, and asked who the crew's
representétive was. He said that he was going to find out who the
agitators were and discharge them. The employees could reasonably
believe that Castro's remark about "workers from the state" ﬁas a

‘reference to ALRB employees.

The case relied upon by the ALO, Faith Garment Company
(1979) 246 NLRB 299 [102 LRRM 1515], is inapposite. In that case,-
a supervisor and a worker wére talking about whether an emplovee
who had been at work for several days had lost her job; The
supervisor said ﬁhat the company would get rid of all "trouble-
makers". The NLRB's Administrative Law Judge noted’that, in some
contexts, the word "troublemaker" could be a reference to a union
adherent. waever, under the circumstances, its'meaning Wasl
unclear, since the conversation had nothing to do with organiza-
tional activity, and there was no evidence that the employee being

discussed was a union supporter. (See also Anton Caratan & Sons

(1982) B ALRE No. B83.) Although, in the instant case, foreman
Castro did not use the word "union" or UFW, the import of his
remarks was clear, especially inllight of his question about who
the crew's "representative" was, his advice to avoid "state

workers,"

and his failure to deny that he meant ALRB agents.
Castfo made it abundantly clear to the workers that he was aware
cf their activitj, and that he intended to find out who was behind
it and get rid of the "agitators“. We f£ind that foréman Castro's

remarks clearly tended to interfere with, restrain, and coerce

agricultural employees in the exercise of their section 1152

9 ALRB No. 3 11.



rights, and we therefofe conélude that Respondent thereby violatéd
section llSﬁ(a) of the Act.
ORDER

By auﬁhority of Labor Code section 1160.3,'the
Agricultural Laboxr Reiatidns-Board {Board) hereby ofders théf
Respondent D'Arrigo Brothers Cbmpany of California, it officers,
agents, successors, and assigns shall: |

1. Cease and desist from:

(a) Unilaterally changing its hiring practices or
unilaterally changing its recall proéedure, or ofherwise makiﬁg
any unilateral change in its agricultural employees' wages, hours,
or working conditions, without giving the United Farm Workers of -
America, AFL{CIO (UFW) prior notice and an opporfunity to bargain.
abéut such changes. | |

(b) Discharging, failiﬁg énd/or refusing to rehire,
or otherwise discriminating against, any aqriculturai employee(s)
because of his/her (their) union activities and/or protected
concerted activities. |

(¢) Threatening any agricultural employee(s) with
loss of employment, péssible civil litigation, or any other
repriéal because of his/her (their) union activities and/or
protectéd concerted activities.

(d) In any like or related manner interfering with, -
restraining, or coercing any agricultural employee in the exercise
of the rights guaranteed by section 1152 of the Agricultural Labor
Relations Act (Act).

2. Take the following affirmative actions which are

9 ALEB No. 3 iz.



deemed necessary to effectuate the policies of the Act:

(a) Upon the UFW's request, rescind the‘unilatérai
éhanges it instituted in its hiring practice in October 1981, and
in its recall prdcedure in May 1981, and thereafter notify and
meet and bargain colléctively in good faith with the UFW, at its
request, over any propesed changes in Respondent's hiring practice,
recall procedure, or any other term or condition of its employees'
empldyment;

(b) Make whole_ifs preéent and- former aériéulturai
employees for all losses of pay and other economic losses they
have suffefed as a result of Respondent's contracting out of weed-
ing aﬁd thinning work from mid-October 1980, until the end of the
1980-1981 thinning and weeding season, and/o; as a result of the
May 1931, change in its recall procedure,‘which caused the
employees é diminution or loss of work, such amounts to bélcomputed
in accordance with established Board precedeﬁts, plusg interest
thereon, computed in accordancé with our Decision and Order in,

Lu-Ette Farms, Inc. {(1982) 8 ALRB No. 55.

{c} Offer to Juan Urrutia immediate and full
reinstatement to his former job or substantially equivalent
éosition, without prejudice to his seniority or other employment
rights or privileges, and make him whole for all losses of pay and
other economic losses he has suffered as a result of the discrimi- -
nation against him, such amounts to be computed in accordance with
established Board precedents, plus interest thereon, computed in

accordance with our Decision and Order in Lu-Ette Parms, Inc.

{1982) 8 ALRB No. 55.

S ALRB No. 3 13.



(d) Presefve and, upon regquest, make available to
this Board and its agents, for examination, photocopying, and
6thérwise copying, all pafroll records, social security péymenf
records, time cards, personnel records and reports, and all other
reédfds relevant and hedessary fo a detefmination, by the Regional‘
Director, of the béckpaﬁ period and the amounts of backpay and
interést due.ﬁnderlthe.terms of this Order.

(e) Sign the Notice to Agricultural Employees
attached hereto and, after its traﬁslation by a‘Bqard agent into
all é?propriate languages, rep&oduce sﬁfficient copies in each
language for the purposes éet forth hereinafter.

(£) Maii copies of the attached Notice, ih all
appropriate languages, within 30 days after the date of issuancé
of‘thié Ofder, to all agricultural employees employved by Respondent
at any time during the period from May 31, 1981;'until thé date on
which the said Notice is mailed. |

(g) Post copies of the aﬁtached Notice, in all
appropriate languages, in conspicuous places on‘its property for
60 days, thé period(s) and place(s) of posting to be determined by
the Regional Director, and exercise due care to replace any Notice
which has been altered, defaced, covered or removed.

(h) Arrange for a representative of Respondent or
a Board agent to distribute and read the attached Notice, in all
appropriate languages, to all of its agricultural employees on
company time and property at time(s) and place(s) to be determined
by the Regional Director. Following the reading, the Board agent

shall be given the opportunity, outside the presence of supervisors,

9 ALRB No. 3 14.



and managemént, to ahswer any guestions the employees‘may have

' concerning the Notice or their rights under the Act. The:Regional
Diréctor shall determine a reasonable rate of compensation to bé

" paid by Respondent to ali nonhourly wage'employges in order to
compensate them for time lost at this reading and during the
question—éndwanswer period.

(i) Notify the Regiocnal ﬁirector in writing, within

30 days after the date of issuance of’thié Order, of the steps
IReépondent has taken to comply with its terms, and continue £0<
report periodically thHereafter, at the Regional Director's request,

until full compliance is achieved.

Dated: February 9, 1983
ALFRED H. SONG, Chairman

JEROME R. WALDIE, Member

9 ALRB No. 3 15.



MEMBER McCARfHY, Dissenfing‘in part:

I would find no violation of. the Act.iﬁ Respondent's .
modification of its recall system. Iﬁ changing from a system
wﬁiph involved either orai or written notification to one which
was based on.wtitten notices, Rgspon@ent did not éfféct working
conditions in ény substantive,waj; Contrary to the majority, I
find no difference of any consequence in the‘fact that written
notices under the old system ggnerally gavelworkers from 2-7 days
to repart for work while those under the new éystem.generally gave
workers 3~5 days. Mo;epver, the majority has blithely assumed that
the word-of-mouth processlit extols would not be operative in any
way under the neﬁ system. Indéed, the neﬁ system is apt to
generate considerable word-of-mouth notification as workers who
receive the written notices inform'their friends and associates
that Respondent has sent out the call for workers. If anything,
the new system provides even greater assurance-that Respondent's

employees will learn of the recall in a timely fashion.

9 ATRB No. 3 16.



2As in Cattle Valley Farms (1982} 8 ALRB No. 59

(acquisition of land) and Joe Maggio, Inc. (1982) 8 ALRB No. 72

(change in method of lettuce harvesting), the record fails to
demonstrate thatlthelchénge implemented by the employer will have
any significant impacf on‘the working conditions of the employees.
I agree with ﬁhe ATQ's conciusiqn that under such circumstances,
Ibargaining is not required. |

Dated: February 9, 1983

JOHN P. McCARTHY, Member

9 ALRB No. 3 17.



NOTICE TO AGRICULTURAL EMPLOYEES

After investigating charges that were filed in the El Centro Regional
Office, the General Counsel of the Agricultural Labor Relations Board
{(Board) issued a complaint which alleged that we, D'Arrigo Brothers
Company of California, had violated the law. After a hearing at which
edch side had an opportunity to present evidence, the Board found that
we did violate the law by: c¢hanging our hiring and recall procedures
without giving the United Farm Workers of America, AFL-CIO (UFW); the
certified bargaining representative of our employees, advance notice
of the changes and a reasonable opportunity to bargain about those
changes; discharging Juan Urrutia because of his union activities;

and threatening employees with discharge or court action because of
their union activities or other protected concerted activities. The
Board has told us to post and publish this Notice. We will do. what
the Board has ordered us to do.

We also want to tell you that the Agricultural Labor Relations Act is

a law that gives you and all other farm workers in California these
rights:

1. To organize yourselves;

2. To form, join, or help unions;

3. To vote in a secret ballot election to decide whether you want
& union to represent you;. :

4. To bargain with your employer about your wages and working
conditions through a union chosen by a majority of the employees
and certified by the Board;

5. To act together with other workers to help and protect one
another; and .

6. To decide not to do any of these things.

- Because it is true that you have these rights, we promise that:

WE WILL NOT do anything in the future that forces you to do, or stops
yvou from doing, any of the things listed above. ‘

WE WILL NOT hereafter discharge, lay off, or in any other way discrim-
_inate against, any agricultural employee because he or she has engaged
in union activities or other protected concerted activities.

WE WILL reinstate Juan Urrutia to his former or substantially
equivalent employment, without loss of seniority or other employment
privileges, and WE WILL reimburse him for any pay and other money he
has lost because we discharged him, plus interest. ‘

WE WILL NOT change our hiring or recall procedures or any other of

your working conditions without first notifying and bargaining with
the UFW about such matters because it is the representative chosen

by our employees.

WE WILL, if the UFW asks us to do so, rescind either or both of the
changes we previously made in our hiring and recall procedures, and
WE WILL make each of our emplovees whole for all economic losses he
or she has suffered as a result of the changes, plus interest.

9 ALRB No. 3 18.



WE WILL NOT threaten any employee with dischatge, court - action, or any
other reprisal for joining, supporting, or assisting the UFW, or
engaging in any other protected concerted activity.

Dated: | D'ARRIGO BROTHERS COMPANY OF CALIFORNIA

By:

Representative Title
If you have a guestion about your rights as farm workers or about this
Notice, you may contact any office of the Agricultural Labor Relations
Board. One office is located at 112 Boronda Road, Salinas, California,
93907. The telephone number is (408) 443-3160.

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the State of California.

DO NOT REMCVE OR MUTILATE.

9 ALRB No. 3 19.



CASE SUMMARY

D'Arrigo Brothers Company 9 ALRB No. 3
of California Case Nos. B0-CE-256-EC

(UFW) B1-CE-68-EC

‘ : " B1-CE=74-EC
81-CE-126-EC
82-CE-17-EC
8 2-CE~19-EC

AL.O DECISION

The ALO found that, during the first month of its weeding and
thinning harvest, Respondent subcontracted some of the weeding
and thinning work to labor contractor crews for purely economic
reasons, including a shoritage of buses and supervisors and an
increased amount of work caused by field and crop conditions.
However, after the first month of the season, when Respondent's
buses and supervisors became available, Respondent continued to
utilize labor contractor crews, rather than following its past
- practice of utilizing its seniority workers to the fullest extent
possible. The ALO concluded that Respondent violated Labor Code
section 1153{(e) and {(a) by subcontracting weeding and thinning
work when it could have hired back its seniority workers. The ALO
also concluded that Respondent did not violate the Act when, with=
out notifving or bargaining with the Union, it changed its employee
recall procedure by instituting a written recall method instead of
its previous written and oral notification system, since the time
Respondent gave employees to report to work remained the same, the
change was too insignificant to require bargaining, and there was
no evidence that the change affected any of the employees in any
manner.

The ATLC concluded that Respondent violated section 1153(c) and (a)
by its discharge of employee Juan Urrutia because of his support

. for and activities on behalf of the Union, rather than his alleged
refusal to follow a work order, but that General Counsel failed to
establish that Respondent viclated the Act by discharging employee
Miguel Gonzalez, since Respondent fired Gonzalez because he failed
to respond to a recall notice in a timely manner. The ALO also
found that General Counsel failed to prove that Respondent withheld
overtime from Union supporters.

Finally, the ALO concluded that Respondent viclated section 1153(a)
by its foreman's threats to workers that he would file a lawsuit or
involve them in litigation because they attended a meeting at which
the tractor drivers discussed the Union and selected a representa-
tive. However, the ALO recommended dismissal of the allegation
that Respondent violated the Act by its foreman's guestioning of
emplovees about a meeting that was to be held the same day, asked
who the representative of the crew was, told the employees that he
was going to find out who the “"agitators" were and get rid of them,
and said that he did not want the employees to talk to "workers
from the state.”



BOARD DECISION

The Board affirmed the ALO's conclusions that Respondent violated
section 1153 (¢) and (a) by discharging Juan Urrutia, and vioclated
section 1153 {(a}) by threatening its employees with a lawsuit because
they attended a meeting to discuss the Union and select a represen-
tative. The Board also adopted the ALO's recommended dismissal of
the allegations that Respondent violated the Act by discharging
Miguel Gonzalez and by withholding overtime from employee
supporters of the UFW.

The Board affirmed the ALO's conclusion that Respondent violated
section 1153(e) and (a) by using labor contractor crews for a - ,
portion of its weeding and thinning work, but based its conclusion
on a different rationale than the ALO. The Board found that the
use of labor.contractor crews did not, by itself, constitute
contracting out of bargaining unit work, since the weeding and
thinning work continued to be performed by bargaining unit employ-
ees, although they worked in labor contractor crews rather than
Respondent's seniority crews. However, the use of labor contractor
employees constituted a unilateral change in Respondent's hiring
practice, and Respondent violated the Act by instituting the change
without giving the Union prior notice or an opportunity to bargain
about the change.

The Board also concluded that Respondent violated section 1153 (e)
and {(a) by unilaterally changing its recall procedure without
giving the Union prior notice or an opportunity to bargain about
the change. The Board found that Respondent changed not only the
- method of recall, but also the number of days it allowed for
'seniority employees to report to work. The method of recall was
a mandatory subject of bargaining and, although some unilateral
changes which employers make in. their employees' working conditions
are too insignificant to constitute violations of the Act, the
change in Respondent's recall procedure was smgnlflcant enough to
constitute an unlawful unilaterxal change.

The Board also concluded that Respondent violated section 1153(a)
by its foreman's guestioning of employees about a meeting, said he
was going to get rid of the "agitators," and told the emplovees not
to talk to workers from the state, since the foreman's questions
and remarks would reasonably tend to interfere with, restrain, or
coerce employees in the exercise of their rights guaranteed by the
Act.

DISSENTING OPINION

Member McCarthy would find no violation in Respondent's alteration
of its recall procedure. He feels that the revised system would
augment the opportunities for workers to learn of the recall and
that no significant adverse impact or working conditions can be
attributed to the change. Under such circumstances, bargaining
should not be required.

* * %

This Case Summary is furnished for information only and is not an
official statement of the case, or of the ALRB.

* k %
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DECISION OF THE ADMINISTRATIVE LAW OFFICER

STATEMENT OF THE CASE

.Brian Tom, Administrative Law'Officer: This case was
heard before me on March 15, lE, 17, 22, 23, 24 and‘25 in El;Centro,
California.

The Third Amended Consolidated Complaint, dated March 3,
1982 (a Consoclidated Complaint dated December 18, 1981, a First
Amended Consqlidated Complaint dated February 19, 1982 and a

- Second Amended Consolidated Complaint dated February 23, 1982 were



previously filed) is hased on five charges filed hy the United
Farm Workers of America, AFL-CIO (hereinafter the "UFW" or "Union")
and one charge filed by Carlos Chavez Vasquez,

The charges were duly served on Respondent D'Arrigo
Bros. on December 2, 1980, July 16, 1981, September 4, 1981,
December 18, 1981, Jahuary 21, 1982 and January 26, 1982.

The six charges were consolidated pursuant to Section
20244 of the 2Agricultural Labor Relafions‘Board Regulations by
order of the Regional Director.

The Third Amended Consolidated Complaint alléges that
.Respondent committed variéus_violaﬁonsof-the Agricultural
Labor Relations Act (hereinafter "Act"). |

All parties were represented at the hearing and given
a full-oppﬁrtunityAto participate in the proceediﬁgs. The General
Counsel and Respondent filed briefs in support of their résﬁective
positions, after the close of the hearing.

Based upon the entire record, inciﬁding my observation
of the demeanor of the witnesses; and after consideration of the

argumentsand briefs submitted by the parties, ‘I make the‘foliowing:

FINDINGS, ANALYSIS AND CONCLUSIONS

I. JURISDICTION

Fespondent is engaged in agriculture in California,

as was admitted by Respondent. Accordingly, I find that Respondent
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is an agricultural employer within the meaning of Section 1140.4(c)
of the Act.

The UFW is a labor organization representing agricule
tural employees within the meaning of Section 1140.4(f) of the
Act, as was admitted, and I so find, . -

II. THE ALLEGED UNFAIR LABOR PRACTICES

The General Counsel's Third Amended Consolidated
Complaint as amended at the hearing alleges, inter alia, that
Res?dndent, and/or Respondent's agents, interfered with, restrained,
~and coerced its employees in violation of its employees rights
as guaranteed in Section 1152 of the Act by: |

1. ﬁuring the 1980/81 season, subqontracted bargaiﬁihg
unit weéding and thinning work in its Imperial Valley agricul-
tural 0peia£ion'without notifying or bargaining'with‘the UFH,

2. Beginning on or about June 11, 1981, Respondent
instituted a new employee recall procedure without notifying
or bargaining with the UFW,. |

3. On or about July 3, 1981 discriminatorily discharged
and/or refused to rehire employee Miguel Gonzalez because of his
participation in union and concerted activities.
| 4, On or about August 31, lBBl‘discriminatoriiy
discharged employee Juan Urrutia because of his union and coﬁcerted
activities, |

) 5. Beginning on or about August, 1981 discriminated

. against cérfain tractor drivers with greater seniority by assigning'
.them fewer'hours of work than assigned to tractor drivers‘with |
lesser seniority in retaliation for their union and concerted

-
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activities.

6. Beginning on or about November 18, 1981, Respondent
by and through its agent Roberto Castro, interrogated and
threatened Vicente Ramirez and Respondent's weed and thin crew
concerning their union and concerted activities in an attempt
to discourage those activities,

7. Beginning on or about January 20 and 26, Respondent,
by and through its agent Ramon Moreno interrogated and threatened
Manuel Lopez Huerta, and Carlos Chavez Vasguez respectively, concerning
their union and other concerted activities in an attemot to discourage

those activities.

PRELIMINARY FACTS

Respondent is a large agricultural corporation Qith its
main headquarters located iﬁ Salinas,'Californig: Respoﬁdent |
maintains a sub-office in Brawley, Ca;iforniaF to oversee its
Imperial Valley operations and it is here in theilmperial Valley
that the wvarious charges:are alleged to have taken place.

The UFW has been certified as the bargaining .repre-
sentative for Respondent's agricultural employees in its
Imperial Valley and Salinas locations since Bugust 24, 1977.

. This certification was uphield by the denial of review from
the Court of Appeal for the First Apoellate District on |

March 20, 1980. Negotiations have ensued between Respondent

and the UFW; however, at the time of the hearing, the negotiations



have been unsuccessful.

The various charges will each be summarized, discussed
and resolved separately, as each when taken alone arises out of

different sets of facts.

I, THE SUBCONTRACTING OF BARGAINING UNIT WEEDING AND THINNING WORK.

FACTS

For the past 10 years, Respondenﬁ has subcontracted
part of its thinning and weeding work out to various subcontractors.
This work involves primarily Respondent's broccoli, lettuce,
mnstard and other crops ffom the months September to mid-February.
In addition to using subcontractors Respondent also hired its
own crews for thinning and weeding.

The Genefal Counsel contends that in the 1980;81
season, a greater part of the thinning andlﬁeeding work was
subcontracted out than in priof years. As a result of the work
doné by a subcontractor General Counsel claims that Respondent
reduced hié crews from 3 to 2 during the heaviest part of the
thinning and weeding season. General Counsel further contends
that this change in the-subcontracting précticelof Respondent
was done without notification or'bargaining with the Union. This
lattercontention is uncontroverted. |

The General Counsel introduced into evidence voluminous
recordé to support his contenti0ﬁ that for the 1980-81 season,

Respondent deviated from its past practices and subcontracted
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out work not previously subcontracted. Payroll records, as well
as summaries of the payroll records,were introduced into
evidence for the years 1978-79, 1979-80, 1980-81. In addition
to records for past years, General Counsel also introduced,
without objection, payroll records for the 1981-82 season.
Respondent in his defense points to facts that show that the
subcontracting in the 1980-81 season was a continuation of their
past practice of balancihg the use of its own employees against
the‘availability of equipment and foreman. Respondent argues
thérefore,that they were not obligated to notify or bargain
With.the Union regarding their use of subcontractors in 1980-B1.
Records from subcdntractors were also intfoduced

into evidence showing the 13980-81 billings from Jése Estrada énd
-the 1979-80 billingsfrom Araujo and Guillen. |

| Richard Binns, a D'Arrigo Bros. employee for 27 years
and District Manager in the Brawley area from 1968 to 1973, was
called to testify regérding Respondent's practiceé in subecontracting
work in Imperial Valley. Binns testified that Respondent's
practice was to utilize its own equipment and pedple first and
subcontract out when they had'a shortdage of equipment, supervisory
‘personnél, shortage of labor and disruptions in the planting schedule.
He defined shortage of equipment to inélude Busesj-sanitary
nnits and pick-ups that had to be transported from the

"northern areas", meaning Salinas.



Preston Kelley 0lds, Respondent's Labor Relation
Manager from April 1977 to January 1981 alsc testified regarding
Respondent's pclicy towards subcontracting during the period of
time he worked for Respondent. 0lds testified that the policy
was to use company crews as much as possible, but from time to
time the work wﬁuld be subcontracted. This occurred for several
reasons including the availability of equipment such as buses,
the availabili;y of supervisors, and the flow of work. O0lds tes-
tified that while he worked for Respondent, thinning work was
subconﬁracted out. He testified that in the 1980-81 season the
Respondent had difficulty securing buses from the Salinas aréa
because the buses had to'be modified to meet State safety laws
'for farm labor use. In addition'there was an bverlap of crops
ﬁetween Salinas and Brawley résulting in a scarcity of supervisors.
He also testified that in planting the broccoli, the spacing was
decreased and thé crop acreage was increased, requiring the use
of more contractoré. |

Lawrence Bingham, Respdndent‘s_district manager for
the Brawley area, was called to testify. Bingham has been
the Brawley district manager since May 1, 1980. Bingham testified
that in the 1980-81 season the. broccoli and lettuce crops were
extremely weedy, increasing the need for thinning at an earlier
time than normal. Bingham furthéf‘testified that lack of buses

and foreman caused the use of subcontractors earlier in the



season. Early heat was also a factor. Bingham attempted to
rent buses to replace the delayed buses from Salinas, but dis-
covered buses could only be rented on a 3 month basis and his
company could not use them for that long a period.

Bingham stated that the company policy regarding
subcontracting was "to work our senio;ity people when we can
but to protect our crop at allgiven times" - that is to bring
in subcontractors to protect the crops.

The buses reguested by Bingham were requested eafly
in September but did nof arrive until mid-October. He stéted
that at the beginning of the season that ceftain of his own
employees were nof hired but that by late Oétober he was abie to
hire all of tﬁéir own employees.

The payroll records establish the following>facts:
In the 1978-79 season Respondent had on its own payroll one
crew in laﬁe September and early October increasing |
to thrée crews :from early October to the middle of December.
Thereafter until February,.1979 only one crew was employed. For
the 1979—80 season, from early October until the end df_November,
Respon&ent employed three crews, then two crews for the following
two weeks and one CIew'the;eaﬁter untii the middle of January..
In the 1989—81 season Respondent employed one crew beginning in
‘late‘SeQFember and excepf foi one week with two crews, stayéd at
the one crew level unﬁil the end of October. Thereafter Réspondent

employed'two‘crews from the last week of October until December 320
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decreasing to one crew until the end of January.
In the 1981-82 season, Respondent employed two crews
from the middle of October until the middle of November. At
that point three crews were emploved until December 19, and there-
after two crews until the beginning of February. The number of
employees in each crew remained consistent within the subject years.
The above facts can be summarized as follows: Respondent's
normal hiring policy would be to start the season in late September
or early October with one or two crews. This pattern would continue
until October when three créws would be used for approximately
two months. Sometime in December the work would slacken énd-bnly one.
or two crews would be needed until the end of the season.
The 1980-81 seaéon, however, did not conform to the
normal pattern. In 1980-81 Respdndent hifed only one crew through
- October when normaliy two or three crews vére hirgd. Then beginning
in‘Noveﬁbér, two crews were hired during the peak seaéonal
activity for a two month period, when normally tﬁree crews were
‘hired. In the last part of December though the cfewllevel was
reduced to one in éonformity with Reépondent's ndrmal practice.
Thus,‘Respondent never reached the three crew level auring their
peribd of peak which they would have . in a normal year.

ANALYSIS AND CONCLUSION

Subcontracting of work previously performed by employees
in a bargaining unit by replacing those employees with those of an

independent contractor is a mandatory subject of bargaining.

Fibreboard Paper Products Corp. (1964) 379 U.S. 203, 57 LRRM 2609.
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In Westinghouse Electric Corporation (1965) 150 NLRB 1547,

the Board suggested five factors to be taken into account in
determining an employer obligation to bargain with respect to
subcontracting.. The five factors set forth by the Board are
whether the subcontract (1) was motivated solely by economic
considerations; (2) comported with traditional methods by which
the employer conducted its business; (3) did not vary significantly’
in kind or degree from ﬁhat had been customary under past practice;
(4) had no demonstratable adverse impact on employees in the
unit and (5) the union had the opportunity to bargain about
changes in existing subcontracting practices at general negotiating
meetings. |

Respondent AIgues that the subcontracting of thinning
and weeding work in the 1980-81 season was in conformity with its
past practices of utilizing its own employees and équipment‘first
and subcontracting if either were unavailable. Respondent presentéd
credible evidence that,in.ﬁact,this was their past practice and
that in 1980-81 Respondent experienced a shortage of buses and
foremen fof part of.the season. The General Coﬁnsel presented
no evidence.to rebut these claims.

Applying the factors set forth in Westinghouse Electric

Corp. I find that, as to the period prior to mid-October, 1980,
Respondent demohstrated that he was motivated solely by eccnomic
considerationgin deciding to subcontract thinning and weeding work

based on the lack of eguipment. Respondent also showed a history

of subcontracting and followed its policy in accordance with past
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practice. No adverse impact was shown by the employees in
that had the subcontracting not taken place, Respondent's
regular employees would not have been recalled due to lack of
equipment. Finally the record is silent as to the Union's
opportunities to bargain.

Considering all the above facﬁors, I do not find a
vicolation under Sécfion 1153 (e) of the Act when Respondent
unilaterally subcontracted thinning and weeding work prior to
mid-October, 1980.

: The situation after mid-October, however, is different.
By that timé, as R95pondént admits, theyno idnger had an equip-
ment‘shortaée. Nor did they demonstrate ény shortage in supervisory
personnel. In fact Bingham claims that by late October they rg—hired
a2ll the old employees. This'assertion, however, is not supported
by the payroll recordé. Rather, the payroll records indicate -
. that in late October through November and December, Respondent's
only hirgd two thinning énd weeding crews in contrast to their
earlier practices of'hiring three crews.during their beak thinning
and weedihg season. Had Respondenf,followed their pést practice
afﬁer mid-October in the 1980<81, three crews would have been
hired. 1In addition, as Bingham testified, the 1980-8l1 season
required more.wofkers rather than less due to increased acreage,

weedy fields and new seeding patterns. This would suggest that
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after the equipment and personnel problems were resolved, more
of their own workers would be recalled to work. Instead, as
Bingham admits, subcontracting, through Jose Estrada, became
more extensive in comparison‘to earlier years.

Applying the Westinghouse test to the facts, after

mid-October, I find that Respondent did not demonstrate that
he was motivated by puraly economic considerations. I also f£ind
that Respopdent did not follow its past practices of utilizing
his own employees first unless there were equipment or personnel
shortages. ﬁéther even after the‘shortages were resolved, a
normal third crew was not‘re—hired. The failure to re-hire the
third crew obviously had 'an adverse .impact, as without an
equipment shortage, Respondent would have ca;led them for
work. Instead Respondent chose to utilize subcontractors
more extensively.

‘Béaring all the above factors in mind, i find that
Respondent deviated from its past practices on subcontracting
and theréforé was obligated to notify or bargain with the Union
in regard to subcontracting;' Accordingly, I find that Respondent
violated Section 1153(e) of the Aét by unilaterally subcontracting
its thinning and weeding work after mid-October, 1980 to-thé

end of the 1980-81 season.
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II. THE ALLEGED UNILATERAL CHANGE IN PROCEDURE FOR THE

RECALL OF WORKERS

PACTS

Under this charge General Counsel contends.that beginning
June 11, 1981, Respondent instituted a new employee recall procedure
without notifying or bargaining with the UFW. This "new procedure",
as alleged, is essentially a change in the manner of the notice of
recall, from a combination "word of month" and written notice to
written notice only by certified mail.

The General Counsel called as one of his witnesses Mike
Garcia, Re5pondeht's production manager'from Januafy 5, 1981 to
February, 1982. Garcia testified that he changed the system of
recalling workers by using written letters for recall. In ;espoﬁse_
to a guestion regarding the past practices of the Respondent.priq;
to his using written letters, Garcia testified as'follows: "I dbn'tl
think they had a system when I was there. I never knew of any system,
except people were calling wanting to know when they were going
to go to work."

FrankkSanténa, a foreman for Respondent from 1976 to
April, 1981 described the recall procedure during his tenure at
'the company as one where an effort was made to contact an employee
by phone or tﬁrough another worker and if these methods failed,
by registered letter. ”

IKelley-Olds, Respondent's Labor Relations Manager from

April 1973 to January 1981 testified that the most prevalent form

-13-



of recall was word of mouth. If that didn't work, letters were
used to recall workers. According to 0lds letters were first
used in late 1975 or 18976.

Ken Bingham, Respondent's manager for the Brawley
District testified that from the time he started working at the
company until the time present the Respondent has used a coﬁbination
word of mouth/written letter recall policy.

In addition to testimony, both the General Counsel and
‘Respondent introduced recall letters sent by Respondent. The
letters introduced by General Counsel (GCX 1) were 36 in number,
and except for 2, ali were dated June 11, 1981 or after. The
letters introduced by Respondent ﬁumbered 28, dated from 1977
to 1580. The cbntents of the letters sent after June 198l appears
to all be the same in that they specified a reporting time and
location and advised the addressee that if he did nqt reportlto
work, he would be regarded as a voluntary quit. éo far as the
time to report to.work, it would range-from,B to 6 days after the
date cof the letter.

As for the letters introduced by Respondent covering
the time period11977 to 1980 many were worded essentially the
same as the above letters; othérs specified a'reporting time
72 hours after the receipt of the letter.’ In addition to testimony‘
regarding the recall method, éeneral Counsel also introduced ”
évidence through Mary McCartney, a UFW negotiator, in@icating that in
Aﬁgust 1980, Respondent, as part of the then on-going negotiatioy,
proposed a word of mouth recall system. The Union, as part of ﬁheir

pfoposai on seniority put forth a writtenffecall réquirement. In
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June 1981 though. the seniority provosal was withdrawn and the

Union presently has no proposal regarding seniority on the bar-
gaining table No evidence was introduced indicating that the parties
had bargained to impasse.

ANALYSIS AND CONCLUSION

It appears quite evident that a change took place in
Respondent's method of recalling workers in June of 1981. Garcia,
Respondent's production manager and the person responsible for
the recall procedure, so testified. Respondent argues in his brief
that Garcia's testimony should not be given much weight because
he only worked for Respondent one year and "the pressures and
duties of the Jjob wére too much for him as shown by his discharge
in January 1982."

As to the former, Garcia was certainly there long enough
to know how he recalled workers. 'As to the léttef, no evidence
was. introduced at the hearing indicating, firé; that Garcia was
'dischérged as opposed to resigning and second if discharged, the
reason for such discharge. I thérefore credit Garcia's testimony
in regard to his using letters to recall workers.

| I find that a change took place from a combination -
Writteﬁ and oral'practice in recalling workers to a writtén recall
metﬁod. General Counsel also‘érgues that Respéndent'changéd the
term of the réﬁall'By changing the number of days givén the employees

to report. However, I find that, except for minor- variations, the

time given the employees to report remained between three to six days
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from the date of the letter,

Under NLRB precedent, unilateral changes of "wages,
hours, and terms and conditions of employment"” as defined in
Section B(d) of the NLRA, at a time when an employer is obligated

to bargain with the certified representative of the employees

violates Section 8(a) (5} of the NLRA. ©NLRB v, Katz 369 U.S. 736,
.747 (1962); General Couﬁsel's position is that the’chénge of a
combination-wora 6f mouth and written recall procedure to a
primarily written procedure is one of the terms and conditions

of employmént that Respdndent may not unilaterally change. General
Counsel cites three cases in support of its argument that
“unilateral'establishment of a new method of‘rééall constitutes

a chﬁnge in the terms and.éénditions of employment." However

in each of the three cases, Hamilton Electronics Company (1973),

83LRRM 1097, Caravelle Boat Co. 95LRRM 1003, 227 NLRB 1355 and

Master Slack Corp. 230 NLRB 1054, the “"method of recall" that was

changed was a change in'method for determining who would be

eligible for recall. For example, in Hamilton Electronics Company

supra, the emplover had previously recalled laid off employees
by‘seniofity, however, this was changed to a recall method based
only on an employee‘s ability to pefform quality work. Similarly

in Caravelle Boat Co.,supra, the method of recall that was changed

was one where the employer had, in the past, been recalled on the basis
of seniority, to one. where recalls were based on Senioriﬁy, work

performance and past attendance record. And in Master Slack Corp.,supra,
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an anorededented Point system based on production efficiency was
added on to the existing seniority basis for recalling workers.
In each of the cases relied on by General Counsel, workers were

prejudiced by the change, as, for example, in Master Slack Corp.,

supra, where five persons were not recalled due to the change.
It would appear quite evident that the change in the standard by
- which workers are recalled is a change in one of the terms and
conditions of employment.

In the instant case thougi the change in method is
not as significant. Respondent was already using a written
recall system for some workers, whenGarcia decided that all workers
should receive é written letter of recall. In addition,'no
evidence was introduced to indicate that the change to a strictly
written recall method 'affected any of the worker either by
resulting in a worker not being recalled or otherwise.

Not every change engaged in by employer in the day to day_
operation of his business rises to the level of a vicoldtion

of the Act. In Master Slack Corp., supra, the employer admitted

unllaterally changing the method by Whlch workers reported absences
by 1nstruct1ng its emnloyees to call the receptionist rather
than thElI superVLSOrs when they were unable to work. The NLRB
held that this was not a vielation. |

On baiance, considering that the employer had already
had a partial written recall system, that the Gene?al Counsel
has cited no case hoiding that the change complaiﬁed of is

signifidant enough a change to violate the Act, and that no
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prejudice was shown to any employee., I will recommend dismissal
of this allegation of the complaint.

IITI. THE ALLEGED UNLAWFUL DISCHARGE OF JUAN URRUTIA

FACTS

Urrutia's Job Dutiles

Juan vUrrutia worked for Respondent for almost a ten
year period - from December -8, 1971 to August 29, 1981. His
last position with Respondent was as a service truck driver
beginning in August 1980. IUrrutia, prior to taking the job as
serﬁice truck driver, expressed reservations to Frank Santana,
his foreman, about his ability to handle the job if. it involved
any mechanical work. He was assured by Santaha, that no repair
work was reguired in the position. ﬁith this assurance, Urrutia
took the job. |

Urrutia, Urrutia's two foremen during the time he has
a service truck driver and Mike-Géréia, Urrutia's supervisor, all
testified, in essence, that the service truck driyer‘s position
involved checking the oil, water, air cleaners, diesel and
battefies onf§arious tractors used in the field. 1In addi;ioh
Urrutia also changed oil and air filters, lubricated equipment..
and checked for-oil leaks from the equiﬁment? If he discovered
any oil leaks, he would report them to the mechanic or foremanr
All of‘the witnesses agreed that Urrutia was not ;aquired to make
repairs, bu£ Garcia testified thaﬁ Urrutia was required to make

minor repairs,
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Frank Santana, Urrutia's foreman from August, 1980 to
April, 1981 testified that Urrutia did a good job as a service
truck driver. Ramon Moreno, Urrutia's foreman from April, 1981
to Urrutia's discharge in August, 1981 also testified regarding
Urrutia's job performance. He testified that Urrutia did his
work cprrectly. He also testified that it was not Urrutia's
job to repiace hydrailic hoses.

Garcia was Urrutia's supervisor from Januéry 1981 to
the date of his discharge. From August 18, 1981 to September,
1981, Moreno was on vacation. Garcia acted as Urrutia's foreman
during that period. Garcia testified that, in addition to servicing
the field equipmén@,Urrutia-was also reguired to make  minor repai;s.
He defined minor repairs as "tightening of a belt, the fan belt,
or an altermnator belt,-chanéing the'0'ring in the couplers, the
hydraxlic hoses. Changing a hose, if‘he sees a hoée that was
leaking, a hydralic hose, he has to change it." Garcia testified
that except for the oral warning he gave Urrutia ieading up to

the discharge, he never talked to Urrutia.

Urrutia's Union Activities
Urrutia‘has been a supporter of the UFW since he‘firét
began employment with Respondent in-197l. In 1980, Urrutia
| contributed a hundred doilars fdr the expenses to seﬁd a
répresentative of the tractor drivers to -attend union negotiations
in Salinas. He also attended méetings of tractor drivers during

that year to discuss union activities. He testified that he
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discussed his participation in these meetings and his contribution
for the representative with his foreman Frank Santana. Santana
corroborated this statement.

Garcia's Statements regarding Urrutia

Moreno testified that he discussed Urrutia with Gércia
in 1981. According to Moreno, Garcia told him that he did not
like to have that man working there. Garcia also told Moreno
that Ken Bingham said he did not want Urrutia there. Moreno
£old Garcia that "If you want to stop Juan (Urrutia) you must look
for anothér sérviceman, that I am not going to look for one."

In response to a question about whether he ever told Urrutia he
wasn't doing his job right, Moreno said "there was no neealof that."”

Santéna testified that Garcia, after he came to work
for Respondent, asked several times about meetings held by the
truck drivers. Garéia spetially asked about Urru£ia and "if hé
was invelved, you know, what his pérticipétion in them and so
forth."  Santana repliéd that so far he knew, Urrutia was involwved.
According to Santana,‘éarcia "kept commentiné about Juan, you know,
to watch him real close ahd hé kept commenting that he knew that
he was involved in these union activities ..... © He just said to
keep ciose tabs on Juan and, if he gives any prdblem, well he knew
how to take care of him."

- Garcia did not deny making these remarks.

Urrutia's Discharge

According to Garcia on the Thursday before the Saturday
when Urrutia was discharged, Garcia noticed that the hydraulic

hose was leaking oil from a tractor, He told Urrutia it‘needed
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'0' rings to stop the leak. Garcia testified that Urrutia said he
would take care of it. On Saturday, Garcia noticed the tractor
was still leaking and he asked Urrutia why it wasn't fixed,
Urrutia responded that it was the mechanic's job. Urrutia also
added that "If you don't like my work just tell me., Just fire
me. Go ahead."”

Whereupon Garcia fired him, Garcia also testified that
other things influenced his decision to fire Urrutia.

"Well, at the time he juét —v; the manner that

‘he just kept puéhing me on that point, 'Well,

"just fire me,' he's just daring me, plus these

were other things that he had - - - I always

had - - - when you talk to Juan and try to help

him in his'work, about‘improving his work

habits, he alwéys took it real offensive, and

always‘was telling, 'well, if you don't like

my job, just fire me.'" (TRV 27-28)

In addition Garcia also recounted an incident where a
hydraalic 0il filter was not replaced causing $280 worth of
damages. This problem was not repmorted to Urrutia directly by
Garcia., Rather Garcia told Moreno.to tell Urrutia. Moreno did not

~corroborate this testimony. Garcia also complaihed to Santana
that Urrutia was not_compleﬁing hisrbaper work in timely manner.

On redirect'examination, Garcia testified that Urrutia's
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response to his order on Thursdav to replace the "0’ ring was
that he did not have an 'QO' ring. Garcia responded "see if you
can get one." 1In response to a guestion that I asked, Garcia
testified that he did not know whether Urrutia ever replaced
'0' rings before. &And Urrutia, to Garcia's knowledge, had never
recelved warnings regarding his work performance. I also asked
Garcia if Urrutia ever told Garcia that he did not know how to
change '0' rings. Garcia responded in the éffirmative and said
Urrutia told him so immediately before the discharge. On
fpfther redirect by Respondent's counsel, Garcia again testified
that Urrutia told him on the day of the discharge he did not know
how to change 'Q’ ring¢ However, shortly thereafter, Respondent's
counsel recalied Garcia to the stand and Garcia testified that
Urrutia nevér said that. In response to a question as to
why he so earlier testified, Garcia responded that he was
at an Unemployment Office hearing when he heard Urrutia say that
and that was thé first time he ever heard it, which apparently
confused hlm,leadlng to hls earlier testimony.

Urrutia's ver51on of the dlscharge is somewhat different.
He denies that Garcia mentloned anything on Thursday regarding
leaking oil. The first mention of leéking hydraulic hoses are
on Friday. According to Urrutia, Garcia didn't order him to
fix the hpses on Friday, rather he only gaid that‘the'hoses had

to be fixed.

On Saturday the 29%th, Garcia confronted Urrutia about
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the leaking hydraulichoses. Urrutia replied that he did not

havé the eguipment to fix it. He also told him that he did not
know how to fix it; that it was the mechanic's job to £ix it.

He admits saying that "if yvou don't like the way I'm working;

why don't you fire me. He testified that after he was fired,

he went to an eguipment store, bought some 'O' rings and after
some effort replaced the 'O' ring.l

Respondent's Policy On Warnings

According to Garcia, Respondent had a policy that
refusal to follow a work order leads to an automatic discharge.
‘fhis policy was corroborated somewhat by Bingham.

Bingham testified that refusing to do work, which is
insubordination)would led to dismissal "on the spot“. However,
later ih‘response to a Question regarding the discipli ning of
a worker who refuses to do work, he responded that the worker is
first asked to do the work. A second request is then made and
usually a time element is given to check back and see if the work
is done. If the employee corrected his work problem, he continues
on, otherwise he is terminated.

-Preston‘Olds, Respondent's Industrial Relations Manager

1. The record is somewhat unclear as the exact relationship
between the hydrailic hose and the '0O' rings. It appears that the
witnesses used the term hyd:*ullchose to indicate the place where
the leak occurred and 'Q' rings as the part needed to stop the

leak. It is quite clear, however, that the witnesses were referrlng
to the same problem in testifying about the hydrailic hose and

'0O' rings. - :
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from April 1873 to January 198], also testified regarding this
issue. On serious offenses no warningsare given and employees
could be fired "on the spot"”. Serious offenses are stealing,
refusing to perform work, and drinking. Lesser offenses would
require three warnings. He gave an example where a worker would
refuse to go into a given row of cropé to work as directed, but
went into another row. In these cases a warning would be issﬁed.
However, if the worker refused to work at all, that would lead
to‘a discharge. On the other hand, Santana testified that refusal
to accept work would only result in a written warning and that

it would také three Wafnings before an employee was terminated.

He testified specifically that an emploYee would not-be terminated
automatically fof refusing a work order. The only exception

to the three warning notice ruletwas if an employee was caught
stealing or if he was intoxicated or dfihking on the job. 1In the
event of either stealing or drinking, an employee would be automa-
tically terminatéd, General Counsel introduced into evidence
Respondent's form written notice. This form has printed on it

a list of reasons for the issuance of the notice, Included within
the list is a category called Refusal to Aécept Work,

Urrutia's Alleged Supervisorial Status

Respondent, as part of an affirmative defense, raises the
issue‘that‘Urrufia was a supervisor and therefore he has no
-recourse ‘under the Act. Bingham testified Urrutia‘s job

title was sub-tractor foreman and serviceman. As part of his duties,
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Urrutia, according to Bingham,” would help the tractor foreman tell
the tractor drivers what to do; when to do it, what type of work
to do, when to show up." In addition when Urrutia first became

a sub-tractor foreman and serviceman, he was changed from an
“hourly pay schedule to a salaried one and his medical insurancé
plan was changed to that of salaried emplovees. Biﬁgham
admitted, though,that Urrutia never hiredAof fired anyone.
Santana, when he testified regarding Urrutia's job duties,did
not refer to Urrutia as a sub- tractor foreman nor did he claim
Urrutia assisted him, Moreno, during his testimony, did hot
cérroboréte Bingham's testimény thatAUrfutia was an assistant to
Moreno. Fou; tractor drivers were éalled as rebuttal witnesses
by General Counsel and all denied :eﬁeiving work orders from
Urrutia. Urrutia himself'dehiéd that he ever superviéed anyonéf
nor did he ever hiré, fire or discipline anyone. Garcia in his
testimony regarding Urrutia's job duties did not describe any

duties remotely resembling supervisorial duties.

ANALYSIS5 AND CONCLUSION

The Board has reéently adopted the Wright Line test

in cases involving alleged discriminatory discharges where lawful

and unlawful motives are at issue.

Wright Line, Inc. (1980) 251 NLRB No. 150 [150 LRRM

1169] Nishi Greenhouse (1981) 7ALRB No. 18,

Under Wright Line, General Counsel must first make a prima

facie showing that unlawful discrimination was a motivating factor
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in an employee’'s decision to take an adverse employment action,
Having done so, the burden shifts to the employer to establish
that it would have taken the same action absent the protected

activity. Merrill Farms (1982) BALRB No, 4.

A prima facie case is established when the General
Counsel has proved, by a preponderance of the evidence, that the
employer knew or believed that the employees engaged in protected

activities and they were discharged because of their activities.

Lawrence Scarrone {1981) 7ALRB No. 13.

- | In .the instant case, the General Counsel proved that
Ufrutia engaged in union or cdncerted activities by attending
traétor driver meetings and contributing money to éend a tractor
driver to,atténd confract negotiétions in Salinas. Respondent
waS*aﬁare of these activities as Urrutia discussed them with his
foremaﬁ Santana. Santana in turn told Garcia as a résult of Garcia's
"inquiries. Santana and .Garcia's knowledge is éftributable ﬁo
Respondent.

These facts, in addition to Garcia's remarks to Morenc‘l
énd Santana, that he wanted to get rid of Urrutia in conjunction
with his remarks that he knew of Urruﬁia's union activities,
establish a prima facie case that Urrutia's protected activities
were a motivating factor in Respondent's decision to discharge
Urrutia. |

ﬁespcndent's position is thét‘it‘wasljustified in=dischérging

Urrutia because of Urrutia's refusal to obey a job order, and that
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the discharge was in accordance with its established procedures.
Respondent relies primarily on Garcia's testimony in support of
its positions.

I have, however, decided not to credit Garcia's testimony
in regard to his motivation for discharging Urfutia. I do so on
the basis of Garcia's demeanor during his testimony which appeared
evasive, hesitant and lacking in candor. 1In additiﬁn, his testimony
was also inconsistent and contradictory. Gareia originally testified .
that his discharge of Urrutia was because of Urrutia's refusal
to obey a work order; his insubordinate remark in daring him to
fire Urrutia, and previous complaints that Urrutia's failure to’
.change an oil filter resulted in a.costly engine repair and the
late submission of proper work. However, afterrso testifying, Garéia
denied thatihé fired Urrutia because Urrutia dared him to. In
addition, hié testimony regarding Urrutia's failuré to change an
0il filter is not corroborated by Moreno. In fact, Moreno said
there was never any need to tell Urrutia that he wasn't doing his
job right. Garcia's complaint'that Urrutia. kept daring Garcia
to fire Urrutia is not consistent with Urrutia's other testimony
that except for the leaking oil incident he never talked to
Urrutia. |

Nor was Garcia consistent in his testimony regarding whether
prior to his discharging Urrutia, Urrutia claimed that he did not
know how to change 'O' rings. After twice téstifying that he was
told 5& Urrutia that Urrutia did not know how to change 'O’ rings;

Garcia changed his testimony and said that he was not told by
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Urrutia that he was unable to change '0' rings. He seems to
justify this inconsistency by explaining that he heard Urrutia
say this at an Unemployment Office hearing and this apparently
caused the inconsistent testimony.2

Nor did it appear that Respondent followed it's own
established personnel policy in deciding to discharge Urrutia.
I credit Santana's testimony that three written warnings ueze
required to terminaté-an emplovee for Mmisconduct in refusing to
accept work. 'Santana,wit shtuld be noted, was at one point an

acting. . superfisor and he gave insﬁructionsto other foremen

régardihg Respondent's warning policy; While Garcia‘testified
that refusal to accept.work célléd for automatic termination,
both Biﬁgham and Olds gave examples where workers would be warned
first in a refusal to work situation prior to discharge. In fact,
0lds referred in hié example of refusal'to work as-a frequeﬁt
occurrence. |

Finally, Garcia's.aescriétion'of Urrutia's work which
included the making of minor repairs, is not credible. Garcia
describéd Urrutia's job‘duties as including minor repairs which
included replacing hfdraulichoseé and '0' rings. Santana, Urrutia's
foreman.and the person who diréctly supefvised Urrutia, and
Moreno, Urrutia's subsequent.foréman, both described Urrutia's job

2. Another example of Garcia's inconsistent testimony involves

the recall procedure. He originally testified that prior to his

so doing, Respondent never sent recall letters, He later changed

his testimony by saying he did not know "if they ever didor didn't."
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as that of servicing equipment only and specifically excludeg
repairs.

Based on all the evidence I find that Urrutia's job duties
did not include minor repairs and that refusal to accept a work
order under Respondent's established procedures did not resﬁlt
in an automatic discharge. | .

I conclude, tﬁerefore; that Respondent failed to rebut
General Counsel's prior prima facie case that ﬁrfutia was discrimina-
torily discharged and will recommend that_Réspondent be found
in violation of Section 1153(c) and (af of the Act for its discharge

of Juan Urrutia.

Finally, the ev1dence in support of Respondent L
contentlon that Urrutia was a superv1sor was non-persuasive,
Section 1140.4(j) of the Act defines the term “"supervisor" as
follows:

"The term 'supervisor' means any. individual
- having the authority, in the interest 5f
the emplover to hira} transfer, suspend,
layoff, recall, prpmote,_discharge, assign,
reward or discipline Otﬁer employees, or
.the_responsibility to direct them, or. to
_adjust their g;ievances, or effectively
to recommend such actions; if, in connection
with the foregoing, the exercise of such
autﬁority is not of a merély routine or
clerical ﬁatu:e, but require the use of

of independent judgment."
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Respondent sought to establish through the testimony
of Bingham that Urrutia was a supervisor. Bingham essentially
testified that Urrutia assisted Santana, however, this testimony
is not corroborated by Santana. In addition, Respondent intro—
duced evidence that Urrutia was placed on a medical insurance plan
normally given only to their salaried supervisory personnel and
clerical staff. Hoﬁever, while this may be some indication that
Respdndent intended +to considef Urrutia in the same category as
other salaried supervisorial personnel, it is not evidence that
Urrutia, in fact, ever acted as a supervisor. Finally, Respondent
aamits that Urrutia never hired, fired, or disciplined anyone;

General Counsel, on the other hand, introduced over- 
whelming evidence that Urrutia was not a supervisorf Both of
’Urrutia's‘fdremeny Sanfana and Moreno described Urrutia's duties
only in terms of service work. Urrutia- crédibly testified that
he never supervised, hiréd, fired, or disciplined anYone. Four
tractor drivers, who wefe allegedly suéervised by Urrutia, denied
ever receiving any supervision from Urrutia.

| " Based on the above facts I £ind that Urrutia was not .

a Supervisor and conclude that‘Responaént’s affirmative defense

is without merit.

IV. THE ALLEGED UNLAWFUL WITHHOLDING OF OVERTIME FROM UFW SUPPORTERS

The General Counsel alleges that beginning on or about

August 1981, three tractor drivers, Jesus Mejia, Isadora Andrade,
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and Manual Lopez Huerta, were assigned fewer hours of work than
tractor drivers of lessor seniority, in retaliation for their union
sympatheis and activities and their concerted activities.

Mejia has been in continuous employment for Respondent
since 1975. He testified that he is fourth in seniority among
the tractor drivérs. Mejia attended union meetings at the UFW
office and the company shop in 1980. Mejla testified that at
several such mgatings at the company shop a foreman was present.
He testified that in September 1981 he, Jesus Cervantes dnd Arnoldo
Martinéz met withlBingham to discués various griévancés including
allocating overtime on the basis of seniority. According to‘
Mejia, Bingham told them he would respect seniority. Mejia testi-
fied that he saw 4 drivers with less seniority'than he . work
overtime in 1981.

Ahdrade has worked for Respondent since 1977. He ranked
sixth in senio:ity for tractor drivers. During 1980 Andrade
participated in unién meetingé. These meetings were not held
at the company shop. Andrade tesfified that in 1981 he discussed
the union with his co-workers "at every épportunity". Andrade
remembers 5 drivers with less seniority than he working overtime
in 1981 when he was not.

Huerta, another tractor driver was 7th in seniority.
Huerta testified that during 1981 he had-discussidns‘with his co-
worker about the union. The discussions would be about the

desirability of having a union to receive better salaries and



better treatment. He recalls that during 1281, he saw tractor
drivers with less seniority than hg  work Sundays when he did not.

The normal work week at the company is 60 hours a week,
ten hours a day, six days a week. Hours worked on any given day
over 10 hours is counted as overtime, as well as work done on
Sundays. Overtime is assigned by the tractor driver foreman.
Mejia, Andrade and Huerta all testified that in.1981 they only
wofked one, two or three Sundays,

| Reépondent's defense to this charge is that overtime

work is assigned not merely on the basis of seniority, but also
worker's skill and location in the f£ield and further, that thig
has been a Respondent's practice for many years.‘

0lds, labor relations manager, testified that if a lesser
seniority tractor driver was working in a given fiéld,.and
overtime was required in that field to complete a job, the lesser
seniority driveré would cqmplete the work as it was impractical
to bring in a greater seniority driver ﬁo compiete the work. He
explained that the reason for this policy was that the fields could
bg.twénty to thirty miles apart requiring too much effort to assign
overtime only on seniority. |

- ANALYSIS AND CONCLUSION -

General Counsel presented his case on this allegation
on the basis that the only criteria that Respondent used in .assigning
overtime was seniority. Respondent,‘however, presented credible

testimony that assignment of overtime was based on three factors:
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ssniority, the skill of the tractor driver in relationship to
Respondent's needs at the time, and logistics involving location
in relationship to the work to be done.
General Counsel asked each of the alleged discriminatees
whether they saw persons of less seniority working overtime when
they were not. All the alleged discriminatees responded in
the affirmative. Bowever, this gquestion was not tied in to
either the driver's relative ability or location in the field.
In the only instance where a tractor driver,Mejia,was questioned
specifically on those points, he admi£ted that the other dfivers
of lesser seniority weméworking at a location eight or nine miles
f;om where he was, and those drivers were cultivating as ooposed
to Mejia who was preparing ground‘for seeding a less skilled oparation.
I find th%ﬁ'Réspondenf's policy in regard to assigning
oveftime'to tractor dfiver was based on the above enumerated three
factors instead’ of purely seniority and conclude ﬁhat the Genefal
Counsel did not prove a prima facie case on this aliegation. Accordingly

I will recommend that this charge be dismissed.

V. TﬁE ALLEGED UNLAWfUL FAILURE TGO REHIRE MIGUEL GONZALEZ
FacTS | |
Miéuel Gonzalez was emwloyed as a sprinkler worker fbr
Respondent from 1974 to Ap;il 1981, Miguel norﬁally worked fof
Respondent -beginning in late August or early Séptamber until

sometime between January and April of the following year.
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In 1981, Miguel was laid off in April. Later that month,
an earthguake damaged some of Respondent's property necessitating
the recall of two sprinkler workers, one of whom was Miguel.
Respondent attempted to contact Miguel through two co-workers,
Martiniano Torres and Adrian Parra, however‘was unsuccessful.
Torres and Parra did however contact Martin Gonzalez, Miguel's
brother. Martin, then called Sergio Rodarte, Respondent's
sprinkler and irrigator foreman. ﬁartin told Rodarte that
Miguel was in Los Angeles and would not return for three days.
Rodarte, then asked Martin to come in during that time‘until
Miguel returned. Martin agreed.

After the three day period, ﬁiguel still did not return.
Rodarte testified that he continued trying to recali Miguel. Ten
days after the first attempt to recall Miguel, Miguel called
Respondent's shop and talked to Torres, a senior éprinkler worker
and one of the persons initially sent to contact Miguel. Torres
asked Miguel when he was qoming back. Miguel said that his
brother was covering for hiﬁ.

Somelsix or seven days after this phone conversation,
Torres saw Miguel aﬁ the border crossing. Again he asked him
when he was coming back to work. Torres told kiguel tnat the
company was waiting for him. JAccording to Torres, Miguel said
no, he was going to work in the melons.

| After trying for a month to recall Miguel, Respondent §
sent a written notice of recall to Miguél‘dated June 11, 1981,

The letter gave Miguel a reporting time of June 16, 1982. The
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letter was addressed to Miguel at Dogwood Camp, No. 16, Brawley
California, an addressRespondent's office manager Erlene Delong got
from John Hernandez of the Emplovment Development Department of the
State of California. 1In addition to asking for Miguel's address,
DelLong also asked Hernandez to advise Miguel that Respondent

wanted him to return to work. Miguel testified that it was not
until July 2, 1981, that he checked.his mail at that address and
picked up the letter. He reported‘to.work on the next day and
learned that he wouldlnot be re-hired.

Miguel's Union Activities

Miguel was a UFW supporter. He testified that employees
would have meetings at the company and when that happened he would
heip notify co-workers. This occurred about six times during the
year, though the record is unclear ‘as to what yéar he had reference
to. He testlfled that one time when he told some workers a meeting
was scheduled one of Respondent's foreman, Carlos Paz was close
enough to have overheard his remarks.

In addition to notlfylng workers of the above meetlngs
he also testlfled that on One occasion he asked Paz for some
maps showxng the locations of some of Respondent's fields. BHe
told Paz that he.needed‘the maps for the Union. He téstified
that Paé géve fhem ﬁé him with'Paz remarking that "he was sure_thét
the cause that we were pursuing was justified." |

He‘also testified that arouna March of 1981, he along
with two co-workefs, asked Garcia to give the workers a travel
allowance. Garcia responded that he would think about it. Two .

' days later Miguel also asked Sergioc Rodarte for the allowance.
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Rodarte exwplained that he wanted to give the allowance but, Garcia
did not, with the result that sometimes the workers would receive

the allowance and sometimes not.

Miguel's Alleged Attempt To Influence The Testimony Of

Gilberto Lopez

Gilbert Lopez was Respondent's sprinkler foreman beginning
June 1981 for four months. He testified that Miguel came to his
house in Mexicali and offered him money if Lopez would testify
that Miguel had been checking with Lopez about working for
Respondent. According to Lopez, Miguel also asked Lopez to say
that no work was availlable. This conversation allegedly took
place one week prior to the hearing.

" Miguel admits going‘to Lépéz's house, but only for the
purposé of verifying Lopez's nickname and address. According to
Miguel, one week prior to.talking to‘Lépez he had-gone to the
Lopez house when Lopez was not home.. He only.saw Lopez's wifé
there and upoh finding out that Lopez was unavailable, he left
without asking about his addresé or nickname.

. ANALYSIS AND CONCLUSION

Resolving first the credibility issue, I have decided
not to credit the testimopy of Martin,based oﬁ his demeancr while
testifying, and also because ﬁis testimony itself was illogicai.

- Martin essehtially claimed that he was £old by Rodarte that
Miguel wogld only be needed for two to three days, and that he

could cover for Miguel during that time. Yet Martin continued
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to work for Respondent, much longer than that period,in fact,
until he was laid off in March 1982. Other workers were being
recalled with less seniority than Miguel, yet Martin testified
that he did not know that Respondent wanted to recall Miguel.
Martin testified that he kept in close contact with Miguel during
this period, at ﬁhe same time he claimed not to know whether or
not Miguel was working elsewhere during May or June. Thus, I.do
not credit his vérsion of his conversation with Rodarte when

he first got notification of ﬁiguel’s recall. Rather, I credit
Rodarte's testimony where he states that.he told Martin that
Miéﬁel wWas recalled and Martin could take the place of Miguel,
pending the latter's réturn from Los Aﬁgeles.'

In regard to Réépondent's allegation that Miguel tried
to influence Lopez's teétimony bf offéring money to Lopez, I crediﬁ
Lopez's version of the facts. Miguél admits,tﬁat‘he went to Lopez's
house twice. He fuftﬁe: states fhat he went only to determine
Lopez's niékname and address. When he went the first time, he
testified that as soon as he discovergd Lopez was absent, he left.
1f, iﬁ.fact, the only reason he went to see Lopez was to verify |
Fhese two'facts, it would seem more likely that he would have at
least asked Lopez's wife if she could verify her address and her
. husband's nickname: It appears quite evident +that Miguel must
paﬁe had another subject to discuss with Lopez requiring a
. personal'confronﬁétion, and, in fact; as Miguel also testified,

the subject of Lopez's testimony was raised. Miguel states that as
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far as Lopez's testimony is concerned, he asked Lopez to "tell
the truth" regarding what transpired.  Miguel's denial that
he offered a bribe is unconvincing as witness the following
exchange:
Q: (by Mr. Dawson): Isn't it true you returned
that day and spoke with Mr. Lopez in person
and offered him money not to testify.
A: ND; I returned, but he had already talked
with the company.

The denial is ambiguous, and the reference to Lopez
héving talked to the company already, could certainly mean that
his offer came too late.

Considering all the facts, I find thét Miguel tried

to influence Lopez's testimony. His demeanor while testifyiné
appeared evasive and untruthful. 1In addition, I do not credit
Miguel's other testimony ﬁhat he was unaware that the Respondent
was attempting to recall him to work dufing May and June.

Miguel admits that Respondent's recall letter Qas
propefly addressed to him at his'residenCe; vet the‘letter stood

unciaiﬁed for over a two and a half week period.l No explanation

was offered bj Miguel as to why he did not earliér pick up the
letter norwas there ever any explanation why he did‘not check
directly with a foreman when he realized that lesser seniority
workers, including his brother, were working.

It should be noted that during the monthslof May and
‘June Miguel was receiving state unemployment benefits, as
he himself admits. This was during the period of time that
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Respondent was attempting to recall Miguel, which would provide
a motive for Miguel not wanting to be recalled.

"To establish a prima facie case of discriminatory
'discharge in violation of Section 1153 {c) and (a) of the Act,
the General Counsel is obliged to prove by a preponderance of the
evidence that the emplovee was engaged in union activity, that
Respondent had knowledge of the employee's union'activity, and
that there was some connection or causal relationship between

the activity and the discharge." Jackson & Perkins Rose Co.

5 ALRB No. 20 (1979).

Though General Counsel was ablé to sho& that Miguel
engaéed in some minimal.union and concerted activities, and that
Respondent had knowledge of this activity.through‘foreman Pag,
General Counsel di& not establigh, by a preponderance of the
evidence that there was any caugal‘connection between Miguel's
union and concerted activity and Respondent's refusal to rehire

'Miguel;‘ To the contrary the evidencé estabiishés tﬁat the
refusal to rehiré was directly linked to Miguel‘sllack of or
untimely response to Respondent's effforts to recall him.

I conclude, therefore, that Respéndent'did not violate .
Section 1153{a) or (c) when it refused to rehire Miguel and wiil

‘recommend dismissal of this ailegation of the Complaint.

VI. THE ALLEGATION THAT RESPONDENT THROUGH FOREMAN ROBERTO CASTRO

INTERROGATED AND THREATENED VICENTE AND MANUELA RAMIREZ

AND THE THIN AND WEED CREW.
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FACTS;

Vicente and Manuela Ramirez, both work in Respondent's
thin and weed crew. Vicente has been so employed since 1972;
Manuela since 1973. Roberto Castro was the crew supervisor for
the Ramirez crew during November 18981.

Vicente testified that on November .18, 1981, in the
morning, he was approached by Castro. Castro told Vicente that
he understood they were going to have a meeting, and he wanted
to know what waslthe meeting was for. There is no evidence that
‘Vicente resﬁonded.

Later that day, in the.afternoon, as the crew was
leaving work, Castro spoke tq Vicente's crew while they Werelin
a bus parked at the edge of a field. According to Vicente,
Castro.again éaidtthat he knew of a meeﬁing and wanted to £ind
out what it was all about. Castro also wénted tq find out who

| the representative of the thinners was,and when and where
the meeting was to take piace.‘ Vicente responded that the meeting
would take place at his house at 4 PM that day.

| Castro then‘said he thought everyone in the crew should

attend to‘find out what it was about. Castro also said hé kﬁew
some people there were agitators among the workeis and he was
going to investigage to find out who they were,‘because it wasn't
convenient for him or the company to haﬁe'them working there.
Castro then said he would continue investigating until he found

out who thef were and then he would take away their work.
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Manuela was called to testify and she corroborated
the essential points cf Vicente's testimony.

Castro did not testify, however, Respondent introduced
evidence through Marvin Kassard, Respondent's Labor Relations
Manager that Castro was no longer an employee and an unsuccessful
attempt was made by Respondent to locate Castro as a witness. No
witnesses were called by Respondent from the members of the crew
on the bus.

ANALYSIS AND CONCLUSION

The_General Counsel argues in his brief that Respondeﬁt,
through foreman Castro iqterrogatea and threafened its emplqyees
'iﬁ violation of Section 1153 (a) of the Act by asking aboﬁt

"a meeting" and threaténihg to fire "agitators".
While Réspondent did not call Roberto Castro to testify,

I draw no negatiﬁe'ipferences fherefrom, on the grounds that
a réasonablé but unsuccessful effort was made bﬁ Respondent: to
locate Castro. However,.I have decided to credit the téstimony
of both Vicente and Manuela that Castro made the various statements
‘based‘on‘their demeanof'while testifying. |

| Aécepting_their tgstimbny as true, howéver, Iraeciine
to find a violation of the Act. Wﬁile the. General Counsel |
introduced evidencé indicating that Castro made inquiries regarding
‘"a meeting",nowhere in the record is there evidence that the

meeting involved concerted activities. Similarly, no evidence
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was introduced regarding in what context Castro regquested information
regarding the representative of the workers. Castro's remark
that he would fire agitators is also not placed in any context.

The basis of the conversation between Castro and the
weed and thin crew involved "a meeting”. "Meetings" of course
can be for many purposes many of which have no reference to the
protected concerted activities of workers. I therefore f£ind
the guestion regarding a meeting oo ambiguous to warrant a finding
that the Respondent violated Section 1153 (a) of the Act.
Simiiarly the use of the word agitator without more is also

ambiguous. The facts in Faith Garment Company 246 NLRB No. 44

involved similar language. A supervisor told an employee the
company "was golng to get rid of all fhe troublemakers". The
ALJ held, in a decision adopted by the Board, that the use of
the wora "troublemaker" was too ambigucus to wafrant a finding
of a violation when the conversatién'in which the wofd was‘used
made no reference to organizational activitiés.

Accordingly, I will recommend dismissal of this allegation

of thé Complaint.

VIT. THE ALLEGATION THAT RESPONDENT THROUGH FOREMAN RAMON MORENO

INTERROGATED AND THREATENED MANUEL LOPEZ HUERTA AND CARLOS

CHAVEZ VASQUEZ.

Huerta and Vasgquez were employed by Respondent as tractor
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drivers. Huerta has been so employed from 1979 to March 1982;
Vasquez from July 1981 to February 1982. Moreno was their
foreman during the period in question.

Cn January 15th or 16th, 1982 the tractor drivefsAhad
a meeting under a tree at field 41 to discuss the Union and to
select a representative for the tractor drivers in the event
they wanted to talk to managément. Jesus Mejia was selécted as
the representative. |

According to Huerta, two days after this meeting Moreno
confronted Huerta about this meeting and said "Manuel, I became
aware that you haé.a meeting and thé company knows. about this
now. I'm going to.také to court those that were there."” After
this conversation Huerta téstified that he was afraid he woﬁld
be taken to court so he went to "the ALRE office té ask the lawyers
what to do."

.Vaéquez essentially corroborated Huerta‘s.téstimony
regardihg the meeting of the tractor drivers in January. In
addition, Vasquez recounted a conversation with Moreno some 8 to
10 dajs after the meeting. Accordiné to Vasquez, Moreno told
Vasqﬁez that they should not have had the meeting because the
company did not want them to ﬁavermeeting and not on company
‘property. Moreno asked why they wanted a meeting and Vasguez
replied that they wanted a represgntative: ‘Moreno also said that
the office had already contacted the court and the court was gﬁing

to call the workers because they had had the meeting. Moreno
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teold Vasquez that it was not good or convenient to get involved
because it would injurz or damage him. Moreno also told him
that he should not listen to Arnoldo or Jesus Mejia because they
were noting everything down on them so that they could fire them."
According to Vasgquez, Moreno kept asking if it was Arnoldo
Martinez who had called the meeting. The following day he went to
the ALRB office because he wanted to see an attorney regarding
Moreno's statement that the company would take them to court.
Mpreno was called as a witness by.the Respondent and
he. denied having talked to eitheﬁ Huerta or Vasgquez about an&
méetings.

ANALYSIS AND CONCLUSION

I credit the testimony of Vasgquez and Huerﬁa that
theif coﬁversaticn with Moreno took place as they ﬁestified.
Their demeanor while testif?ing appeared sincere and forthright,
In addition, their tesfimony is supported by their decision
to seek help from the loéal‘ALRB office as sbqn as they received
the threat that they would be taken to court. Having found that
Morenﬁ-made the statementslas alleged, is there a violation of
Section 1153{a) of the Act? The test for so determining is
whether a comment ﬁas a reasongble tendency to intérfere or restrain

employee in the pursuance of protected activities under all the

circumstances. Maggic-Tostado (1977) 3ALRB 33.
"I find that Moreno's statements constituted a threat

to either file a lawsuit or involve Vasgquez and Huerta in litigation
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for having had a meeting to discuss the Union and select a
representative3. I further find that the threat would tend to
interfere with the employvees in the exercise of their right
guaranteed by the Act and it was therefore a violation of

Section 1153(a) of the Act.

THE REMEDY

Having concluded that Respondeﬁt engaged in unfair
labor practices within the meaning of Section 1153(a), 1153 (c)
and 1153 (e) of the Act, I shall recommend that Respondent be
ordered to cease and desisi-therefrom and to take certain affirmative
aétions designed to effectuate the policies of the Act.

Upon the basisAAf the entire record, £he findings of
fact, conclusicns of law and pursuant to Section 1160.3 of the

Act, I hereby issue the following recommendation:

ORDER
Respondent D'Arrigo Bros. of California, its'officers,
agents, successors apd assigns shall:
| 1. Cease and desist from:
(a) Discharging or otﬁerwise'discriminating égaiﬁst
agricultural employees because_they'have‘engaged.in union activity

or other concerted activity protected by Section 1152 of the Act.

3. Rayeco, Inc. (1977) 231 NLRB 660, L75 violation found where
employees threatened lawsuit.




(b} Interrogating or threatening employees
because of their participation in protected activities.

(c) Instituting or implementing any changes in
any term or condition of employment of any of its agricultural
employees without giving prior notice to and bargaining with the
United Farm Workers of America, AFL-CIO (UFW) about any such
proposed éhange;

| (d) In any like or related manner interfering
with,'restraining or coercing any agricultural employee(s) in
the‘exercise of the rights guaranteed them by Section 1152 of
the Act.
2. Take the following affirmative actions which are
deemed neceséary to effectuate the policies of the Act.

‘(a) Immediately offer to Juan Urrutia full
reinstatement to his former or substant;ally equivalent job,
without prejudice to his senioritj or o£her'employment rights
and privileges.

(b) Make whole Juan Urrutia for all losses of pay
énd othe; écoﬁomic losses’hé suffered as a result of Respondent's
discrimination against him, togethér with‘interest thereon

computed at the rate of seven percent per annum, in accordance

with the formula established by the Board in J & L Farms {August
12, 1980) 6 ALRB No. 43. ' |

| (c} Rescind, upoh requeét of the UFW, any and ali
unilateral changes instituted by Respondent found.in this matter

to constitute violations of Labor Code Section 1153 (e) and make
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whole all agricultural employvees for any and all economic losses
they may have suffered as a result of the unilateral changes.

(d} Upon request, meet and bargain collectively
in good faith with the UFW concerning the effects upon its |
agricultural employees of the unilateral change it has instituted
in. the terms and conditions of their employment and, at the UFW's
request, reduce to writing any agreement reached as a result of
such bargaining.

(e} Preserve and, upon reqguest, make available
to the Beoard and its agents, for examination, photocopying, and
otherwise copying, all payroll records and reports, and all other .
records relevant and necessary to a determination by the Regional
Director,‘of the backpay, make-whole awards, and other amounts
.‘due employees under the terms of this Order.

| (£) ©Sign the Notice to Agricultural Employees
attached-hereto and, after its translation by a Board agent into
appropriate languagepJ réproduce sufficient copies in'each
language for the purposes set forth hereinafter.
‘ (g} Post copies cof the attached Notice in

ccnépicuous‘locatiqné on its premises for 60'days, the pepidd
and places of posting to be determined by the Regional Director;
and exercise due care to replace any Notice which has been
altered, defaced, covered, or femovéd. |

(h) Mail copies of the attached Notice in
appropriate languages, within 30 days after the date of issuance
of phe Ofder, to all agricultural employees employed at any time

between October 15, 1980 and the date on which said Notice is
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mailed.
{1) Arrange for a representative of Respondent
or a Board agent to read the attached Notice in aporopriate
languages to the assembled employees of Respondent con company
time, at such time(s)} and place(s) as are specified by the
Regional Director. Following the reading, the Board‘agent shall
be given an opportunity, outside the presence qf supervisors and -
management, to answer any questions employees may have concerning
the Notice or their rights under the Act. The Regional Director
shall determine a reasonable rate of compensation to be paid by
Respondent to all nonhourly wage employees to compensate them
for time lost at this reading and the guestion-and-answer period.
{j) DNotify the Regional‘Director in writing, |
within 30 days after the date of issqance of this Order, of the
steps Respondent has taken to comply with it. Upén request of
the Régional Director, Respbndent shall notify him or her.périodi-
cally thereafter in wrifing as to what further steps it has.taken

in compliance with this Order.

Dated: August 12, 1982

/:ﬂ l Cor
[ Rt
Administrative Law Officer
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NOTICE TO AGRICULTURAL EMPLOYEES

After a hearing at which all parties were given an opportunity to
present testimony and other evidence, the Agricultural Labor
Relations Board has found that we have violated the Agricultural
Labor Relations Act by failing and refusing to meet and bargain
with the United Farm Workers of America, AFL-CIO (UFW) about our
agricultural employees' working conditions, by discharging an
employvee because of his support for the UFW.and by interrogating
and threatening employees regarding their protected activities.
The Board has ordered us to post this Notice and to take certain
-other actions. We will do what the Board has ordered, and also
- tell you that:

The Agricultural Labor Relations Act is a law that gives you and
all farm workers these rights: »

1. To organize yourselves;

2. To form, Jjoin, or help unions; _

3. To vote in a secret-ballot election to decide whether you
want a union to represent you;

4, To bargain with your employer about your wages and working
conditions through a union chosen by a majority of the
employees and certified by the Board;

5. To act together with other workers to help and protect one
another; and oo

6. To decidé not to do any of these thlngs

Because this is true, we promise you that:

WE WILL, on request, meet and.bargain in good faith with the UFW
before changing our employees' working conditions because it is
the certified collective bargalnlng representatlve of all of our '
agricultural emplovees.

WE WILL give backpay plus seven percent interest to Juan Urrutia,
to reimburse him for all losses of pay and other economic losses
he sustained because we laid him off, and will offer him immediate
reinstatement to his former positions or substantially eguivalent
jobs without prejudice to his seniority or other employment.
rights and privileges. -

WE WILL, if the UFW requests us to do so, revoke any changes we
made in your working conditions, such as, the utilization of a
labor contractor, and will make each of you whole for any loss
of pay and other economic losses you have sustained as a result
of those changes, plus seven percent interest.

WE WILL NOT discriminate against employees in hiring, laying off,
or any other way because of their union membership or activities.



WE WILL NOT ask about or threaten employees with lawsuits because
of their participation in union or concerted activities.

Dated: D'ARRIGO BROS. OF CALIFORNIA

By:

-

If you have a gquestion about your rights as farm workers or about
this Notice, you may contact any office of the Agricultural Labor
Relations Board., One office is located at 319 Waterman Avenue,
El Centro, Ca. 92243. The telephone number is 714-353-2130.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

" DO NOT REMOVE OR MUTILATE.



