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DEQ S ON AND CRDER SETTING ASI DE BECTT ON
O May 19, 1981, the Whited FarmVerkers of Awerica, AFL-AO
(UAY, filed a petition for certification under section 1156. 31/ of the

Agricultural Labor Relations Act (Act), seeking an election in a unit
conposed of the agricultural enpl oyees of Saticoy Lenon Associ ation
(Saticoy or S A and all agricultural enployers who utilize SSAand its
packi ng shed. The UFWi ncl uded the nanes of 81 growers as well as S&F
Gowers Association (S&F) and Qtiz Bros. Trucking as the enpl oyers
who utilize SLA and its packi ng shed.

The xnard Regional Orector dismssed that petition on the
followng grounds: (1) that SLA was not an agricultural enpl oyer; (2)
that the show ng of interest underlying the petition was inadequate; (3)
that the petitioned-for unit was inappropriate; and (4) that the UFWwas

already certified as the excl usive

“ A | section references herein are to the Galifornia Labor Code unl ess
ot herw se speci fi ed.



col l ective bargai ning representative of the only appropriate unit. The UFW
sought reviewof the Regional Cirector's dismssal by the Agricultural
Labor Rel ations Board (ALRB or Board).

The Board, wth nenber MCarthy dissenting, directed that a
representative el ecti on be conducted anong the agricul tural enpl oyees in
each of the followng units in which the Regional DO rector determned that
there was a sufficient show ng of interest:

(1) all steady agricultural enpl oyees of the grower-nenbers of S &

F who were engaged in | enon farm ng;

(') all other agricultural enpl oyees of those grower-nenbers who
were engaged in | enon farmng;

(1) all agricultural enployees of S & F engaged in harvesting the
| enon crop of the grower-nenbers of S & F, and

(I'V) all agricultural enpl oyees of S.A engaged in any agricul tural
activity for the grower-nenbers of S & F.

The Board directed that in the event the Regional D rector
conducted an el ection in any of the above-described units, all ballots be
I npounded pendi ng resol ution as to the appropriate unit(s) and identity of
the enpl oyer(s) of the enpl oyees in the appropriate unit(s). FomNMy 30,
1981, to June 1, 1981, an el ection was conducted anong the agri cul t ural
enpl oyees in the four categories. Atotal of 280 ballots were cast, of
whi ch 31 were chal lenged ballots. Al ballots were inpounded in
accordance wth the Board' s direction.

The FW SLA S & F, and the individual grower-nenbers of S & F

all tinely filed post-el ection objections, the fol | ow ng

8 ALRB Nb. 94 2.



of whi ch were heard before Investigative Hearing Examner (IHE) Joel
Gonber g on August 18-26, 1981:
Wet her Saticoy has any agricultural enployees, and if it
does not, whether it can be an agricultural enpl oyer wthin
the neani ng of Labor Gode §1140. 4(c);

Wether Saticoy, S& Fand [S & F s grower - nenber s]
constitute a singl e enpl oyer;

Wiet her the bargaining unit is proper wthin the
neani ng of Labor Code 81156. 2;

Wet her the bargaining unit results in the disenfran-
chi senent of agricultural enpl oyees;

Wether the election is barred by the UFWs certification
as collective bargaining representative of the agricultural
enpl oyees of S & F;

Wet her the election is barred by the collective
bar gai ni ng contract between the UFWand S & F;

Wiet her the [URW properly served the petition for
certification upon the [grower-nenbers of S & F|;

Wet her the Board agents failed to notify the parties of

the date and | ocation of the election, and i f so, whether

such conduct affected the outcone of the el ection;

Wiet her the three enpl oyees of Pro-Ag who voted in the

5Inietc'.[i on were properly included wthin the bargaini ng

n January 4, 1982, the I HE i ssued the attached Decision in

which he found that S & Fis the sol e enpl oyer herein and that the
appropriate bargaining unit consists of all the agricultural enpl oyees
of S&F The | HE recoomended, based on the nature of the |enon
harvesting industry, that a |imted enpl oyer status be conferred upon
the grower-nenbers of S & F that woul d requi re any grower-nenber who
wthdrewfromS & F, a voluntary harvesting associ ation, to bargain, on
reguest, wth the UPWregardi ng the working conditions of that grower's

| enon crop enpl oyees. The

8 ALRB Nb. 94 3.



| HE recommended that if the Board found its 1977 certification of the UFW
as col |l ective bargaining representative of all S&F s agricultural

enpl oyees was insufficient to have given S & F s individual grower-
nenbers notice of the quasi-bargaining obligation proposed by the | Hg
then the ballots cast inthis election by S & F s | enon harvest enpl oyees
shoul d be opened and counted, and the results certified.

S &F, the individual grower-nenbers of S & F, and the UFW
tinely filed exceptions to the |HE s decision wth acconpanying bri efs.
SA S &F theindividual grower-nenbers of S &F, and the UFWal |
tinely filed reply briefs. An amcus brief was submtted by Goastal
G owers Association and the individual grower-nenbers of S & F who had
previously wthdrawn fromS & F.

The Board has considered the IHE s Decision in light of the
record and briefs of the parties and has decided to affirmthe rulings,
findings, and conclusions of the IHE only to the extent consistent
herewith, and to set aside the el ection.

V¢ affirmthe conclusion of the IHEthat S&F is the sole
enpl oyer of the unit enpl oyees and that the appropriate unit consists of
all agricultural enployees of S &F.

The UFWs objections to this unit are based on the grounds that
S & F has elected to cease operations. Ve are not, on this record
prepared to specul ate on the reasons behind S & F s decision to go out of
business. Ve note that as a general rul e enpl oyers, agricultural or
industrial, are free to cease operations, in whole, Textile Wrkers v.
Darlington Mg. . (1965) 380 US 263 [58 LRRM2657] or in part, Frst
Nati onal M ntenance Gorp. v. NLRB

8 ALRB No. 94 4.



(1981) 452 U S 1107 LRRVI2705].

VW are not unmndful of the disruption that a partial closure
or a full cessation of operations can have on the affected enpl oyees'
relations wth their enployer. (See, John V. Borchard (July 26, 1982) 8
ALRB No. 52; Babbitt Engineering & Machinery, Inc. (Feb. 19, 1982) 8 ALRB
No. 10; Abatti Farns, Inc. (Cct. 28, 1981) 7 ALRB Nb. 36; San denente v.
ALRB (1981) 29 CGal.3d 874 [176 CGal . Rotr. 768]; and general |y, Conment,
Sucessor shi p Uhder Howard Johnson:  Short Qrder Justice for Enpl oyees
(1976) 64 ol .L.Rev. 795.) However, we are not convinced by the UFWs

exceptions or the IHE s proposal for a limted bargai ning concept, that S
& Fis not the sol e enpl oyer of the enpl oyees in the appropriate unit.
Accordingly, we conclude that S & F Gowers Association is the
sol e enpl oyer and that the appropriate bargaining unit conprises all the
agricultural enployees of S& Finthe Sate of Galifornia. As we
certified the UFWas the excl usi ve col |l ective bargai ning representative
of that unit on April 20, 1977, we find no questi on concerning
representati on has been rai sed by the petition for certification.
Accordingly we reaffirmour prior certification, and we hereby order that
the electioninthis nmatter be, and it hereby is set aside, and that the
petition be, and it hereby is, di smssed. Dated:
Decenber 22, 1982
HERBERT A PERRY, Acting Chai rnman
ALFRED H SONG  Menber

8 ALRB Nb. 94 5.



MEMBER MCarthy, Goncurring in Part, Ossenting in Part:

| agree wth the result of the najority opinion but | reject
the suggestion that this Board may be authorized to inquire into the
notivations, or the reasons, which pronpt an enpl oyer to pernanently
termnate its entire business. The U S Suprene Gourt has hel d t hat
an enpl oyer has the absolute right to termnate his or her entire
busi ness for any reason, including anti-union bias, and that, "... such
action is not an unfair labor practice." (Textile Wrkers v.
Darlington Manufacturing Go. (1965) 380 U S 263 [58 LRRM 2657].)

| would also explicitly disavowthe ALOs invention of a
"limted bargai ning obligation" to be inposed on any individual grower-
nenber of the harvesting associ ation who-w thdraws fromthe
associ ation. The ALOs proposal fails in tw material respects.
First, the Uhion has not been certified as the representative of any of
the individual nenbers' enployees and it has not even been determ ned

which, if any, of the nenbers

8 ALRB Nb. 94 6.



are in fact agricultural enployers within the neaning of Labor Code
section 1140.4 (c). The Agricultural Labor Relations Act (Act) requires
agricultural enployers to bargain collectively wth a union only after it
has been properly certified by the Board, follow ng an el ection i n whi ch
the enpl oyer has participated, as the bargai ning representative of their
respective enpl oyees. The prerequisites of Labor Code sections 1153(f)
and 1159 have not been satisfied in the instant case. Secondly, Labor
Gode section 1155.2(a) contenpl ates that an enpl oyer wll bargain i n good
faith to contract or inpasse wth the certified representative of its
enpl oyees. The "limted" bargai ning duty devel oped by the ALOis
nanifestly at odds wth the statutory schene.

Dated: Decenber 22, 1982

JGN P. MCARTHY, Menber

8 ALRB No. 94 1.



MEMBER WALD E, Goncurring and D ssenti ng:

| woul d set aside the election, but not for the reasons
stated by the mgjority. | findthat S & F Gowers Association (S & F)
and its individual nenbers constitute a single enployer. In ny opinion,
the issues raised by this petition and el ecti on woul d be resol ved or
nade noot through the Lhit Qarification Petition, 79-UG1-OK (See ny
di ssenting opi nion, Goastal Gowers Association, S & F Gowers (Dec.
22, 1982) 8 ALRB Nb. 93. Decision on Reconsideration.) Dated: Decenber
22, 1982

JEROME R WALD E Menber

8 ALRB Nb. 94 8.



CASE SUMARY

Sati coy Lenon Associ ati on, 8 AARB No. 94

S & F QGowers Associ ati on, Gase Nb. 81-RG I -OX
and the naned G ower - Menber s

of S &F Gowers Associ ation

IHE DEO S N

Oh May 19, 1981, the Whited FarmVWrkers of Averica, AFL-AQ O (AW, petitioned
for an election in a unit conposed of all agricultural enpl oyees of Saticoy
Lenon Associ ation (SLA) a commercial packing shed, S & F Gowers Association (S
& F), a voluntary | enon harvesting cooperative, Qtiz Brothers Trucking and 81
naned | enon growers who were nenbers of S & F. The knard Regional D rector

di smssed the petition but, on review was reversed by the Aﬂ” cul tural Labor
Rel ations Board (Board), vwhi ch directed that an el ectl on be hel d segre?atl ng
the bal lots into four groups; those cast by (1? all steady enpl oyees of S&F' s
grower - nenbers engaged in | enon farm nP; (2) all other agricultural enployees
of S&F s grower-nenbers' (3) all enpl oyees of S & F engaged i n harvesting

| enons; and (4) agricultural enpl oyees of SLA engaged in agricul tural work for
S & F s grower-nenbers. The Board directed that the bal |l ots be i npounded.

The |HE determned that S& Fis the sole agricultural enpl oyer; that the
grower-nenbers of S& F and SLA are not, either severally or jointly wth S &
F, the agricultural enpl oyer(s) of the | enon-harvesting enpl oyees. However,
the | HE proposed that the individual grower-nenbers be required to bargain
individually wth the UFWwhen and if they wthdrawfromS & F.  He therefore
reconmended that, should the. prior certification to the UFWas the excl usive
representative & the | enon harvesti ng workers of S & F be deened i nsuffi ci ent
notice to the individual growers of their responsibility to so bargain wth the
UAW the ballots of the S & F enpl oyees shoul d be opened and tallied and the
results certified.

BOARD DEAQ S ON

The Board affirned the conclusion of the IHE that the unit conprises all S &F
agricultural enployees and that S & Fis the sol e enpl oyer of the unit

enpl oyees. The Board noted that S & F had ceased operations but declined to
specul ate as to S & F s notivations for ceasi _n?_ operations. The Board
therefore found that the UAWwas al ready certitfied as representative or the
appropriate unit and set aside the el ection and di smssed the petition.

CONOURRENCE D SSENT

Menber WVl di e concurred in the result reached by the najority and agreed that
the el ection shoul d be set aside. However, he disagreed wth the reasons given
for this result by the mgjority. H would have found that the issues raised by
this petition and el ection were resol ved or nade noot, in conformty wth his
di ssenting opinion in Goastal Gowers Association (Dec., 1982) 8 ALRB No.

* * %

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * %



STATE CF CALI FCRN A
BEFCRE THE
AR ALTURAL LABCR RELATI ONS BOARD

SATI Q¥ LEMON ASSCOATION S & F Gase No. 81-RGII-OX
QAONERS ASSAO ATION and the

GOMR MBVBERS (F S & F, I/

)
)
) DEQ S ON GF
) | NVESTI GATI VE HEAR NG
Enpl oyers ) EXAM NER
and )
)
WN TED FARM WRKERS OF AMER CA )
AFL-A Q )
)
)
)
Petiti oner g
APPEARANCES

Leon L. Gordon and

WlliamS Mrrs, for

Sati coy Lenon Associ ation and
Pro-Ag, Inc.

Robert P. Roy for S & F Gowers
Associ ation and the G ower/
Menbers of S& F, wth the
exception of S & K Ranch

Rchard S Rosenberg for S
& K Ranch

thris A Schnei der for
the Petitioner

STATEMENT GF THE CASE

Joel (onberg, Investigative Hearing Examner: This
natter was heard by ne on August 18, 19, 20, 24, 25, and 26,

1/ The nanes of the grower/nenbers are listed in the
proof of service attached to the petition for certification.
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1981,2/ in &nard, Galifornia, pursuant to a Notice of Investi-
gative Hearing issued by the Executive Secretary.
A petition for certification (ALRB Exh. 1-A was filed
by the Uhited FarmVWrkers of Anerica, AFL-AQ O (hereafter "UWW
or "the Lhion") on May 20. The petition designated as the Em
pl oyer Saticoy Lenmon Associ ation (hereafter "Saticoy"), S&F
Gowers Association (hereafter "S&'), Qtiz Bros. Trucking,
Inc., the nenbers of S&, and all other agricultural enployers
who utilize Saticoy and its packing shed. nh May 22, the
in Regional Oirector of the Board' s xnard Regional CGifice dis-
mssed the petition for failing to identify an appropriate agri -
cul tural enployer and for constituting an i nappropriate bargai n-
ing unit (ALRB Exh. 1-H. O My 25, the UFWfiled with the
Board a Request for Review of the Regional Drector's dismssal (ALRB
Exh. 1-J). The Regional Drector anended his dismssal letter on May 26
(ALRB Exh. 1-1).
Oh May 27, the Board granted the UFWs Request for Re-
view and ordered the Regional Drector to hold an election in
the followng unit, provided that the UFWhad nade out a show ng

of interest:

1. Al the steady agricultural enpl oyees of

nenber/ growers of S& G owers Associ a-
tion;

2. Al the agricultural enployees from
what ever source derived engaged i n any
agricultural activity fromthe nenber/
groners of S& G owers Associ ation;

3. Al the agricultural enpl oyees of S&
G owers Associ ati on engaged i n harvest
ing the | enon crop of grower/nenbers of
the Associ ati on;

2/ All dates refer to 1981 unl ess ot herw se not ed.
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4, Al the agricultural enpl oyees of
Saticoy Lenon Associ ation engaged in any
agricultural activity for grower/nenbers
of S& G owers Associ ation.

The Board ordered the Regional Drector to segregate
the ballots of each group of agricultural enpl oyees described above and
to inpound the ballots. In ordering the election, the Board noted "the
conpl ex question of the identity of the agricultural enployer in light of
the unique and different practices involving the utilization of |abor in
the agricultural |enon industry” (ALRB Exh. 1-K).

Oh May 28, the Board issued a clarification of its

Qder DOrecting an Hection and nodi fied the bargaining unit as
fol | ows:
1. Al the steady agricultural enpl oyees of

nenber/ growers of S& G owers Associ a-
tion engaged in | enon farmng;

2. Al the agricultural enployees from

what ever source derived engaged in

| enon farmng for the nenber/growers of
F G owers Associ at i on;

3. Al the agricultural enployees of S&F
G owers Associ ation engaged i n harvesting
the |l enon crop of grower/nenbers of
the Associ ati on;

4. Al the agricultural enpl oyees of
Saticoy Lenon Associ ation engaged in

any agricultural activity for grower/
nenbers of S& G owers Associ ati on.

[ALRB Exh. 1-L.]

Pursuant to this Oder, the Regional Orector, after

finding that the petition for certification was acconpani ed by
aut hori zation cards sufficient to denonstrate an adequat e show

ing of interest, conducted an election in the unit described

-3 -



above on May 30 and June 3. The tally of ballots indicates that 249
votes were cast at the election. Because the ballots were i npounded,
the tally does not indicate whether the UPWreceived a najority of
t he vot es.

Saticoy, S&, the grower/nenbers of S& ¢ Pro-Ag, Inc., and
the UFWfiled tinely petitions pursuant to Labor Code 81166. 3 (c)
obj ecting to the conduct of the el ection.

h July 15, the Executive Secretary set the fol |l ow ng

I ssues for hearing:

Wiet her the Wnhited FarmVWrkers of Anerica,
AFL-AQ O (URW properly served the petition
for certification upon the nenbers;

Wet her the Board agents failed to notify
the parties of the date and | ocation of the
election, and if so, whether such conduct
affected the outcone of the el ection;

Wiet her Board agents failed to indicate the
proper address of the permanent polling site
on the Notice and Drection of Hection, and
i f so, whether such conduct affected the
out come of the el ection;

Wet her Saticoy has any agricul tural
enpl oyees, and if it does not, whether

It can be an agricultural enpl oyer wth-
in the neani ng of Labor Code 8§1140. 4 (c);

Wiet her Saticoy, S& and nenbers consti -
tute a singl e enpl oyer;

6. Wether the bargaining unit is proper
w thin the neani ng of Labor Code §1156. 2?

7. Wether the bargaining unit results in
t he di senfranchi sement of agricul tural
enpl oyees;

3/S & K Ranch was not a party to the grower/ nenbers'
obj ections petition.



Wiet her the three enpl oyees of Pro-Ag who

inthe election were properly in-

10.

el uded wthin the bargai ning unit;

Wiether, in the Notice and O rection of
Hection, Board agents altered the cl ass
of agricultural enployees eligible to
vote in the election, and if so, whether
such conduct resulted in the di senfran-
chi senent of agricul tural enpl oyees;

Wet her the el ection was conducted at a
tine when the peak enploynent require
nents of the Act were not net;

11. Wiether the election is barred by the

12.

13.

14.

h August 3, four of the UFWs objections were set

for hearing. Uoon notion by the UFW these objections are bei ng

UWFWs certification as collective bar
gaining representative of the agricul
tural enpl oyees of S&F;

Wiether the election is barred by the
col | ective bargai ni ng contract between
the UPWand S8F;

Wet her Board agents began pol | i ng 45
mnutes late, and if so, whether such
conduct affected the outcone of the
el ecti on;

Wet her the Board agents conduct ed t he
pol ling of voters wthout providing
the Enpl oyer an opportunity to have
observers present, and if so, whether
such conduct af fected the outconme of
the el ection.

hel d i n abeyance pending a determnation of the issues pre-

sented in the Enpl oyers' objections petitions.

During the course of the hearing, the Enpl oyers wth-

drew their objections contained in Issues 3, 9, 10, 13, and 14

set for hearing.

Wth respect to Issue 2, only Saticoy nai n-

tained its notice objection.

The Enpl oyers and the UFWwere represented at the

vot ed



hearing and were given full opportunity to participate in the

pr oceedi ngs.iu Al parties filed post-hearing briefs and reply

briefs.

Lpon the entire record, including ny observation of

the dermeanor of the w tnesses, and after consideration of the
briefs filed by the parties, | nake the foll ow ng findings of
fact and concl usions of |aw

. THE | SSUES RELATI NG TO EMPLOYER STATUS

AND THE PROPOSED BARGAIN NG LN T
(ISSUES 4, 5, 6, AND 7)

A The Rel ationshi p Between S& And The Uhi on.

After a representation el ection conducted by the Board,
the Lhion was certified on April 20, 1977, as the excl usive
bargai ning representative for "[a] 11 agricul tural enpl oyees of the
enpl oyer (S & F Gowers Association) inthe Sate of Galifornia. "
S&F and the Whion entered into a col |l ective bar-gai ni ng agr eenent
effective May 19, 1978. The agreenent expired on May 31, 1981.

O February 14, 1979, the Whion filed a Petition to
Qarify Bargaining Lhit in order to denomnate S& and its
grower/ menbers as a single enpl oyer for purposes of the certifi-
cation. The inpetus for the petition was the wthdrawal from
S&F of several of its grower/nenbers after the collective bar-
gai ning agreenent went into effect.

The Board consolidated the Lhion's unit clarification
petition in the S& case wth a simlar petition filed wth res-

pect to hastal Gowers Association. An investigative hearing

4/ The Regional Drector was represented with respect to
Issue 2. He did not file a post-hearing brief.
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was held in Septenber, 1979. The Investigative Hearing Examner's

Deci si on, whi ch recommended di smssal of the petitions, was issued on
April 18, 1980. The Board upheld the Investigative Hearing Examner's
recomnmendation in Goastal Gowers Association (1981) 7 ALRB No. 9 (Menber

Rui z dissenting). The Unhion filed a Mtion for Reconsideration, which
has been granted by the Board. A though the Board s decision to grant
reconsi deration in effect annuls the findings of fact and concl usi ons of

| aw contai ned in Coastal Gowers, so that they are not binding in this

proceedi ng either as general precedent or the | aw of the case, the record

in Coastal Gowers is clearly relevant to this case. The transcripts

and exhibits were admtted as a joint exhibit. Because the Investigative

Hearing Examner's decision in (hastal Gowers treats in great detail

nmany of the sanme issues raised here, | have, inthe interests of
admni strative econony, not restated all the facts and | egal reasoning
contained init. Areader interested in attaining a full understandi ng
of the background of the issues in this case woul d be well advised to
read the Investigative Hearing Examner's decision in Goastal G owers.
O March 30, the nenbership of S& voted to dissol ve the
Associ ation effective My 31, 1981. S& notified the Uhion of this

deci sion and offered to bargain with respect to its effects on EF s
agricultural enpl oyees. After its operations ceased on My 30, S&
termnated all of its agricultural enpl oyees.

B. Lenon Production In Ventura Gounty.

Cormer ci al Lenon production invol ves four basic
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functions: grow ng, harvesting, packing or processing, and narketing. The
organi zation of the industry has changed rather dramatically in the past
30 or 40 years and is continuing to evolve. An understandi ng of how the
basi ¢ functions are per-forned, and by whomthey are perforned, is
essential to the re-solution of the serious issues presented by this case.

In the past, it was not uncommon for |arge growers to c
control the production process. They were able to recruit a work force,
often by offering food, housing, and a reasonably |ong season. Today,
such large | and hol di ngs have nearly di sappeared. The industry in Ventura
Qounty is characterized by a relatively |arge nunber of relatively snall
growers. Because they are unable to recruit harvest workers for the short
tinme they are needed, the growers nust turn to a harvest association,
or customharvester for their peak | abor supply. As nany |enon groves
have been bought by absentee investors who | ack speci al i zed know edge
about | enon grow ng, | and nanagenent conpani es have cone into exi stence to
handl e all the cultural practices for the grower, as well as making
arrangenents for packing and narketi ng.

The key to understandi ng the organi zation
of the lenon industry is the packi nghouse. The flow of |enons to narket is
control l ed by narketing orders of the Lhited Sates Departnent of
Agriculture, Under federal law the Lenon Admnistrative Commttee nakes
a weekly recommendation to the Secretary of Agriculture for the naxi num
total carload vol une of |enons which can be shi pped into the donestic
narket. Through a conplicated formula, the total vol une is apportioned
anong t he
- 8-



vari ous packi nghouses. Even if a grower wshed to control the
entire production process, he woul d be unabl e to do so, because
he woul d have no access to the narket pl ace.

Because it is the packi nghouse whi ch recei ves narket -
ing allotnents, it naturally nust coordinate the various phases
of the production process. The packi nghouse nust regul ate the
flowof lenons in order to neet the quotas set by the narketing
order wthout exceeding its storage capacity. Therefore, it is
t he packi nghouse whi ch determnes when the | enons are to be har-
vested and haul ed to its packi ng sheds. In this conpl ex schene
of regulation there is no place for the grower as a naj or
deci si on- naker .

The present case invol ves one packi nghouse (Sati coy)
which is part of Sunkist Gowers, Inc., the nation' s |argest
narketer of fresh | enons, one harvesting association (S&), the
80-odd grower/nenbers of S&, and the agricultural enpl oyees of
these entities who work in the grow ng and harvesting phases of
| enon product i on.

C The Relationship Between Saticoy And Its G ower/ Menbers.

Saticoy is a non-profit, cooperative packing associ a-
tion organi zed pursuant to provisions of the Food and Agricul -
tural GCode. It, inturn, is a nenber of Sunkist Gowers, Inc.
Each grower/nenber of Saticoy nust al so be a nenber of Sunki st,
whi ch has broad authority over the marketing of the |enons
packed by Saticoy. Saticoy and its nenbers nake up only a
snal | part of the total Sunkist enterprise. Utimately, it is

Sunki st's marketing deci si ons whi ch govern the harvesting,



packi ng, and sale of the | enmons grown by Saticoy's menbers.§/

At the tine of the hearing, Saticoy had approxi nately
250 nenbers, one-third of whomal so bel onged to S&. Each nenber
contracted with Saticoy to have all its | enons packed by it. Oice the
| enons were picked by S& and haul ed to one of Saticoy's three
packi ng sheds, the grower/nenbers ceded all control over the fruit to
the Sunki st organi zati on.

Saticoy's two field coordinators determne when the groves
of its nenbers are to be picked. The determnation is based on the
maturity of the | enons, the narket's denand for the fruit, and the
storage capacity of the packing shed. QOice the storage capacity of
the sheds has been reached, there will be no further harvesting until
sone of the stored | enons are ordered to be narketed by Sunki st.

As the Administrative Law Gfficer noted in Ghastal G owers,

the individual grower/nenbers are virtually powerless wth respect to
the critical decisions in the | enon producti on and narketing process.
They are not al ways even notified of when their | enons are to be
picked. Very fewof the growers are present on their property during
the harvest. Saticoy provides S& with the funds to pay the harvest
enpl oyees; these expenses are deducted fromthe proceeds of the sal e
of the grower/ nenber's | enons.

D The Rel ationship Between S& And Its G ower/ Menbers.

SEF, like Saticoy, is a non-profit cooperative cor-

poration, organized under provisions of the Food and

o 5/ Sunki st nanes five of the 11 nenbers of the Lenon
Adgnnl strative Conrmttee, which sets the marketing orders for the
i ndustry.
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Agricultural Gode. Its only function is the harvesting of the
| enons of its nmenbers. But, while Saticoy's nenbers are re-
quired to have all their |lenons packed by it, S& s nenbers are
not obligated to have their fruit picked by S&. Several of the
| argest grower/nenbers hire their own harvest | abor.

S&F was forned by Saticoy in the md-1960's, about the
time when the Bracero programended. UWntil 1977, all of
Saticoy's nenbers al so bel onged to S&.

Wien Saticoy determned that the | enons of an S&F
grower/ nenber were to be picked, S& was notified. S& crews
pi cked the | enons usi ng equi pnent, such as gl oves and shears,
owed by S&F. The enpl oyees were transported to the fields in
buses | eased fromSaticoy. For nany years, a | arge percent age
of the workers |ived in housi ng owned by Sati coy.

The harvest workers were hired, disciplined, fired,

and directed in their work by S& supervisors. Saticoy shared
Wth S& an interest in the quality of the picking. Saticoy's
two field coordinators woul d be present in the fields during
the harvest to check the quality of the lenons. |[f any pro-

bl ens were noted, S& s field superintendent woul d be i nfor ned.
Aside fromthis quality control function, Saticoy had little or
no contact wth the harvest enpl oyees. The collective bargai n-
i ng agreenent between S&F and the Uhi on contai ns an appendi X
concerning "Quality of dtrus Harvest VWrknanshi p" whi ch notes
the "paranount inportance"” of quality to both parties. The

Lhi on agreed to cooperate wth S& in quality control prograns.
Because nost of the | enon groves of the S& grower/

nenbers are relatively snall, it did not take long for an S&F
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crew of 30 enpl oyees to conpl ete the harvest of any given

grower/ nenber's lenons. A tines, a crewwould pick in as nmany

as three different grower/nenbers' groves in a single day.

Gten, the pickers woul d not even know the nane of the grower who
ows the lenon trees. Wiile nost groves are picked two or three
tines a year, there was no assurance that the sane harvest crew woul d
be assigned to do the picking each tine. Thus, the harvest enpl oyees
have virtual ly no rel ationship wth individual growers.

E The Rel ationship Between Sati coy And S&F.

S&F was created by Saticoy. Saticoy was forned in
1923. During its early years, before the advent of specializa-
tion, it hired the harvest workers di rectly.§/ S&F was for ned
to ensure a stable | abor supply for Saticoy's nenbers. As noted
previously, S& s enpl oyees continued to live in housing
supplied by Saticoy and to use its buses and ot her equi prent.
In recent years, as Saticoy has expanded, other har-
vesting entities have begun to pick the | enons grown by
Sticoy's nenbers. They include SAMDQ Vega, 4-B, SAG Ml i no,

Pardo, Jinenez, and Alaml | o. 7

These harvesting entities con-
tract wth growers for harvesting services. Wile Saticoy's
rel ati onship wth these new organi zati ons does not have the
sane historical character as did its relationship wth S8,
Saticoy's wtnesses testified credibly that the basic working

relationship is the sane between it and all the harvest

6/ Saticoy Lenon Association (1942) 41 NLRB 243.

7/ Each of these harvesters has contracted wth at | east
one of S& s forner grower/nenbers to harvest |enons.
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organi zations. That is, Saticoy determnes when a grove is to

be pi cked, it advances funds for the organizati ons' payroll, and
it nonitors the quality of the pick.

Saticoy has no witten contracts governing its rel a-
tionships wth the harvest organi zations. A one point in the hearing,
Saticoy's manager, Carl MKnight, testified that Saticoy chose the
har vesti ng organi zation for each of its nmenbers. He qui ckly changed
his testinony to indicate that each grower decided which entity woul d
pick its lemons. As a fornmal matter, it is clear that the grower
contracts wth a harvesting organi zation or joins a cooperative harvest
associ ation, such as S&. Saticoy is not a legal party to these
agreenents. But, on a practical level, it is clear that growers | ook
to Saticoy for advice and direction in maki ng such decisions. A though
Saticoy's wtnesses attenpted to downplay Saticoy's role in the

harvest process, there is no doubt that Saticoy has a real and

legitinate interest in both the quality and the cost of harvesting.
Both factors are involved in determning the grower's ultinmate profit.
In order to keep its nenbers, it is in Saticoy's interest to maxi mze
t hose profits.§/ In conpiling its records of production, Saticoy noted
bot h the nunber of bins picked and the nunber of nen doi ng the picking.
In sum while there is no witten contract between the harvest

organi zations and Saticoy, the harvesting busi nesses of necessity work
closely wth Saticoy and have a powerful interest in doing work which

neets Saticoy's standards.

~ 8/ There are a nunber of packi nghouses in Ventura
Gounty whi ch conpete with Saticoy for grower/nenbers. Sone or
Saticoy's grower/nenbers have wthdrawn in the past year.
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F. The Relationshi p Anong The Menber/ Gowers O S&F.

Apart fromits one general nenbershi p neeting per
year, the record does not indicate that S& s nenber/growers
have any contact. Each is in charge of its own |enon groves and
I s conpensated separately fromthe others. Many of the grower/
nenbers are absentee | andl ords and have probabl y never net each
other. Mny of themgrow crops other than |l emons. The parties
stipulated that 193 of Saticoy's approxi nately 250 nenbers grow
crops other than | enons. Avocadoes and oranges are the predom -
nant commodities. During the payrol | period preceding the fil-
ing of the election petition, S& s grower/nenbers enpl oyed at
| east 238 agricul tural enpl oyees not engaged in | enon work. The
grower/ nenbers al so enpl oy an undet ermned nunber of agricul -
tural enpl oyees who performpre-harvest cultural work in the
| enon groves. There is no evidence of any interchange of these
enpl oyees anong the grower/ nenbers. Neither S& nor Saticoy has
any contact wth these non-harvest enpl oyees. The only relation-
ship anong the grower/nenbers is their nenbership itself.

ANALYS S AND GONCLUS ONS

The Board ordered that an election be held in the unit

proposed by the Lhion so that it mght examne the conpl ex struc-
ture of the lenon industry in order to determne how the coll ec-
tive bargaining rel ationshi p between enpl oyers and workers ought
to be defined. The Unhion's principal argunent is that the high

degree of interdependence in the | enon industry anong packi ng-

house, harvest entity, and grower has created a trinity of em
ployers, all of whomnust be included in a bargaining unit in

order to create a stable bargaining rel ationship. The Union
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lays particular stress on the non-profit nature of S&, which, it
contends, makes it an unsuitabl e candi date for sol e Enpl oyer 3
status. Wile the positions of the Enployers differ, none

seriously contends that either the individual grower/nenbers or
Saticoy ought to be deened the sol e enpl oyers of the harvest workers.
A though the non-harvest |enon enpl oyees are included in the proposed

unit, the record is alnost entirely devoid of evidence concerni ng

t hem
A W Is The Enployer G The Lenon Harvest And Lenon Farm ng
Enpl oyees?

Lhtil grower/nenbers began to wthdraw from S& after
it entered into a collective bargai ning agreenent with the

Lhion, the Uhion did not question the status of S& as an agri -
cultural enployer. The Board, |ike the National Labor Rel ations
Board, has routinely held that the agricultural enployees of a
cooper ative associ ation are not enpl oyed by the grower/nenbers,
but by the cooperative itself. Bonita Packing G., Inc. (1978)
4 ALRB Nb. 96, citing 29 CF. R 780.133(a). The cooperative en-

tities certified as enpl oyers have general |y been invol ved in

packi ng and processing. As such, they own and operate packi ng

sheds and simlar facilities and are highly capitalized.

Even though uni oni zation mght be expected to raise

| abor costs to sone degree, grower/nenbers would be unlikely to

wi t hdraw from nenber ship or vote to di ssol ve the associ ati on,

because of the degree of capital investnent in the packing or
processing operation. In contrast, S& owned al nost no assets,

aside fromsinple picking equipnent. |t |leased nost of its expensive

personal property fromSaticoy. A nenber coul d easily
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w thdraw fromthe association wthout entailing significant |ia-
bility. Aternative sources of harvest |abor were readily avail -
able. S mlarly, the nenbers of S& were able to vote to dissol ve the
associ ati on w thout doing any harmto their | enon grow ng busi nesses.
On the other hand, Saticoy, which is al so a cooperative associ ati on,
and whi ch enpl oys packi nghouse workers under the jurisdiction of the
National Labor Rel ations Board, &l has experienced relatively little
nenbership loss in recent years. It is the ease with which the
grower/ nenbers of S& have been abl e to renove thensel ves fromthe
provi sions of the collective bargai ni ng agreenent between the Union
and S&, while their | enmon grow ng busi nesses continue as before (wth
a different harvest |abor supply) which has |ed the Union to argue
that S&, as the sol e enpl oyer of the harvest enpl oyees, cannot
provide the stability necessary to a heal thy coll ective bargai ni ng
rel ationship. Designating an enpl oyer whi ch can provide such
stability has been a constant thene in Board deci sions.
Yet, while the Uhion has repeatedly pointed to the in-

justice to its nenbers caused by the dissol ution of S&, which

it views as nothing nore than a clever | egal maneuver by the

grower/nenbers to decertify the Uhion, its argunents in support

of the proposed unit do not pass nuster, either legally or prac-

tically. The creation of an unw el dy bargai ning unit conposed

of S& as well as the packi hghouse and t he grower/nenbers woul d

serve only to make col | ective bargai ning inordinatel y conpl ex,

w t hout renedying the underlying problem | do, however, believe

that there is available to the Board a partial, workabl e,

9/ Saticoy Lenon Association (1941) 28 NLRB 1214.
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sol ution to the uni que probl ens caused by the cooperative struc-
ture of the harvesting association. | wll first consider the

parties' argunents concerni ng the co-enpl oyer status of the Em
pl oyers under traditional N_RB nodel s.

The Uhion argues that the vertical integration of the
| enon industry in Ventura Gounty is so conplete that a single,
integrated enterprise has been created, which shoul d be deened
the enpl oyer of the harvest workers. The Uhion begins by
asserting that the three types of entities: growers, harvest
associ ations, and packi nghouse, coul d not exist w thout each
other. The Enpl oyers do not dispute the fact of functional

coordi nation, but accurately contend that this is a necessary,

but not a sufficient, prerequisite to a finding of single em

pl oyer status. In order for nomnally separate enpl oyers to be
treated as a single enpl oyer for collective bargaini ng purposes,
the Board has | ooked to the followng factors: interrelation of the
oper ati ons, common nanagenent of business operations, centralized
control over |abor relations, and conmon owner shi p.

Abatti Farns, Inc. (1977) 3 ALRB No. 83; and R vcom Gorporation

(1979) 5 AARB No. 55. Typically, in cases of this nature, the
nomnal |y separate conpani es have distinct work forces, al-
though there wll usually be sone interchange of enpl oyees.
Here, S&F has a singl e work force, and Saticoy has no agricul -
tural enpl oyees on its payroll. Wile this set of facts mght
provide the basis for a finding of joint enpl oyer status, it is
not a basis for finding that Saticoy and S& are a singl e, inte-

grated enterprise.

Nor does the fact that Saticoy and S& nust
- 17 -



necessarily coordinate their functions render them co-enpl oyers. Many
industries are simlarly structured. For exanpl e, autonobile parts
suppl i ers cannot function w thout coordinating their work with

aut onobi | e nanuf acturers. The nanufacturers are custoners of the
suppliers, have an interest in the quality of the parts supplied,

det erm ne when they shall be nanufactured and del i vered, specify what
products they want in an extrenely detail ed nanner, and often send

i nspectors to the parts supplier's factory. But, they do not

t heref ore becone the enpl oyers of the workers in that factory. If
the UPWs argunent were carried to its logical conclusion, then all
agricul tural enpl oyees who work on any phase of the production of a
grower's crop nust be included in the sane bargai ning unit,

regardl ess of what enpl oyer they work for, and those enpl oyers nust
be deened a single, integrated enterprise.

It is extrenely common in California agriculture for nore
than one enpl oyer to be invol ved in the production of a crop grown on
a particular piece of land. Joint ventures and grower/shi pper deal s
are afixture in the rowcrop sector of the industry. The enpl oyers
i nvol ved in these ventures cannot operate wthout each other. The
Lhion's argunent woul d transformthe enpl oyers into a single
enterprise for collective bargai ning purposes, wthout regard to
common owner shi p, managenent, or enpl oyee interchange. The Board has

rejected a simlar approach in San Justo Farns, infra.

Wien the | enon farmng enpl oyees of S& s grower/ menbers
are considered, it becones even clearer that there is no single

enpl oyer present here. These enpl oyees are entirely
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under the control of the grower/nenbers. They have no cont act
whatever wth either S& or Saticoy. The nere fact that they
work on the sane trees as the S& enpl oyees cannot convert their
entirely separate enpl oyers into co-enpl oyers,

The Uhion al so contends that the Epl oyers nay be
considered as joint enployers of the enpl oyees in the proposed
bargaining unit. Wile many NLRB cases appear to treat the con-
cept of joint enployer as identical to that of single enployer,
there is an inportant distinction. Joint enployer status may
be conferred on two separate businesses, without regard to the
presence of common ownership and common nanagenent. The criti-
cal factor is whether the two busi nesses possess joint control
over the terns and conditions of enpl oynent of a single work
force. Tanforan Park Food Purveyors Gouncil v. NL.RB (9th Qr.
1981} 656 F.2d 1358. In Tanforan, one of the conpani es

held to be a joint enployer carried the bargai ning unit enpl oyees on
its payroll, but the other conpany was in charge of to the day-to-day
supervi sion of the enpl oyees, including hiring and firing.
Both the courts and the Board have been reluctant to
hol d that two conpanies are joint enployers. In Pulitzer

Publishing Go. v. NL.RB (1980) 618 F.2d 1275, the court found

that a newspaper publisher was not a joint enpl oyer of the em
pl oyees of a trucking conpany whi ch delivered t he newspapers.
The conpani es had separ ate nanagenent and ownership. Even

t hough there was sone functional interrelation of the operations

of the two conpanies, the court found that they operated i ndependently:
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Their operations are not substantially interrel ated
beyond the extent necessary to the
perfornmance of the basic contractual duty

. to deliver the newspapers. [618 F.2d

at 1281.]
The publ i sher determned when and where t he newspapers woul d be
delivered, occasionally directed the truck drivers in their
work, and was invol ved in the sel ection and conpensation of the trucking
conpany' s assi stant managers who supervised the drivers. Prior to the
hiring of the assistant nanagers, the publisher had supervised the drivers
directly and had participated actively in collective bargai ni ng
negotiations affecting, them The court held that, regardl ess of the
nature of the past rel ationship between the two conpanies, their
deliberate decision to institute changes in that rel ati onship was
entitled to recognition.

Wii | e the Board has on a nunber of occasions found two nomnal |y
separat e businesses to be a single, integrated enterprise for purposes of
coll ective bargaining, it has been very hesitant about conferring joint
enpl oyer status on two in otherw se distinct conpani es whi ch both exercise
sone control over a single work force. The Board has, instead, in each
case determned which of two (or nore) potential enpl oyers has the nore
substantial labor relations ties to the enpl oyees and has deened it to be
the "primary" agricultural enployer. Gorona (ollege Heights Gange and
Lenon Associ ation (1979) 5 ALRB No.

15; and San Justo Farns (1981) 7 ALRB No. 29.
In Gorona ol | ege Heights, the Board held that a

cooper at i ve packi nghouse, rather than a cooperative | abor asso-

ciation, was the enpl oyer of citrus harvesting crews. (No
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party contended that the grower/nenbers of either cooperative shoul d be
deened the sol e enpl oyer or a co-enpl oyer of these workers.) In contrast
to the facts in the present case, the packi nghouse, rather than the harvest
associ ation, selected, assigned, and directed the crewforenen in their
work. It also represented the interests of its grower/nenbers in naking
wage-rate adjustnents. The harvest enpl oyees were on the payroll of the
harvest association, and sone lived in a | abor canp operated by it. n

bal ance, the Board found that the packi hghouse had a in nore substanti al
and pernmanent interest in the ongoing agricultural operation and exerci sed
greater control over the terns and conditions of the harvesters' enpl oynent

than did the harvest to associ ati on. g)/

In the present case, there is evidence that, |ike the publisher

inPulitzer, supra, Saticoy at one tine exercised substantially nore control

over the working conditions of the harvest enpl oyees than it does now
Wiat ever the rel ationship between Saticoy and S& nmay have been in the past,

it nowis substantially the same as that between Saticoy and the other har-

1V

vest entities.— The UFWconcedes that Saticoy's rel ationship

_ 10/In Rvcom supra, the Board also held that the
ﬁack| nghouse, rather than the harvest entity, was the enpl oyer of citrus
harvesters. As in Gorona (ol | ege Hei (rzjhts, t he packi nghouse was deepl y
:j nylol vgd in selecting the harvest enpl oyees and cl osel y supervised themon a
ai ly basis.

11/ Wi | e the cooperative harvesting associations in
Ventura Gounty nay have initially been little nore than extensions of
the packi nghouses whi ch created them they have, over tine, becone
i ncreasi ngly independent. See New Mgrants vs. Qd Mgrants:
Aternative Labor Market Structures in the Galifornia Qtrus Industry,
Monographs in U S -Mxican Sudies, 9, Lhiversity of Galifornia, San D ego,
1981, which provides a good hi storical perspective on the citrus industry in
Vent ura Gounty.
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to the harvest enployees is limted to its overall control of the timng
of the harvest and its interest in quality control. Saticoy is not
involved in setting the wages or other terns and conditions of enpl oynent
for the harvest workers. Nor does it supervise the enpl oyees on a daily
basis. Saticoy's ties to the harvest workers are not substantial enough
for it to be deened the prinmary agricultural enployer, as it mght have
once been.

The Board has recently reiterated its preference for the
prinmary agricul tural enpl oyer concept over the joint enployer fornulation.

In San Justo, supra, a | andowner which grew a nunber of crops, entered

into a contract wth Vessey Foods, Inc., wth respect to the grow ng of
garlic on San Justo's land. Vessey had overall control of the operation,
inthat it chose the seed, decided when to plant it, planted the seed wth
its own equi prent, dug the garlic and directed when it shoul d be topped.
San Justo was responsible for pre-harvest cultural activities. The
conpani es shared supervi sion over the harvest workers, who were on the
Vessey payrol |, although nany worked for San Justo before and after the
harvest. The two conpanies split profits fromthe sale of the garlic,

whi ch Vessey packed and narketed. n these facts, the Board found that
San Justo was the prinary agricultural enpl oyer of the harvest workers,
placing stress on its greater control over their working conditions,
supervi sion, and the anmount of interchange. The Board held that this was
not an appropriate case in which to deem San Justo and Vessey | oi nt

enpl oyers of the harvest workers. The Board specifically noted the fact

that San Justo grew a nunber of other crops as a basis for its hol di ng.
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Here, the Lhion is seeking to join the grower/ nenbers of
S&F, nmany of whomgrow crops other than | enons, wth Saticoy and S&, bot h
of whomare only in the | enon busi ness. Further,

the proposed enpl oyers here do not jointly supervise the pro-

posed bargaining unit's workers. nly S&F has a significant interest in
the supervision and | abor relations policy wth respect to the harvest
workers. And only the individual grower/nenbers of S& have any control
over the | enon farmng enpl oyees on their own payrolls. There is sinply
not enough economc glue to hold this diverse collection of enpl oyers and
enpl oyees together. The only tie between the | enon farmng enpl oyees of
the grower/nenbers and the harvest enpl oyees is that they both work in the
sane | enon groves, albeit at different tinmes. Such a connection has never
been sufficient to confer co-enpl oyer status on their enpl oyers or to place
themin the same bargaining unit.

The Uhion al so contends that the Board may order the
Enpl oyers to bargain on a mul ti enpl oyer basis. Inreecting this
argunent, | incorporate the reasoning and concl usi ons of the

Investigative Hearing Examner in Goastal Gowers, at pp. 24-25.

also note that, wth respect to the | enon farmng enpl oyees of the
grower/ nenbers of S&, there is no history of multienpl oyer bargai ni ng
and no consent on the part of the Enpl oyers to such bargai ni ng.
| conclude that, while it is functioning as an on goi ng
enterprise, S& is the prinary agricul tural enpl oyer of the harvest
enpl oyees, because it has been del egated by its
-23-



grower/ nenbers all the authority to act as an enpl oyer.l—zl ly
SFisinapositionto provide uniformty and predictability of
wor king conditions and benefits to the enpl oyees while it is in,
busi ness. However, the situation changes dranatical |y whenever a
grower/ nenber w thdraws fromS&F, thereby withdraw ng its del egation
of labor relations functions, or when the grower/nenbers, acting as a
group, vote to dissolve the association, thereby depriving S&F of its
authority to act as an agricultural enployer. Wile the Act's
definition of enpl oyer enconpasses the harvesting association as an
entity, it does not speak , directly to the situation encountered
her e.

At the heart of the Act's purposes are those prin-
ciples enunerated in its preanbl e:

SECTION 1. In enacting this |egislation the people

of the Sate of Galifornia seek to en-sure peace in

the agricultural fields by guaranteeing justice for

all agricultural workers and stability in |abor

rel ations.

This enactnent is intended to bring certainty and a

sense of fair Iol ay to a presently unstabl e and

potentially volatile condition in the state. The

Legi slature recogni zes that no lawin itself

resol ves social 1njustice and economc di sl ocati ons.
Wiat the previous discussion discloses is that, in seeking to
i npl enent the nandate of the Legislature, the Board has been
preemnently practical in shaping the collective bargaining re-

| ati onshi p between enpl oyers and the representatives of their

12/1 cannot determne the enpl oyer of the |enon farmng
enpl oyees of each of the grower/nenbers on the record before ne. |
can concl ude that neither S& nor Saticoy enpl oys these workers.
They are enpl oyees either of the individual growers or of |and
nanagenent conpani es who performlenon farmng activities for the
growers. See discussion concerning the Pro-Ag enpl oyees, infra.
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enpl oyees. It has consistently avoi ded nechani cal application
of principles to all factual situations. Instead, it has fo-
cused on the realities of collective bargaining in fashi oni ng
appr oaches to the unique and often conpl ex structural relation-
ships present in agriculture.

Wien the Board hel d in Bonita Packing, supra, that the

enpl oyees of cooperative associ ation are enpl oyed by the asso-
ciation rather than its nenbers, it was sinply acknow edgi ng the
reality of the enpl oynent situation when the cooperative is
operating as an ongoi ng concern. But, as the Board has noted in

other contexts, see Kaplan's Fruit and Produce Go. (1977) 3 ALRB 12

Nb. 28, certificationis not a single, all-purpose concept. Wiile the
cooper ati ve associ ation nay have the duty to bargain wth the
certified representative of its enpl oyees under nornal operating
condi ti ons, because deci si on-naki ng authority with respect to these
enpl oyees has been del egated to it by its grower/nenbers, the duty
nust shift back to those grower/nenbers | once they have decided to
renove thensel ves fromthe associ ati on by obtai ning harvest |abor from
anot her source, whether this occurs as the result of individual
w thdrawal s or a decision to dissolve the association.

SF contends that its nenbers' decision to end its
exi stence was a standard deci sion of an enpl oyer to go out of
busi ness. The Uhion responds that the effect of this decision
was to decertify it and permt the growers to enpl oy a new | abor
force, while continuing in their business of grow ng | enons. |
agree wth the Lhion that the decision of the menbers of a non-

profit cooperative association to dissolve the association is
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not anal ogous to the decision of a profit-seeki ng busi ness concern
to go out of business. Here, S& as an entity had no i ndependent
financial interest inits ow continued existence. It, apart from
its nenbers, had no part in the decision which led to its dem se.
S8 was created solely for the benefit of its nenbers and it was
ended solely for their benefit. It had virtually no assets, owed no
real property, and had only a handful of nmanagerial enpl oyees. The
prinary effect of the dissolution was to free S& s grower/ nenber s
fromthe increased costs of the certification wth the UFW The
grower/ nenbers continue to grow | enons and to have t hem packed by
Saticoy. In no sense has any entrepeneurial concern gone out of
business as a result of S& s dissolution. The only entrepeneuri al
parties in this case are the grower/ nenbers.

Wien a grower/nenber of a cooperative associ ation deci des
not to use its labor for harvesting, the cooperative no | onger has
the authority to bargain wth the Uhion in the nane of the
grower/ nenber. Watever bargai ning obligations arise fromsuch a
deci sion nust attach to the entity wth the power to nake the
decision in the first place. In this case, the grower/nenber nust
assune the bargaining obligation once it has renoved the authority of
the cooperative association to bargain onits behalf. To do
ot herw se woul d be utterly inconsistent wth the basi c purposes of
the Act, because only the grower/nenbers have the necessary financi al
interest in the | enon operation to bargai n over individual

w t hdrawal s and deci sions to di ssol ve the associ ati on.

Athough this is not technically a successorshi p case,
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in a sense the grower/nenbers have succeeded to the bargai ni ng
obligations of their forner association, S&. The Galifornia Suprene
Qourt has recently held, in San denente Ranch, Ltd. v. Agricultural
Labor Relations Bd. (1981) 29 Cal.3d 874, that federal successorship

principles are applicable to cases arising under our Act. In
expl ai ni ng the purpose and significance of the successorship
doctrine, the Gourt quoted wth approval fromJustice Harlan's

decision in John Wley & Sons v. Livingston (1964) 376 U S 543:

Enpl oyees, and the uni on whi ch represents

them ordinarily do not take part in negotia-
tions leading to a change i n corporate owner-
ship. The negotiations wll ordinarily not
concern the wel | -bei ng of the enpl oyees,
whose advant age or di sadvantage, potentially
great, wll inevitably be incidental to the
nai n consi derations. The objectives of
national |abor policy, reflected in esta-

bli shed principles of federal law][i.e., the
successorshi p doctrine], require that the
rightful prerogatives of owners i ndepen-
dently to rearrange their businesses and
even el i mnate thensel ves as enpl oyers be

bal anced by sone protection to the em

pl oyees froma sudden change in the enpl oy-
nent relationship. (ltalics added.)[Id.,

at p. 549.]

The Gourt went on to hold that:

Inlight of the simlarities between the

ALRA and NLRA, we have no doubt but that
the obj ectives of state |abor policy--as re-
flected in the ALRA--enbody a simlar con-
cern that the rights of enployers to buy and
sell agricultural businesses "be bal anced by
sone protection to the enpl oyees froma
sudden change in the enpl oynent rel ationship."
Thus, we think the ALRB was unquest i onabl y
correct in concluding that the ALRA contenpl ates
that under appropriate circunstances an _
agricul tural enpl oyer who purchases an on-goi ng
agricul tural business may be bound by the
statutory obligations which the act I nposes upon
its predecessor. [] [29 C3d at 885.]
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Here, too, there has been a sudden change in the enpl oynent
rel ationship in an ongoi ng agricul tural business (the production of
| enons) fromwhi ch the enpl oyees are entitled to, some neasure of
protection. The nature and extent of the bargaining obligation of
t he grower/nenber who deci des to di scontinue using the cooperative
associ ation for the harvesting of his crop renmains to be determ ned.
Wien an entrepeneurial concern goes out of business or engages in a
partial closure, it may do so wthout bargai ni ng about the decision
wth the certified collective bargai ning representative of its
enpl oyees. Textile VWrkers v. Darlington Go. (1965) 380 U S 263;
Hrst National Mintenance Gorp. v. NL.RB (1981) 101 S Q. 2573.

But, when an enpl oyer decides to contract out bargai ning unit work
to anot her conpany, an action not involving natters at the core of
entrepeneurial control, then it nust bargain wth the collective
bargai ni ng representatives of its workers about that deci sion.

H breboard Paper Products Gorp. v. NL.RB (1964) 379 U S 203.

The court reasoned in H breboard that the deci sion

. . . tocontract out the. . . work did not alter
the Conpany' s basic operation. The . . . work
still had to be perforned in the plant. No capital
I nvest ment was contenpl ated; the Conpany nerely
repl aced exi sting enpl oyees w th those of an

| ndependent contractor to do the sane work under
simlar conditions of enploynent. Therefore, to
requi re the enpl oyer to bargai n about the

natter would not significantly abridge his
freedomto nanage his business. [379 U S

at 213.

Here, the harvesting work nust still be perfornmed in

the groves of the grower/nenbers. The basic operation of the
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Enpl oyers has not been altered. The Enpl oyers have sinply re-

pl aced the enpl oyees of S& with other enpl oyees. The Enpl oyers
have an obligation to bargain wth the Uhion about the decision
to contract out the harvesting work to other conpanies and the
effects of the decision on the enpl oyees of S&

An examnation of other anal ogous situations
whi ch nmay occur under the Act wll be helpful in placing the
limted bargai ning obligation of the Enpl oyers in perspective and
In denonstrating that such an obligation is in harnony wth the
basic principles of the Act. A lenon grower nay obtai n harvest
workers in three ways other than froma cooperative harvesting
association. He may hire his work force directly, he nay hire
workers through a farmlabor contractor, or he may contract wth
a customharvester to do the work. |If a grower hires harvesters
directly, it is clear that he woul d be obligated to bargain wth
their certified collective bargai ning representative about any
decision to contract out their work. Smlarly, if the grower
enpl oys workers on the payroll of a farmlabor contractor, he is
deened to be the enpl oyer of those workers. Labor Code 81140. 4
(c). Wile he may decide to termnate the services of the |abor
contractor, the grower will have to bargain wth the certified
uni on about such a decision. Msta Verde Farns v. Agricul tural
Labor Relations Bd. (1981) 29 Cal.3d 307. in the third situa-

tion, the grower could termnate his contract with the custom
harvester pursuant to the terns of their agreement. The custom
harvester, unlike a cooperative association, has an i ndependent
interest inits continued existence and i n keepi ng busi ness.

It would be in an arms length relationship wth its custoners
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and could attenpt to negotiate acceptable terns wth them If
the grower's prinary concern was economc, the custom harvester
coul d approach the certified union of his enpl oyees and seek
contract concessions. But, in no event coul d a grower/cust oner
or a group of grower/custoners decide that the custom harvester
shoul d go out of business. The ability of grower/nenbers of a
cooperative associ ation to nake such a decision is the crucial

di stinction between themand the grower/custoners of a custom
har vest er .

In each of these three alternate situations, the union
woul d still have an enpl oyer wth which to bargain on behal f of
its nenbers. |In order to ensure that enpl oyees of a cooperative
harvest association retain their bargai ning rights under the Act
when grower/ nenbers decide to w thdraw or dissol ve the associ a-
tion, a bargaining obligation nust be placed on the actual
deci sion-nakers in order to prevent the grower/ nenbers from
usi ng the cooperative structure as a shield to insulate them
fromthe consequences of their decisions.

B. The Bargaining Lhit |ssues.

The Enpl oyers contend that the proposed bargai ni ng

unit violates the express provisions of 81156.2 of the Act:

"The bargaining unit shall be all the agricultural enpl oyees
of an enpl oyer." According to the Enpl oyers, this sinple statu-
tory directive | eaves no discretion to the Board to deternmne
the appropriateness of a bargaining unit, but nust include all
the enpl oyees of each of the grower/nenbers of S&, the other
grower/ nenbers of Saticoy, and all the other harvest enpl oyees

of the various harvest organizations which pick the | enons of
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the nenber/growers of Saticoy. |f these enpl oyees nust be
part of the bargaining unit, then | arge nunbers of enpl oyees
were di senfranchised in the election. The non-lenon farmng
enpl oyees of the grower/nenbers of Saticoy and the harvest em
pl oyees of the grower/nenbers of Saticoy who did not bel ong to
S&F were not permtted to vote.

The UFWargues that Saticoy, S&, and the grower/
nenbers of S& constitute "an enpl oyer™ wthin the neani ng of
81156.2. Therefore, the statutory nandate is satisfied by in-
eluding al |l the enpl oyees of the resulting enpl oyer in the bar-
gaining unit. The non-lenon farmng enpl oyees of the grower/
nenbers woul d be abl e to organi ze for bargai ni ng purposes as.
the enpl oyees of the individual grower/nenbers.

Because | have concluded that Saticoy, S&, and the
grower/ nenbers of S& do not constitute co-enpl oyers of the em
pl oyees of the proposed unit, | amreluctant to decide the
nerits of the conpl ex bargaining unit issues raised by the par-

ties. Athough the Board indicated in San Justo, supra, that

the | anguage of 81156.2 does not forecl ose the possibility of
certifying joint enpl oyers of the enpl oyees working in a single
crop, it has not |aid down any guidelines for such certifica-
tions. It may well be that part of the Board' s reluctance to
use the joint enployer concept stens froma desire to avoid
the bargaining unit inplications of such certifications except
I n cases where there is no satisfactory alternative
The legislative history cited by the Ewl oyers nakes
It clear that the Legislature opted for "wall-to-wall" bargair-

ing units as the general rule of organization in agriculture.
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See Mista Verde v. AL.RB, supra. Any departure fromt hat

general standard should cone, in the first instance, fromthe

Boar d.

Apart fromthe Board s | egal authority to certify the
proposed bargaining unit, the bargaining table realities of the
situation mlitate against such a choice. Assumng that S& had
not been dissol ved, both it and Sati coy woul d be represented at
the bargaining table. Saticoy's representatives in negotiations
woul d al so be representing the interests of the nore than 150
grower/ nenbers of Saticoy who do not belong to S&. These growers
woul d not be bound by the resulting contract, but woul d be
affected by it as conpetitors for harvest |abor and as producers
of lenons. That this situation could |ead to conflicts of
I nterest anong the enpl oyer negotiators i s obvi ous.

Because S&F has been dissol ved, the forner nenbers of S&F and
Saticoy woul d be negotiating the terns and conditions of
enpl oynent of the enpl oyees who harvest the | enons of the forner
S&F grower/ nenbers. But, the harvest organi zati ons who actual |y
enpl oy the workers would not be a party to the negotiations or the
contract. Qearly, such a situation would not contribute to
stability in labor relations. |f a contract were reached, the
results woul d be chaotic for the bargaining unit workers. If a
SAMOO crew were harvesting | enons on the property of a forner
grower/ nenber of S& it woul d be covered by any contract nego-
tiated under the proposed unit. If it noved to the property of
anot her grower later the sane day or the follow ng day, and the

grower did not belong to S&, it woul d work under different
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terns and conditions of enpl oyrrent.l—?’/ I n argui ng agai nst consi -
dering the individual grower/nenbers as the enpl oyers of the har-
vest workers, the UFWstates in its post-hearing brief that such
a determnation "would allow for the capricious result that the
enpl oyees may work one day under a URWcontract, the next day
under a contract of another union, and the foll ow ng day under
no union contract. Such a situation woul d hinder the collective
action of the workers in opposition to the purpose of the Act.
Such a unit woul d be unacceptabl e and non-feasible [sic]." UFW
Post-Hearing Brief at p. 39. The sane considerations are pre-
sent under the proposed unit. A further conplication, that

grower/ nenbers of S& might wthdraw from Saticoy and join

to anot her packi nghouse and harvesting associ ati on, whi ch m ght

mght not be under a union contract, has not even been addressed
by the UFW although | had asked the parties to consider such an
eventuality in their briefs. In conclusion, while | decline to
rule on the legality to of the proposed unit if the Enpl oyers had
been found to constitute a singl e enpl oyer unit, the policy of
the Act dictates on against certifying such an unw el dy and

i nherently unworkabl e unit.

Il. THE SERVICE CF THE PETI TION FCR
CERTI FI CATI ON ON THE GROER MEMBERS
F S8F (I1SSLE 1).

The parties stipulated that the UPWpersonal |y served

the petition for certification on Aurelio GQuznan, S& s Feld

Superintendent, an admtted supervisor of the S& harvest

_ 13/ SAMDO al so harvests | enons whi ch_arelﬁ)acked by
packi nghouses other than Saticoy. The record is silent concerning the
labor relations ramfications of this fact.
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enpl oyees. The UFWthen sent nail grans to each of the grower/
nenbers of S&, advising themof the personal service on Quznan. The
Lhion did not serve personally any of the grower/nenbers. Testinony
by a director of S& indicated that Quznan had not been specifically
aut hori zed to accept service as an agent of the grower/nenbers.

Service of petitions for certification is governed by
Section 20300(f) of the Board s regul ations:

(f) . . . Service on the enpl oyer nay be

acconpl i shed by service upon any owner,

officer, or director of the enpl oyer, or by

l eaving a copy at an office of the enpl oyer

wth a person apparently in charge of the

office or other responsible person, or by

personal service upon a supervisor of em

pl oyees covered by the petition for certi-

fication. If service is nade by delivering

a copy of the petition to anyone other than

an owner, officer, or director of the em

pl oyer, the petitioner shall imediately

send a telegramto the owner, officer, or

director of the enpl oyer declaring that a

certification petitionis being filed and

stating the name and | ocati on of the person

actual |y served.
It appears that the basic design of the foregoi ng pro-
vision is to require personal service of the petition on sone
responsi bl e, accessible, agent of the enpl oyer, together wth a
confirmng telegramto assure actual notice to the enpl oyer. |
find that the nethod enpl oyed by the UFWconstitutes val id ser-
vice on the grower/nenbers of S& insofar as the harvest em
pl oyees are concerned, but not wth respect to the | enon farmng

enpl oyees of the individual grower/nenbers.

It is clear that Quzman was a supervisor of the har-
vest enployees. It is equally clear that the grower/nenbers had

del egated their control over labor relations matters wth
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respect to the harvest enployees to S&F. As such, S& was the
designated | abor relations agent for the grower/nenbers wth res-
pact to the | enon harvest workers. Wether Quznan had been
specifically authorized to accept service is irrel evant under
the regul atory schene. Labor Gode 81165.4 al so nakes it cl ear

that actual authorization of agents is not controlling. 4

Wth respect to the non-harvest |enon f armng-em
pl oyees, the situation is quite different. S& was sol ely con-
cerned wth the harvest of its nenbers' lenons. It was totally
uni nvol ved with the pre-harvest activities of the growers.
Aurelio Quzman was not a supervisor of any of the non-harvest
workers. Nor can S&F reasonably be viewed as an agent of its
grower/ nenbers outside of its harvest function. Wile Quznan
was literally a supervisor of sone of the enpl oyees covered by

the petition, such a reading of Section 20300(f) woul d not pro-

vide for personal service on any agent of the grower/nenbers.

The UFW apparently recogni zed the underlying policy of the
regul ation by personal |y serving Saticoy, although a literal reading

woul d not have required it. QGuznan had no nore connection wth
the lenon farmng enpl oyees of the grower/nenbers than he had
with their enpl oyees who worked in other crops.

In sum | conclude that the UPWproperly served the
petition for certification on the grower/nenbers wth respect
to the harvest enpl oyees, but not wth respect to their |enon

farmng enpl oyees.

14/ The grower/ nenbers do not contend that mail grans
are not telegrans wthin the neaning of Section 20300(f).
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I11. THE I SSUE CF SATIQOY' S NOTI CE CF THE
ELECTI ON (I SSLE 2).

The UFW Saticoy, and the Board s Oknard Regi onal

Drector stipulated that:

h Thursday norning, My 28, 1981, at approxi -
nmately 9:30 a.m, Regional Drector Vyne
Snth tel ephoned Gordon, G ade & Marrs,
attorneys for Saticoy Lenon Association (here-
after Saticoy), and inforned themthat the
Board had nade a ruling granting the UFWs
request for review ordering that an investi-
ation be conducted for an election, and or-
ering that the ballots be i npounded.

Snth read the Board s order over the tel ephone to
Messrs. Gordon and Marrs and the order was
transcribed by M. Gordon's secretary.

Smth al so i nforned Messrs. Grdon and Marrs
of a neeti n%Lto be hel d that sane evening in
the knard ALRB of fice to di scuss the Board' s
order.

h Thursday, May 28th, at approxi nately 5:30
p.m, a nmeeting was held at the knard ALRB
of fi ce which was attended by various repre-
sentatives of S & F Gowers Associ ation
(hereafter S& F), it's nenber-growers, the
UFW and Messrs. Gordon and Marrs on behal f
of Sati coy.

During this neeting, Smmth read a "Q arifica-
tion of Oder Drecting Hection" and re-
guested the several parties includi ng

Saticoy to conpl ete certain responsibilities
by 5:00 p.m of the follow ng day (Friday,
My 29th) so that the adequacy of peti -
tioner's show ng of supBort coul d pronptly be
determned as required by ALRB Regul at1on
Section 20300(j)[2).

In addition to Saticoy and S & F, the nom nal
enpl oyers included approxinately 81 entities.

Oh Friday afternoon, My 29th, M. dade
hand-del i vered to Regional Drector Snth at
the knard ALRB of fice Saticoy' s response
which Smth had requested during the previous
eveni ng' s neeting.
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At approxi natel y 8:30 E m on Friday, My 29th,
Regional Drector Smth determned that an ade-
qHate show ng of interest had been presented by
the UFW

No representatives of Saticoy were present when
this determnation was nade al t hough attorneys
and other representatives were on hand for

S & F and various grower - nenbers.

Fol | ow ng the determnation, no ALRB represen-
tative contacted Saticoy to informit that the
show ng of interest had been determned or that
the pre-el ecti on conference woul d be hel d
imedi ately or that an el ection was to be held
t he next day.

Smth convened a pre-el ection conference at
about 9:00 p.m and at which an el ecti on was
directed for "all the agricultural enpl oyees
of S&F Qowers Association engaged I n har-
vesting the | enon crop of grower-nenbers of
the Association" for Saturday, My 30t h.

No Saticoy representative attended the pre-

el ection conference and no ALRB representati ve
contacted Saticoy either after the pre-election
conference or on May 30t h.

Oh Saturday, May 30th, an el ection was con-
ducted for agricultural enpl oyees on the pay-
roll of S&F.

h Monday, June 1, 1981, at approxi nately

to 2:00 p.m, Newnan Srawbridge, an ALRB agent,
informed Saticoy's attorney, M. Gordon, that

an el ection woul d be hel d Veédnesday, June 3,
1981, and that a pre-election conference

woul d be held at 5:30 p.m that evening
(Monday) at the ALRB of fice in xnard.

During this conversation, Srawbridge al so
advi sed Gordon of the election that had al -

r1 Saéufy been conduct ed on Saturday, My 30t h,

M. Gade did attend the pre-el ection confer-
ence on behal f of Saticoy and Pro-Ag on the
evening of June 1 at the ALRB office and did
receive at that tine the Notice and Direction
of Hection set for June 3.

A notine relevant to the facts herein did

Saticoy or its attorneys, Gordon, @ ade and
Marrs represent S & F
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[Tr. Vol. I, P. 12, L. 15 through P. 14, L
24. 1
In addition to the stipulation, Wyne Smth, the
Board' s Regional Drector, testified that he held a neeting wth the
parties in this matter on My 28, at whi ch he expl ained that he woul d
conduct a pre-el ection conference on May 30, if he determned that the
UFWhad nmade out a showng of interest. He did not specifically direct
an election to be held at this neeting. WIliamMrrs, an attorney for
Saticoy, testified that he was present at the neeting on May 28, but did
not hear Smth nention that he was planning to hold a pre-el ecti on
conference two days later. | find that both wtnesses testified
credibly. There were tines during the neeting when Smth was prinarily
addressing representatives of S&. Apparently, S& learned Smth's
intentions, while Saticoy did not, Because | have concluded that Saticoy
Is not a co-enployer of any of the agricultural enpl oyees included in the
proposed bargaining unit, | need not determne whether the Board s
failure tonotify it of the My 30 el ection would require the election to
be set aside. However, if the Board were to conclude that Saticoy is an
agricultural enpl oyer of the enpl oyees in the proposed unit, |I woul d
conclude that the failure of the Board to notify it of the el ection woul d
not be grounds for setting the el ection aside.
Wiile an enpl oyer is entitled to notice that an el ec-
tion wll take place, Labor Code 81156.3(a), the Board has held that a
failure tonotify wll not always result in a decision not to certify

election results. GCarl Joseph Maggi o, |Inc.
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(1976) 2 ALRB No. 9. Here, the enpl oyees who voted on May 30

were all on the S& payroll. iy S&, which did have observers
present, was in a position to challenge ineligible voters. S&

was al so able to nonitor the conduct of the election. In

Maggi o, two Board nenbers held that the enpl oyer's objection

shoul d be di smssed, because the |ack of notice had not di sad-
vantaged it. Menber Godin concurred, relying on the consi dera-
tions noted above, as well as his determnation that the failure to
notify was attributable solely to sinple negligence. Here, too, the
Regional Drector's regrettable failure to notify, Saticoy was the
result of negligence on his part, which, inturn, is attributable to
the consi derabl e confusion surrounding to the decision to order the
electionin the first place.

V. THE QONTRACT BAR | SSLE (I SSLE 12).

The Enpl oyers contend that the petition nust be dis-

m ssed because it is in violation of 81156.7(b) of the Act,

whi ch provides that a col | ective bargai ni ng agreenent between

an enpl oyer and a | abor organi zation shall bar a petition for an

el ecti on anong such enpl oyees for a period not to exceed three

years. The parties have nade a nunber of argunents concerni ng

the applicability of the contract bar to the current petition.

However, none of the parties seens to have noticed that the

petitionin this nmatter was filed on My 20, 1981, nore than
three years after the effective date of the contract, My 19, 1978.
| conclude that the petition for certification is not barred by the
provi sions of 81156.7(b) of the Act. | therefore decline to consider
the argunents of the parties concerning the construction and

interpretation of the contract bar |anguage.
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V. THE CERTI FH CATI ON BAR | SSLE (I SSLE 11).

Section 1156,3(a)(3) requires a union petitioning for a

representation election to allege that no | abor organi zation is
"currently certified as the excl usive col | ecti ve-bargai ni ng
representati ve of the agricultural enpl oyees of the enpl oyer naned in the
petition.” Section 1156.6 specifies that no el ection may be directed in
any bargaining unit in which a certification has issued in the past year.
At the tine the petition was filed, the UFWwas the
excl usi ve bargaining representative of the enpl oyees of S&. It
had attenpted through a unit clarification petition to have the
I ndi vi dual grower/nenbers of S& included as enpl oyers in the
certification. The Board denied the Lhion's petition in Goastal
GQGowers. Inits decision, the Board declined to deci de whet her
due process woul d prevent the namng of the grower/nenbers as
enpl oyers, inasmuch as they had not been served wth the origi-
nal petition for certification in 1977.
It is clear that the certification bar provisions of
the Act are not applicable to the present petition. Frst, the
petition nanes an enpl oyer different fromthe enpl oyer certified by the
Board. Second, there may be no other procedure available to the Lhion
to inpose upon the grower/nenbers a limted bargai ning obligation as
proposed in this decision. Should the Board rul e on reconsi deration

in Goastal Qowers that the grower/nenbers nay not be naned as enpl oyers

because they were not served wth the petition for certification, then
only a new el ection can renedy the defect. Third, the statute clearly

limts the certification bar to a 12-nonth period. Wile the
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Act nust contenplate that the certification bar wll nost often

be used to block early challenges to the certified union by o rival
unions or decertification proponents, the procedure enpl oyed by the
Lhion here is certainly not violative of the certification bar
provisions. (oviously, the Uhion would not petition for a new
electioninaunit were it was already certified. Here, the Lhion
changed both the desi gnated enpl oyer and the enpl oyees to be i ncl uded
inthe unit. | conclude that the petition for certification is not
barred by the certification bar provisions of the Act.

M. THE STATUS OF THE THREE PRO AC EMPLOYEES
(1 SSLE 871

During the eligibility period for the el ection, three
enpl oyees of Pro-Ag, Inc., a land managenent firm worked on the
property of Or. Hllary Ling, a grower/nenber of S&, pursuant
to a contract between Dr. Ling and Pro-Ag. The contract pro-
vided that Pro-Ag would performall necessary cultural practices
inD. Ling s lenon grove. The three enpl oyees voted chal | enged
bal lots at the election. They were apparently included in Paragraph
of the Board s order directing an el ection, because they were
admttedy agricultural enpl oyees engaged in lenon farmng for a
nenber/ grower of S&F.

The UFWdoes not seriously dispute the fact that the
three enpl oyees were enpl oyed by Pro-Ag, rather than by Dr.

Ling. The agreenent provides for Pro-Ag to supervise the enpl oyees,
as well as nake all necessary nmanagenent decisions involved in the
non- harvest activities on the property. Pro-Ag, and not Dr. Ling,

sets the terns and conditions of enpl oynent
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of the enployees. Pro-Ag has simlar contracts wth a nunber of
growers and enpl oys 36 agricul tural enpl oyees in Ventura Gounty.
Uhder the contract, Pro-Ag is reinbursed on a cost-pl us nanage-
nent fee basis. It is expressly conpensated for exercising
nmanagerial judgnent. Dr. Ling has no direct contact wth the
enpl oyees of Pro-Ag. Board precedent is clear that Pro-Ag is
the enpl oyer of the three enpl oyees. Jack Sowells, Jr. (1977)
3 ALRB Nb. 93.

The UWFWargues that Pro-Ag' s enpl oyees shoul d be in-

el uded in the bargai ning unit because they do not work in a vacuum
That is, the cultural practices which they performnust be tined so as
not tointerfere wth the harvesting of the |l enons carried out by S&
when Saticoy determnes. No NLRB or Board precedent is cited i n support
of this proposition. If the UFWs argunent is carried to its |ogical
conclusion, then all agricultural enpl oyees who work on any production
phase of a grower's crop shoul d be included in the sane bargai ning unit.
As | have already concluded that the | enon farmng enpl oyees of the
grower/ nenbers of S& were not properly joined wth the harvest enpl oyees
in the proposed unit, it is clear that Pro-Ag's enpl oyees nust simlarly
be excl uded. o

RECOMMENDATI ON

If the Board, in its reconsideration of Ghastal QG owers, decides that

the UFWs failure to serve the grower/

15/1f Pro-Ag' s enpl oyees are to be included in the
unit, serious due process issues woul d be raised, i nasmuch as Pro-Ag was
not naned as an enployer in the petition for certification. There are
bargaining unit inplications present as well, because not all of Pro-Ag' s
| enon farmng enpl oyees woul d be included in the proposed unit.
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nenbers of S& in the 1977 el ecti on proceedi ng does not consti -
tute a due process barrier to inposing a |limted bargai ni ng ob-
ligation on the grower/nenbers along the lines proposed in this
decision, then | recomnmend that the 1981 petition for certifica-
tion be dismssed as redundant. |If, on the other hand, due pro-
cess consi derations precl ude inposing such a bargai ni ng obl i ga-
tion on the nenber/growers under the present certification, then
| recoomend that the ballots cast by the agricultural enpl oyees
of S&F be opened and counted. If a maority of the votes were
cast for the UFW then | recommend that it be certified as the
excl usi ve col | ective bargaining representative for all the agri-
cultural enployees of S& in the Sate of Galifornia, and that
to the grower/nenbers of S& be required to bargain with the UFW
about decisions to withdraw from or dissolve, S&, as set out
nore fully in this decision.

Dat ed: January 4, 1982

ACR OQLTURAL LABCR RELATI ONS BOARD

By
Joer onberg . _
I nvestigative Hearing Exam ner
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