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CEA S ON AND (RDER
n Decenber 3, 1981, Admnistrative Law Gficer (ALO A ex

Rei snan i ssued the attached Decision in this proceedi ng. Thereafter,
General ounsel and the Whited FarmVdrkers of America, AFL-A O (URW,
each tinely filed exceptions to the ALOs Decision and a supporting
brief.

Pursuant to the provisions of Labor Code section 1146,y the
Agricultural Labor Relations Board (ALRB or Board) has del egated its
authority inthis matter to a three-nenber panel.

The Board has considered the record and the ALO s
Decision in light of the exceptions and briefs of the parties and

has decided to affirmthe ALOs rulings, findi ngs,Z/ and

v Except where otherw se stated, all section references are to the
Galifornia Labor Code.

2 The General Qounsel ''s exceptions to the ALOs findings regardi ng
Respondent ' s refusal to rehire Jesus Hernandez and H oi da Ber nudez
Hernandez question the ALOs credibility resolutions. To the extent
that such resol utions are based upon deneanor, we wll not disturb them
unl ess the cl ear preponderance of the rel evant

[Fn. 2 cont. on p. 2]



concl usions, as nodified herein, and to issue the attached O der.

A though the ALO found that Manuel Wanday engaged in union
activity at Respondent's operations during the 1980 harvest and that
Respondent denonstrated anti-union aninus in the course of its no-union
canpai gn, he found insufficient direct or circunstantial evidence of any
causal connection between Wanday's union activity and hi s subsequent
transfer to a different work site. V@ affirmthose findings and the
ALO s conclusion that General Gounsel did not establish that Respondent
transferred Wanday because of his union activity.

W also affirmthe ALOs findings and concl usions as to
Uanday's famly nenbers, who were transferred along wth him A though
an enpl oyer' s di scrimnation agai nst an enpl oyee because he or she has a
famlial relationship wth a union activist nay violate the Agricul tural
Labor Relations Act (Act), the lack of proof that Respondent transferred
Uanday for discrimnatory reasons forecloses a finding that the
transfer of his relatives was unlawful . (See, e.g., Chanpi on Pager,

Inc. v. NLRB (6th dr. 1968) 393 F. 2d 388 [68 LRRVI 2014]; Law ence
Scarrone (June 17, 1981) 7 ALRB No. 13.)

The General Gounsel has excepted to the ALO s findi ng
[Fn. 2 cont. ]

evi dence denonstrates that they are incorrect. (AdamDairy dba
Rancho Dos R os (Apr. 26, 1978) 4 AARB No. 24; Sandard Dy Wl |
Products (1950)' 91 NLRB 544 [26 LRRM 1531].) Ve have revi ewed the
record and find the ALOs credibility resol utions are supported by
the record as a whole. Accordingly, we affirmthe ALOs concl usi on
that the General Counsel failed to prove by a preponderance of the
evi dence that Respondent violated- the Act by failing or refusing to
rehire those two workers. (Anton Caratan (Dec. 21, 1978)

4 ALRB No. 103.)
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that the conduct of Ester Castillo and Rta Rubio on Septenber 15, 1980,
was insubordinate and therefore unprotected by the Act. V& find nerit in
this exception.

According to the credi tedg’/ testinony of forenman Isidro
Navarro, he ordered the two wonen to cease their protest regardi ng
working conditions (they were protesting the alleged failure of
Respondent to provide themwth nmal e assistance in the lifting and
carrying of crates of harvested grapes) and told themhe woul d renedy the
situation. Wen the two enpl oyees chose to continue their protest by
carrying it to higher nanagenent, Navarro suspended them A though we
affirmthe ALOs conclusion that General Gounsel has not established that
Respondent t hereby vi ol ated section 1153(c) of the Act, we reverse his
finding that the protests of Castillo and Rubi o were not concerted
protected activities wthin the neaning of section 1152 of the Act.

The credited testinony in the record supports our finding
that Rubio and Castillo were engaged in protected concerted activity on
Sept enber 15, 1980, when toget her they conpl ai ned to forenan Navarro
about not having nal e assistance in their work group. It is

uncontroverted that their activities were protected

& As to General (ounsel 's exceptions based on the credibility

resol utions of the ALQ we have reviewed the record and find those
resol uti ons supported by the record as a whole. (See fn. 2, supra.) To
the extent that the ALOrelied on the busi ness records of Respondent to
determne that the working condition protested did not in fact exist, the
ALOwas incorrect. The evidence in this natter denonstrates that
Castillo and Rubi o worked unassi sted on Septenber 8, 12, and 13, 1980,
and wth only tenporary assistance on Septenber 9, 1980. However, even
assumng that the protested condition did not exist, Respondent cannot
suspend or ot herw se discipline enpl oyees for engaging in a lawul work
stoppage w thout violating the Act. (Venus Ranches (Aug. 31, 1982) 8
ALRB No. 60.)

8 ALRB NO 83



up to the nonent in tine Navarro instructed themto return to

work. The issue then becones whether the sisters acted in such

a way that their concerted protected activities becane unprotect ed.
Despite foreman Navarro's order to return to work, Rubio and

Castillo together left their work area to present their grievance to

hi gher nanagenent. Wiat Navarro interpreted as i nsubordinati on was their

wal king toward the office to present to the office nanager their

conpl ai nt about a working condition, i.e., the absence of a nan in their

group. Such conduct clearly constitutes a protected concerted activity.

(Me Tanny Intern, Inc. v. NNRB (6th dr. 1980) 622 F.2d 237 [104 LRRV

2395] .)

It is well established that an enpl oyer viol ates section
1153(a) of the Act by suspending or otherw se discrimninating agai nst
enpl oyees because they wal ked off their jobs to protest a working
condition. (N_RBv. Véshington Alumnum G. (1962) 370 US 9 [50 LRRV

2235].)‘—1/ In Washington Aumnumit was held irrelevant to finding a

violation of the National Labor Relations Act (NLRA) that the enpl oyer
was naking its best effort to renedy the condition which was the source
of the enpl oyees' conplaint. The court found that even if the
enpl oyees' conduct in the face of the not-yet-realized i nprovenents was
unr easonabl e, such unreasonabl eness is irrelevant to a determnation of
whet her the enpl oyees' conduct was protected in nature.

Here, the effect of Navarro's ordering the enpl oyees to

return to work was to force the wonen to di sconti nue, or defer,

4 Section 1148 of the Act nmandates that applicabl e National Labor
Rel ations Act (NLRA) precedent be followed ininterpreting the Act.

8 ALRB Nb. 83 4.



their protected concerted activity and thereby viol ated section 1153(a)
of the Act. There were lawful alternatives available to Respondent: it
could have lawful |y refused to pay the enpl oyees for the tine they spent
away fromwork presenting their grievance to nanagenent, or it coul d
have hired repl acenents for the sisters while they were off the job
engaged in an economc strike or work-stoppage. But the Act prohibits
Respondent from suspendi ng, or otherw se di scrimnating agai nst, Rubi o
and Gastillo in whole or in part, because they engaged in a protected
concerted activity or on conditioning continued enpl oynent on the

reli nqui shnent of statutory rights. (Suburban AMJ Jeep, Inc. (1974) 211
NLRB 454 [87 LRRM 454] enforced (8th dr. 1975) 513 F.2d 637 [90 LRRV
2891] .)

Respondent |ater refused to rehire Castillo and Rubi o to work
in the 1981 harvest. As they had been previously stripped of their
seniority and preferential rehire rights because of their failure to
return on tine froma | eave of absence, Respondent included their
applications wth those of new applicants. Anton Caratan testified that
he al one was responsi ble for hiring decisions as to new field workers
for the 1981 harvest season. He stated that he did not rehire the
sisters because of: (1) their insubordination and their resulting
suspensi on on Septenber 15, 1980; and (2) their failure to return to
work on tine after an allotted two weeks | eave of absence. He admtted
that a najor factor in not rehiring the sisters was their suspension for
i nsubor di nati on on Septenber 15, 1980.

To establish a prina facie case of discrimnatory refusal

8 ALRB Nb. 83 5.



torehire, the General Gounsel nust show by a preponderance of the

evi dence that the enpl oyees were engaged in a protected concerted
activity, that Respondent had know edge of such activity, and that
there was sone connection or causal rel ationshi p between the protected
activity and the subsequent failure or refusal to rehire. (Jackson and
Perki ns Rose Gonpany (Mar. 19, 1979) 5 ALRB No. 20.)

Wiere the al | eged di scrimnation consists of a
refusal to rehire, the General (ounsel nust general ly establish that
the alleged discrimnatee applied for work at a tine when work was
avai l able, and that the enpl oyer's policy was to rehire forner
enpl oyees. (Prohoroff Poultry Farns (Feb. 7, 1979) 5 ALRB Nb. 9.)

If the General (ounsel establishes a prima facie case that

protected activity was a basis for the enployer's refusal to rehire
workers, the burden shifts to the enployer to prove that it woul d have
refused rehire even if the enpl oyee(s) had not engaged in the protected
activity. (Wight Line, Inc. (1980) 251 NLRB 1083 [105 LRRM 1169];

N shi G eenhouse (Aug. 5, 1981) 7 ALRB Nb. 18.)

As the General ounsel has established that a basis for

Respondent' s refusal to rehire Gastillo and Rubio was their protected
activity of Septenber 15, 1980, in addition to the | awful basis
represented by their unauthorized late return to work follow ng a | eave
of absence, the Wight Line test for assessing m xed-notive di scharges
is applicable in this matter. In accordance wth Royal Packi ng GConpany
(Cct. 8, 1982)

8 ALRB Nb. 83 6.



8 ALRB Nb. 74 and Zurn Industries v. NLRB (9th dr. 1982) 680 F.2d 683

[110 LRRVI 2944], Respondent nust prove by a preponderance of the
evidence that it would have refused Gastillo and Rubio rehire to the
1981 harvest even absent their protected activity. V& conclude, in
light of Anton Caratan's aforenentioned testinoni al adm ssion, that
Respondent vi ol ated section 1153(a) by its failure and refusal to
rehire Castillo and Rubio to work in the 1981 harvest. As we affirmthe
ALOs finding that no evidence supports the section 1153(d) all egation
in the conplaint, we hereby dismss that allegation.
RER

By authority of Labor Code section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent Anton
Caratan & Sons, its officers, agents, successors, and assigns shall:

1. QGease and desist from

(a) Suspending, failing or refusing to rehire or hire,
or otherw se discrimnating agai nst any agricultural enployee in regard
to hire or tenure of enpl oynent because he or she has engaged i n uni on
activity or other concerted activity protected by section 1152 of the
Agricultural Labor Relations Act (Act).

(b) Inany like or related manner interfering ' wth,
restraining, or coercing any agricultural enployee in the exercise of
the rights guaranteed themby section 1152 of the Act.

2. Take the followng affirmative actions which are

deened necessary to effectuate the policies of the Act:

8 ALRB Nb. 83 1.



(a) dfer to Ester Gastillo and Rta Rubi o i nmedi ate and
full reinstatement to their forner positions or to substantailly
equi val ent positions, wthout prejudice to their seniority or other
enpl oynent rights or privil eges.

(b) NMake whol e Ester Gastillo and Rta Rubio for all
| osses of pay and ot her economc | osses they have suffered as a result
of the discrimnation agai nst them such anounts to be conputed in
accordance w th established Board precedents, plus interest thereon
conputed i n accordance with our Decision and Qder in Lu-Ete Farns,
Inc. (Aug. 18, 1982) 8 ALRB Nb. 55.

(c) Preserve and, upon request, nmake available to this

Board and its agents, for examnation, photocopying, and otherw se
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Drector, of the backpay
periods and the anmounts of backpay and interest due under the terras of
this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultura enployees enpl oyed by Respondent at any tine
during the grape harvesting seasons of 1980 and 1981, approxi hately

August 1980- Decenber 1980 and August 1981- Decenber 1981.

8 ALRB Nb. 83 8.



(f) Post copies of the attached Notice, in al
appropriate | anguages, in conspicuous places on its property for 60
days, the period(s) and place(s) of posting to be determned by the
Regional Drector, and exercise due care to repl ace any Notice which
has been al tered, defaced, covered, or renoved.

(g) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tinme and property at
tine(s) and place(s) to be determned by the Regional DO rector
Fol I owing the reading, the Board agent shall be given the opportunity,
out side the presence of supervisors and nanagenent, to answer any
guestions the enpl oyees nay have concerning the Notice or their rights
under the Act. The Regional Orector shall determne a reasonable rate
of conpensation to be paid by Respondent to all nonhourly wage enpl oyees
in order to conpensate themfor tine lost at this reading and during the
quest i on- and- answer peri od.

(h) Notify the Regional Orector inwiting, wthin 30
days after the date of issuance of this Oder, of the steps Respondent
has taken to conply with its terns, and continue to report periodically
thereafter, at the Regional Drector's request, until full conpliance is

achi eved. Dated: MNovenber 8, 1982
HERBERT A PERRY, Acting Chai rman

ALFRED H SONG Menber

JEROME R WALD E Menber

8 ALRB N0 83 0.



NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regi onal
Gfice, the General (ounsel of the Agricultural Labor Relations Board
(Board) issued a conplaint which alleged that we, Anton Caratan & Sons
had violated the law After a hearing at whi ch each side had an
opportunity to present evidence, the Board found that we did violate the
| aw by suspendi ng and then refusing to rehire two workers because they
protested about their working conditions. The Board has told us to post
and publish this Notice. Ve wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a
law that gives you and all other farmworkers in California these rights:

To organi ze your sel ves;
To form join, or help unions; .
To vote in a secret ballot election to deci de whether you want a
uni on to represent you; _
To bargain w th your enpl oyer about your wages and wor ki ng
condi tions through a union chosen by a najority of the enpl oyees
and certified by the Board;
5. To act together wth other workers to hel p and protect one

anot her; and
6. To decide not to do any of these things.

» wbhk

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoing, any of the things |isted above.

VE WLL NO? suspend or refuse to rehire any enpl oyees for engagi ng in
protests over working conditions.

VE WLL offer to rehire Ester Castillo and Rta Rubio to their forner
jobs and wll reinburse themfor all |osses of pay and ot her econom c
osses they have suffered as a result of our discrimnating agai nst them
plus interest.

Dat ed: ANTON CARATAN & SONS

Represent ati ve Title

If you have a question about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is |located at 627 Miin Sreet, Delano, Galiforni a
93215. The tel ephone nunber i s 805-725-5770.

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the Sate of Galifornia.

DO NOT ReEMOVE CR MUTI LATE

8 ALRB No. 83 10.



CASE SUMARY

Anton Caratan & Sons 8 ALRB No. 83
(Ester Castillo, et al.) Case Nos. 80-CE150-D, et al.
ALODEd S N

In his Decision, ALO Alex Rei snan recommended that the conplai nt agai nst
Respondent be di smssed. He concl uded that the preponderance of the
evidence did not support a finding that Respondent discrimnm nated agai nst
Manuel U anday by transferring himto another crew A though the ALO
noted that Respondent had anti-union aninus, and that Respondent had
know edge of Uanday's union activities, he found no discrimnatory basis
for Respondent's transfer of Wanday. The ALO further concl uded that
Reis,pondent did not violate the Act by its transfer of Uanday's

rel atives.

The ALO concl uded that Respondent suspended enpl oyees Rta Rubi o and
Ester Gastillo for insubordination and not because of their protected
concerted acti vi tK: He found that the enpl oyees' refusal to abandon their
protest about working conditions and to return to work constituted

I nsubor di nat i on whi ¢ iustlfl ed their suspension. He al so concl uded t hat
Respondent did not violate the Act by refusing to rehire the two
enpl oyees for the next season, partially because of their insubordination
and partially because they failed to return to work on tine followng a

| eave of absence.

The ALO further concl uded that Respondent did not violate the Act by its
failure or refusal to rehire Jesus Alfaro Hernandez and H oi da Ber nudez
Her nandez, based on his findings that the General Counsel had failed to
prove that Ms. Hernandez had applied for rehire for the 1980 harvest and
that Respondent refused to renire M. Hernandez for | awful reasons.

BOARD DEA S ON

The Board affirned the rulings, findings, and conclusions of the ALO as
to Respondent's transfer of Wanday and his relatives and as to its
failure to rehire the Hernandezes. However, the Board reversed the ALOs
findi ngs and concl usions with respect to Rta Rubio and Ester Gastillo
and found that Respondent suspended themfor engaging in a concerted
protest over working conditions in violation of section 1153(a) of the
Act. The Board found that by suspending the two enpl oyees because they
elected to continue their protest rather than returning to work,
Respondent was condi tioning their enploynent on the waiving of their
statutory rights. The Board noted that Respondent coul d have |awf ul |y
repl aced the workers while they were engaged in a protected work stoppage
and subsequently dealt wth their application for rehire in a non-

di scrimnatory fashion.

A though Respondent refused to rehire Rubio and Castillo for two
reasons, one discrimnatory (their work stoppage) and the ot her



Anton Caratan & Sons 8 ALRB Nb. 83
Case Nbs. 80-CE150-D, et al,

| awful (returni ng late fromleave), the Board found that Respondent had
failed to prove by a preponderance of the evidence that it woul d have
refused to rehire themeven absent their protected concerted activity,
based on the testinony of Anton Caratan that their concerted work stoppage
was a naj or reason Respondent refused to rehire them Accordingly, the
Board ordered Respondent to reinstate Rta Rubio and Ester Gastillo and to
rei mburse themfor all wage | osses and ot her economc | osses, plus

i nterest.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *



STATE GF CALI FORN A
AR ALTURAL LABCR RELATI ONS BOARD

Inthe matter of Case Nos. 80-CE 150-D
80- = 151-D
80- (= 183-D
ANTON CARATAN & SONS, 81- (= 40-D
Enpl oyer - Respondent ,
and

ESTER CASTI LLQ R TA RBI O,
MANLEL LRANDAY, RCH E URAN
DAY, JCH\NY URANDAY, HECTCR
BACA ZAMCRA,  JESUS HERNANDEZ
and UN TED FARM WIRKERS OF
AMR CA AFL-AQ

Petitioner-Charging Parties.

ADM N STRATI VE LAW
GFHER S DEAS N
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Kenwood C  Younans, Esaq., Se?/f arth, Shaw Fairweather & Geral dson, of Los
Angel es, California, for Enpl oyer-Respondent .

N chol as F. Reyes and Juan Aranmbul a, Agricul tural Labor Rel ations
Board, Delano, Galifornia, for Petitioners-Charging Parties and
General Qounsel .

STATEMENT G- THE CASE

ALEX FEE SVAN Administrative Law Gficer: This case was heard

by ne on August 25, 26, 27 and 28, 1981 in Delano, Galifornia n
Septenber 15, 1980, in Case No. 80-CE 150-D, Ester Castilloi and Rta
Rubi 0 and the Uhited FarmWrkers of Anerica, AFL-A O (herei nafter "URW)
filed an unfair |abor practice charge against Anton Caratan & Sons
herei nafter "respondent” or "enpl oyer") alleging that respondent had
unl awful I y suspended Ester Castillo and Rta Rubi o because of their
support for the UFW

A 'so on Septenber 15, 1980, in CGase No. 80-CE151-D, Manuel W anday
and the UFWfiled an unfair |abor practice charge agai nst respondent
alleging that respondent discrimnatorily transferred Manuel W anday and

others to prevent themfromtal king to co-
-1-



wor kers about the UFW
Oh Gctober 8, 1980, in Case No. 80-CE183-D Jesus Afaro
Hernandez filed an unfair | abor practice charge agai nst respondent alleging
that respondent refused to rehire Jesus Al faro Hernandez and H oi da H
Ber nudez due to the known URWnenber ship of Jesus A faro Hernandez.
h April 28, 1981, in Case No. 81-CE40-D the UFWfiled an unfair

| abor practice charge agai nst respondent alleging that since April 8, 1981,
respondent refused to hire Rta Rubio and Ester Castillo because of their
support for the UFWand because of the previous charge filed by the two wonen
agai nst respondent in 1980.

O July 15, 1981, Case Nos. 80- (& 150-D and 80-CE-151-D were
consol i dated and a conpl aint was issued alleging that on or about Septenber
15, 1980, respondent 1) through its agents R chard Evetts and Ysidro Ranos,
discrimnatorily suspended Ester Gastillo and Rta Rubi o because of their
support for the UFW and 2) through its agents Ysidro Ranos, George Caratan
and Anton Caratan, discrimnatorily changed the terns and conditions of the
enpl oynent of Manuel Wanday, Rosie Wanday, Johnny Wanday and Hector Baca
Zanora, because of their support of and activities on behal f of the UFW in
violation of Section 1153 (a) and (c) of the Agricultural Labor Relations Act
(hereinafter "ALRA'). Respondent filed its answer to this conplaint on July
24, 1981., denying all allegations of unfair |abor practices.

h July 30, 1981, Case Nos. 80-CE-150-D, 80- CE151-D, 80- CE 183-D and
81- (& 40-D were consol i dated and the above-nentioned conpl ai nt was amended

to include the follow ng additional allega-
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tions of violations of Section 1153 (a) and (c) of the ALRA 1) that on or
about August, 1980, respondent, through its agents Manual O az and WI i adene
Way, discrimnatorily refused to rehire Jesus Hernandez because of his
support of and activities on behalf of the UFW 2) that on or about August,
1980, respondent through its agents Manual D az and WI | iadene Way,
discrimnatorily refused to rehire H oi da Hernandez Bernudez, because of Jesus
Her nandez' support of and activities on behal f of the UFW and 3) that on or
about April 8, 1981, respondent, through its agents Anton Caratan and George
CGaratan, refused to rehire Rta Rubio and Ester Gastillo because of their
support of and activities on behal f of the UFW

Respondent filed its answer to the anended conpl ai nt on
August 10, 1981, denying all allegations of unfair |abor practices.

h Septenber 11, 1981, followng the hearing in this matter, the
conpl aint was further anmended to include the followng additional allegations:
1) that respondent's refusal to rehire Jesus Hernandez and H oi da Her nandez
Ber nudez on or about August, 1980, was al so based on charges filed and
testinony given by Jesus Hernandez before the Agricul tural Labor Rel ations
Board (hereinafter "ALRB') in violation of Section 1153(d) of the ALRA
and 2) that respondent's refusal to rehire Rta Rubio and Ester Castillo on or
about April 8, 1981 was al so based on their previous filing of unfair |abor
practices charges against respondent wth the ALRB, in violation of Section
1153(d) of the ALRA

Al parties were given a full opportunity to participate in
the hearing. After the close of the hearing, both respondent and the general

counsel filed post-hearing briefs.



Uoon the entire record, including ny observation of the deneanor of the
W tnesses, and after careful consideration of the argunents of the parties
and the briefs submtted, | find as foll ows:

FIND NS GF FACT

. JURSDCITQON

Respondent, Anton Caratan & Sons, is engaged in agriculture in
the Delano, Galifornia area and was at all tines naterial herein, an
agricul tural enployer within the neaning of Section 1140.4 (c) of the
ALRA

At all tinmes naterial herein, all of the alleged discrimnatees
listed in the conplaint were agricultural enpl oyees w thin the neani ng of
Section 1140.4(b) of the ALRA

The UFWis now, and has been at all tines naterial herein,

a | abor organization wthin the neaning of Section 1140.4 (f) of
the ALRA
At all tines naterial herein, the foll ow ng named persons were
supervi sors and agents of respondent acting on its behalf within the
neani ng of Section 1140.4(j) of the ALRA Ysidro Navarro, George Caratan,
Anton Caratan, Rchard BEvett, WIIliadene Way, and Manuel D az.
. THE ALLEEED UNFAI R LABR PRACTI CES

The conpl ai nt, as anended, alleges:

A That on or about Septenber 15, 1980, respondent through its
agents, Rchard Evett and Ysidro Navarro, discrimnatorily suspended Ester
Castillo and Rta Rubio fromtheir enpl oynent because of their concerted
activity and support for the UFW
B. That on or about Septenber 1, 1980, respondent through
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its agents Ysidro Navarro, George Caratan, and Anton Caratan,
discrimnatorily changed the terns and conditions of the enpl oynent of
Manuel U anday, Rosie Wanday, Johnny W anday and Hector Baca Zanor a,
because of their support of and activities on behal f of the URW

C That on or about August, 1980, respondent, through its agents
Manuel DO az and WIliadene Way, discrimnatorily refused to rehire
Jesus Hernandez because of his support of and activities on behal f of
the UPWand because he filed charges and gave
testinmony before the ALRB,

D That on or about August, 1980, respondent, through its
agents Manuel O az and WIIliadene Way, discrimnatorily refused
to rehire Hoida Hernandez Bernudez because of Jesus Her nandez'
support for and activities on behal f of the UFWand because of
his prior lawful resort to ALRB processes; and

E That on or about April 8, 1981, respondent through its
agents Anton Caratan and George Caratan, have refused to rehire
Rta Rubio and Ester Castillo because of their support of and
activities on behalf of the UFW and because they filed unfair
| abor practice charges agai nst respondent wth the ALRB.

Respondent denies all of the above-stated al | egati ons.

[11. BACKAROND GF RESPONDENT S CPERATI ONS

A all tines relevant hereto, Anton Caratan & Sons was a

partnership principally engaged in the grow ng, harvesting,

shi pping and selling of table, juice and w ne grapes grown on
land in the Delano, CGalifornia area. (George Caratan is one of
the partners of Anton Caratan & Sons. Anton Caratan, George

Caratan’ s son, was responsible for the harvesting crews in 1980,
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and as of August 28, 1981, was the president of the partnership.
Respondent' s grape grow ng operations invol ve several pre-harvest
processes including pruning, tieing, daubing, suckering, girdling,
tipping and del eafing. The nunber of workers respondent enpl oys varies
w th each process, however, all of these pre-harvest processes require
the enpl oynent of only a portion of the peak harvest workf orce.

Duri ng the harvest, which generally lasts fromearly August to
Novenber, respondent generally hires three crews of approxi nately 100
wor kers each. These crews are divided i nto nunerous work groups, each
conposed on three of four peopl e responsible for the picking, packing and
cleaning of the grapes. Each work group has one packing stand. Harvest
workers are paid an hourly wage and each work group is paid a certain
anount of noney for each box of grapes, known as an incentive, whichis
evenly divi ded anongst the work group nenbers.

A the tine of the hearing in this case, and at all tines rel evant
hereto, respondent's enpl oyees were not represented by any union. At the
start of the 1980 harvest, the WFWfiled a Notice of Intent to Take
Access with respect to respondent. A union drive followed whi ch
i ncl uded the gathering of signatures on union authorization cards.
However, the effort to obtain signatures on union cards ended at the end
of Septenber, 1980.

V. RESPODENT SHRNGA\D SENRTY PAIAES

Bef ore begi nning work or prior to re-enpl oynent, all enpl oyees,
both old and new, are required by respondent to fill out enpl oynent
applications. S nce 1980 enpl oynent applications are avail able only at

respondent's office, although prior to 1980,
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crew forenen and supervi sors coul d al so give out applications to be
filled out by the workers and returned to the office. In addition,
starting in 1981, each enpl oyee is required by respondent to read the
enpl oyee handbook and be aware of its contents before filling out an
appl i cation for enpl oynent.
A Seniority

Respondent's policy is to re-hire enpl oyees for pre-harvest
operations in the order of their seniority. The seniority of each worker
enpl oyed by respondent is based on the nunber of hours worked in the
previous year, plus the nunber of hours worked during the present year.

This seniority-based hiring is done as a matter of course
by respondent's office staff prior to each new operation. Wrkers
either contact respondent to see if there is work, or the office
staff notifies themof available work.

B. New Enpl oyees

After all enployees with seniority have been cal | ed back,

respondent then begins to hire new enpl oyees and past enpl oyees
who have lost their seniority. (An enpl oyee who was previously
fired, who quit or left work wthout an expl anati on woul d | ose
his or her seniority and be considered for re-enpl oynent purposes
as if he or she were a new enpl oyee.) These enpl oyees are hired
according to the date on which they applied for work, on a
first cone, first served basis.

Prior to 1981, WIIiadene Way, respondent's office nanager, was in
charge of hiring and Anton Caratan was only consul ted when Ms. Way had
a question. As of 1981, Anton Caratan took over responsibility for

hi ri ng deci si ons.



V. BWLOMENT H STCR ES G- MANUEL LRANDAY, JGHNNY LRANDAY, RCH E LRANDAY
AND HECTCR BACA ZAMORA

I\/ﬁnuel Uanday began his affiliation wth the UFWin 1965. From
t hat

year until 1976, M. Wanday worked for the UFWin strikes, boycott
activities, as a picket captain, organizer, contract admnistrator in the
Del ano area, and al so as Gesar Chavez' personal bodyguar d.

M Wanday began working for spondent in 1976 and was still in
respondent's enploy at the tinme of the hearing herein. Between 1976 and
the tine of the hearing in the instant matter, he worked in each operation
at Anton Caratan & Sons except pruning. During the harvest, he has worked
prinarily as a packer of table grapes. Wnhtil the year 1980, Manuel U anday
never attenpted to organi ze on behal f of the UFWat Anton Caraton & Sons.

In the harvest of 1979 and that of 1980, Manuel W anday worked
for respondent in crew#2. The forenan of this crew both -years was Ysidro
Navarro. On April 16, 1980, Manuel U anday and the UFWfiled an unfair
| abor practice charge, Case No. 80-CE52-D against respondent with the
ALRB. There is no evidence in the record regardi ng the substance or
outcone of this charge. O August 18, 1980, the UFWfiled a Notice of
Intent to Take Access to the enpl oyees of respondent, wth the ALRB. This
was at the start of the grape harvest at Anton Caratan & Sons, and Manuel
U anday was pi cki ng Thonpson grapes w th crew #2, which had 90 to 100
wor ker s.

Followng the filing of the above-nentioned Notice of Intent to
Take Access, a drive began to organi ze respondent’' s enpl oyees into the UFW

Manuel Wanday was in charge of this organi zi ng



drive. He began talking to the workers about the UFWduri ng breaks and
at lunch tine, held neetings wth the workers at the central UFWoffi cer
and, at the begi nning of Septenber, 1980, began gathering signatures from
co-workers on union authorization cards. This union drive ended in |ate
Sept enber, 1980.
A though Manuel Uanday testified that his brother Johnny
U anday hel ped himin this union drive, Johnny Wanday al so testified at
the hearing herein, and he nade no nenti on of any uni on invol venent on
his part. This failure to corroborate on Johnny Wanday's part throws
doubt onto this portion of Manuel U anday's testinony.
There is no evidence in the record that either Rosie Wanday or
Hector Baca Zanore was invol ved in the union drive on behal f of the UFW
O Septenber 4, 1980, Manuel Wanday, Johnny W anday, Johnny's
w fe Rosie Wanday, Hector Baca Zanora and sone F lipino workers were
noved fromtheir regul ar crew crew #2, and assigned by Anton Caratan to
pi ck and pack nuscatel or Italia grapes at Parks Ranch. nly two work
groups of three or four people each were assigned to the Italias.
Thesetwo work groups continued to work in the Italias until Qctober 6,
1980, at which tine they rejoined the others in crew #2.
At the hearing in this natter, Manuel Uanday testified that
Anton Caratan noved these two work groups to the Italias and kept them
there through the second picking of Italias, in response to union
activity during the first weeks of the 1980 harvest. According to Manuel
Uanday, A Caratan noved the crews because, while in the Italias, they

woul d be isolated fromtheir regul ar crew
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whi ch woul d make uni on organi zing nore difficult, and they woul d nake
| ess noney than those pi cki ng Thonpson gr apes.

A Caratan, the nman who nade the decision to assign these two
crews tothe Italias, testified that he was not aware of any uni on
activity on Manuel Uanday's part during the 1980 harvest, nor did he
draw any connection between M Wanday and the UFW A Caratan stated
that he chose the Wandays to pick Italias because he assuned they rode
together and lived in the sane pl ace, and because their regul ar crew
crew #2, was picking near the Italias. He also testified that there was
no way of know ng whet hei those picking Italias woul d nake nore or |ess
noney t han those pi cking Thonpsons. (It is uncontradicted that respondent
paid $4.15 per hour and a $.28 per box incentive during the 1980 harvest
for both Thonpsons and Italias.)

There is significant evidence in the record which, in
addition to his deneanor as a wtness, conpels ne to discredit Anton
Caratan's testinony. Wen questioned at the hearing herei n regardi ng
respondent's position on a union at Anton Caratan & Sons, A Caratan
stated that the conpany had no position one way or the other; that it was
strictly up to the workforce and the conpany was neutral on the issue. He
stated that he told that to the workers in the harvest of 1980.

General Gounsel ''s Exhibits #14-17 denonstrate the falsity of A
Caratan's testinony. Each of these four exhibits is a paycheck stub
I ssued by respondent in Septenber of 1980. A the bottomof each stub is
printed in capital letters the followng "IF YOUDON T WANT AUNONDON T
S G\ AUTHCR ZATI ON CARD NO DLES'

Based on these exhibits, the conclusion is inescapabl e that
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respondent was using its paychecks as a nmeans of adverti sing and
advocat i ng agai nst unioni zation of its workforce. In the face of this
evidence, A Caratan's assertion of respondent's neutrality on the issue
of uni oni zation can only be seen as sel f-serving, and a deliberate
deception on an issue crucia to this case.

Inaddition, I find that the reasons given by A Caratan for
sel ecting the Wandays, et.al. to pick Italias (that they |ived and drove
to work together) is unsupported by the evidence in the record. The
record denmonstrates that Rosie and Johnny Wanday were the only nenbers
of the two groups who |ived and drove to work together. The record al so
denonstrates that respondent stressed the inportance of having current
information inits files about the addresses and tel ephone nunbers of
their enpl oyees. This infornmation woul d certai nly have been readily
available to A Caratan. | find that the falsity and
deceptiveness of A Caratan's testinony in this regard
provides a further reason todiscredit his testinony at the hearing
her ei n.

However, the discrediting of A Caratan's testinony al one does not
necessarily resolve all crucial factual issues in this case in Munuel
Uanday's favor. The evidence in the record raises significant problens

in M Wanday s assertions.

A Respondent's know edge of M Uanday' s union activities

Initially, M Wanday asserts that the two groups were noved

tothe Italias in response to his union activity. However, M U anday

could only point to the follow ng incident to support the allegation that

respondent was aware of his union activities prior to the nove to the

Italias:

Manuel Wanday testified that a few days after he began pi cki ng
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Thonpson grapes, he was speaki hg to sone of the workers in crew #3 who
were hel ping hi mobtain signatures on the union cards. M Wanday tated
that he had twenty to twenty-five cards sticking out of his shirt
pocket and he gave these cards to the nen.

According to M Uanday, during this exchange wth the crew
#3 workers, A Caratan was twenty-five to thirty feet away, across the
street leaning on his pickup truck. M Wanday stated that A Caratan
was trying to | ook busy, but he seened |ike he was not doi ng anythi ng

but listening. However, M Wanday also testified that there was al ot
of noisein the area, and that A Caratan did not | ook at the workers,
who were tal king in normal coversational tones.

The only other evidence in the record regardi ng respondent's
know edge of M Wanday's union activity prior to noving the Wanday' s
et.al. tothe ltalias is as follows: Rta Rubio testified that Ysidro
Navarro, the crew #2 forenan woul d cone cl ose by and act |i ke he was
checki ng the boxes when Manuel U anday cane to tal k to her about the
uni on dri ve.

Nei ther of these incidents establishes know edge on respondent' s
part of M Wanday's union activities prior to the nove to the Italias.
FromM Wanday's testinony, one can only specul ate about A Caratan's
ability to hear the conversation between the crew #3 workers and M
Uanday, and M Wanday hinsel f testified that A Caratan did not | ook
at them Further, Ms. Rubio's testinony is at best specul ative, and any
i nference of surveillance on the part of Ysidro Navarro is rebutted by
the fact that Ms. Rubi o does not speak English and spoke to M W anday

in
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in Spanish. M. Navarro testified that he does not speak of
under stand Spani sh, and his testinmony in this regard i s uni npeached.
The only other alleged incidents of surveillance of M
Uanday' s union activities by respondent’'s supervi sors occurred during
the tine the UWanday's et.al. were picking Italias.
M Wanday testified that on Septenber 12, 1980, on a break,
he was goi ng over to crew#6, the nearest crewto him to try to get
t he workers to sign union cards. He stated that George Caratan
bl ocked his path and asked where he was going. According to M
Uanday, G Caratan | ooked angry. M Wanday replied that it was
break tinme and he was going to visit a friend G Caratan said "oh",
stepped aside, and asked M Wanday where his friend was, but the
friend had al ready gone back to work.
G CGaratan testified that at the tine of the above-descri bed
I nci dent, he was checking on the work of crew #6 and was nerely
comenting to M Wanday because it did not seemright that M
U anday was away fromhis crew G Caratan deni ed asking M U anday
where his friend was.
M Wanday also testified that during | unch break on
Sept enber 15, 1980, after the two work groups had been assigned to
the second picking of Italias, he was talking to workers in crew #2
about union authorization cards and distributing cards to the
irrigators. At this tine, Ysidro Navarro was nearby and G Caratan
was standi ng approxi nately 150 feet away | ooking at M Wanday and
t he workers.
Al of respondent's supervisors who testified denied any

know edge of M. Wanday's union activities.
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B. Efect on the working conditions of the Wanday's, et.al. of the
nove to the Italias

M UWanday, Johnny Wandy, Rosie Wanday and Hector Baca Zai nora
all testified that they had never picked Italias for table grapes prior to
the 1980 harvest. It is noteworthy that respondent's business records
showthat all four of these workers picked Italias for table grapes on
Septenber 13 and 14, 1979, and Manuel Wanday al so picked Italias on
Sept enber 15, 1979. Wiile this discrepency is not necessarily fatal to the
Uanday's inplied claimthat it was not a nornal practice for respondent
to assign themto the Italias for an extended period of tine, there no
evidence in the record regardi ng who, if anyone, was nornal |y assigned to
pick the Italias, Nor is there any evidence regarding the basis on whi ch
wor kers woul d be chosen for this particul ar task.

S nce the fact that the Wanday's work groups were assigned to
the Italias is not, in and of itself, of any probative value, it is
necessary to examne whether the record denonstrates that the actual
working conditions in the Italias support M Wanday's cla mthat they

were sent there because they woul d be isolated and nake | ess noney.

1. Locations of the crews

Manuel Wanday testified that the di stance between hi mand crew #2
during the tine he picked Italias ranged froma mle or two for the first
coupl e of weeks, to a half mle at the tine of the second pi cking of the
Italias. He stated that this nade it nore difficult to talk to other
workers and organi ze for the union. He also stated that crew #6, a

special crewwth fewer
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workers than crew #2, was the closest crewto his packing table while he
worked in the Italias. This was the only testinony elicited by the
General ounsel in this regard.

R chard Evett, a supervisor for crew#2 testified that during
the tine Manuel Uanday was assigned to the Italias, crew #2 was al ways
one quarter mle anway fromthe location of his packing table. A Caratan
also testified that crew #2 was picking a Thonpsons near the Italias
for the duration of the tine the Wanday's, et. al. worked there.

A review of the bl ock assignnents for crew #2 and the Wanday 's
work groups fromSeptenber 4 to ctober 6, 1980 (Respondent's exhibits
#3 and #6) seemto indicate that the truth |ies somewhere in between M
Uanday's testinony and that of respondent’'s wtnesses. Onh Septenber 4
through 14, 1980, the Wanday's packing tables were | ocated in bl ock On
Septenber 4, 1980, crew #2 was in bl ock 14 pi cki ng Thonpson grapes, and
fromSeptenber 8 through 14, crew #2 was |l ocated in bl ocks 25 and 26.
h Septenber 14, 1980, the Wanday's tabl es were noved to bl ock 23and
r emai nedt here each worki ng day through Qctober 6, 1980. Qrew f2 worked
in blocks 23 and 24 from Septenber 16 through Septenber 23, 1980.

Bet ween Septenber 25 and Cctober 6, 1980, crew #2 worked in bl ocks 5,
16, 19, 22, 24, 32 and 41. During this last period of tine, additional
nenbers of crew #2 were al so assigned to pick Italias in bl ock 23.

what the above-stated data seens to indicate is that for
approxi mately the first week and one half the Wanday's tables were
noved to the Italias, they were not working next to crew #2. From
Septenber 16, 1980 until QCctober 6, 1980 (the | ast day
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the Wanday's et. al. picked Italias), all or part of crew #2 appear
to have been working close by the Italias.
However, it is inportant to note that, although docunents
nar ked Respondent’'s Exhibits #3 and #6 were available to the parties
herein at the tine of the hearing, neither the general counsel nor
respondent elicited testinony regarding the size of the various
bl ocks and/or their spacial relationships to one another. Nor were
any docunents introduced regarding the rel evant |ocations of crew
#0.
2. \Mges

There are two factual issues presented regarding the conparative
wages earned by the workers in crew 12 and those earned by the Wanday' s
et. al. while picking Italias: 1) whether, as M Wanday cl ai ns, those
who remained in crew #2 did, in fact, nake nore noney; and, if so 2)
whether it was foreseeabl e to respondent that this woul d be the case.

In attenpting to answer the first inquiry stated above,

conputed the total wages earned for weeks 36 through 41(whi ch enconpass
all the days the Uanday's et.al. picked Italias in 1980) by the 69
workers in crew #2 who worked during each of those weeks. (See the
attached wage tabl e); The conputations are based on the figures provided
in the docurents | abel | ed Respondent’ Exhibit #5. (It shoul d be noted
that the figures in these-docunents do not reflect the particul ar days
and hours worked by each enpl oyee, however such cal cul ations woul d be
extrenely tine consuming and the figures in Respondent's Exhibit #5
adequat el y provide a general picture of overall crew #2 earnings for the

rel evant tine period.)
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For weeks 36 through 41 of 1980, the total wages of six crew

#2 workers who worked in the Italias are as fol | ows:

1) Johnny Wanday . . . . . . . . $1,203.23
2) Hector Baca Zamora . . . . . . $1,183.98
3) Rosie UWanday . . . . . . . . $1,142.86
4) Minual UGanday . . . . . . . . $1,281.52
5 Geronino Aure . . . . . . . . $1,343.87
6) DelphinBalabis . . . . . . . &1, 291 62

According to ray cal cul ations, eighteen of those considered
earned wages wthin the sane range as the six workers cited above,
two workers earned wages bel ow this range, and 43 earned wages
above this range.

A though the above-stated figures denmonstrate that those who

worked in the Italias earned wages on the | oner end of the crew $2
spectrum the fact that twenty other workers in crew *2 earned | ower or

conpar abl e sal ari es render theminconclusive. As to the foreseeability of
lower yield and therefore |ower pay fromthe first and second pi ck of the
Italias as conpared to Thonpsons, R chard Evett, Ysidro Navarro and Anton
Caratan all testified that this woul d be inpossible to predict prior to the
actual harvest. This assertion is uninpeached in the record, although
Manuel Uanday did testify that the Italia grapes were in bad condition.
M. BWLOMENT H STARES (F R TA RB O AND ESTER CASTI LLO

Rta Rubi o began working for respondent in 1977. Her sister,

Ester Castillo, began working for respondent in 1975. In 1980, they both
worked in crew #2 at the sane packing table or work group. Ysidro Navarro

was their forenan.
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Curing the harvest each work group of three or four people is
general |y assigned at |east one nan to transport the grapes fromthe
field to the packing table. A nan is designated to do this job because
the wheel barrow carrying the grapes is heavy.

Rta Rubio testified that she and Ester Castillo were both invol ved
inthe 1980 union drive in favor of the UFW The only evidence in the
record regardi ng any know edge on respondent's part of this union
invol venent is Ms. Rubio' s testinony that Ysidro Navarro cane cl ose by
when she talked to M Wanday about the union drive. However, as stated
above in Section V, supra at pp. 12 and 13, this evidence is specul ative
and is al so weakened by the fact that the conversations M. Rubi o had
w th Manuel WUanday were in Spani sh, a |anguage M. Navarro did not speak
or under st and.

A Septenber 15, 1980 suspensi on
O Septenber 15, 1980, Rta Rubio and Ester Castillo were

suspended fromwork for three days by Ysidro Navarro. There is
significant conflict in the record concerning the circunstances
preceding and directly precipitating this suspension.

At the hearing herein, Rta Rubio testified that after M
U anday was taken away fromcrew #2, respondent's supervisors took
the man away fromher work group. She stated that the cart
for carrying the grapes was too heavy for her and her sister, who
was pregnant, and they woul d | ag behind. She stated that on
several days, perhaps as nany as ten, they had no nan wor ki ng
wth them She also testified that they never had probl ens wth
or conpl ai ned about the nmen who did work wth them

Ms. Rubio testified that she conpl ai ned to Ben Rul genci o,
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the assistant foreman al nost daily, asking himto assign a nan to
them but Ben Fulgencio said that Ysidro was the boss, not him
M. Rubio stated that she then told himthat if there was a

uni on, the conpany woul d not do this.

O Septenber 14, 1980, a Sunday, Ms. Rubio and Ms. Gastillo
worked at respondent's request. M. Rubio testified that on this
day, respondent assigned two nen to their table but assigned M.
Rubi o to work el sewhere. n Septenber 15, 1980, Ms. Castillo and
M. Rubio cane to work at 7:00 aam. According to M. Ribio's
testinony, at this tine Ysidro Navarro took the nen away from
their group. Ms. Rubio testified that she asked Ysidro why he
was doing this and he said "I'mthe boss here.” She then told
Ysidro that if there was a union this would not be. During this
conversation, Ester Castillo acted as interpreter between her
sister and Ysidro Navarro. M. Rubio testified that Ysidro just
| eft wthout saying anything to them that he did not tell them
to go back to work or that he would get thema nan. She and
M. Castillo then went to the office to talk to Ms. Way.

At the office, the two wonen had a conversation wth
R chard Evett, their crew supervisor. This conversation took
pl ace through an interpreter naned Joe, respondent's gardener.
The gist of this conversation was that the wonen explained to M.
Evett their problemof having no man in their group and he tol d
themthat since Ysidro Navarro had suspended themfor three days.
they shoul d | eave.

The above-summarized testinony of M. Rubio is significantly
I npeached by her own declaration which is dated Septenber 15, 1980
(Respondent's Exhibit #1). It reads as fol |l ows:
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"I, Esther Gastillo 466-82-5523 and I, Rta Rubio,
declare that we reside at 618 dinton . in Delano, Galif.
h Monday Septenber 15, 1980 at about 7:10 the foreman at A
Caratan, Isidro laid us off for three days. V& are working
toget her and we have no nen to help us so he puts nen in our
crew and then takes themaway. He has done this about five
tines already. He puts filipino nen to work with us and
then puts themin other crews. V¢ want soneone to be put
there and that wll stay there or to work by oursel ves. V¢
asked himwhy didn't he just |eave us by ourselves. And he
said we coul dn't work by ourselves noving the cart. Sunday
we had to work and a lot «' of people didn't show up so he
took ny sister frompicking in ny crewand put her to pack
for sone nen. Today | asked himif he was going to put a
man to work wth us and he yelled at me to going to work, go
tony table, that he was the forenan there. He would put a
man to work wth us and | asked hi mwhen and then he tol d us
he was going to give us a paper. Then | told himthat | was
going to the office. A the office Rchard, the supervisor
told us that Isidro had told himthat we were laid off for
three days. And that he was going to talk to George and
woul d call us. V& feel that we are being harrassed and
inti mdated because they see us tal king to soneone that they
suspect is organizing for the thion. And so they think we
are supporters of the union."

Ms. Rubio is further inpeached by the busi ness records contai ned
in Respondent's Exhibits £3 and 6. These records indicate that on each
day Ms. Rubio and Ms. Gastillo worked between August 28, 1980 and
Septenber 15, 1980, a nan was working in their group the entire day
except for Septenber 9, 1980, when they were wthout a man for three
and one half hours. This evidence corroborates the testinony of
R chard Evett and Ysidro Navarro in this regard.

Because of the inconsistencies between Ms. Rubi 0's testinony and
her declaration of Septenber 15, 1980, because her testinony is
i npeached by busi ness records received into evidence at the hearing

herei n, and because of her deneanor as a wtness, |
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discredit her testinony regarding the Septenber 15, 1980 sus-
pensi on.

Ysidro Navarro, the forenman of crew #2, testified that prior
to Septenber 15, 1980, Ms. Rubio and Ms. Gastillo never had to
work wthout a man. He stated that shortly after 7:00 a.m on
Sept enber 15, 1980, Ben Ful gencio, the assistant foreman told him
that the two wonen were conpl ai ni ng because they had no nan in
their group. Ysidro Navarro testified that he told the wonen to
start picking and he would find a nman for them He stated that
when the nan in a group was absent, he would find a group wth
two nen and swtch one to the group wthout a nman.

According to Ysidro Navarro, the wonen ignored his order to
begi n work and wal ked anay. He testified that he tol d themthey
were suspended for three days and they then went to the office.

| credit the above-summarized testinony of M. Navarro be-

cause of his deneanor as a wtness, and because it is corroborated

in part by other credible evidence and contradi cted only by
the discredited testinony of Rta Rubio.
B. Novenber 6, 1980 | eave of absence

Fol lowi ng the three day suspension, M. Rubio and Ms. Cas-
tillo returned to work and continued in the harvest wthout apparent
incident until Novenber 6, 1980. n that date they obtai ned a two week
| eave of absence to go visit their ailing nother in Mxico.

Lupe Esparza was an office worker for respondent from My
15, 1980 through June 19, 1981. She testified credibly at the
hearing herein that when Ester Castillo cane to the office on

Novenber 6, 1980 to request the | eave for herself and Ms. Rubi o,
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she followed Ms. Way's instructions by giving themtwo weeks | eave and
telling themthat if they were not back wthin two weeks, they woul d be put
down as a quit and lose their seniority. This testinony was corroborated by
the testinony of Ms. Way, and stands uni npeached.

Rta Rubio testified that she returned fromMxico a few days after
Novenber 20, 1980. She never requested an extension of her |eave. Upon
returning, she heard fromnenbers of her crewthat the harvest was finished.
Ms. Way testified that the harvest ended on Novenber 25 and 26, 1980.

The next contact Rta Rubio had wth respondent was when
she pi cked up her |ast check on Decenber 9, 1980. Lupe Esparza told her that
she had | ost her seniority when she failed to return wthinthe allotted two
weeks | eave of absence. This decision to treat M. Rubio and Ms. Gastillo as
quits was nmade by Ms. Way. Because they had lost their seniority, and
because not many wonen were hired for the next operation, daubing (painting
the cuts on the vine), Lupe Esparza did not give M. Rubio and Ms. Gastillo
applications for work at this tine, but told themto cone back for the
tipping in April.

Oh March 25, 1981, Ms. Gastillo and Ms. Rubio filled out
applications for tipping wth respondent. (See General (ounsel's Exhi bit
#11). Ms. Way testified credibly that no non-seniority workers were hired
for this operation and therefore their applications were not consi dered and
they were not called back to work for the 1981 ti ppi ng season.

InJuly 1981, Ms. Rubio and Ms. Gastillo filled out new

applications for work in the harvest wth respondent. A GCaratan
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testified that he reviewed these applications in late July, 1981,
prior to the conmencenent of the harvest, and decided not to hire
themeven t hough new enpl oyees were being hired at that tine. He
stated that he did not consult wth anyone in nmaking this deci sion.
According to A Caratan, his decision not to hire Rta Rubi o and
Ester Castillo was based on the fact that they had been suspended
for insubordination on Septenber 15, 1980, and the fact that they
had quit by going to Mexico and never calling to say they woul d
not be back on tine.

M. BWLOMENT H STAR ES (F JESUS ALFARQ HERNANDEZ AND B.A DA
BERVMLLEZ HERNANDEZ

Jesus Alfaro Hernandez was enpl oyed by respondent as a

girdler fromlate My, 1980 through June 12, 1980. Hs wfe,
H oi da Bernudez Hernandez, was enpl oyed by respondent from June
3, 1980 through June 12, 1980.

According to Jesus Hernandez, prior to his enpl oyment wth
respondent he had been fired fromhis job wth Jack Radovi ch be-
cause he had testified agai nst his enpl oyer and was invol ved in
union natters. There is evidence in the record that Jesus Hernandez
had been subpoenaed to testify before the ALRBin Delano, California on
July 13, 1979 (see General (ounsel's Exhibit #12). However, Jesus
Hernandez' assertion that he was fired as a result of testinony given is
uncor r obor at ed.

There is absolutely no evidence in the record regarding the
ci rcunstances of H oi da Bernudez Hernandez' enpl oynent .

There is, however, significant conflicting evidence regardi ng
the circunstances of Jesus Hernandez' enpl oynent w th respondent.

Inthis regard, | discredit the testinony G Jesus Hernandez
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because of his deneanor as a wtness, and because his testinony is
directly contradicted by credible testi nony of other w tnesses.

Jesus Hernandez testified that the decision to hire hi mwas nade
by Manuel DO az, Hernandez' supervisor during his enpl oynent wth
respondent. Both Daz and Ms. Way testified credibly that at the tine
Hernandez was hired, DOaz had no authority to nake hiring decisions and
that these decisions were nade by the office staff, in particular, Ms.
Way. Hernander also testified that on the day he was laid off, O az
told himthat he (bDaz) would call Hernandez and his w fe back to work
for the harvest, although the record supports O az' assertion that he
had no authority to make such a promse and in fact did not do so. M.
Hernandez also testified that when he cane back to seek enpl oynent
during the 1980 harvest, the office workers told himto talk to O az.
Again, this testinony is contradicted by credi bl e testinony
regardi ng respondent’ s del egation of authority to nake hiring
deci si ons.

| credit the testinony of Manuel Daz cited i medi atel y

bel ow because of his deneanor as a wtness and because it is
contradicted in part only by the discredited testinony of Jesus
Her nandez.

Manuel O az testified that Jesus Hernandez started wor ki ng
as agirdler inJune or |ate May of 1980. Wen Hernandez first cane
to respondent's ranch, D az hel ped himfill out the application form
but Hernandez' enpl oynent had to be approved by Ms. Way before he
could begin work. DO az noticed fromHernandez' application that he
lived in Porterville, and O az asked Hernandez why he wanted to work so

far fromhonme. According to D az,
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Hernandez replied that he wanted to nove his famly to the area of
respondent's ranch. Qontrary to Hernandez' testinony, Daz testified that
Hernandez never told himthat he had been fired fromhis previous enpl oynent
at the Radovich Ranch or that he had testified in court agai nst Radovi ch.
Daz also denied telling Hernandez that there were many rebel | i ous enpl oyees
at the Radovich Ranch. D az denied any know edge of the | abor situation at
t he Radovi ch Ranch.

Daz testified that for the first few days Hernandez worked under
him he had no problens wth Hernandez. Then, after Hernandez got friendly
wth the people in his crew, he began telling people he was a Jehovah' s
Wtness and disrupting work by tal king about religion wth Daz and the
ot her workers during working hours. DOaz would tell Hernandez to do his
work and keep his thoughts to hinself. During the entire tine Hernandez
wor ked for respondent, he was a probati onary enpl oyee, according to the
thirty day probation policy followed by respondent,

Fol | ow ng Hernandez' June 12, 1980 | ayoff, D az spoke to Ms.
Way about Hernandez. He told her that Hernandez tal ked about religi on and
di srupted the workers, and that he (O az) did not want Hernandez in his
crew Wen Hernandez spoke to O az about being rehired for the harvest,
Daz told himto check wth the office and that he woul d be cal | ed when he
was needed.

Oaz did not tell Hernandez about his talk wth Ms. Way.
According to Daz, this was the last tinme he saw Hernandez. D az deni ed
ever telling Hernandez that the supervisor could no | onger hire because of
runors of a union drive or that respondent was only going to hire large
fam!ies who woul d not nake troubl e.
-25-



Again, Daz testinony inthis regard is supported by the credible
testinony of Ms. Way that Daz had no authority to hire and that she
knew of no hiring policy favoring large famlies. Lupe Esparza al so
testified that she knew of no policy to hire only large famlies.

Daz testified that he did not know whet her Hernandez had filled out
an application followng his |ayoff or whether he was ever rehired by
r espondent .

WI|iadene Way testified that Jesus Hernandez had been working

for respondent for one and one half to two weeks when she received a
call fromCris Wite, a forner supervisor for respondent who was then
working at the Radovich Ranch. Wite told Ms. Way that Hernandez was a
troubl e maker and had given himlots of U problens during his enpl oynent
at Radovich. Ms. Way did not ask what kind of trouble Wite had had
W th Hernandez, but nerely
thanked Wiite for the information. She testified that she assuned Wiite
had had trouble wth Hernandez in the fields. A 13 this point Ms. Way
had not heard any other reports about Hernandez.
Ms. Way testified that at harvest tine in 1980, she tal ked to

Manuel D az about Hernandez. Daz told her that Hernandez was a
Jehovah' s Wtness who di srupted work by tal king about religion and the he
(Daz) did not want Hernandez in his crew

According to Ms. Way, Hernandez did nake an application for work
inthe 1980 harvest. Ms. Way testified that she decided not to rehire
hi m because he preached religion on the job and because he was still a
probati onary enpl oyee.

Ms. Way testified credibly that she could not find an
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application formfor H oida Bernudez Hernandez for the 1980

harvest, al though Jesus Hernandez testified that his wfe had filled
out an application on July 25, 1980. Ms. Way stated that to her
know edge, H oi da Bernudez Hernandez never applied for work after the
June, 1980 | ayoff, and that had she applied for work, Ms. Way woul d
have been invol ved in deci di ng whet her she was eligible for work.

H oi da Hernandez Bernudez did not testify at the hearing in this

natter.

ANALYS S AND GONCLUSI ONS

APPLI CABLE PROV S ONS F THE ALRA AND
GENERAL LEGAL PR NO PLES

Section 1152 of the ALRA states:

" Enpl oyees shall have the right to self-
OI’%&I’]I zation to form join or assist

| abor organi zations, to bargain coll ec-
tively through representatives of their
own choosing and to engage in ot her con-
certed activities for the purpose of col
| ective bargai ning or other nutual aid
or protection."

Section 1153 of the ALRA states in pertinent part:

“It shall be an unfair |abor practice for

an agricultural enployer to to any of the
followng: (a) To interfere with, restrain
or coerce agricultural enpl oyees in the
exerci se of the ri(?hts guaranteed in Section
1152 . . . (c) By discrimnation in regard
to the hiring or tenure of enploynent, or
any termor condition of enploynent, to en-
courage or di scourage nenbership in any

| abor organi zation . . . (d) To discharge or
ot herw se discrimnate agai nst an agri cul
tural enpl oyee because he has filed charges
or given testinony under this part."

Section 1160.3 of the ALRA states that the General Counsel has the
burden of proving by a preponderance of the evi dence that
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an unfair labor practice, as defined by Section 1153, has been
comm tt ed.

In order to establish a prima facie case of discrimnatory
di scharge or discrimnation wth respect to hire, tenure or working
conditions in violation of Section 1153 (a), (c) and (d), the general
counsel nust show by a preponderance of the evidence that the enpl oyee
was engaged in protected activity, that the enpl oyer had know edge of
such activity, and that there was sone connection or causal
rel ati onship between the protected activity and the di scharge or ot her
discrimnation. Verde Produce Gonpany, 7 ALRB No. 27 (1981); Law ence
Scarrone, 7 ALRB No. 13 (1981); Jackson & Perkins Rose ., 5 ALRB No. 20
(1979); Bacchus Farns, 4 ALRB Nb. 26 (1978).

In order to prove a Section 1153(c) violation, the general counsel

nust establish three el enents for a prina facie case: (1) anti-union
ani nus, (2) know edge of an enpl oyee's union or concerted activities,
and (3) discrimnatory notivation to di scourage union activity. Del
Mar Mushroons, Inc. 7 ALRB Nb. 41 (1981).

Wen it appears that an enpl oyee was di smssed or otherw se

di scri mnat ed agai nst because of conbi ned valid busi ness reasons and

union or other protected activity, the question becones whet her the

di scharge or other discrimnation would not have occurred "but for" the

union or other protected activity. Mrtori Brothers Dstributers v.

ALRB (1981) 29 CGal.3d 721; Wight Line, Inc., 251 N.RB No. 150 (1980).
Section 1148 of the ALRA states that the ALRB shall follow

appl i cabl e precedents of the National Labor Rel ati ons Board
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(hereinafter "NLRB').
.

THE (GENERAL GOUNSEL FAILED TO SUSTAIN I TS
URCEN G- PROJ NG BY A PREPONDERANCE CF THE
BV DENCE THAT RESPONDENT M QLATED SECTI ON
1153(a) AND (c) CGF THE ALRA BY D SCR M NATCR
LY GHANG NG THE TERVE AND GONDI TI ONS GF THE
BEVPLOMENT G- MANLEL URANDAY,  JCHNNY URANDAY,
RCE E URANDAY AND HECTAR BACA ZAMRA

At the outset it isinportant to note that there is no
evidence in the record that Rosie Wanday or Hector Baca Zanora
engaged in any union or other protected activity at any tine
naterial hereto.

Manuel Wanday did testify that his brother, Johnny U anday,
hel ped himw th the union drive, however, he did not describe
the nature or extent of his brother's involvenent, and the
general counsel failed to elicit any testinony fromJohnny W anday
about his own union invol venent. Johnny Wanday's failure to
corroborate his brother's testinony and to testify about his
own all eged protected activity throws consi derabl e doubt on this

portion of Manuel Uanday's testinony (California Evidence Code

Section 412), and causes ne to conclude that the general counsel
has not net its burden of proving that Johnny Wanday engaged in
any union or other protected activity at any tine naterial hereto.
Thus, if respondent coonmtted any violations of Section 1153;
regardi ng Johnny and Rosie Wanday and Hector Baca Zanora, it coul d
only have done so in response to the union activity of Manuel
Uanday. (See MQonally Enterprises, Inc., 3 ALRB No. 82 (1977),

the di scharge of a husband due to the union activities of his

wfeis aviolation of Section 1153(a) because such an action

would tend to have an intimdating effect on other enpl oyees.)
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The only rel evant evidence of any protected activity on M
Uranday' s part concerns his participation in the 1980 harvest union
drive at Anton Caratan & Sons. Both the 1153 (c) and (a) allegations
herein are based on this union activity (81153(c)), which is a form of
protected concerted activity (81153(a)). Therefore, in order to
determne whet her the general counsel has established a prinma facie
case, anti-union ani nus, respondent’'s know edge of union activities and
discrimnatory notive to di scourage such activity nust be proved by a
pr eponder ance of the
evidence. Del Mar Miushroons, Inc., supra.

A RESPONDENT' S ANTI - UNON AN MS

Respondent' s position regarding the UFW or any union, is

nade cl ear by general counsel's Exhibits #14-17, four check
stubs issued by respondent to its enpl oyees in Septenber of 1980.
At the bottomof each of these check stubs in all sapital letters
Is printed "IF YOUDONt WANT AUNONDON T S GN AUTHR ZATI ON
CARD NO DLES'.

Qearly, respondent was expressing to its enpl oyees its own
position against the union at a tine soon after the UFWfiled a
Notice of Intent to Take Access and encouraging its enpl oyees
not to bring aunioninat A CGaratan & Sons. Therefore, |
find that the general counsel has net its burden of proving
respondent’ s anti-union ani nus by a preponderance of the evi dence.

B. RESPONDENT S KNOMEDGE F M LURANDAY S INON ACTIM T ES
It is undisputed in the record that M Wanday did engage in

union activity at A Caratan & Sons during the 1980 harvest.
This included tal king to co-workers about the union at breaks,

hol di ng neetings at the UFWoffice and distributing uni on aut hor-
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ization cards. However, respondent’'s w tnesses deni ed any know edge of
this union activity on M Uanday’s part and there is little evidence in
the record to substantiate the general counsel's clai mthat respondent
was aware of these activities.

M Wanday testified that a few days after he began pi cki ng
Thonpson grapes, A Caratan was standing 25 to 30 feet away while M
Uandy tal ked to some workers in crew #3 and gave t hem uni on
authori zation cards. However, M Uanday testified that it was noi sy
and that A Caratan was not watching them

Rta Rubio testified that Ysidro Navarro cane cl ose by when
she was discussing the union drive wth M Wanday. However,
she al so testified that this conversation was in Spani sh, a
| anguage M. Navarro does not under st and.

The above-stated incidents are the only evidence of respon-
dent's know edge of M Wanday's union activities prior to
Septenber 4, 1980, the date that the Uranday's et.al. were noved to the
Italias. Neither incident establishes by a preponderance of the evidence
the requi site know edge on respondent’'s part.

M Uanday al so testified that on Septenber 12, 1980, George
Carat an stopped hi mand asked hi mwhere he was goi ng. Wen M U anday
replied that it was break tine and he was going to visit a friend, G
Carat an asked hi mwhere the friend was. G Caratan testified that it
was not unusual for himto comment to a worker who was away fromhis
crew The testinony regarding this incident is, in and of itself,
i nconcl usi ve.

The only other testinony regarding respondent’s know edge
of M Wanday's union activities was in regards to an incident which m

occurred after the Uanday's et. al. were assigned to the
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second picking of Italias. M Wanday testified that on Septenber 15,
1980 whil e he was distributing union authorization cards, Ysidro Navarro
was nearby and G Caratan was wat chi ng fromapproxi matel y 150 feet away.
However, any inference of know edge of union activity on respondent's
part which mght be drawn fromthis incident is of little rel evance
since it occurred after respondent nmade its decision to assign the
Uanday's to the second picking of Italias.

The above-summari zed incidents fail to establish the requisite
enpl oyer know edge of M Wanday's union activities. A though
enpl oyer know edge of union activity nust often be inferred from
circunstantial evidence (see Kitayama Bros. Nursery, 4 ALRB No. 85
(1978); Kuramura, Inc., 3 ALRB No.49 (1977)), the circunstances

in evidence herein do not warrant such an inference. Respon-
dent's operation is a | arge one, enpl oyi ng approxi natel y 300
peopl e during the 1980 harvest. There i s no evi dence regardi ng
the intensity or frequency of M Wanday's organi zing efforts or
the magnitude of the union drive. There is al so no evidence in
the record fromwhich to conclude that the anti-union phrase on
respondent' s paychecks was a response to the 1980 union dri ve.
Thus, it is inpossible to draw an inference fromthe evi dence
that respondent would nore than likely be anare of M Wanday' s
uni on activity.

In addition, although respondent’'s anti-union ani nus has
been establ i shed, "evidence of aninus is not an adequate sub-
stitute for independent evidence fromwhich a finding, or an
i nference of know edge may be drawn.” Anton Caratan & Sons

4 ALRB No. 103 (1978).
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Therefore | conclude that the general counsel has not proven be a
preponder ance of the evidence that respondent was aware of M U anday' s

union activities at the tinme he was assigned to pick Italias.

C RESPONDENT S O SCR M NATCRY MOTI VE TO D SCORAGE UN ON
ACTIM TY

The above-stated concl usion that respondent’'s know edge of
MUWanday's Wiion activity is not established by a preponderance of the
evidence herein 'Ls- fatal to the general counsel's prina facie case.
However, even if such know edge were established, the record presents
significant questions regardi ng whet her respondent's assignnent of the

Uanday's et. al. to pick Italias was discrimnatory.

"A the outset we note that an enpl oyer has
a fundanental right to assign duties and ar
range work schedul es in accordance with its
best judgnent. Absent contractual restrictions,
the tine, place, and nmanner of enpl oynent are
enpl oyer decisions. Mcy's, Mssouri -Kansas
Dv. y. NRB, 389 F.2d 83 5, 67 LRRM 2563 (8th
dr.1968}. It is not wthin our province to
di sturb such enpl oyer decisions absent proof
that the assignnent was intended to inhibit
the exercise of 81152 rights or that the ad-
verse effect of the change on enpl oyee rights
out wei ghed the enpl oyer' s busi ness | ustifica-
tions. NRB v. Qeat Dane Trailers, Inc., supra.™

Rod Md el | an Gonpany, 3 ALRB No. 17 (1977).

The general counsel clains that because M UWanday was a union
organi zer, respondent assigned himand his famly to 'pick Italias where
they would be isolated fromtheir crew and nake | ess noney. A Caratan
testified that he decided to assign the Wanday's to the Italias because he
assuned they lived and rode to work together and this woul d hel p avoi d
absenteeism It is uncontradicted that the only people in the Uanday' s

groups who
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lived and rode together were Rosie and Johnny Wanday. It is also
uncontradi cted that respondent kept current records of their

enpl oyees' addresses. However, sinply findi ng respondent's ex-

pl anation inplausi ble does not initself carry the general

counsel 's burden of proving that the work assi gnnent was

discrimnatory. Del Mar Mishroons, Inc., supra.

The evidence in the record regarding the | ocation of the
Uanday's et. al. while picking Italias, in relationship to
crew#2 and crew 16 is extrenely unclear. M Wanday testified
that he was nearest to crew #6 and, for the first coupl e of
weeks a mle or two, then a half mle fromcrew#2. R chard
Evett and A Caratan testified that crew #2 was pi cki ng near the
Italias during the entire tine the Wanday’ s were assi gned t here.
Respondent ' s records of work group bl ock assi gnnents do not
seemto support either clai m(see discussion pp. 14-16, supra).
Wiat the records indicate (although there is insufficient evidence
to concl usively determne the spacial relationships between the
various bl ocks into which respondent’'s vineyards are divided)
is that for the first week and a half that they worked in the
Italias, the Wanday's et.al. were not close by crew #2 and for
the last approxi nately three weeks, they were close by all or
part of crew #2.

Wiat we are left wth in the face of this inconclusive
evidence is M Wanday' s uncorrobarated assertion that it was
nore difficult for himto organi ze while working in the Italias.
(It should be noted that the general counsel failed to elicit
any testinony fromeither Johnny or Rosie Uanday or Hector Baca

Zanora regarding the effects and circunstances of the nove to the
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Italias although all three testified at the hearing herein.) However,
the extent and effects of this difficulty rema ns unknown, and the
evidence indicates that M Wanday did continue wth his organi zi ng
efforts.

An analysis of the relationship of the wages earned by the
Uranday's et.al. while picking Italias to the wages earned by the rest
of crew#2 is equally inconclusive. (See discussion, supra, at pp. 16-
17) Further, Rchard Evett, Ysidro Navarro and Anton Caratan's
testinony that there was no way to predi ct how nuch noney workers wl |
nake in each crop, was not inpeached or contradicted in the record.

Wii | e respondent’ s anti-uni on ani nus does rai se a suspi ci on
regarding its notivation in noving the UWanday's to the Italias at the
tine of a union drive, a suspicion alone is insufficient to establish a
viol ation of Section 1153 of the ALRA Tex-Cal Land Managenent, Inc.,
5 ALRB No. 29 (1979); Borin Packing Qo.,

Inc., 208 NLRB 280 (1974).

| conclude that in the instant case, the general counsel failed to

prove by a preponderance of the evidence that respondent changed the
terns and conditions of the enpl oynent of Manuel U anday and
consequent | y Johnny W anday, Rosie Wanday and Hector Baca Zanora, in
order to discourage union activity. Neither respondent's know edge of
M Wanday 's union activities nor the fact that the nove to the
Italias had a discrimnatory effect was established by the requisite
guantumof proof. Thus, the general counsel has not established a

prinma facie case of violations of Sections 1153 (a) and (c).
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THE GENERAL GONSEL FAI LED TO PROVE BY A PRE
PONDERANCE OF THE BV DENCE THAT RESPONDENT' S
THREE DAY SUSPENS ON F AND REFUSAL TO REH RE
R TA RB O AND ESTER CASTI LLO VI QLATED SECTI QN
1153 (a)(c) R (d) OF THE ALRA~

A Section 1153(c)

As stated above, one el enent necessary to establishing a prina
facie case of a violation of Section 1153 (c) of the ALRA i s proof
by a preponderance of the evidence that respondent knew of the

alleged discrimnatees' union activities. Del Mar Mishroons, |Inc.,

supra. Inthe instant case, Rta Rubio testified that she and
Ester Castillo were UPWsupporters and active in the 1980 uni on
drive at Anton Caratan & Sons. However, the only evi dence that
respondent had any know edge of this union activity is M. Rubio's
testinony that Ysidro Navarro was cl oseby when she and Manuel
U anday tal ked i n Spani sh about the uni on.
| find that this testinony by M. Rubi o does not establish
respondent’ s know edge of her and Ms. Castillo's union activities
by a preponderance of the evidence because it raises only a weak
inference that M. Navarro- heard the contents of the conversations,
and, even if he did, M. Navarro testified credibly that he does
not speak or understand Spanish. Additionally, it is inportant to
note that the general counsel failed to elicit testinony from
M Wanday to corroborate this allegation by M. Rubio. |
therefore find that the general counsel failed to establish any
Section 1153 (c) violation in regards to Rta Rubio and Ester Gastillo
However, the above finding does not resol ve the question of
whet her respondent suspended and/or failed to rehire Ms. Rubi o and

M. Castillo because they engaged in other protected activity.
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The evidence in the record points to two possibl e i nstances of such
protected activity: 1) protests by Ms. Rubio and Ms. Castillo about the
lack of a man in their work group, and 2) the filing of an unfair | abor
practice charge agai nst respondent on April 28, 1981 (see General
QGounsel 's Exhibit # (d)). (It should be noted that it is uncontradicted
inthe record that Ms. Rubio and Ms. Gastillo lost their seniority
because they failed to return to work followng their two week | eave of
absence, or to contact respondent to request an extension of the | eave.
It is also uncontradicted that this loss of seniority was i n accordance
W th respondent's nornmal hiring policies. Additionally, the credible
testinony of Lupe Esparza and WII|iadene Way establishes that Ms. Rubio
and Ms. Castillo were anare that they would | ose their seniority if they
failed to return to work after two weeks. Thus, respondent's refusal to
renire Ms. Rubio and Ms. Gastillo for the 1981 tipping, when no non-
seniority enpl oyees were hired, cannot be viewed as an unfair | abor
practice.)

B.  Section 1153(a)

A Caratan testified that one of the two reasons for his decision
not torehire Ms. Rubio and M. Castillo for the 1981 harvest was t hat
they had been suspended for insubordinati on on Septenber 15, 1980. The
general counsel contends that this suspension occurred because Ms. Rubio
and Ms. Castillo engaged in protected activity when they protested to
respondent ' s managenent about the lack of a man in their work group.
According to the general counsel, this suspension, in and of itself
forns the basis of a Section 1153(a) violation and, in addition, the

refusal to rehire based on the suspension constitutes another 1153(a)
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vi ol ati on.

Protests about working conditions, including health and safety
I ssues, are considered to be protected activity. Foster Farns Poul try,
6 ALRB No. 15 (1980); Golden Valley Farmng, 6 ALRB Nb. 8 (1980). In the

instant case it is uncontradicted that it was necessary to have a nan in
each work group to do the heavy work of carting the grapes fromthe
field. Wile protests about the lack of a man in a work group m ght
well cone wthin the definition of protected concerted activity, the
evidence in the record fails to establish that such protests were the
cause of the Septenber 15, 1980 suspension of Ms. Rubio and M.

Gastillo.

At the hearing herein, Ms. Rubio testified that on as nany as ten
occasi ons between Septenber 4, 1980 (the day M W anday was noved from
crew #2) and Septenber 15, 1980, she and Ms. Castillo had no man worki ng
wth them She testified that on Septenber 15, 1980 Ysidro Navarro
again took the nen fromtheir work group and when she and Ms. Gastillo
protested to himand then went to talk to Ms. Way at the office, they
were suspended for three days. She testified that Ysidro Navarro never
told themhe would get thema nan and to begin work. She also testified
that she never conpl ained or had trouble wth the nen assigned to work
in her group. M. Gastillo did not testify at the hearing herein,
al though, according to Ms. Rubio, Ms. Castillo served as the interpreter
between herself and M. Navarro and R chard Evett on Septenber 15, 1980.

M. Rubio's testinony is inpeached both by respondent's busi ness
records, which indicate that Ms. Rubio and Ms. Gastillo al ways had a nan

working wth themwth the exception of three and
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one half hours on Septenber 9, 1980, and by her own decl arati on under
penal ty of perjury given on Septenber 15, 1980. In this declaration, M.
Rubi 0 stated that the problemprior to Septenber 15, 1980 was that Ysidro
Navarro woul d change the nen in their work group and that she and M.
Castillo asked himto give thema permanent nman or | eave themto work
alone. According to the declaration, M. Navarro told the wonen that he
could not do that because they needed a nan to nove the cart. Anot her
contradiction presented by the declaration is that, contrary to her
hearing testinmony, Ms. Rubio stated in the declaration that on Septenber )
15, 1980, Ysidro Navarro had told her and Ms. Castillo that he woul d
get thema nman and t heyshoul d begi n work.

Due to the above-sumnmari zed i npeachnent, | have discredited Ms
Rubi 0' s testinony regarding the events of Septenber 15, 1980. Ysidro
Navarro testified credibly that on Septenber 15, 1980, Ms. Rubio and M.
Castill o conpl ai ned because they did not have a man in their group. He
stated that he told the wonen to begin pi cking and he woul d get thema
man. He testified that they ignored his order and wal ked off the job, and
that it was this failure to followan order that was the cause of the
three day suspensi on.

Such a refusal to followan order, in the face of M. Navarro's
promse to renedy the situation by providing a man for Ms. Rubio and M.
Castillo' s work group, cannot be seen as protected concerted activity.

As stated above, in order to establish a prina facie viol ation of
Section 1153(a) of the ALRA the general counsel nust first establish by a

pr eponder ance of the evidence that the
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enpl oyees i nvol ved were engaged in protected concerted activity. Jackson

& Perkins Rose onpany, supra. In the instant case, the general counsel

has failed to neet this burden in regards to M. Rubio and Ms. Gastillo
and | therefore find that respondent did not violate Section 1153 (a) of
the ALRA by suspending and refusing to rehire these two wonen for the
1981 harvest.

C  Section 1153(d)

It is uncontradicted in the record that on April 28, 1981, Rta

Rubi 0 and Ester Gastillo filed an unfair |abor practice charge agai nst
respondent, and that respondent was served with a copy of said charge.
Thus, protected activity and respondent's know edge t hereof has been
clearly established. However, in order to establish a prina faci e case
of aviolation of 1153(d) in the instant case, the general counsel also
has the burden of proving that there was sone causal connection between
the failure torehire Ms. Rubio and Ms. Gastillo and the filing of the

charge. Bacchus Farns, supra.

Respondent asserts that Ms. Rubio and Ms. Castillo were not rehired
after they applied for work in the 1981 harvest because of their poor
work record based on their Septenber 15, 1980 suspension and their
failure toreturn on tine fromtheir two week | eave of absence in
Novenber of 1980. There is no evidence in the record that there were
any other factors responsi bl e for respondent’'s decision except for the
nere fact that respondent knew an unfair |abor practice charge was
filed.

Even if one considers the fact that an unfair |abor practice charge
was filed enough to establish an inference that a causal connection

exi sts between the charge and the failure to rehire,
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respondent has put forth M. Rubio and Ms. Castillo's poor work record as a
legitimate business justification for its decision | not to rehire them It
t hem becones the general counsel's burden to prove that these wonen woul d
have been rehired "but for" the fact that they had engaged in protected
activity by filing the unfair |abor practice charge agai nst respondent.
Martori Brothers Dstributors v. ALRB, supra.

Inlight of respondent’'s substantial business justification for its
failure torehire Ms. Ribio and Ms. Gastillo, and the rel atively weak
inference that the nere presence of the charge caused the refusal to rehire,
| conclude that the general counsel has failed to establish by a preponderance
of the evidence a violation of Section 1153(d) of the ALRAin regards to M.
Rubi o and Ms. GCastillo.

I V.
THE GENERAL GOUNSHL HAS FAI LED TO PROVE BY
A PREPODERANCE F THE EM DENCE THAT RES
PONDENT M QLATED SECTI ON 1153(a), (¢) R
(d) G- THE ALRA BY | TS REFUSAL TO REH RE

JESUS ALFARQ HERNANDE2 AND BH.a DA BERMUIDEZ
HERNANDEZ

A H oi da Ber nudez Her nandez

In order to establish an unfair |abor practice based on a
discrimnatory refusal to rehire an enployee, it is first necessary
to prove that the enpl oyee applied for work at a tine when work was avail abl e.

Prohoroff Poultry Farns, 5 ALRB No.9 (1979)

In the instant case, the general counsel has failed to establish
that H oi da Bernudez Hernandez applied for work wth respondent for the 1980
harvest. The only evi dence whi ch supports the general counsel's clai mthat

H oi da Bernudez Hernandez appl i ed
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for work is the testinony of her husband, Jesus Hernandez, which | have
discredited. Ms. Hernandez did not testify. Further, Ms. Way
testified credibly that she could find no application on file for Hoida
Bernudez Hernandez and that she (Ms. Way) woul d have consi dered such
an application had it been nade.

On the basis of the foregoing, | conclude that respondent did
not commt any violation of Section 1153 of the ALRAwith respect to
H oi da Bernudez Her nandez.

B. Jesus A faro Hernandez

Jesus Hernandez testified that he was a UPWsupporter and that he
was fired fromhis job and the Radovi ch Ranch because he testified
agai nst his forner enpl oyer before the ALRB. However, as stated above,
in order to establish that respondent failed to re-hire Jesus Hernandez
(who did apply for work in the 1980 harvest) in violation of Section
1153(a), (c) or (d), the general counsel nust prove by a preponderance
of the evidence that respondent knew of M. Hernandez’ protected
activities.

Initially, there is no evidence in the record that M. Hernandez
engaged in any protected activity during the weeks he was enpl oyed by
respondent. | have discredited M. Hernandez' testinony that he told
respondent' s supervisor, Minuel D az, of his testinony agai nst the
Radovi ch Ranch, because of his deneanor as a w tness and because a
naterial part of his testinony regarding respondent’'s hiring procedures
is contradicted by the testinony of other credible wtnesses. Further,
Manuel D az testified credibly that M. Hernandez never told himthat he
(Hernandez) had been fired fromthe Radovi ch Ranch or that he had

testified agai nst Radovi ch.
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The only other evidence which in any way tends to establish any
know edge on respondent’'s part of M. Hernandez' activities at the
Radovi ch Ranch is Ms. Way's credible testinony that while M. Hernandez

was enpl oyed by respondent as a girdler, she received a call fromCiris

Wite, a forner supervisor for respondent, who was themworking at the
Radovi ch Ranch. Ms. Way testified that M. Wite told her that he had
had al ot of problens wth M. Hernandez when Hernandez had worked at
Radovi ch. According to Ms. Way, Chris Wite did not tell her what kind
of trouble, but she assuned that he had had trouble with M. Hernandez in
the field.

| conclude that the testinony regarding this phone call does not
prove by a preponderance of the evidence that respondent was aware of any
activity on M. Hernandez’ part which is protected by the ALRA In
addi tion, respondent was under no obligation to rehire M. Hernandez. He
was a probationary enpl oyee and, as Manuel D az credibly testified, he
had created problens in the field by preaching religion during working
hour s.

Therefore, | conclude that the general counsel has failed to
establish a prina facie violation by respondent of Section 1153 (a), (c)
or (d) inregards to Jesus A faro Hernandez.

CONCLUS ON

For all of the above-stated reasons, | find that respondent did not
violate Section 1153 (a), (c) or (d) or the ALRAin regards to any of the
alleged discrimnatees herein, and | therefore recoomend that the ALRB
issue the follow ng Qder:

CROER

Havi ng found that respondent did not violate Section 1153 (a),

(c) or (d) or the ALRA the conplaint is dismssed inits
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entirety.
DATED  Decenber 3, 1981

Wag (o truon

ALEX RE SVAN
Admnistrati ve Law G fi cer



TOTAL WAGES FCR WEEKS 36-41 CF 1980 FCR THCBE IN
CREW#2 WHO WIRKED DR NG EACH GF THCBE VEEKS

Enpl oyee Nunber Amount Ear ned
10326 $1140. 86
10022 $1331. 11
10683 $1420. 29
10707 $1267. 93
12559 $1872.59
10123 $1474. 83
10627 $1481. 05
12659 $1383. 68
13964 $1152. 57
Johnny U anday $1203. 23
Hect or Baca Zanora $1183. 98
Rosi e W anday $1142. 86
Manual U anday $1281. 52
10474 $1190. 65
12618 $1570. 11
12914 $1420. 20
10037 $1473. 41
10694 $1398. 63
10697 $1469. 68
12513 $1450. 50
10233 $1190. 06
10296 $1488. 96
10433 $1317.93
12659 $1383. 68
10189 $1407. 71

14093 $1542. 55
[



Enpl oyee Nunber Anount  Ear ned

13474 $1575. 27
13907 $1492. 77
12983 $1227. 08
11391 $1427. 01
13754 $1286. 00
12226 $1377. 01
10684 $1425. 61
10674 $1272. 82
10624 $1537. 24
10435 $1438. 59
10081 $1526. 00
13441 $1455. 40
10434 $1410. 73
12323 $1262. 79
10386 $1411. 39
10295 $1111. 93
13515 $1216. 43
10451 $1331. 53
10252 $1147. 27
10228 $1187. 78
12951 $1567. 08
10352 $1493. 51
10138 $1510. 69
10294 $1402. 27
10188 $1433. 44
13473 $1526. 16

12699 $1523. 03



Enpl oyee Nunber Amount Ear ned

10628 $1571. 16
10103 $1283. 66
12759 $1202. 04
10681 $1481. 36
13606 $1534. 16
14033 $1530. 42
10226 $1486. 22
10626 $1483. 64
Groninmo B, Aure $1343. 87
Del phin Bal abi s $1291. 62
10511 $1290. 71
10512 $1349. 66
10331 $1368. 03
13400 $1350. 07
12701 $1355. 25

13389 $1273. 78
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