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CEA S ON AND (RDER
h May 17, 1982, Admnistrative Law Gficer (ALO

WlliamH Seiner issued the attached Decision in this proceedi ng,
Thereafter, General' Gounsel and Respondent each tinely filed exceptions and a
supporting brief.

Pursuant to provisions of Labor Code section 1146, the
Agricultural Labor Relations Board (ALRB or Board) has delegated its
authority inthis matter to a three-nenber panel.

The Board has considered the record and the attached
Decision in light of the exceptions and briefs and has decided to affirmthe
rulings, findings,? and conclusions of the ALO and to adopt his recommended

O der as nodified herein.

YThe ALO adopted and utilized our interpretati on of Wight Line (1980) 251
NLRB 1083 [105 LRRM 1169] in Martori Brothers Ostributors (Mar. 1, 1982) 8
ALRB No. 15. V& have since overrul ed our interpretation contained in that
case and have adopted the interpretation of the NNRB as expressed i n Zurn
Industries Inc. v. NLRB (9th dr. 1982) 680 F.2d 683 [110 LRRM2944]. As this
new interpretation does not affect the results in this case, we adopt the
concl usion of the ALQ

[fn. 1 cont. on p. 2]



CRER
By authority of section 1160.3 of the Agricultural Labor Rel ations
Act (Act), the Agricultural Labor Rel ations Board (Board) hereby orders that
Respondent Qurarra Mineyards, its officers, agents, successors, and assi gns
shal | :
1. Gease and desist from

(a) D scharging or otherw se discrimnating agai nst any
agricultural enployee inregard to hire or tenure of enpl oynent or any ot her
termor condition of enpl oynent because he or she has engaged i n concerted
activity protected by section 1152 of the Act.

(b) Inany like or related nanner interfering wth,
restraining, or coercing any agricul tural enpl oyee(s) in the exercise of the
rights guaranteed themby section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Imediately offer to Jose Antonio Rvera full
reinstatenent to his fornmer job or substantially equivalent enploynent,
wthout prejudice to his seniority or other enpl oynent rights or privil eges.

(b) Mke whol e Jose Antonio Rvera for all |osses of pay and

ot her economc |osses he has suffered as a result of his discharge, the

nakewhol e amount to be conputed i n accordance
[ft. 1 cont.]

To the extent that the ALOs credibility resolutions are based upon deneanor,
we W ll not disturb themunless the clear preponderance of the rel evant

evi dence denonstrates that they are incorrect. (AdamDairy dba Rancho Dos
Ros (Apr. 26, 1978) 4 AARB No. 24; Sandard Dy V@l | Products (1950) 91 NLRB
544 [26 LRRM1531].) V¢ have reviewed the record and find the ALO s
credibility resolutions are supported by the record as a whol e.

8 ALRB Nb. 79 2.



wth our Decision and Qder in Lu-Ete Farns, Inc. (Aug. 18, 1982) 8 ALRB Nb.
55.

(c) Preserve and, upon request, nmake available to this Board
or its agents, for examnation, photocopying, and otherw se copying, all
payrol | records., social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the anount
of backpay and interest due under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropri ate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine during
the period fromJune 17, 1981, until the date on which the said Notice is
nai | ed.

(f) Post copies of the attached Notice, in all appropriate
| anguages, for 60 days in conspi cuous pl aces on Respondent’'s premses, the
period(s) and place(s) of posting to be determned by the Regional Drector,
and exerci se due care to replace any copy or copies of the Notice which may be
altered, defaced, covered, or renoved.

(g0 Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate

| anguages, to its enpl oyees on conpany tine and

8 ALRB Nb. 79 3.



property at tine(s) and place(s) to be determined by the Regional Director.

Fol lowi ng the reading, the Board agent shall be given the opportunity, outside
the presence of supervisors and nanagenent, to answer any questions the

enpl oyees may have concerning the Notice and/or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonabl e rate of conpensation
to be paid by Respondent to all nonhourly wage enpl oyees in order to
conpensate themfor tine lost at this reading and during the question and
answer peri od.

(h) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply wth its terns and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: Qctober 20, 1982

Wedaif- G2y

HERBERT A. PERRY. Actina Chairman

W—u—-ﬁ/—

ALFRED H. SONG, Menber

[N P VR T
JEROVE R WALDI E, Menber

8 ALRB Nb. 79 4,



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano Regional Ofice, the
General ounsel of the Agricultural Labor Relations Board i ssued a conpl ai nt
which alleged that we had violated the law After a hearing i n which each
side had a chance to present evidence, the Board has found that we viol ated
the Agricultural Labor Relations Act by firing Jose Antoni o R vera because he
acted with or on behal f of other enpl oyees to protest a working condition.

The Board has ordered us to post this Notice and to mail it to those enpl oyees
who worked for us between June 17, 1981, and the present. V¢ wll do what the
Board has ordered us to do. Ve also want to tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and al | other
farmworkers these rights:

1. To organi ze your sel ves;

2. To form join, or help unions;

3. Tovote in a secret-ballot election to deci de whet her you want
a union to represent you;

4. To bargain wth your enpl oyer about your wages and worKi ng
conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5 To dact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you from
doing, any of the things |isted above.

VEE WLL NOT discharge, |ay off, or otherw se discrimnate agai nst any
agricul tural enployee wth respect to his or her job because he or she engages
ina protest wth other enpl oyees about a working condition.

VEE WLL G-FER Jose Antonio Rvera his job back and reimburse himall |osses of
pay and other economc | osses he has suffered as a result of his discharge,
plus interest.

Dat ed: A UVARRA M NEYARDS

By:

(Represent ative) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations Board.
e office is located at 627 Main Sreet, Delano, Galifornia 93215. The

t el ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of CGalifornia.

DO NOT REMOVE (R MUTI LATE
8 ALRB Nb. 79 5.



CASE SUMWARY

G unarra M neyards 8 ALRB No. 79
(URWY Case No. 81-C&131-D
ALO DEO S ON

The Conpl aint al | eges that Jose Antonio R vera was discharged for engaging in
protected, concerted activity. Rvera was in acrewthat was engaged in a
weedi ng operation in Respondent's grapes. Respondent initiated a new
operation whereby the crew could stand at the post at the begi nning of each
rowto hoe, but had to kneel fromthe first vine forward in order to hoe to
get the norning glories out. Many nenbers of the crewdid not |ike to kneel
to hoe, claimng the ground was hard, sonetines nuddy, their bodi es were nore
exposed to the chemcals on the vines, and that it was degrading. At one poi nt
a supervisor, Sanley, asked Rvera to kneel and he refused. Sanley clains
that Rvera was intotherow Rvera clains that he was standing at the post,
according to instructions, when Sanley told him "Kneel, you Puerto R can
donkey". Later, Sanley clained that Rvera charged out of the vines wth his

hoe in a nenaci ng and threatening nanner, yelling, "I"'mgoing to kill you,
not herfucker." He was fired, allegedly for his "outrageous and unpr ot ect ed
tﬂrea}]s of bodily injury to his supervisor”. HRvera denied the incident and
the threat.

The ALOcredited Rvera' s version of the events and his denial of the threat
and found R vera was discharged for protesting a new working condition,
offensive to his entire crew

BOARD DEO S ON

The Board affirned the rulings, findings, and conclusions of the ALQ noting
that they utilized the standard of proof and burden rul es as expresses by the
I\LRB]in Zurn Industries Inc. v. NLRB (9th dr. 1982) 680 F.2d 683 [ 110 LRRV

2944] .

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *



STATE GF CALI FCRN A
AR OLTURAL LABCR RELATI ONS BOARD
In the Matter of:
A UMARRA M1 NEYARDS,

0
Respondent ,
and

WN TED FARM WIRKERS
- AVRCA AHL-AQ
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DEA S ON
Charging Party.
Appear ances:
For the General ounsel : HEBERTO A SALA

627 Main Sreet
Del ano, Califonia 93215

627 Main Sreet Delano, CGaliforni a 93215

For the Respondent

A UVARRA M NEYARDS: MARY R L. SCHMRTZ Dressi er,
Quesenbery, Laws & Bar sam an
200 New Sine Road, Suite 228
Bakersfiel d, Galifornia 93309

For the Charging Party/

I nt ervenor: JUAN CERVANTES

Lhited FarmVWrkers of Anerica
P.Q Box 130

Del ano, Glifornia 93215

WLLIAMH STHNER Admnistrative Law (ficer:
STATEMENT (F THE CASE

This case was heard before this Hearing ficer in Delano, CGalifornia on
March 15 and 16, 1982. The Gonpl ai nt i ssued Decenber 21, 1980. The Charge

and Gonpl ai nt were each duly served upon Respondent.



At the cormencenent of the hearing, the General Gounsel dismssed the
allegation charging violation of section 1153(c) in the interest of justice.
The Lhited FarmVWrkers of Anerica (hereinafter "UAW) concurred with the
deci sion of the General (ounsel. The sole issue litigated at the hearing was
whet her Respondent discrimnatorily termnated Jose Antonio R vera (herein-
after "Rvera") for engaging in protected, concerted activity

Al parties were given a full opportunity to participate in the
hearing, and after the close of the hearing the General Gounsel and
Respondent filed post-hearing briefs.

WUoon the entire record, including this Hearing Gficer's observati on*of
the deneanor of the wtnesses, and after consideration of the briefs filed by

the parties, this Hearing dficer nakes the fol | ow ng:

FI ND NS GF FACT

. Jurisdiction

Respondent, Qunarra Mineyards, is a corporation engaged in
agriculture in Kern Gounty, Galifornia, and is an agricultural enpl oyer
wthin the neaning of Labor Code section 1140.4(c), as admtted by
Respondent in its Answer.

1. The Alleged Uhfair Labor Practice

Respondent is alleged to have viol ated



section 1153(a) of the Act by termnating Jose Antonio Rvera in
retaliation for exercising his right under section 1152 to engage in
concerted activity for mutual aid and protection.

Inits Answer Respondent denied any violation of the Act.
Respondent asserts as an affirmative defense that Rvera' s termnation
was solely notivated by his "outrageous and unprotected threats of
bodily injury to his supervisor."

[11. Satenent of Facts

A Respondent's (peration

Qurmarra is an agricultural grower of grapes and ot her
products in Kern Gounty and other parts of Californi a.1

B. The Term nat ed Enpl oyee

Jose Antonio Rvera was hired by Respondent in 1979. Hs

prinary duties were girdling, grape picking

YGeneral ounsel requested that admnistrative notice be taken of a 1979
Board deci sion, Qurmarra M neyards Gorp., 8 ALRB No. 24, in which the Board
found viol ations of the Act, including section 1153(a), by Respondent wth the
participation of Salvadore Qunarra, Respondent's superintendent in charge of
field operations. The case invol ves el ecti on msconduct by Respondent in
1977. General (ounsel offered this decision as evidence that Respondent has a
"propensity" to violate the Act. Because of the |lapse of tine between the
1977 events and the June 18, 1981 termnation, and because of the |ack of
evi dence of a continuous course of discrimnation by Respondent, | find this
Board decision irrelevant to the June 18, 1981 incidents.



and working in the packi ng shed. The June 18, 1981 disciplinary notice

recei ved by Rvara was the only discipline he received during his enpl oynent
w th Respondent. Respondent has a discipline policy which permts an enpl oyee
to be issued three disciplinary action slips before being termnated for poor
qguality work. Salvadore Qunarra (hereinafter "Qunarra"), Respondent's
superintendent in charge of field operations, testified that in the case of a
violent threat, an enployee is indefinitely suspended or di scharged (see

di scussi on bel ow). Respondent alleged that Rvera was termnated for
threatening to kill his supervisor, Robert Sanley, which he denied. The
General ounsel naintai ned that R vera was termnated because he was engaged
In a concerted protest concerning erroneous instructions as to the nanner in
whi ch he and his co-workers were supposed to hoe weeds in a grape vi neyar d.

C The Bvents Leading to the Termnation

In md-June, 1981 Qunarra decided to initiate a new hoei ng procedure
for renovi ng weeds, principally norning glories, fromthe grape vines using a
| ong-handl ed "hul a hoe" (a farminstrunent simlar to a hoe wth an al nost
rectangul ar netal object, about 4"X6"X11/2, at the end of a five foot wooden
handl e - see photographs, Exhibit Db RT Vol. I, p. 23). Mrning
glories had to be removed fromthe "bermi or nmound of dirt where the vines are
planted. This new procedure, denonstrated by G unarra on June 17, 1981,
required the crewto get down on their knees, working close to the vine, so as
not to disturb the position of the | eaves which at this tine of the year

protect the grapes fromthe sun. Each vi ne stands about



five feet high and is about three feet wde. The vines are planted in |ong
rows, and are suspended on a wre which is secured at each end of the row
and in the mddl e of the rowto wooden posts. The first vine is |ocated
about one foot fromthe post, the vines are five or six feet apart, and the
rons are about ten feet apart. Weds nust be renoved fromaround the base
of the posts as well as the vines. Qunarra instructed the workers to
remai n standi ng when they were renoving weeds fromthe posts, and to get
down on their knees when weedi ng the vines. Previously, this operation was
done standing up. Qunarra noticed on June 17 that sone workers were not
followng his instructions, so he ordered Manuel Navarro, crew forenman for
crew 59, to give another denonstration on the norning of June 18, prior to
commenci ng weedi ng. The workday began at 6:00 A M

There was consi derabl e di ssati sfaction anong the crew w th the new hoei ng
nethod. There was testinony that the ground sonetines was too nuddy or too
hard for the enpl oyees to work on their knees, and there apparently was a
probl emw th thorns scratching the workers and sul pher or other chemcal s
droppi ng on themfromthe vines. It was felt that this work nethod was
deneaning and that it anounted to "working as a slave". Hias Mrales
Sandoval testified that there was conpl ai ni ng about the new nethod anong
hi nsel f and his co-workers Hector Luis Caqui as, Luci o O opeza Rodrigues and

R ver a.



R vera was termnated on June 18, 1981, the same norning that the
i nci dents occurred between himand Sanley, a part-tinme supervisor who had
been hired on June 15, 1981 to assist Navarro. Rvera arrived at work wth
Rodri gues, Caquias and Sandoval. R vera entered the vineyards shortly after
the others because he forgot his eyeglasses and cap in the car. Caqui as,
Sandoval and Rodrigues were about three or four vines ahead of R vera when he
started work. Rvera s co-workers were working in the three rows of vines
adj acent to the rowin which he was working, each one in a separate row
Caqui as testified that just as R vera began working at the post, he heard
Sanley call to himto get dow on his knees. Caquias, Sandoval and Rodri gues
were disturbed at Stanley's instruction because it was contrary to what
QGunarra had told themthe day before, and they stopped working to listen to
the exchange between Stanl ey and R vera. 2

Rvera naintains that he was working at the post when Sanl ey instructed

himto kneel down. Sanley insists

2It appears that all of the wtnesses understood a little
English, and that a mxture of English and Spani sh was used i n nost,
if not all, of the critical incidents. For exanple, it was
undi sputed that Caqui as spoke on Rvera s behalf to Qunmarra in
English and Qunarra answered in Spanish. It is unclear if
prinarily English or Spanish was used in the initial conversation
between Rvera and Sanley, but a resolution of this question is not
crucial tothe ultinate issues presented. And Rvera s silence on
certai n occasions, under the circunstances, cannot be construed as
an admssion, particularly inlight of his statenent to Leroy Kuntz,
a supervisor, indicating total disagreenent wth Sanley - Rvera
told Kuntz in Spanish, "They're crazy" or "He's crazy".

-6-



that R vera was working at one of the vines, about five vines in fromthe
post. Sandoval, Caquias and Rodrigues agreed wth Rvera, and there were no
other wtnesses to this incident. In the absence of other testinony by
Sanley and Navarro, it woul d have been extrenely difficult to resolve this
factual conflict. However, this Hearing Gficer's observation of their
deneanor and the inconsi stencies, anbiguities and apparent exaggerations in
their testinony lead this Hearing Gficer to credit Rvera s version of both
the initial encounter wth Sanley and the purported threat.

As for the purported threat, Sanley testified that at the tine
Rvera nade the threat, Sanley was standing in the avenue. A nonent
before, Rvera was five or six vines into the rowwth Navarro,
according to Sanley (Rvera testified he was in the avenue wth
Sanely). Qven the average wdth of a vine, about three feet, and the
di stance between each vine, about five feet, this woul d nean that
Rvera was about forty feet fromSanl ey when Navarro |l eft R vera and
started wal king toward Stanely. Navarro testified that he left Rvera
when R vera said "sonething |ike" "Mtherfucker, I'"'mgoing to kill
you." Sanley testified he could not recall overhearing the
conversati on between Navarro and R vera when they were in the row
al though he clains to have heard the threat. Navarro stated that when

R vera "started bringing it up in a batting position",



he could not tell who he was going to swing the hoe at, and he deni ed t hat
R vera was abusive toward him Furthernore, Navarro did not testify that
R vera folloned himout of the row or approached Sanley, yet according to
Sanley's version, Rvera, "spontaneously cane out wth a sw ngi ng hoe
yelling, 'I"mgoing to kill you, notherfucker.'" Sanley testified he was
"frozen wth shock”, yet a nonent |ater, according to Navarro, he and S anl ey
turned their backs to R vera and began wal king to their trucks. Sanley
testified that he heard R vera smash a hul a-hoe over an irrigation pipe, and
he clains to have seen the broken hoe. However, Navarro deni es havi ng seen a
broken hoe in the area, and noone produced a broken hoe, despite the fact that
Sanley allegedly kept the broken portion and was responsi bl e for any m ssing
hoes. A so, Sanley nade no crimnal charges agai nst Rvera, despite his
stated belief that Rvera' s conduct was crimnal and he intended to kill him
Rvera' s three co-workers, Sandoval, Caquias and Rodri gues, deni ed hearing
Rvera nake any threat against Sanley. And the possible pro-Rvera famly
bias of Sandoval and Caquias is substantially offset by the famly
rel ati onship between Sanley and Qunarra, and the natural pro-enpl oyer bias
of Navarro, who had been a crew forenan wth Qunarra for eight years.

Bven assumng that the alleged threat was nade, the severe
disciplinary neasure of termnati on appears to have been applied

against Rvera discrimnatorily



under the circunstances. Molent threats not involving protected, concerted
activity were treated wth indul gence on at |east two prior occasions in which
neither a termnation nor a suspension was ordered. e incident invol ved
Rvera (RT Vol. Il, p. 93, denied by hinm) and in the other a threat to kill a
supervi sor nade by anot her enpl oyee resulted in discipline only after he
returned to work with a pistol (RT Vol. Il, p. 45. Thisis contrary to the
conpany's stated policy as explained by Gunarra - once it was determned t hat
a threat was nade, there would be an "indefinite suspension or discharge”. No
exanpl es of an indefinite suspension or discharge were given for nerely naki ng
aviolent threat (RT Vol. Il, p. 131-132). Uhder the circunstances, it is
probabl e that the severe penalty of termnation woul d not have been applied
except for the fact that R vera was engaged in a concerted protest against a

work condi tion considered extrenely inportant by Respondent.

ANALYS' S AND GONCLUSI ONS

|. The Applicable Legal S andards

This case presents a "dual -notive" situation in which the
enpl oyer' s action agai nst the enpl oyee may have had either a | awful or
an unl awful basis. As recently explained by the Board in Martori

Brothers Dstributors, 8 ALRB No. 15 (1982).



"[1]1f the General Qounsel establishes that protected
activity was a. notivating factor in the enpl oyer's

deci sion, the burden then shifts to the enpl oyer to show
that it woul d have reached the sane deci sion absent the
protected activity. The burden referred to in this formil a
Is the burden of going forward wth evidence (or 'burden of
production'), not the burden of proof, which always renai ns
wth the General Gounsel. Texas Dept. of Cormunity Affairs
v. Burdine, 450 US 248, 101 S G. 1089 (1981)."

8 ALRB Nb. 15, pp. 2-3. See Merrill Farns, 8 AARB No. 4 (1981); Mranda
MishroomFarm Inc., 6 ALRB No. 22 (1980).

In Burdine, supra, the Suprene Gourt further explains the procedure

to be followed in this type of case, once a prinma faci e case has been nade
shifting the burden of production to the enployer: if the enpl oyer produces
evi dence of business justification, the conplainant wll prevail if he proves
by a preponderance of the evidence that the enployer's explanation is a nere
pretext for unlawful discrimnation. The conplainant wll succeed in this,
“[Elither directly by persuading the court that a
discrimnatory reason nore |ikely notivated the enpl oyer or
indirectly by show ng that the enployer's preferred
expl anation I's unworthy of credence.™

Burdine, supra, p. 1095. In Merrill Farns, supra, the Board adopted the

standard that the General Gounsel nust prove the enpl oyer woul d not have taken
the adverse action agai nst the enpl oyee "but for" the enpl oyee' s protected
activity., 8 ARB No. 4, p. 4 (see Wight Line, 251 NLRB No. 150, 105 LRRM
1169 (1980) ).

-10-



[1. The Prina Faci e Case of D scrimnation

Initially, the evidence established that R vera was engaged in a
protected, concerted activity of which Respondent had know edge. R vera's
protest to Stanl ey about the erroneous hoei ng i nstructi on echoed the i medi at e
and active concern of the crew The crew s general opposition to the kneeling
hoei ng nethod, the work stoppage and the protest to Qunarra i nmediately
after the Sanley-R vera encounter support a finding that Rvera's activity
was concerted. And it is apparent fromthe testinony, as di scussed above,
that such activity by Rvera was at least a notivating factor in Respondent's
decision to termnate him This evidence was sufficient to establish a prina

facie violation of section 1153(a). Respondent’'s reliance upon two N nth

AQrcuit decisions is msplaced NL RB . g Horn Beverage, 614 F. 2d 1242,
1238 (9th dr. 1980) and Aro, Inc v. NL. RB., 59 F.2d 713 (9th dr. 1979)

involve significantly different factual settings than the facts here, and
there are ALRB precedents nore directly on point. Il AdamFarns, 7 ALRB Nb.
46 (1981) and Jack Brothers & MBurney, 6 ALRB No. 12 (1980) both deal wth

protests by enpl oyees agai nst the inposition of newwork conditions In Bl

Adam Farns the enpl oyee was a broccoli cutter who conpl ai ned about a new
record keeping systemfor nonitoring the workers' productivity. Wile the
enpl oyee was speaking to his foreman, five nenbers of his crew stopped worki ng

and listened. The Board found that the

-11-



termnated enpl oyee's activity was protected, concerted activity under the
Act, citing Foster Poultry Farns, 6 ALRB No. 15 (1980):

"In Foster Poultry Farns, 6 ALRB No. 15 (1980), the
Board, citing Alleluia Qushion Go., 221 NLRB 999, 91
LRRVI 1131 (1975), stated that '[a]n individual's
actions are protected, and concerted in nature, if
they relate to conditions of enpl oyment that are
matters of nmutual concern to all affected

enpl oyees.

7 ARBNo. 46, p. 11. In Bl AdamFarns the enpl oyer alleged that the

enpl oyee was termnated for insubordination and poor work. In Jack Brothers &

MBurney t hree enpl oyees who | oaded, unl oaded and | ai d sprinkler pipes,

conpl ai ned about a new work assi gnnent requiring themto acconpany the tractor
driver to unhitch the enpty trailers after the pipes were laid and hitch ot her
trailers | oaded wth nore pi pes. This new assignment interfered wth the
crews rest period and was considered to be dangerous. The enpl oyer's
termnation of the three enployee's allegedly for refusing to performa task
was found to be inretaliation for their protected, concerted activity -

conpl ai ni ng about the new work assi gnnent .

The Board' s deci si on not ed,

"The protections accorded enpl oyees under the Act are not
dependent upon the nerit or lack of nerit of the con-
certed activity in which they engage, even though such
activity enbraces the di sobedi ence of an order of
nanagenent. (Cases cited) Even if the action taken woul d
be | ater judged unw se, such 'unw sdomi after the fact
does not defeat the basic right

-12-



of enpl oyees to act concertedly regardi ng work
conditions. (Cases cited) Furthernore, even a
"mniscul e controversy' may give rise to protected
E:({gg(i)rtgd activity. S. Regis Paper (., 192 NLRB 661

6 ALRB No. 12, p. 14

In Mranda MishroomFarns, Inc., supra, an enpl oyee' s indivi dual

conplaint to the Agricul tural Comm ssion about suspected violations of
pesticide regul ations raised the issue of possible unlawful retaliation for
protected activity - there is no requirenent that the activity be union

rel at ed.

I1l. The Enpl oyer's Evidence of Business Justification and its

I nsuf fi ci ency

Respondent net its burden of production by offering testinony that R vera
was termnated for a valid reason a violent threat agai nst his supervisor,
Sanley. There is no question that such a threat, if proved, coul d support
the termnation of any enpl oyee absent extenuating circunstances. Such
extenuating circunstances coul d include the discrimnatory application of a
discipline policy inretaliation for an enpl oyee's exercise of his right to

engage in protected, concerted activity. Jack Brothers & MBurney, supra;

Bill AdamFarns, supra. As discussed above, a preponderance of the evidence

indicated that Respondent’'s decision to termnate Rvera was discrimnatorily

not i vat ed.
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Secondly, as explained in Burdine, the enployer's explanation nay fail if
the "preferred expl anation” is unworthy of credence. In the present case
consi derabl e attention was given to the deneanor and inconsi stent testinony of
Sanley and Navarro. These w tnesses and G unarra on several occasi ons al so
appeared to engage in overstatenents or exaggerations in an apparent attenpt
to buttress their version of the events which transpired on June 18, 1981.
Miewng the testinony as a whole and in light of these considerations, this
Hearing Gficer finds that no threat to kill was nade by Rvera and credits
the General Qounsel's version of the Sanley-R vera encounter in the field and
the purported threat. This Hearing ficer finds the General (ounsel's
version of these incidents to be supported by a preponderance of the evidence,
and Respondent's version unworthy of credence. This Hearing dficer further
finds that R vera woul d not have been termnated except for the fact that he
was engaged in protected, concerted activity involving his conplai nt about

erroneous hoei ng i nstructions.

THE REMEDY

Havi ng found that Respondent term nated Jose Antonio R vera for
engaging in protected, concerted activity, in violation of section 1153(a)
of the Act, this Hearing dficer recommends that it cease and desist from
like violations and take certain affirnative action designed to effectuate

the policies of the Act. Specifically, it is recoomended t hat
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Respondent be ordered to offer Jose Antonio Rvera reinstatenent to his
fornmer job, wthout |oss of seniority, and to make hi mwhol e for any
| oss of pay or other economc |osses he has suffered as a result of
Respondent' s unfair |abor practices.
Lpon the basis of the entire record, the findings of fact and concl usi ons
of law and pursuant to section 1160.3 of the Act, this Hearing G ficer hereby

I ssued the foll ow ng recomended:

Respondent, Qunarra M neyards, its officers, agents,
representati ves, successors, and assigns, shall:

1. Cease and desi st fromdi schargi ng any enpl oyee for engaging in
protected concerted activities, or in any |like or related manner
interfering wth, restraining, or coercing enpl oyees in the exercise of
rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

a. Imedi ately offer Jose Antonio R vera
reinstatenent to his forner position or a substantially equival ent
position, wthout prejudice to seniority or other rights and privil eges
to which he is entitled, and nmake hi mwhol e for any | oss of pay and
ot her economc | osses he has suffered as a result of Respondent's

di scharge, plus interest thereon at a rate of 7%per annum
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b. Preserve and, upon request, nmake available to agents of this
Board, for examnation and copying, all payroll and other records rel evant
and necessary to an anal ysis of the back pay and reinstatenent rights due
under the terns of this order.

c. Immediately sign the attached Notice to Enpl oyees and, upon
its translation by a Board agent into all appropriate | anguages,
reproduce sufficient copies in all |anguages for the purposes set forth
herei nafter.

d. Post copies of the attached Notice, in all appropriate | anguages,
for 60 consecutive days in conspi cuous places on its premses, the tine and
pl aces of posting to be determned by the Regional Drector, and exercise due
care to replace any Notice which is altered, defaced, covered, or renoved.

e. Wthin 30 days of the date of issuance of this order, nai
copies of the attached Notice, in all appropriate | anguages, to al
enpl oyees enpl oyed at any tine during the 1981 grape season.

f. Arrange for a representati ve of Respondent or a Board agent to
distribute and read the attached Notice, in all appropriate | anguages, to
Its enpl oyees assenbl ed on Conpany tine and property, at tines and pl aces
to be determned by the Regional Drector; follow ng each readi ng a Board

agent shall be given the opportunity, outside the presence of supervisors
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and nanagenent, to answer any questions enpl oyees nay have concerning the
Notice or enpl oyees' rights under the Act; the Regional D rector shall
determne a reasonabl e rate of conpensation to be paid by Respondent to all
nonhour |y wage enpl oyees to conpensate themfor tine lost at this reading and
guest i on- and- answer peri od.

g. Notify the Regional Drector inwiting, wthin 30 days of the
date of issuance of this Oder, of the steps taken to conply wthit,
and continue to nake periodic reports as requested by the Regional
Drector until full conpliance is achieved.

Cated: May 17, 1982

Wolleiil

WLLIAMH STH NER
Admnistrati ve Law G fi cer
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NOT CE TO BEMPLOYEES

After charges were made against this enpl oyer, Qunarra M neyards, by the
Lhited FarmVWrkers of Anerica, AFL-AQ and a hearing was hel d where each
side had an opportunity to present evidence, the Agricultural Labor Rel ations
Board has found that Gurmarra M neyards interfered wth the rights of our
workers by termnating Jose Antonio Rvera. The Board has ordered us to
distribute and post this Notice, and to do the things |isted bel ow

QGunarra Mineyards wll do what the Board has ordered, and al so tell you
that the Agricultural Labor Relations Act is a lawthat gives all farmworkers
these rights:

1. To organi ze t hensel ves;

2. To form join, or help unions;

3. To bargain as a group and to choose a uni on or anyone they
want to speak for them

4. To act together wth other workers to try to obtain a contract or
to hel p or protect one another; and

5. To decide not to do any of these things.

) Because you have these rights, Gunarra Vi neyards promses you
that :

VEE WLL NOT do anything in the future that forces you to do,
or stops you fromdoing, any of the things |isted above.

VE WLL NOT termnate any worker because that person has done any
of the things |isted above.

VEE WLL of fer Jose Antonio Rvera his old job back
iIf he wants it, and we wll pay himany noney he has
| ost because we fired him plus 7%interest.

Dat ed:
A UMARRA M NEYARDS

By

'( Represent ati ve) (Title)

THS IS ANCFH A AL NOIT CE GF THE AR QLTURAL LABCR RELATI ONS
G- CALIFCRN A AND I'S NOI TO BE DESTROYED,
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