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)

ANTI - R ST FARM VERERS ) 8 ALRB Nb. 71
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Charging Party. )
)
DEQ S ON AND GRCER

n DCecenber 31, 1981, Admnistrative Law Gficer (ALQ Beverly
Axel rod i ssued the attached Deci sion and recormended Qder in this proceed ng.
Thereafter, Respondent and General (ounsel each filed exceptions and a
supporting brief, and Respondent filed a reply brief.

The Agricultural Labor Relations Board (Board or ALRB) has
considered the record and the attached Decision in light of the exceptions and
briefs of the parties and has decided to affirmthe rulings, findings, and
concl usions of the AOas nodified herein, and to adopt her recomnmended Q der,
wth nodifications.

W find no nerit in Respondent’'s argunents that it did not have an
obligation to submt a pre-petition list to the Anti-Racist FarmVWrkers Lhion
(Lhion) and that an enployer's failure to submt such a |ist does not
constitute an unfair |abor practice. As explained by the ALOin her Deci sion,
simlar argunents have been rejected by the Board.

General Gounsel excepts to the AOs refusal to anard



litigation costs and fees agai nst Respondent. V& find no nerit in the
except i on.
Section 1021 of the Gode of Qvil Procedure states,
Except as attorney's fees are specifically provided for
by statute, the neasure and node of conpensation of
attorneys and counselors at lawis left to the
agreenent, express or inplied, of the parties ....
This section has | ong been recogni zed as codifying into
Glifornia lawthe rule of procedure that attorney's fees may not be awarded
incivil actions, unless provided for by a contracty between the parties or
specifically provided for by an act of the Legislature. (Bauguess v. Paine

(1978) 22 Gl . =1 626.) In addition, certain other exceptions are judicialy

recogni zed as an exercise of the equitabl e power of tribunals to anard
attorney's fees.

de of Avil Procedure section 1021 has been applied in
determining the powers and scope of orders of an administrative agency. (See
onsuners Lobby Agai nst Mbnopolies v. Public Wilities Goormssi on (1979) 25
Gl . 891.) Accordingly, we regard Gode of GQvil Procedure section 1021 as

applicable to the exercise of powers by this Agency. As discussed bel ow we
find that none of the exceptions to the Gde of Qvil Procedure apply, and
that we therefore | ack the necessary power to order litigation costs and
attorney's fees.

The judicially created equitabl e exceptions apply when

y_A_s there is no legal |y enforceabl e agreenent between the parties
providing for attorney's fees in unfair-labor-practice natters between
(harging Party and Respondent, the contract exception obviously does not

apply.
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there is an award froma "common fund,” where the action results in a
"substantial benefit" to a class of persons, or where the clai nant acts as a

"private attorney general ." (See Bauguess v. Paine, supra, 22 Gal.3d 626.)

Several distinctions between these equitabl e excepti ons and cases before the
ALRBindicate that it would be clearly inappropriate for this Board to
exercise simlar equitabl e power pursuant to one of the established equitabl e
exceptions. Gommon to all the exceptions is the fact that the conpl ai ni ng
litigant is a private party or entity who undertook at private expense,
litigation which benefits other persons as well as the plaintiff or

conpl ai nant. Thus, the award of attorney's fees nerely conpensates private
parties for expenditure of their ow resources. By contrast, the expense of

i nvestigation, prosecution and litigation of ALRB conplaints is provided for
by legislative appropriation. There appears to be no case in which
attorney's fees, pursuant to one of the equitabl e exceptions, have been
avarded to a Gilifornia Sate agency where litigation costs were furni shed
through public appropriation. Further, the awards of attorney' s fees under
the equitabl e exceptions to the Gode of Avil Procedure section 1021 are not
punitive as to the unsuccessful litigant. The award is custonarily nade from
suns recovered, and the anount recovered for the beneficiary or beneficiaries
woul d be reduced by the anount of the attorney fee anard. As we noted in
Neunan Seed Gonpany (Cct. 27, 1981) 7 ALRB No. 35, the judicial ly created
equi tabl e exceptions to the de of Avil Procedure section 1021 "are based

upon a pol i cy reconpensi ng beneficent conduct, rather than of sanctioning

i nproper conduct . "
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For that reason, we observed, the equitabl e exceptions are not an
appropriate basis for fee anards in ALRB cases.

General unsel cites to our Decision in Véstern

nference of Teansters (July 21, 1977) 3 ARB No. 57 in support of its

request. Inthat case, indicta the Board indicated its viewthat it was
enpowered "to award attorney's fees, at least to the extent the N.RB has t hat
power." For the reasons that follow we reach a contrary interpretati on of

our povers and find we | ack the power to award such fees.

Labor (de section 1160. 3—Z provides in pertinent part,

... If, upon the prgloonderance of the testinony
taken, the board shall be of the opinion that any
person naned in the conpl aint has engaged in or
IS engagi ng in any such unfair |abor practice,
the board shall state its findings of fact and
shal | issue and cause to be served on such person
an order requiring such person to cease and
desi st fromsuch unfair |abor practice, to take
affirmati ve action, including reinstatenent of
enpl oyees wth or wthout backpay, and naking
enpl oyees whol e, when the board deens such relief
propriate, for the |oss of pay resul ting from
the enpl oyer's refusal to bargain, and to provide
such other relief as wll effectuate the policies
of this part ....

It vas inplicit in the reasoning of Véstern nference of

Teansters, supra, 3 ALRB Nb. 57 that section 1160.3, confers sufficiently

broad and general powers on this Board to award attorney's fees as part of a
renedial Qder. Further, it may be argued, such power is conferred, albeit
indirectly, by Labor Gode section 1148, which requires this Board to "...
fol | ow appl i cabl e

2 Lhl ess otherw se specified, all code sections herein are to
the Labor Qode.

8 ARBN. 71 4,



precedents of the National Labor Relations Act, as anmended,” especially since
the renedial provision, section 10(c), of the National Labor Rel ations Act
(NLRY is essentially the sane as section 1160. 3 of the Agricul tural Labor
Relations Act (ALRY. V& reject such reasoning. A though section 1148
requires us to fol l ow applicabl e precedents of the NRAin the area of
substantive | abor |aw we are not bound by admnistrative or procedural
practices or policies of the National Labor Relations Board (NLRB), (See ALRB
v. Superior Gourt (1976) 16 Gil . d 392.)

N.RB and federal court decisions providing for anard of attorney' s
fees indicate that a purpose of that policy is to relieve the cronded court
dockets. The NLRB has stated that "the policy of the NNRAto insure
industrial peace through col |l ective bargai ning can only be effectuated wen
speedy access to uncrowded board and court dockets is available." (Tiidee
Products, Inc. (1972) 194 N.RB 1234 [ 79 LRRM 1175], Supp. Dec. enforced in
part (DC dr. 1974) 502 F. 2d 349, cert. den. (1974) 94 Suprene G. 2629.):—'3/

The award of attorney's fees in appropriate cases, the NLRB reasoned, tends to
di scourage frivol ous litigation which would otherwse nerely clutter its
docket. Wiile the line between substantive | aw and adj ective | aw or
procedural policies is not always easily distinguished, the natter of a
tribunal's managenent of its docket is clearly procedural .

As section 1148 does not require us to followthe NLRB s practices

wth respect to anarding attorney's fees and cost in

Y e also Hecks, Inc. (1974) 215 NLRB 765 [88 LRRVI1049] (2d Supp.
Dec. ).
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"frivolous litigation" cases, we now consi der whet her section 1160.3 gives us
the authority to provide such relief. Athough that section contains no
specific provision on the point, the authority to order such a renedy nay be
inferred, it may be argued, fromthe |anguage in section 1160.3 requiring this
Board "... to provide such other relief as wll effectuate the policies of
[the Act]."

The pl acenent of section 1160.3 in Chapter 6 ("The Prevention of
Unfair Labor Practices") clearly indicates that the Board s renedi al power
exists nainly for the purpose of preventing and deterring the conmssi on of
unfair labor practices, not for the purpose of deterring frivolous litigation.
In the instant case, General unsel does not seek the award of attorney's
fees and litigation costs as a neans of renedying any unfair |abor practice
coomtted by Respondent, or as a neans of di scouraging or deterring
Respondent, or others, fromviolating the Act, but rather as a neans of
deterring Respondent, and others, fromengaging in what the General unsel
considers to be frivolous litigation. Any authority of this Board to anard
such fees and/or costs could not therefore be based on its powers to renedy
and prevent unfair |abor practices, but woul d have to derive fromthe | anguage
of section 1160.3 providing that, in addition to certain specified renedi es,
this Board nust "provide such other relief as wll effectuate the policies of
[the ALRA." In the NLRB cases noted above, conparabl e | anguage in section
10(c) of the NNRA ("... and to take such affirnative action ... as wl|

effectuate the policies of this Act ....") is cited as
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the national Board s authority for awarding attorney's fees and litigation
costs.

As we noted, the national Board s award of fees and costs was
essentially an exercise of its powers to control, admnister and supervi se
its docket inthe interest of expediting the resol ution of unfair |abor
practi ce cases. The award of such fees and costs woul d not general |y
constitute a tangi bl e benefit to the Gharging Party or the discrinmnatees
invol ved. The thrust of the NNRBs order therefore was clearly to di scourage
the respondent, and other respondents in other (future) cases, from
presenting a frivol ous defense. (See al so Hecks, Inc. (1974) 215 NLRB 765
[88 LRRVI1040] (2d Supp. Dec.).)

Gilifornia case lawclearly rejects the exercise of the inherent
supervi sory and admni strative powers of the courts to inpose a fee sanction
agai nst a respondent, even where it has litigated in bad faith or engaged in
"vexatious and oppressive conduct." (Bauguess v. Paine (1978) 22 Gid .3d
626.)Y Tisis

ﬂ/In Young v. Redman (1976) 55 Gal . App.3d 827, 128 Gal . Rotr. 86, 94, cited
wth approval by the court in Bauguess, the court explained its
characterization of our anard of fees and costs agai nst an unsuccessf ul
respondent, which litigated a claimfrivolously and in bad faith, as a
sanction. The discussion acknow edges that such an award coul d have a
conpensatory effect. The court stated:

It nay well be advisable in light of the foreﬁm ng and the ever-

i ncreasi ng cascade of civil litigation that t r to inpose

such sanctions in Galifornia s trial courts shoul d exist, thus

addl ng a much needed el enent of discipline onthe trial court |evel
areduction in the burning up of val uabl e court tine

handl ing frivolous, "bad faith" matters devoid of nerit and nake

whol e li1tigants who were forced to expend

(fn. 4 cont. onp. 8)
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true, the court noted, even where such i nherent supervisory and admnistrative
powers of courts are recogni zed in |egislative enact nent.g’/ The teachi ng of
such cases as these is that authorization to i npose a fee sanction pursuant to
de of Avil Procedure section 1021 nust be specific. Section 1160.3 of the
ALRA does not neet that test. As noted, the unfair-Iabor-practice rened es
specified in that section do not include the anard of litigation fees. The
"... such other relief as wll effectuate the policies of [the Act]," while
clearly not specific, nay nost reasonably be interpreted to refer to other
renedies of a prinarily conpensatory or restorative nature, in keeping wth
ot her section 1160.3 renedies, and not to punitive sanctions. In viewof the
extrenel y general nature of the "such other relief" provision and the judicial
direction against anarding litigation fees as an exercise of inherent,

supervi sory powers of a tribunal, we conclude that the statutory | anguage of

section 1160.3 of the AARAis not a specific statutory provision, wthin the

neani ng of

(fn.4 cont.)

noney on | egal fees to neet such unfounded positions. However,
absent legislative action, for us to declare that the trial court
has i nherent power to inpose such sanctions takes a giant step in
expandi ng the power of the court wth sweeping ramfications.
SQuch power inthe trial court, unfettered and unbrid ed, w thout
appropriate saf eguards and gui del i nes, coul d cancel out any
benefits derived to the judicial process by generating a
proliferation of appeals. W& therefore are of the viewthat any
power of the trial court to inpose such sanctions shoul d be
created by the | egislative branch of governnent wth apﬁrpprlate
saf eguar ds and gui del i nes devel oped fol | ow ng a thorough i n-dept h
i nvestigation.

J See de of Avil Procedure section 128.
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de of Avil Procedure section 1021, for awarding attorney's fees in
unfair-labor-practice proceedings or other litigation before this
Boar d.

The D ssent cites to Gonsuners Lobby Agai nst Mbnopol ies v. Rublic

Uilities Gonmssion, supra, 25 Gal.3d 891, as authority for the proposition

that an admnistrative agency endowed wth a general grant of authority but
not specific provision for anarding attorney's fees, i s nonethel ess enpowered
to anard them Ve do not regard the court's decision in that case as
controlling authority concerning our power to award attorney's fees agai nst an
unsuccessf ul Respondent absent specific statutory authorization. (See our
Deci sion in Neunan Seed onpany, supra, 7 ALRB No. 35.) In that case, we

noted that in Gnsuners Lobby Agai nst Mbnopolies v. Rublic Uilities

Gonmussi on, supra, the issue was whether the Public UWilities Gonmssi on (PO

had the power to award attorney' s fees under the common fund exception to Gode
of Qvil Procedure section 1021. V¢ do not regard that case as authority for
the power of an admnistrative agency to anard attorney's fees as a sancti on.
In contrast to the wel | -established equitabl e excepti ons such as the "common
fund® situation, Glifornia courts have rejected the fee sanction as a further
equi tabl e exception to Gde of Avil Procedure section 1021. (See Bauguess v.
Pai ne, supra, 22 Gal.3d 626.)

For all of the above reasons, we find that the award of attorney' s
fees as a sanction agai nst an unsuccessful Respondent for litigating a
frivol ous defense is beyond our authority under applicable Gilifornia | aw

notw t hstandi ng the practice of the
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N.LRB to award such fees in certain circunstances. Qur reading of Labor (ode
section 1160. 3 does not provide authority for us to award such fees agai nst
the clear prohibition set forth in Gxde of Avil Procedure section 1021.

Ve find no nerit in Respondent’'s exceptions to sone of the

provisions of the ALOs recormended Qder. |In Laflin and Laflin (My 19,

1978) 4 ARB No. 28, we provided renedies in a case where an enpl oyer has
refused to provide an enployee list. Ve shall apply those renedies in the
i nstant case.
R

By authority of Labor (ode section 1160.3, the
Agricultural Labor Relations Board (Board or ALRB) hereby orders that
Respondent, V. B Zaninovich and Sons, its officers, agents, successors, and
assigns, shall:

1. Cease and desist from

(a) Refusing to provide the ARBwth an enpl oyee list as
required by Gllifornia Admnistrative Qode, title 8, section 20910(c).

(b) Inany like or related nanner interfering wth,
restraining, or coercing any agricultural enpl oyee in the exercise of the
rights guaranteed by section 1152 of the Agricultural Labor Relations Act
(Act).

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Execute the Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all

appropri ate | anguages, reproduce sufficient copies in each
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| anguage for the purposes set forth hereinafter.

(b) Post copies of the attached Notice, in all
appropriate | anguages, in conspi cuous places on its property for 60 days, the
period(s) and place(s) of posting to be determned by the Regional Drector,
and exerci se due care to repl ace any Noti ce which has been altered, defaced,
covered or renoved.

(c) Mil copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during August or Septenber 1981.

(d) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on Conpany tine and property at tine(s)
and pl ace(s) to be determned by the Regional Orector. Followng the
readi ng(s), the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice and/or their rights under the Act. The
Regional Orector shall determne a reasonabl e rate of conpensation to be
pai d by Respondent to all nonhourly wage enpl oyees in order to conpensate
themfor tine lost at the readi ng(s) and during the questi on-and- answer
peri od.

(e) Provide the Regional Drector wth an enpl oyee |i st
forthwth, as required by Glifornia Admnistrative Gode, title 8, section
20910(c) .

(f) Provide the Regional Orector wth an enpl oyee list as
required by Galifornia Admnistrati ve Gde, title 8,

8 ARBN. 71
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section 20910(c) if the Anti-Racist FarmVeérkers Lhion (Lhion) files a Notice
of Intent to Take Access in accordance wth Gilifornia Administrative Qde,
title 8, section 20900(e) during the next grow ng season. The list shall be
provided wthin five days after service on Respondent of the said Notice of
Intent to Take Access.

(g) Alowrepresentatives of the Lhion, during the next
period during which it files a Notice of Intent to Take Access, to organi ze
anong Respondent' s enpl oyees during the hours specified in Gilifornia
Administrative Gode, title 8, section 20900 (e) (3), and permt the said
Lhion, in addition to the nunber of organizers already permtted under
Glifornia Admnistrative Qode, title 8, section 20900 (e) (1) (A, one
organi zer for each 15 enpl oyees.

(h)y Gant to the Lhion, uponits filing a witten Notice of
Intent to Take Access pursuant to Galifornia Admnistrative Qde, title §,
section 20900(e) (1) (B), one access period in addition to the four periods
provided for in Glifornia Admnistrative Qde, title 8, section 20900(e) (1)
(A.

(i) Provide representatives of the Lhion wth one hour of
access to Respondent’ s enpl oyees during regul arl y-schedul ed working tine,
duri ng whi ch hour the Lhion nay di sseminate infornation to and conduct
organi zational activities anong Respondent’ s enpl oyees. The ULhi on shal |
present to the Regional Drector its plans for utilizing the sai d one-hour
period. Ater conferring wth both the Lhion and Respondent concerning the

Lhion's plans, the Regional Drector shall deternmine the nost
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suitabl e tines and nanner for such contact between organi zers and

Respondent’ s enpl oyees. During the tine of such contact no enpl oyee wll be
required to engage in work-related activities, or to be involved in the
organi zational activities. Al enployees shall receive their regul ar pay for
the one hour away fromwork. The Regional Drector shall determne an

equi tabl e paynent to be nade to nonhourly wage earners for their |ost
production tine.

(j) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken
to conply therewth, and continue to report periodically thereafter, at the
Regional Orector's request, until full conpliance is achi eved.

Dated: Qctober 5, 1982

JON P. MCARTHY, Menfer

AFREDH SONG Menber
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MEMBER VALO E DO ssenting and Goncurri ng:

| respectfully dissent fromthe conclusion that this Board does not
have the authority to inpose the renedy of litigation costs and attorney's fees
agai nst a respondent. In Veéstern Gonference of Teansters (July 21, 1977) 3

ALRB Nbo. 57, this Board concluded that it was enpowered to nake such an award.

| amnot persuaded by the ngjority' s conclusion that our decision in Véstern

onference of Teansters, supra, isinerror.

In Véstern Qonference of Teansters, supra, 3 ALRBNb. 57 and in
Neunan Seed . (Qet. 27, 1981) 7 ALRB Nb. 35, the Board examned the general

rule concerning attorneys fees, entodied in Gde of Qvil Procedure (CCP.),

section 1021, that such fees are not ordinarily recoverabl e by the victorious
litigant in the absence of a statute or enforceabl e contract whi ch provides for
such an award. The Board concl uded that none of the non-statutory exceptions

to CCP section 1021 apply to awards of attorneys fees and litigation costs

agai nst a Respondent, Vestern (onference of Teansters, supra,
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or agai nst the General Gounsel, Neuman Seed, supra. However, in Véstern

(onf erence of Teansters, supra, the Board went on to concl ude that the

Agricultural Labor Relations Act (ALRA or Act) provides a statutory basis for

the award of such fees wthin the express exceptions of CCP., section 1021.
The Board noted that the National Labor Relations Board (N.RB) has construed its
act to authorize the anard of attorney's fees and litigation costs in
appropriate cases. The Board next |ooked at the NNRB s statutory schene and
rationale for utilizing such an anard and concl uded they were simlar to those
of the ARA Hnally, the Board adopted the NLRB s "fri vol ous/ debat abl "
approach to the question of an avard of fees and costs.

S nce the Board' s Decision in Véstern Gonference of Teansters, supra,

3 ALRB No. 57, the Board has deci ded five cases whi ch presented the question of
an anard of attorney's fees against a Respondent.y In only one of those cases,

Teansters Lhion Local 865, supra, 3 ALRB Nb. 60, did the Board find Respondent' s

litigation posture frivolous and award attorney's fees and costs against it.
N_RB Pr ecedent

For nany years, the NNRB refrai ned fromawarding attorney's fees and
litigation expenses agai nst an enpl oyer, in conpliance wth the National Labor
Relations Act's (NLRY) requirenent of renedial, rather than punitive renedi es.
However, that principle

< Teanst ers Lhion Local 865 (July 28, 1977) 3 ALRB Nb. 60; Tenneco Vést, Inc.
(Apr. 5, 1978) 4 ARB Nb. 16; AdamDairy (Apr. 26, 1978)4 ALRB No. 24; Anerican
Foods, |nc. 9% My 23, 1978) 4 ARB No. 29; San Dego Nursery @. (Nov. 20, 1978)
4 ARB No. 93.
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was nodi fied when the NLRB deci ded that inposi ng such expenses mght be
appropriate in certain specific situations. In Tiidee Products, Inc. (1972)
194 NL.RB 1234 [ 79 LRRM 1175], Supp. Dec. enforced in part (D C dr. 1974) 502
F.2d 349, cert. den. (1974) 94 S Q. 2629, the NLRB ordered rei niour senent of

litigation expenses after finding that the enpl oyer had engaged i n "frivol ous"
litigation. The NLRB stated at page 1236:

Ve find nerit, however, inthe Lhion's request that it be
reinbursed for certain litigation costs and expenses. Nornal |y,
as the Board has recently noted, litigation expenses are not
recoverabl e by the charging party i n Board proceed ngs even t hough
the public interest is served wen the charging party protects its
private interests before the Board. (Qtation omtted)

VW agree wth the court, however, that frivolous litigation such
asthisis clearly unvarranted and shoul d be kept fromthe
nation's already crowded court dockets, as well as our own. Wiile
we do not seek to forecl ose access to the Board and courts for
neritorious cases, we |ikew se do not want to encourage frivol ous
proceedings. The policy of the Act to insure industrial peace

t hrough col | ecti ve bargai ning can only be effectuated when speedy
access to uncrowded Board and court dockets is avail abl e.

The NLRA's renedi al provi sion, section 10(c), enpowers the N.RB "to
take such affirnative action as wll effectuate the policies of the Act."
Smlarly, section 1160.3 of the ALRA enpowers this Board "to provi de such
other relief as wll effectuate the policies of this part." The Board in
Véstern Gonference of Teansters, supra, 3 ALRB No. 57, thus concl uded that our

statute is at least as expansive inits grant of renedial power as that of the
N_RA and that when the Legislature enacted the ALRA it granted to this Board a
power to anard attorney's fees at |east to the extent that the NLRB has t hat
power .
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The Gilifornia Suprene Gourt has had occasi on to examne the
statutory grant of power of a state coomission. In nsuners Lobby Agai nst

Mbnopolies v. Public UWilities Gommission (1979) 25 Gil . 3d 891, the Gourt

concl uded that the conmssion had the authority to award attorney's fees under
the common-fund exception to CCP. section 1021 to the sane extent as a court.
In examning the Legislature's grant of power, the Gourt observed that Public
Uilities Gode (PU) section 701 confers on the PUC "expansi ve authority to 'do
all things, whether specifically designated [in the Public UWilities Act] or

addi tion thereto, which are necessary and convenient® in the supervision and

regul ation of every public utility in Glifornia" (enphasis is the Quurt's).
(Gnsuners v. PUG supra, at 905.) The Gourt noted that the PICs authority
has been liberal |y construed and concl uded at page 906:

Several results followfromthe Legislature' s open-ended grant of
authority to the coommssion. Hrst, the grant negates the
contention of Pacific and the coomssion that the Tatter |acks
power to award attorney's fees because there i s no_express
statutory authorization therefore. Smlarly, little persuasive
value is left totheir argunent that recent |egislation
specifically authorizing courts to avard fees (citations omtted)
evinces an Intent, by negati ve inplication, that the conmssion be
gggie(ejd)the power to award fees under section 701.... (Enphasis

Section 1160.3's authorization for this Board to "provi de such ot her

relief as wll effectuate the policies of this part,” simlarly nanifests the
Legislature's intent to grant the Board broad renedial authority. As discussed
above, the NRBinterprets section 10 (c) of its act as a broad grant of
authority, enabling it to award attorney's fees and litigati on expenses agai nst

r espondent s
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incertainsituations. | would conclude that section 1160.3 which is simlar
to NLRA section 10 (c) and PUC section 701, grants us the authority to award
attorney's fees and litigati on expenses agai nst respondents who present
frivol ous def enses.

| viewthe interest of the NNRB and the ALRB as identical inthis
natter. Both boards are nandated to renedy the effects of unfair |abor
practices, and both are enjoined fromengaging in purely punitive inpositions
unrel ated to renedyi ng specific conduct and its effects. Uhder either the NLRA
or the AARAthe ultinate consideration is whether the anard in a particul ar
case effectuates the policies of the statute. Uhder either statutory schene
the inplenentation of the legislation is dependent in the first instance upon
the agency's ability to utilize effectively its resources, unfettered by trial

cal endars cronded wth neritless litigation. (Véstern Gonference of Teansters,

supra, 3 ALRB No. 57.) | conclude that the NNRB s approach in this area
constitutes applicabl e precedent which we are nandated to fol | ow under section
1148 of the Act. Accordingly, | would reaffirmour decision in Véstern

nference of Teansters, supra.

The ngjority attenpts to circunvent the nandate of section 1148 that
this Board fol | ow applicabl e precedents of the NLRA by categorizing the award
of attorney's fees as procedural in nature. However, an el enent or theory of
danages is a substantive rather than procedural natter and therefore
enconpassed by the nandate of section 1148. (Lu-Bte Farns, Inc. (Aug. 18,
1982) 8 ARB Nb. 55 ALRBv. Superior Qourt of Tulare Gounty (1976) 16 Gl . 3d

392.) An anard of attorney's fees to a party as a neans of naking it whol e
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for the frustration of its assertion of statutory rights occasioned by the
del ay resulting froma respondent's frivolous litigation posture cannot be
rel egated to "procedure” wthout doing violence to the legislative intent
enbodi ed i n the | anguage of section 1160.3. The najority has not pointed to
any factors in the agricultural setting which woul d render the anard of

attorney's fees an "inapplicable" renedy. (See AARBv. Superior Gourt, supra.)

The ngjority labels the anard of attorney's fees a "sanction” and
concl udes that such a "sanction” is punitive in nature. In ny opinion such a
broad interpretation of what a punitive neasure i s woul d enconpass even our
standard renedial provisions. As noted earlier, the NRB nodified its position
that such an award was punitive in 1972. The n@jority ignores ten years of
NLRB precedent .
Respondent herein al so excepts to the ALOs finding that its
def enses were frivolous. For the reasons explained below | would find this
exception to be wthout nerit and award attorney' s fees agai nst Respondent .
The NLRB has deci ded cases wherein it has articul ated the
di stinction between defenses that are "debatabl e" rather than "frivolous.”" The
NLRB s position was clearly set forth in Heck's Inc. (1974) 215 NLRB 765 [ 88
LRRM1049] (2nd Supp. DCec.).
[Qur intent [is] torefrain fromassessing litigation expenses
agai nst a respondent, notwthstandi ng that the respondent nay be
found to have engaged in 'clearly aggravated and pervasi ve
msconduct' or in the 'flagrant repetition of conduct previously
found unlanful ,' where the defenses, rai sed by the respondent are

"debatabl € rather than 'frivolous. (Heck's Inc., supra, 215
N.RB 765 at 767.)
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(See also Wnn-Oxie Sores, Inc. (1976) 224 N.RB 1418 [92 LRRM 1625]; J. P.
Sevens & M. (1978) 239 NL.RB 738 [100 LRRM1052].) The Suprene Gourt has

expressly approved the Board s "frivol ous-debat abl €' standard. (N.RB v.
Food S ore Enpl oyees Lhion (1974) 417 US 1, 89 [86 LRRM2209].)

The NLRB has not clearly defined what it neans by a "frivol ous"
defense. Hwever, a frivol ous defense is described as one whi ch obvi ously
lacks nerit, is not debatabl e, and not one which fails sinply upon the
Admni strative Law Judge' s resol utions of conflicting testinony. (N.RB

Renedi es for Uhfair Labor Practices, Lhiversity of Pennsyl vania, Philadel phia,

Pennsyl vani a, 1976.)
Wiile setting forth its policy concerning litigation costs and

attorney's fees in Hck's, Inc., supra, 215 N.RB 765, the NNRB explicitly

reserved the power to consider applying a nore definitive criterion than the
di stinction between "frivol ous" and "debat abl €" defenses which it had thus far

been utilizing. (Heck's, Inc., supra, at 768.) In addition, the NLRB stated

that it did..."not inply that the need for additional or expanded renedi es nay
not be established by the degree of repetition of msconduct.” (Hek's, Inc.,
supra at 768, footnote 23.)

In sum the NLRB has determined that it wll award litigation costs
agai nst a respondent where the respondent's litigation posture is frivol ous
rather than debatable. In addition, such an anard nay be appropriate even
where the neritless defenses were arguably non-frivol ous in cases of flagrant,
aggravated, persistent, and pervasi ve enpl oyer misconduct where the litigation

expenses are the direct consequence of the respondent’'s unl awful behavi or.
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Recently, the Gallifornia Suprene Gourt defined what a frivol ous
appeal is for purposes of Gode of Avil Procedure section 907 whi ch permts
reviewng courts to anard "such danages as nay be just” when they determne
that an appeal was frivol ous. The Gourt stated:
[An appeal should be held to be frivolous only when it is prosecut ed
for an I nproper notive -- to harass the respondent or del ay the effect
of an adverse judgnent -- or when it indisputably has no nerit -- when
any reasonabl e attorney woul d agree that the appeal is totally and
conpletely wthout nerit. (Enphasis added.) (In re Mrriage of
Hanerty (1982) 31 Gil.Xd 637 at 650.)

Bven under this standard, | woul d find Respondent's position to be

frivol ous.

General Qounsel's conpl ai nt was based on the theory that an
enpl oyer's refusal to provide a pre-petition list, as provided in the Board' s
Regul ations, 8 Galifornia Admnistrative Gode section 20910, interferes wth
and restrains worker rights in violation of section 1153 (a) of the Act. This
was certainly not a novel theory. In Henry Mreno (My 11, 1977) 3 ALRB Nb.
40, the Board held that an enployer's refusal to supply an enpl oyee list as
requi red under section 20910 of the Regul ations constitutes a violation of the
Act. The Board noted that wthhol ding such alist not only interferes wth and
restrai ns enpl oyees' rights to organi ze and to comrmuni cate wth | abor
organi zers, it al so hanpers the Agency's ability to efficiently conduct

representation el ections. Snce Hnry Mreno, supra, the Board has

consistently held that pre-petition list violations constitute an unfair |abor
practice. (Eg., Tenneco Vést, Inc. (Apr. 5 1978) 4 ARB No. 16; Laflin and
Laflin, et al.
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(My 19, 1978) 4 ALRB No. 28; Ranch No. 1, Inc. (Jan. 22, 1979) 5 ALRB Nb.
3.)

Respondent concedes that ALRB cases have previously hel d that
refusal to provide a pre-petition list violates the Act. Hwever, Respondent
contends that those cases were decided in error. Respondent's argunent is that
since the NLRB has never held that failure to provide enpl oyee lists
constitutes an unfair |abor practice, ALRB cases to the contrary are erroneous.

This argunent is alsowthout nerit. In Point Sl

Gowers and Packers (Feb. 1, 1979) 5 ALRB No. 7, the Board rejected the sane

argunent noting that such an argunent fails to give effect to the term
"applicable" in section 1148 of the Act. (See ARBv. Superior Gourt (1976) 16
Gl . 3d 128.)

In finding Respondent’ s defense frivolous, | amnot, as Respondent

suggests, concluding that it is frivolous for alitigant to argue that a prior
Board Decision was incorrectly decided. | believe that the parties wo

practi ce before us have the right to present such argunents. However, inthe
instant case, the argunents pressed by Respondent to support its contention
vwere clearly wthout nerit and frivolous. Hrst of all, the Gidifornia Suprene
Qourt has approved of the Board' s interpretation of section 1148 as permtting
it to select and followonly those federal precedents which are relevant to the
particul ar problens of labor relations on the Gilifornia agricultural scene.

(ALRBv. Superior Qourt, supra, 16 Gal.3d 392, 413.) Furthernore, Respondent

over| ooks the court of appeals' approval of the pre-petition list regulation in
Sn Dego Nursery G. v. ALRB (1979) 100 GAl . App. 3d 128, wherein the court
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quoted approvingly this Board s 1977 Decision in Hnry Mreno, supra, 3 ALRB

No. 40. | therefore conclude that this is an appropriate case for the award
of litigation costs and attorney's fees agai nst Respondent .

Dated: October 5, 1982

JERME R WADE Mnber
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ACTI NG GHA RVAN PERRY; O ssenting and Goncurri ng:

Wile | agree wth the dissenting opi nion of Menier Vel die and
woul d anard attorney's fees to renedy frivolous litigation, | do not consider
this an appropriate case for such an anard, and therefore concur in the result
reached by the m@jority. | concur wth Menber Vel die' s well-reasoned anal ysi s
of the relevant case | aw under the National Labor Relations Act and Gilifornia
precedents. Hwever, | findinthe instant natter that the General Gounsel has
not established that Respondent's litigation was frivol ous. | consider
Respondent' s attenpt, wthout citation or authority, to question prior
decisions of this Board and to seek excessively technical conpliance wth Board
regul ations to be neritless but arguably non-frivolous. (J. P Sevens & Q.,

Inc. (1979) 244 NLRB 407 [102 LRRM1039].) In the present situation, where a

respondent’ s position does not indisputably lack nerit (see, Inre Mrriage of

Hanerty (1982) 31 Gi.3d 637, 650), but does not require resol utions of

conflicting testinony, | woul d require sone

24,
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show ng of exacerbation, such as repeated misconduct, to warrant the
extraordinary renedy of attorney's fees for resorting to the statutory
processes of appeal contained in the Agricultural Labor Relations Act.
(See, Heck's Inc. (1975) 215 NLRB 765, 768 n. 23 [88 LRRVI1049] (2nd Supp.
Decision).)

Dated: Qctober 5, 1982

HERBERT A PERRY, Acting Chai r nan
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NOM CGE TO AR ALTURAL BVRLOYESS

After investigating charges that were filed in the Delano Regional Gfice, the
Gneral ounsel of the Agricultural Labor Relations Board i ssued a conpl aint whi ch
alleged that we had violated the law After a hearing at which all parties had an
opportunity to present evidence, the Agricultural Labor Relations Board has found
that we violated the Agricultural Labor Relations Act by refusing to provide a
pre-petition enpl oyee list as required by the Board' s regul ations. The Board
ordered us to provide such a list tothe thion. V& wll do what the Board has
ordered us to do. Ve also want to tell you that the Agricultural Labor Rel ations
Act isalawthat gives you and all other farmworkers in Glifornia these rights

1. To organi ze yoursel ves;

2. Toform join or hel p unions;

3. Tovote in a secret | ot el ection to deci de whether you want a uni on
to represent you;

4 To bargain wth your enployer to obtain a contract covering your
wages and worki ng conditions through a union chosen by a majority of
the enpl oyees and certified by the Board;

5. To act together wth other workers to help or protect one another; and

6. To decide not to do any of these things.

Because this is true, we promse that:

VE WLL NOI DOanything in the future that forces you to do, or stops you
fromdoing any of the things |isted above.

Especi al | y:

VE WLL NO refuse to provide the Agricultural Labor Relations Board wth a
current |ist of enpl oyees when the Anti-Racist FarmVrkers Uhion or any union has
filed a "Notice of Intent to Qganize" our agricultural enpl oyees.

Dat ed: V. B ZANNOM (H & SINs

By:

(Represent ati ve) (Title)

If you have a question about your ri?hts as farmworkers or about this Notice, you
nay contact any office of the Agricultural Labor Relations Board. (he officeis
ggga% %Oat 627 Min Sreet, Delano, Galifornia. The tel ephone nunier is (805)

This is an official notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

0O NOF REMDE (R MUTT LATE
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A= SUMVARY

Z B Zani novich and Sons 8 ARBN. 71
(Anti - Reci st) Gase N, 81-C=184-D
AOCEIS N

The ALO concl uded that Respondent viol ated section 1153 (a) of the Act by refusing to
provide a pre-petition enpl oyee list as required by section 20910 (c) of the Board' s
Regul ations after the Anti-Racist FarmVWrker's Lhion filed a Notice of Intent to
Qgani ze (N) Respondent's enpl oyees. A though the Lhion did not send a confirning
tel egramas required by the Regul ations, the ALO concl uded that Respondent had act ual
notice of the filing of the NDsince the Lhion personal |y served it on Respondent's
of fi ce nanager.

The ALOfound that one of Respondent’s defenses was frivol ous and concl uded that an
anard of attorney's fees agai nst Respondent woul d be appropriate under Véstern
Qnference of Teansters (July 21, 1977) 3 ARB No. 57. Hwever, noting this Board' s
disinclination to anard attorney's fees, the ALOdeclined to nake such an award.

BONRD CEO S ON

The Board unani nously uphel d the ALOs finding of an 1153 (a) violationin
Respondent' s refusal to provide the pre-petition enpl oyee |ist and provided its
standard cease-and-desi st, posting, nailing, and reading renedies. In addition, it
provi ded the renedi es deened applicable in Laflin and Laflin (My 19, 1978) 4 ALRB
No. 28 for cases of enpl oyer refusal to provide pre-petition lists. However, there
were three separate opinions regarding the question of attorney's fees.

Menbers MCGarthy and Song concl uded that the ALRBis not enpowered to nake an award of
attorney's fees, finding that such an award does not fall wthin any of the equitabl e
exceptions to de of dvil Procedure, section 1021 which states that attorney's fees
are not recoverabl e unless they are specifically provided for by statute. In addition,
they concl uded that such fees are prinmarily punitive in nature and not specifically
provided for by the ARA's renedi al section 1160.3. They further found that the NNRB s
occasi onal practice of awarding attorney's fees is not binding precedent pursuant to
Lﬁbor (ode section 1148 since the NLRB practice is essential ly of a procedural
character.

Menbers WVl di e and Rerry concl uded that the ALRB does have the authority to award
attorney's fees. Relying on NLRB precedent, they concluded that this Board was correct
inholding in Wéstern nference of Teansters, supra, 3 ALRB Nb. 57, that the Board
could avard attorney's fees agai nst a Respondent for pursuing frivol ous def enses.

Menber Vel di e examined the NLRB s frivol ous- debat abl e standard for awarding attorney' s
fees and concl uded that Respondent's defense in the instant case was frivol ous. Menier
Perr%/, however, was of the opinion that Respondent’'s litigation posture in this case was
not frivolous and, on that basis, joined in refusing to anard attorney's fees.

* * %

This Gase Sunmary is furnished for infornation only and is not an official statenent of
the case, or of the ALRB
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I ssued on Septener 4, 1981 and anended on




Qtober 22 and Novenber 3, 1981.Y The conplaint alleges a viol ation of
Section 1153 (a) of the Agricultural Labor Relations Act, herein called
the Act, by V.B Zaninovich and Sons, herein cal |l ed Respondent. The
Gonplaint is based on a charge filed on August 31, 1981 by the Anti -
Raci st FarmVWrkers Lhion, herein called the Lhion. (pies of the
charge were duly served upon Respondent .

Al parties were given full opportunity to participate in the
hearing, and after the close thereof the General (ounsel and Respondent
each filed a brief in support of its respective position.

Lpon the entire record, including ny observation of the deneanor
of the wtnesses, and after consideration of the briefs filed by the

parties, | nake the followng findings of fact and concl usi ons of |aw

H ndings of Fact |.

Juri sdi ction

V.B Zaninovich & Sons is engaged in agriculture in the Sate of
Glifornia, and is an agricultural enpl oyer wthin the neani ng of
Section 1140.4 (c) of the Act. The Anti-Racist FarmVWrkers Lhionis a
| abor organi zation representing agricultural enpl oyees wthin the

neani ng of ' Section 1140.4 (f) of the Act.

1/ Gneral Gunsel's oral notion to anend the Gonpl ai nt the second
tine was granted at the end of the hearing. Tr: 56-57. (References
tothe Reporter's transcript are given "Tr:", followed by the page
nuner.) The witten Second Anended Gonpl ai nt was filed Novenber
16, 1981.
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1. The Alleged Unfair Labor Practice
The General ounsel all eges that Respondent viol ated Section 1153

(a) of the Act by refusing to provide the Lhion wth alist of its
enpl oyees (usual |y referred to as a "pre-petition list") after the Lhion
filed a Notice of Intent to Qgani ze the enpl oyees at Respondent’ s
premses. Respondent asserts that it was never properly served with the
Notice of Intent to Qganize. Respondent al so asserts that in any event
its refusal to provide the enployee list is not an unfair |abor practice
under the Act.

The General unsel called two wtnesses at the heari ng. Respondent
did not call any wtnesses. Respondent did not introduce any exhibits.
The facts as presented by the General Qounsel's w tnesses were not
di sput ed.

M. Mrcial Gonzales testified that he is an enpl oyee at the
Respondent' s premises. Hs job is picking grapes
and pruning grape vines. O August 30, 1980 he and ot her

workers at Respondent’s premises organi zed the Lhi on.gl

There were approxinately fifty workers at the neetings of the Lhion
which were held in sumer and fall of 1980. M. Gnzal es was el ected
secretary-treasurer of the Uhion.

I n Decenfer, 1980 the Lhi on nenfers decided to start an
organi zational drive at Respondent’'s premses. After discussion, this
drive began in August, 1981. (n August 4, 1981 M. (onzales filed a
Decl aration By Representative

2/ By-laws of the Anti-Racist FarmVWrkers Lhion were admtted into
evidence. General Qunsel's Exhibit No. 2. (References to General
Qounsel 's exhibits are hereafter designated "G2X'.)
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G Purported Labor Qganization wth the Agricultural Labor Rel ations
Board (hereafter "ALRB' or "Board"). (G2X3).

h August 4, 1981, M. onzales also filed a Notice G Intent
To Take Access wth the AARB s Delano office. (GX4). This Notice
stated the Lhion's intent to take access to the Respondent’s
premses pursuant to the Act.

Ater the Notice @ Intent To Take Access was filed wth the ALRB
M. Gonzal es personally served a copy on M. Rchard Wdhalm the Gfice
Manager of Respondent’s business. This was served on M. Wdhalmin his
office at Respondent's premises. It is stipulated by the parties in
this case that M. Wdhalmis the dfice Minager of Respondent, and is
not an officer, owner, or director of Respondent, (Tr: 56).

n August 24, 1981 M. Gonzales filed a Notice @ Intent To
Qganize wth the ARB s Delano office. (BX5). M. Gonzal es submtted
82 union authorization cards along wth the Notice of Intent to
Qganize. (BX5). The cards were collected in July and August, 1981
anong enpl oyees at Respondent’'s premses. h the sane date, August 24,
1981, M. Gonzal es personal |y served a copy of the Notice G Intent To
Qganize on M. Wdhalm at the latter's office at Respondent's
premmses. M. Gonzales did not send a telegramor letter to any of
Respondent’' s owners or officers, informng themof his service of the
Noti ce upon M. Wdhal m

n August 25, 1981 the Del ano Regional Orector of the ALRB sent a
letter to Respondent informng Respondent that
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a Notice G Intent To Qgani ze had been filed, and stating that Respondent
was obligated to submt to the Regional Gfice alist of all current
agricultural enployees. (Q2X5). It is stipulated by the parties that
this letter was sent to Respondent.

Ms. Bea Espinoza testified that she is afield examner for the ALRB,
working in the Delano office. She testified that she received the Notice
G Intent To Qganize, along wth 82 authorization cards, filed by M.
Gnzales wth the ARB After she received the Notice and the cards, she
called M. M ncent Zani novich, a sharehol der of Respondent, and i nforned
himthat a Notice G Intent To Qganize had been filed. She told himthat
Respondent had to submit a pre-petition list of enpl oyees wth the ALRB
wthin five days. M. Zaninovich stated that he was aware of this
requi renent and of the procedures i nvol ved.

M. Espinoza then personal ly delivered a copy of the Notice of
Intent to Qganize wth M. Wdhalm Respondent's Gifice Minager, at his
office. Several days later she also sent a letter to M. George Preonas,
an attorney for Respondent, The letter contai ned a copy of the Notice G
Intent To OQganize, She sent a copy to M. Preonas because she had cal | ed
himto tell himabout the Notice, and he had stated that he had not
recei ved a copy of the Notice.

h August 29, 1981, five days after the Notice G Intent To Qgani ze
was filed, M. Espinoza had not received the pre-petition |ist of
enpl oyees fromRespondent. She cal |l ed
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M. John Zani novi ch, a sharehol der of Respondent, and told himthe |ist was
due that day. Hereplied that his son, M ncent Zani novich, hand ed those
natters and that she should call him

M. Espinoza then called Respondent's offices and left a
nessage for Mncent Zaninovich that the pre-petition list was due.

She also called M. Preonas and told himthat the |ist was due.:—'y

It is undisputed that at no tine has Respondent sent a |ist
of its enpl oyees to the ALRB or to the hion.

In addition to the above testinony concerning the filing of the
Notice G Intent To Qganize, M. nzal es testified about the Lhion's
subsequent efforts to organi ze Respondent' s enpl oyees. He stated that the
Lhion did take access at Respondent's fiel ds throughout the period August 9
Septentoer 9, 1981, but that the enpl oyees were reluctant to talk wth the
Lhion organizers inthe fields. He stated that it woul d have been
inportant to the Lhion's organi zational drive to be able to talk to the
enpl oyees in their hones, but that this was not possibl e due to
Respondent’ s failure to provide a |ist of the enpl oyees and their
addresses. M. (nzal es stated that the Lhion's drive therefore | ost
nonentum and that the Lhion stopped trying to organi ze Respondent’ s

enpl oyees in that harvest season.

3/ M. Espinoza testified that M. Preonas stated to her during the call
that Respondent woul d refuse to submt a list, and that the Act did not
"require the conpany to submt alist to a union that was racist or
conmuni st. " (Tr: 50). This testinony was not contradi cted by Respondent.
However, | have not found it necessary to rely on this testinony in
reaching ny decisionin this case.

-6-



DO scussi on of |ssues and @ncl usi ons of Law

The Board' s regul ations explicitly require that a list of

enpl oyees be sent to the ARB s regional office wthin five days of the

filing of a Notice @ Intent To Qgani ze:

"Wthin five days fromthe date of filing of the notice of
intention to organi ze, the enpl oyer shall submt to the
regional office an enployee list as defined in segtion 20310
(a) (2." (8 Gd. Admn. de Section 20910 (c)).-

It is undisputed that Respondent has refused to conply wth this

requi renent .

Respondent nakes two argunents to justify its refusal .

FHrst, Respondent argues that refusal to conply wth this requi renent does

not constitute an unfair |abor practice under Section 1153 (a) of the Act.

Second, Respondent argues that is was under no obligation to provide a list

because the Notice G Intent To Qgani ze was not properly served on

Respondent since the Lhion did not send a tel egramto Respondent' s

4/ Section 20310 (a) (2) of the Regul ations provides in part: "A conpl ete

and accurate list of the conplete and full nanes, current
street addresses, and job classifications of all agricultural
enpl oyees, i ncl udi nga:enp! oyees hired through a | abor _
contractor, inthe gai ni n? unit sought by the petitioner in
the payrol | period inmediately preceding the filing of the
petition. e enpl oyee list shall also include the nanes,
current street addresses, and job classifications of persons
working for the enpl oyer as part of a famly or other group for
vhi ch the nane of only one group nenber appears on the
payrol|." (8 Gd. Admn. de Section 20310 (a) (2)).

5/ Respondent al so argues that the Notice G Intent To Take Access was
not properly served because the Lhion did not send a tel egramto
Respondent' s owners; therefore, Respondent argues, the subsequent Notice G
Intent To Qganize was deficient. Athough | do not believe this latter

concl usi on
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Respondent’ s first argunent, that refusal to provide a list cannot be
an unfair |abor practice, is directly contrary to the Board' s holding in
Henry Moreno, 3 ALRB No. 40.  Section 1153(a) of the Act is designed to
protect workers' rights to organi ze under Section 1152 of the Act. In
Henry Moreno the Board discussed at |ength, and rejected, the identical
contention that Respondent nakes here:

"Labor de Section 1152 provi des that enpl oyees have the
right to 'self-organization, to form join, or assist |abor
organi zation, to bargain col |l ectively through representatives
of their own choosing, and to engage in other concerted
activities for the purpose of collective bargai ning or other
mitual aid or protection, and shall al so have the right to
refrain fromany or all of such activities ...." [Inplicit in
these rights is the opportunity of workers to conmunicate wth
and recel ve conmuni cation fromlabor organi zers about the
nerits of self organization. Inthe agricultural field, both
practical considerations and our statute dictate that these
rights becone nost neaningful, and our duty to protect them
nost pressing, during the short periods of tine around seasonal
peaks. S nce the ALRA becane effective August 28, 1975, the
Board' s efforts to protect enpl oyee access to all legitinate
channel s of communi cati on under these circunstances have been
directed at facilitating enpl oyee ability to recei ve
infornation both at the work site and in their hones.... Qur
decision to enact Section 20910 refl ected our eval uation of
experience wth those efforts.” (3 ALARB No. 40, pp. 3-4).

Wi | e we have enphasi zed the purpose of Section 20910 et
seg. in protecting and encouragi ng enpl oyees in the exercise
of Section 1152 rights, we also note the critical role of
these sections, and particul arly of Section 20910, as an aid
to the Board' s regul ation of the el ection process itself." (3
ALRB No. 40, pp. >-6).

woul d fol lowfroma defect in service of the Noti ce To Take Access, in
any event the sane nethod of service was used for both Notices and,
for the reasons givenintext, | find that the technical defect in the
nanner of service did not renove Respondent’s obligation to provide
the enpl oyee |ist.
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"W hold that it is aviolation of Labor de Section
1153 (a) for an enpl oyer to refuse to supply alist of his
enpl oyees as required by Section 20910 of our regul ati ons.
SQuch arefusal initself interferes wth and restrai ns
enpl oyees in their exercise of Section 1152 rights.... Refusal
to provide the list required in Section 20910 substantial ly
i npedes the ability of enpl oyees to exercise their Section 1152
rights, and it further inpedes the reasonabl e attenpt of the
Board to carry out its statutory duties to protect those rights
inananner which is realistically responsive to the setting in
whi ch these rights are exercised. V& cannot concei ve of any
rel evant defenses to a flat refusal to conply wth the
requirenent...." (3 ALRB No. 40, pp. 9-10).

Respondent inits Post-Hearing Brief (pp. 13-15) acknow edges the
hol ding of Henry Moreno, but states that "the Mreno deci sion was deci ded

inerror.... [The] ALRB's decision in Hnry Mreno sinply cannot w t hstand

judicial scrutiny." | feel, onthe contrary, that the decision in Hnry
NMbreno anply points out the reasons why refusal to provide the enpl oyee
list hurts the efforts of workers to organize. The facts in this case
reinforce that conclusion, as M. Gnzal es testified that the Lhion's drive
was severely hanpered by the refusal to provide the enpl oyee lists. The
decision in Henry Mreno has been fol | oned subsequent|y wthout exception,
see, e.0., San Oego Nurseries @., Inc., 4 ARB No. 93; Laflin and Laflin,
4 ARBN. 28 and | followit inthis case. Accordingly, | find and

conclude that a refusal to provide the Section 20910 enpl oyee |ist, absent
ajustification for that refusal, is an unfair labor practice in violation
of Section 1153 (a) of the Act.

The only justification Respondent offers for its refusal to

provide the enployee list is that the Notice G Intent
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To Ogani ze was not served in conpliance wth all the specific

requi renents of the applicable Board regulation. Section

20910 (a) of the regulations (8 Gal. Admn. Gode Section 20910(a))

specifies that service of the Notice 0 Intent To Qgani ze

shal | be nade in the sane nanner as service of a Petition

for Gertification. Section 20300(f) of the regul ations provi des

the manner for such servi ce:
"Servi ce on the enpl oyer nay be acconpl i shed by service upon any
ower, officer or director of the enployer, or by |eaving a copy
at an office of the enployer wth a person apparently in charge
of the office or other responsible person, or by personal
servi ce upon a supervi sor of enpl oyees covered by the petition
for certification. |f service s nade by delivering a copy of
the petition to anyone other than an owner, officer or director
of the enpl oyer, the petitioner shall immediately send a
telegramto the owner, officer, or director of the enpl oyer
declaring that a certification petitionis being filed and
statlgg the nane and | ocation of the person actual |y served." (8
Gl. Admn. de Section 20300 (f)).

Inthis case it is undisputed that M. Gonzal es personal |y served the

Noti ce on Respondent' s of fi ce nanager, but he did not send a tel egramto an

owner, officer or director of Respondent informng themof the service of

the Notice. Thus the requirenents of Section 20300 (f) were not fully net.

However, it is al so undisputed that Respondent 'had actual notice and

know edge of the filing of the Notice. The testinony of M. Espi noza shows

that two owners of Respondent were told by her of the filing of the Notice.

Aletter was sent by the ARB to Respondent informng it of the filing of

the Notice. Further, M. M ncent Zani novi ch acknow edged
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to M. Espinoza that he knew the procedures invol ved i n such proceedi ngs
and that he understood that a list of enployees was required to be sent.
It is clear fromthe testinony in this case that Respondent had the
full est possible actual know edge of the filing of the Notice G Intent
To O gani ze.g

In addition to Respondent’' s actual know edge, there is no show ng
that Respondent suffered any possible prejudice fromthe Lhion's failure
to send a telegram Respondent offered no testinony indicating any
concei vabl e nanner in which it mght have been prejudiced. Rather, all
the facts in this case indicate that Respondent clearly had actual
know edge of the filing of the Notice, was repeatedly inforned of its
obligation to send the enpl oyee list, and refused to conply w t hout
offering any explanation until, at the hearing and in its post-hearing
brief, it offered the technical justification of the failure to send a
tel egram

Thus, the questioninthis caseis: where there is personal
service of a Notice @ Intent To Qgani ze on Respondent' s of fi ce nanager,
and actual know edge by Respondent of the filing of the Notice, and
actual know edge by Respondent of the obligation to provide an enpl oyee
list followng the filing of a Notice, and no prej udi ce to Respondent
fromany defects in service of the Notice, failure to send a tel egram

noti fyi ng Respondent of service of the Notice a justification for

6/ The sane is true of the Notice 0 Intent To Take Access. Personal
servi ce was nade on Respondent's dfice Minager, and the Lhion did take
access in Respondent’s fields throughout a one-nonth peri od.

Respondent’ s actual notice of the filing of a Notice To Take Access
renoves any effect fromthe Lhion's technical defect in not sending a

tel eg_ra1m See Fudden Enterprises, Inc., 7 ARB No. 22, and discussion in
text infra

-11-



Respondent’' s refusal to provide the enployee list specified in Section
20910(c) of the Board' s Regulations? | find and conclude that failure to
send the tel egramin these circunstances was purely a technical defect in
service of the Notice, and does not provide a justification for refusal
to provide the enpl oyee |ist.

The Board in Henry Mreno, supra, discussed at |ength the inportance

of the enployee list to the rights of workers to organi ze under the Act.
Here, Respondent relies solely on a technical defect in service of the
Notice, inspite of its repeated actual know edge of the Notice, for its
refusal to provide the list. This is counter to the basic purpose of the
Act to protect substantive rights of agricultural enpl oyees.

In nany contexts the Board has held that purely technical procedural
natters should not be allowed to interfere wth the substantive rights the
Act seeks to protect. The Board had hel d that where the enpl oyer is not
prej udi ced, the Act and regul ations shoul d be construed broadly to reach
substantive matters. Thus, for exanpl e, defects in pleading by the
General Gounsel in an unfair |abor practice case are not a bar to
litigating a natter where the enpl oyer is not prejudi ced, The Board has
hel d that even where an unfair |abor practice charge has not been pl eaded
at all, the ARBmay rue ontheviolationif it was fully litigated.
Anderson Farns, ., 3 ALRB Nb. 64; Rrohoroff Poultry Farns, 3 ALRB Nb.
87, Hghland Ranch, 5 ARB No. 54. Smlarly, the Board has hel d that

untinel y service upon an enpl oyer of a petition, absent
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prejudi ce, does not require dismssal of the petition. Souza & Boster,

Inc., 2 ARB No. 57. See also, Agro Qop, 3 ARBNb. 64

In view of these hol dings by the Board that procedural natters wi |
not take precedence over substantive rights where there is no prejudice

toaparty, it isnot surprising that the Board i n Fudden Enterpri ses,

Inc., 7 ARBNo. 22, affirned the decision of the Investigative Haring
Gficer that failure to send an enpl oyer a tel egramnotifying the

enpl oyer of service of a Notice To Take Access, where the enpl oyer had

actual know edge and where there was no prejudice to the enpl oyer, was

not a valid objection to certification of an el ection.

onsidering the hol ding of the Board in Frudden Enterpri ses, supra,

and consi dering the general policy of the Board concerning substantive
rights vis-a-vis technical procedural matters, | have no troubl e
concl udi ng here that Respondent’s technical defense to its obligation to
provi de enpl oyee lists is conpletely wthout nerit. G ven Respondent's
actual know edge of the filing and service of the Notice, and its actual
know edge of the requirenent to provide an enpl oyee list, | concl ude that
Respondent' s technical reliance on the Lhion's failure to send a tel egram
was a dilatory tactic to frustrate the Lhion's organi zational drive, a
tactic which net wth a | arge neasure of success.

Accordingly, I find and conclude that the Lhion filed and served
upon Respondent a valid Notice G Intent To Qgani ze, and t hat
Respondent, wthout justification, refused to
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provi de the enpl oyee list required by Section 20910 (c) of the Board' s
regul ations, inviolation of Section 1153 (a) of the Act.

The Renedy
The Board in Laflin and Laflin, 4 ALRB No. 28, has set out the renedy

appl i cabl e to a case where the enpl oyer refuses to provi de enpl oyee |ists.
The General (ounsel argues that in addition to the Laflin renedy, | inpose
the sanction of litigation costs and attorney's fees agai nst Respondent .

In Wstern nference of Teansters, 3 ALRB Nb. 57, the Board

held that where a Respondent's litigation position is "frivol ous"
such a renedy nmay be i nposed:

"The NNRB, wth judicial approval, has construed its power ...
to authorize the avard of attorneys' fees and litigation costs
In appropriate cases. Wen the Legislature enacted the ALRA
... It granted to this Board a power to anard attorneys' fees
at least to the extent that the N.RB has that power.

The question of this Board s power aside, the rational e
for the utilization of such an award nust be considered. V&
viewthe interests of the NRBand this Board inthis
connection as identical. Both the NNRBand this Board are
nandated to renedy the effects of unfair |abor practices, but
both are enjoined fromengaging in purely punitive inpositions
unrel ated to renedyi ng specific conduct and its effects, Uhder
either the NRAor the ARAthe ultinate consideration is
whether the award in a particul ar case effectuates the policies
of the statute. UWhder either statutory schene the
i npl enentation’ of the legislation is dependent in the first
I nstance upon the agency's ability to utilize effectively its
resources, unfettered by trial calendars cronded wth neritless
litigation. In specific cases there arises the need for the
agency to fashion renedi al orders whi ch conformto the
realities of the harmcreated by the totality of the
respondent’ s conduct, including the effect of its litigation
posture and conduct on the other parties. For 'effective
redress for a statutory wong shoul d both conpensat e the
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party wonged and wthhol d fromthe wongdoer the "fruits of
he violation". Mntgonery Vérd & @. v. NLRB 330 . 2d 889,
94, 58 LRRVI2115 (6th dr. 1965). Against these factors nust
be bal anced the right of a respondent to offer all legitinate
def enses and ar gunents.

Qur evaluation of these factors indicates the
desirability of our adoption of the NNRB s approach to this
question. The NLRB hol ds the appropriateness of this renedy to
be dependent upon a characterization of the respondent’s
litigation posture as either 'frivolous' or 'debatable’ . Were
the forner 1s found, the anard nay be nade; in the latter
situation, it is not warranted. Neither 'frivolous nor
"debatabl € are self-explanatory. Their recitation does not
account for the inportant distinctions which nay derive from
the uniquely public nature of the unfair |abor practice
process: the general counsel is not a Br!vate litigant, but a
publ i c of ficer vindicating inportant public policy pursuant to
statutory directive. However, the terns do provide a franework
for analysis, and as we are progressively enlightened in our
case- by-case approach to this question, they wll acquire a
nore definite content. V& therefore propose to adopt these
categories inthis and future cases presenting the question of
such avards.” (3 ALRB No. 57, pp. 6-8).

w!—F

In this case Respondent argues that it has two defenses to its
refusal to provide the enployee lists: (1) refusal to provide a list
is not an unfair |abor practice under Section 1153(a) of the Act; and
(2) the failure to send a tel egramel i mnat ed Respondent' s obl i gati on
to provide the Iist.z/

| find and concl ude that Respondent's first defense, which goes
squarely agai nst the Board s established and fully reasoned hol ding in

Henry Mbreno, supra, 3 ALRB No. 40, is frivol ous.

| find and concl ude that Respondent’'s second defense is purely

technical, wthout nerit, and was used sinply as a

7/ The facts in this case were not disputed, and Respondent presented no
wtnesses or exhibits at the hearing.
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dilatory tactic to avoid Respondent’' s obligations under the Act and to
frustrate the Lhion drive on Respondent’'s premses. | further find and
conclude that this dilatory refusal to provide the enpl oyee list did have
the desired effect of frustrating and thwarting the Lhion's efforts to
organi ze Respondent’ s enpl oyees.

In viewof these findings and concl usions, this case may wel |l be an
appropriate one for the inposition of the renedy of litigation costs and
attorney's fees agai nst Respondent. However, the Board, despite its

statenents in Vstern onference of Teansters, supra, has evinced a

disinclination to actual ly apply such a renedy. See, e.g., San O ego
Nursery ., Inc., 4 ARB No. 93, Neunan Seed Gonpany, 7 AARB No. 35

(concurring opinion). Accordingly, | decline to inpose such a renedy here.

| restrict the renedy to that inposed in Laflin and Laflin, supra.

Lpon the basis of the entire record, the findings of fact and
conclusions of law and pursuant to Section 1160.3 of the Act, | hereby

i ssue the foll ow ng recormended Q der.

R

Respondent, its officers, agents, successors, and assigns, shall:
1. Cease and desist from
(a) Refusing to provide the ARB wth an
enployee list as required by 8 Gl. Admn. de Section
20910(c).
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(b) I'n any other nanner interfering wth,
restraining, or coercing any enpl oyee in the exercise of rights
guaranteed by Section 1152 of the Agricultural Labor Rel ations Act.

2. Take the followng affirnative action which is deened

necessary to effectuate the policies of the Act:

(a) Execute the Notice to Ewpl oyees attached
hereto. Won its translation by a Board Agent into appropriate
| anguages, Respondent shal | reproduce sufficient copies in each | anguage
for the purposes hereinafter set forth.

(b) Post copies of the attached Notice for a period of
90 consecutive days, to be determined by the Regional Drector, at places
to be determned by the Regional Orector. Respondent shal | exercise due
care to repl ace any Notice which has been altered, defaced, or renoved

(c) Mil a copy of the Notice, in all appropriate
| anguages, to each of the enpl oyees in the bargaining unit, at his or her
| ast known address, not |ater than 31 days after the receipt of this
Q der.

(d) Provide for arepresentative of the Respondent or a
Board Agent to read the attached Notice in appropriate | anguages to the
assentol ed enpl oyees of the Respondent on conpany tine. The readi ng or
readi ngs shall be at such tines and pl aces as are specified by the
Regional Orector. Followng the reading, the Board agent shall be given
the opportunity, outside the presence of supervisors and nanagenent, to

answer any questions enpl oyees nay have

-17-



concerning the Notice or their rights under the Act. The Regional Drector
shal | determne a reasonabl e rate of conpensation to be pai d by Respondent
to all non-hourly wage enpl oyees to conpensate themfor tine lost at this
readi ng and the questi on-and-answer peri od.

(e) Provide the ARBwWth an enpl oyee list forthwth, as
required by 8 Gal. Admn. ode Section 20910 (c).

(f) Provide the AARBwth an enpl oyee |i st
as described by 8 Gd. Admn. ode Section 20910(c) if, during the next
grow ng season of the Respondent the Anti-Racist FarmVWrkers Lhion files a
Notice of Intent to take Access as described by 8 Gal. Admin. Gode Section
20900(e)(1)(B. The list shall be provided wthin 5 days after service on
Respondent of the Notice of Intent to take Access.

(g) Alowrepresentatives of the Anti-Raci st
FarmWrkers Lhion, during the next period in which the Lhion files a
Notice G Intent To Take Access, to organi ze anong Respondent’ s enpl oyees
during the hours specified in 8 Gd. Admn. ode Section 20900 (e) (3),
and permt the Lhion, in addition to the nuniber of organi zers al ready
permtted under Section 20900(e) (4) (A, one organizer for each fifteen
enpl oyees.

(h) Gant to the Anti-Racist FarmVWrkers Lhion, upon
its filingawitten Notice G Intent To Take Access pursuant to 8 Gal.
Admin. Gode Section 20900 (e) (1) (B, one access period during the 1982
cal endar year in addition to the four periods provided for in Section
20900 (e) (1) (A.
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(i) Provide for the Anti-Racist FarmVdrkers
Lhi on access to Respondent' s enpl oyees during regul arly schedul ed work hours
for one hour, during which tine the Lhion nay dissemnate infornation to and
conduct organi zational activities anong Respondent' s enpl oyees. The Lhion
shal | present to the Regional Orector its plans for utilizing this tine.
After conferring wth both the Lhion and Respondent concerning the Lhion's
plans, the Regional Drector shall determne the nost suitable tines and
nanner for such contact between organi zers and Respondent' s enpl oyees.
During the tines of such contact no enpl oyee wll be required to engage in
work-rel ated activities, or forced to be invol ved in the organi zati onal
activities. Al enpl oyees shall receive their regular pay for the one hour
anay fromwork. The Regional Drector shall determne an equitabl e paynent
to be nade to non-hourly wage earners for their |ost production tine.

(j) Notify the Regional Drector inwiting, wthin 31
days fromthe date of the receipt of this Qder, what steps have been
taken to conply wthit. Upon request of the Regional Drector, the
Respondent shal | notify himiher periodically thereafter in witing what
further steps have been taken to conply wth this Oder.

Dated: Decenber , 1981

! | -~
. .. LY L ospe 4 ™

Beverly Axel rod
Administrative Law dficer
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Appendi x A
NOINn CE TO BVPLOYEES

Ater atria at which each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we
interfered wth the right of our workers to freely decide if they want
a union. The Board has told us to send out and post this Notice.

Vé will do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives
al farmworkers these rights:
(1) to organize thensel ves;
(2) toform join, or hel p unions;
(3) to bargain as a group and choose whomthey want
to speak for them
(4 to act together wth other workers to try to get
a contract or to help or protect one anot her;
(5 to decide not to do any of these things. Because
this is true we promse that:
VE WLL NOI do anything in the future that
forces you to do, or stops you fromdoing, any of the things listed
above.
Especi al | y:
VEE WLL NOT refuse to provide the Agricultural Labor
Relations Board wth a current |ist of enpl oyees when

Al



the Anti-Racist FarmVWrkers Lhion (ARR) or any union has filed its

"Intention to OQgani ze" the enpl oyees at this ranch.

V.B ZANNOM (H & SONS
(Enpl oyer)

DATED

By:
(Representative) (Title)

NOMTCE Thisis an official Notice of the Agricultural Labor
Rel ations Board, an agency of the Sate of Gilifornia

DO NOT RFAEVDE QR MUTT LATE
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