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OEA S ON AND (RDER
Oh May 14, 1981, Administrative Law Gficer (ALQ Jennie Rhine

i ssued the attached Decision and recommended Qder in this proceedi ng.
Thereafter, General (ounsel and Respondent each tinely filed exceptions and a

supporting brief, and Respondent filed a reply bri ef.y

YRespondent' s notion to strike the General Counsel's exceptions to the
decision of the ALOfor non-conpliance wth ALRB Regul ation section 20480( b)
is denied as there was substantial conpliance and no naterial prejudice to
Respondent has been denonstrated. In the instant case, exceptions to the ALO
Decision were to be filed wth the Executive Secretary by June 15, 1981.
General ounsel nailed its exceptions by regul ar mail on June 15, 1981, as
i ndi cated by the proof of service. Athough the General (ounsel did not send
its exceptions by registered mail as set forth in Regul ati on section 20480(b),
General ounsel did substantially conply wth that Regul ati on and Respondent
is not prejudiced thereby. See Mrika Kuramura (Qct. 27, 1977) 3 ALRB No. 79,
(ALAD p. 2, 10); Tenneco Vést (Dec. 16, 1977) 3 ALRB No. 92; George Arakel i an
Farns (Feb. 14, 1979) 5 ALRB Nb. 10.

Menber MCarthy woul d grant the notion to strike the General Gounsel ' s
exceptions, finding that substantial conpliance and | ack of prejudice to the
opposi ng party does not permt the Board to disregard procedural defects which
l1e outside the scope of Regul ations section 20210.



Pursuant to the provisions of Labor (ode section 1146, the
Agricultural Labor Relations Board has del egated its authority in this natter
to a three-nenber panel.

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and concl usions of the ALO as nodified herein.

V¢ agree wth the ALOs conclusion that the General (ounsel failed to
establish a prina faci e case that Respondent viol ated Labor Gode section 1153
(a) and (c) by its refusal to rehire Jose Luis Rodriguez. Jackson and Perkins

Rose Gonpany (Mar. 19, 1979) 5 ALRB Nb. 20; \erde Produce Gonpany (Sept. 10,

1981) 7 ALRB No. 27. However, in reaching that conclusion, we reject the
ALOs use of the underlying charge filed by Rodriguez as a basis for
deternining the date of Rodriguez' initial application for reenpl oynent. V¢
agree wth the General Qounsel that such a use of the charge in the instant
case is inproper and is hardly probative of the issue of when Rodri guez
applied for work or howoften he applied for work. Even if it is assuned that
Rodriguez applied for rehire when work was available, we find that the General
Gounsel failed to establish a causal connection between Rodriguez' protect ed
activity and Respondent's refusal to rehire him
RER

By authority of Labor Code section 1160.3, the Agricultural Labor

Rel ati ons Board hereby orders that Respondent Nash-De Canp Gonpany, its

of ficers, agents, successors, and
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assi gns shal | :
1. Cease and desist from

(a) DO scharging, or otherw se discrimnating agai nst, any
agricultural enployee inregard to hire or tenure of enpl oynent or any ot her
termor condition of enpl oynent because he or she has engaged i n any concerted
activity protected by section 1152 of the Act.

(b) Inany like or related manner interfering wth,
restraining, or coercing any agricultural enpl oyee(s) in the exercise of the
rights guaranteed themby Labor Code section 1152.

2. Take the follow ng affirnative actions which are deened
necessary to effectuate the policies of the Act.

(a) Imedi ately offer Javier Alvarado full reinstatenent to
his forner job or equival ent enpl oynent, wthout prejudice to his seniority
and ot her enpl oynent rights and privil eges.

(B) Make whol e Javier Alvarado for any | oss of pay and ot her
economc | osses he has suffered as a result of his discharge, reinbursenent to
be nmade according to the formula stated inJ & L Farns (Aug. 12, 1980) 6 ALRB
Nb. 43, plus interest thereon at a rate of seven percent per annum

(c) Preserve and, upon request, nmake available to this Board
and its agents, for examnation, photocopying, and otherw se copying, all
payrol | records, social security paynent records, tine cards, personne
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the anount

of backpay due under the terns of this Qder.
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(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(e) Mail copies of the attached Notice, in al
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the period
fromQtober 1, 1980 until the date on which the said Notice is nail ed.

(f) Post copies of the attached Notice, in al
appropri ate | anguages, for 60 days in conspi cuous places on its property, the
period and pl ace(s) of posting to be determned by the Regional Orector, and
exerci se due care to replace any copy or copies of the Notice which may be
altered, defaced, covered, or renoved.

(g0 Arange for arepresentative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at ting(s) and place(s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice or enpl oyees' rights under the Act. The
Regional Drector shall determne a reasonable rate of conpensation to be paid
by Respondent to all nonhourly wage enpl oyees in order to conpensate themfor

tine lost at this reading and during the question-and-answer period.
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(h)y Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken
to conply therewth, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

Dated: January 25, 1982

HERBERT A PERRY, Acting Chai r nran

JGN P. MCARTHY, Menber

JEROME R WALD E, Menber

8 ALRB No. 5 5.



CASE SUMVARY

NASH CE CAWP 8 ALRB No. 5
80-C&56-D et al.

AODEOS N

The ALO found that the General Gounsel did not nake out its prina facie case
that Respondent's refusal to rehire Jose Luis Rodriguez was based on his
participation in protected concerted activity. Secondly, the ALO found that
Emlio Garrillo' s crew had not been discrimnatorily |lad off because of their
participation in protected union activities. That concl usion was based on
Respondent ' s successful rebuttal of General (ounsel's prina facie case wth a
legitinate business justification. Fnally, the ALOfound that Respondent had
viol ated sections 1153(a) and (c) of the Act by discrimnatorily di scharging
Javi er Al varado because of his participation in protected concerted
activities.

BOARD DEQ S QN

The Board upheld the ALOs findings of fact and concl usions of |aw but
expressly rejected the ALOs use of the underlyi ng chargie filed by Rodriguez
as a basis for determning the date of Rodriguez' initial application for re-
enpl oynent. The use of that charge in the Rodriguez case was inproper and of
little probative val ue. The Board al so deni ed Respondent’s notion to strike
the General (ounsel's exceptions to the decision of the ALOfor non-conpliance
wth ALRB Fe%ul ation section 20480(b) where the General Gounsel substantially
conplied wth said regul ati on and Respondent was not prejudi ced t hereby.

* * *

This Case Summary is furnished for infornation only and is not an official
statenent of the case, or of the ALRB.

* * *



NOT CE TO AR GQULTURAL BEMPLOYEES

After investigating charges that were filed in the Del ano Regi onal
dfice, the General ounsel of the Agricultural Labor Relations Board 1 ssued
a conplaint which alleged that we had violated the law After a hearing at
whi ch each side had an opportunity to present evidence, the Board found that
we did violate the | aw by di schargi ng one of our enpl oyees on or about
Cctober 28, 1980, because of his concerted activity. The Board has told us
to post and publish this Notice. Ve wll do what the Board has ordered us to
do. Ve also want to tell you that the Agricultural Labor Relations Act is a
law that gives you and all farmworkers these rights:

1. To organi ze your sel ves;

2. Toform join, or hel p unions;

3. To vote in a secret ballot election to deci de whether you
want a union to represent you;

4. To bargain wth your enpl oyer to obtain a contract covering
your wages and working conditions through a uni on _chosen by
anmgority of the enpl oyees and certified by the Board,

5. To act together wth other workers to hel p or protect
one anot her; and _

6. To decide not to do any of these things.

VE WLL NOT interfere wth, or restrain or coerce you in
the exercise of your right to act together with other workers to
hel p and protect one anot her.

_ SPEA H CALLY, the Board found that it was unlawful for us to
di scharge JAVI ER ALVARADQ VEE WLL NOT hereafter di scharge any enpl oyee
for engaging in union activity or any other concerted activity to help

enpl oyees.
_ VEE WLL reinstate JAV ER ALVARADO to his forner or substantial |l
equi val ent enpl oynent, wthout |oss of seniority or other privileges, an

we W Il reinburse himfor any pay or other noney he has | ost because of
his discharge, plus interest conputed at seven percent per annum

Dat ed: NASH DE CAWP

By:
(Representati ve) (Title)

If you have a question about your rights as farnmorkers or about this
Noti ce you may contact any office of the Agricultural Labor Rel ations
Board. (ne office is located at 627 Min Sreet, Delano, Galifornia,

93215; the tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Galifornia.

DO NOI REMOVE R MUTT LATE

8 ALRB No. 5



STATE GF CALI FCRN A
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of Gase Nos. 80-CE56-D

ADM N STRATI VE LAWCGHH GER

)
) 80- CE- 162-D
NASH- DE CAVP COMPANY ) 80- CE- 186- D
) 80- CE- 187-D
Respondent , g 28 % %88 B
and ) 80- C&- 191- D
) 80- C&-203-D
UN TED FARM WIRKERS CF AMER CA g 80- CE- 227-D
AFL-AQ and JCBE LU S )
ROCR GEZ ] DEQ SION OF
)
)

Charging Parties.

Carla Jo Dakin, Fresno, for the
General Gounsel

Mchael J. Hogan of Littler, Mendel son,
Fastiff & Tichy, Fresno, for the
Respondent

Lori Hiuerta, Keene, for Charging Party
Lhited FarmVWrkers of Arerica, AFL-A O

STATEMENT OF THE CASE

Jennie Rhine, Admnistrative Law ficer: This action arises from
various charges filed agai nst Nash-De Canp Gonpany during 1980 by one
I ndi vidual , Jose Luis Rodriguez, and by the Uhited FarmVWrkers of Aneri ca,
AFL-AQ Oh January 8, 1981, the charges were consolidated and an anended
conplaint alleging violations of sections 1153(a), 1153(c), and 1153(d) of the
Agricultural Labor Rel ations Act? was issued and served. Al substantive

al l egati ons were deni ed

'Cal . Labor Qode, §81140-et seq. Al statutory citations are to the Labor
Gode and al | references to the conplaint are to this Frst Arended Conpl ai nt
(&X 1-M, unless otherw se specifi ed.
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by the respondent in an answer to the original conplaint. 2

A hearing was conducted at Delano, CGalifornia, during the period of
February 3-12, 1981. A settlenent agreenent reached in the course of the hear-
I ng di sposed of six of the nine charges, 3 and evi dence was taken on the
renmai ning three. The general counsel was permtted to anend the conplaint to
specify the individual s affected by one all egation. * The UFWfornal | y
intervened, but its representative waived her right to be present and di d not
attend the entire hearing. The general counsel and the respondent were present
throughout, and all parties had an opportunity to present evidence and exam ne
W tnesses. Post-hearing briefs were filed by the general counsel and the
r espondent .

Based upon the entire record, including ny observation of the
deneanor of the wtnesses, and after considering the briefs, | nake the
follow ng findings of fact and concl usi ons of |aw

| NTRCDUCTI ON

Located in Tulare Gounty fifteen mles fromPorterville, Nash-De Canp
Gonpany cul tivates grapes, prinmarily table grapes. It has 320 acres of produc-
ing vineyard, 320 acres of non-produci hg young vines, and 160 acres of open

ground which it anticipates planting in My 1981. The conpany admts to bei ng

ZAlthough it denied the allegations inits answer, at the hearing the re-
spondent stipulated that all charges were duly filed and served, and that
M chael Anderson and R cardo Bautista (but not Margarita Bautista) are
supervisors wthin the meaning of section 1140. 4()) of the Act. It also
stipulated that all the alleged discrimnatees are agricultural enpl oyees
w thin the neani ng of section
1140.

*The settled char ges are Nos. 80-CE186-D, 80-Ck187-D, 80-CE189-D 80-CE
190-D, 80-CE191-D and 80-C=227-D relating to paragraphs 8, 10, 11, 12, 9
and 14-, respectively, of the conplaint.

“see @X 1- P, anendi ng paragraph 7 of the conplaint.
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an agricultural enployer wthin the neaning of section 1140.4(c) of the Act,
and | so find.

The UFWconducted an organi zi ng canpai gn during the fall 1980 harvest
season. An el ection conducted Septenber 25, 1980, resulted in a union
victory, but objections to the el ection are pending and the union has not been
certified. The respondent admts that the UFWis a | abor organi zation wthin
the neani ng of section 1140.4(f), and | find accordingly.

M chael Anderson is the ranch manager and, as such, supervises al
agricultural activities, including |abor relations. The conpany representative
nost intinmately involved in the events in question is Rcardo Bautista, a
| abor contractor and, subsequently, a conpany forenan. Uhder Anderson's
direction he oversees all field work and hires all seasonal enpl oyees; he al so
supervi ses one crew of field workers hinself. Both nen are admtted to be
supervi sors wthin the neaning of section 1140.4(j) of the Act, and | so find.

Al though the conpany deni es the supervisorial status of Margarita
Bautista, Rcardos wife, | find that she too is a supervisor wthin the
neani ng of the Act. Like her husband, she supervises a crew during the
harvest it nunbers approximately forty. Wiile she denied having the authority
to hire or fire, she does assign workers to particular tasks, tell themwhere
to work", and correct their work. During the 1980 harvest, in addition to
recei ving 50C an hour nore than the other workers, she received a bonus for
every box of grapes picked by the entire crew while regul ar crew nenbers
recei ved a bonus only for the grapes packed at their own table. It is also
clear fromtheir testinony that the workers perceive her position of authority
as only slightly Iower than her husband' s. These factors substantiate her
supervi sorial status.

The specific incidents which give rise to the allegations agai nst the
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conpany are: the failure to rehire Jose Luis Rodriguez on or about April 21,
1980; the termnation of Emlio Carrillo and the rest of his crew on or about
Septenber 18, 1980; and the termnation of Javier A varado on or about QCctober
29, 1980.

THE FALURE TO REH RE JCEE LU S RER G EZ

The Facts. Jose Luis Zepeda Rodriguez was hired by R cardo
Bautista to work at Nash-De Ganp during the 1978 and 1979 pruni ng seasons
(Novenber or Decenber to February, roughly), but was not rehired when he
applied for work in April 1980. The general counsel contends that the
failure to rehire himwas the result of his participation in protected
activity.

Rodriguez testified that on one occasion during the 1979 pruni ng
season he asked Bautista about toilet facilities and was told to use the
field. Facilities were subsequently provided, and the runor in the crew was
that they had appeared because soneone had reported the conpany. There is
no further evidence concerning this incident.

In February 1980, after the pruning at Nash-De Canp, Rodriguez and
ot her nen fromNash-De Canp were enpl oyed by | abor contractor Bautista at
anot her ranch, operated by Wlt Peters. There a dispute occurred about the
rate of pay for tying vines, and Rodri guez was a spokesnan for a group of
wor kers who accused Bautista of reneging on an earlier commtnent. The group
i ncl uded Nash-De Canp seasonal enpl oyees Aurelio Guerrero, Francisco
Navarrette and Jesus Barajas. The confrontation ended with the nen returning
to work still dissatisfied, and at the end of the workday they went first to
the UFWs Del ano headquarters and then to the Del ano office of the ALRBto
conplain. The visit of the four named nen to the ALRB is corroborated by
the office's daily log and by testinony fromthe person working as
receptionist that day, but there is no evidence that a
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charge was filed or that Bautista or any enpl oyer was contacted by either
the ALRB or the union.

Wien he reported for work the next day, Rodriguez testified, Bautista
asked hi mwhet her he had gone to conpl ai n and he acknow edged that he had.
This was contradi cted by Bautista, who denied know ng that the workers had
gone anypl ace to conplain, while confirmng the fact of the dispute and
Rodriguez' s rol e as spokesnan. Rodri guez-and the other nen continued to work
for Bautista at the Peters ranch until that job ended, wthout further
r eper cussi ons.

The facts of Rodriquez's efforts to be rehired at Nash-De Canp are
di sputed. Rodriguez testified that having heard that suckering work was begin-
ning, he went to the Nash-De Canp fields on April 15 and asked Bautista for
work, but Bautista said no. He returned on the 16th or 17th and asked agai n;
Bautista told himhe coul d have work when the conpany needed nore workers.
Later in the day of this second attenpt he filed a "conplaint”™ wth the ALRB.
He cane a third tine about a week later, after receiving a nessage through a
friend' s son that soneone fromthe ALRB had called to say that he shoul d
report for work. This tine, when he told Bautista that he had been sent to
report, Margarita Bautista replied that he shoul d | ook for work at other
conpani es, because Inmgrati on was comng there. ® R cardo Bauti st a, W thout
saying nore, challenged himto fight. Declining the chall enge, Rodriguez |eft
the field and did not return.

R cardo Bautista, on the other hand, testified that when work
resuned at Nash-De Ganp he went by Rodriguez's hone twce to tell himto
report, but no one responded either tine. Around the sane tine Franci sco

Navarrette and Jesus

This testi nony is neither corroborated nor contradicted: no one el se
nentioned Margarita Bautista' s presence and, although she testified about
other matters, she was not asked about this incident and did not deny naki ng



t he statenent.



Baraj as, whomhe knew to be friends of Rodriguez, cane to his house to ask
about work. He told themto report the foll ow ng day and asked about
Rodriguez, but they said they had not seen himfor a while. Rodriguez did not
come-to the field until April 21st. Bautista inforned hi mthat he coul d have
ajob but not just then, because the thirty workers authorized by Anderson had
al ready been hired. Rodriguez returned on April 26th and agai n asked for work.
Wien Bauti sta gave the sane answer this tine, Rodriguez responded wth
insults, repeatedly calling him"' cabron'" and ' "change"' anong ot her things.

(Gabron is an obscenity, and chango, or nonkey, was understood by Bautista to

be a derogatory reference to his Flipino ancestry. Rodriguez admtted
addressing Bautista as "changito,” "little nonkey," during their [|ast
encounter.) Rodriguez al so said that Bautista should watch out, he was goi ng
to have to pay all that Rodriguez | ost, and Rodriguez would '"get"' him
downtown. After Rodriguez left, Bautista told other workers that he woul d not
gi ve Rodriguez work because of the way Rodriguez had treated him referring to
Rodriguez' s | ack of respect.

Qher witnesses, all current Nash-De Canp enpl oyees, al so gave con-
flicting testinony. Jesus Barajas, called in rebuttal by the general counsel,
testified that when he and Franci sco Navarrette went to Bautista' s house to
ask for work, he al so asked about work for Rodriguez. Bautista replied that
Rodri guez woul d be given work later. Barajas reported that he and Navarrette
were taken to work on their first day by Rodriguez. At the field he heard
Rodri guez ask why there was not work for himas well, and he heard Bautista
reply that Rodriguez woul d have work later. He overheard a simlar
conversation between Rodriguez and Bautista again, on his second day of work.
Navarrette was al so wthin hearing di stance on both occasi ons, according to

Barajas. onpany records show that Barajas and Navarrette both began work on

April 16.






On the other hand, Francisco Navarrette, called by the respondent,
corroborated Bautista. Navarrette reported that when he and Barajas went to
Bautista' s hone, Bautista asked himif he had seen Rodriguez, and he replied
that he had not. Wen testifying initially, Navarrette said that he did not
recall wth whomhe and Barajas rode on their first day of work; when he was
recal led after Barajas testified, however, Navarrette said that he now
renenbered that the two of themhad ridden wth anot her worker whomhe knew
only as Pedro, who is still enployed by the conpany, and that he never rode
wth Rodriguez that season. (CGonpany records show a Pedro Qutierres working
then.) Denying that he overheard any conversations between Rodriguez and
Bautista, Navarrette naintained that he did not see Rodriguez in the vicinity
of the field until one to two weeks after beginning work. In April 1980 he and
Barajas lived in atrailer on the sane |ot as the Rodri guez house, but at the
tine of the hearing Navarrette was renting a house fromBautista. Navarrette
said that he had not heard about Barajas' testinony on the previous day, and
when tol d what Barajas had rel ated, he categorically denied Barajas' version
of the events.

A third worker, Francisco Reyes Suarez, testified that beginning wth
his first day of work that April, he saw Rodriguez at the Nash-De Ganp field
on three consecutive days. (Reyes al so began work on April 16, according to
conpany records.) The first day he overheard a di scussi on between Bautista and
Rodriguez. He did not renenber it all, but he recalled hearing Bautista tell
Rodri guez there was no work for hi mbecause the crewwas full. Wen Rodri guez
persi sted Bautista becane angry, and said that he was the contractor and woul d
do as he wanted. Reyes did not see Rodriguez and Bautista speak to each ot her
on the second day, but he did hear Bautista announce, apparently to the crew
that he no | onger had work for Rodri guez because of problens wth hi mbefore.

Reyes had w tnessed t he






earlier dispute at the Peters ranch. The last tine he saw Rodri guez at
the field, Reyes did not see himspeak to Bauti sta.

The tine of Rodriguez's first appearance at the field is crucial, be-
cause around April 15-17, the dates he gave, ® work had j ust begun and Bauti sta
was still hiring, but on the 21st, the date reported by Bautista, the crew was
full. Anderson, the ranch nmanager, confirned that he had authorized the hiring
of approximately thirty workers to weed and sucker; conpany records show t hat
the nunber of workers increased fromsix on April 15 to thirty-six on April
19, and then renai ned constant.

The charge filed by Rodriguez with the ALRB was executed by hi mon
April 21, 1980, and init that date is given as the approxi nate date of the
failure to recall him Andersen's uncontradicted testinony that he first re-
ceived word of it ten to fourteen days after the crew began working (April
24th at the earliest), and that he did not discuss it wth Bautista, is
credible.” There is no evidence of any other ALRB contact wth the conpany.
Rodri guez' s hearsay testinony that someone fromthe ALRB | eft a nessage for
himto report to work i s uncorroborat ed.

F nding the evidentiary conflict virtually unresol vable, I am not
per suaded that Rodriguez first applied for work before April 21st, while it
was' still available. Rodriguez, of course, has a substantial interest in the

out cong,

It is unlikely that Rodriguez first cane to the field on the 15th: he
said he cane in response to word of suckering work, and suckering did not
start until the 16th, the day nost workers began. An error of one day is not
significant, however.

'see @X 1-A The proof of service indicates that the charge was nail ed on
April 21, but it was not fornally filed until April 22 and that is the nore
ltkely mailing date. It was sent to a conpany address in Misalia, not to the
ranch outside Porterville.

Anderson al so testified that he was unaware at the tine of the earlier
dispute at the Peters' ranch.
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and his testinony is problenatic for that reason. Bautista al so has an
interestin the outconme, and since | do not find himcredible in other

respect s, 8| hesitate to credit his testi nony here. Barajas, whose testinony
general |y supports Rodriguez, and Navarrette, who i s supportive of Bautista,
cannot both be telling the truth, but 1 amunable to resol ve the conflict on
the basis of deneanor. Qher reasons suggest that Barajas shoul d be credited:
both still work for the conpany and Bautista, and Navarrette's testinony is
favorable to their position while Barajas is not; Navarrette might be bi ased
because he is currently a tenant of Bautista's; an adverse inference coul d be
drawn fromthe conpany' s unexpl ai ned failure to produce the Pedro w th whom
Navarrette said he and Barajas rode to work; and Barajas testinony about the
date is corroborated by Franci sco Reyes.

On the other hand, Reyes was initially uncertain about the date, and
his testinony is contradictory in other respects. In addition to his report
that Rodriguez was at the field on three consecutive days, contrary to
Rodri guez' s account, Reyes's version of the conversation between Rodri guez and
Bautista on the first day is strikingly different fromboth Barajas' and
Rodriguez's. Both of themrelated tw brief and, at |least on the surface,
cordial discussions, while Reyes told of a | engthy conversation i n which
Bauti sta becane angry. According to both Rodriguez' and Bautista, the only
heat ed exchange occurred the |ast tine Rodriguez cane.

Fnally, the charge Rodriguez filed is nore consistent wth
Bautista' s testinony than his own. It alleges a violation on the 21st, the
same day it was executed and the date given by Bautista for Rodriguez's first
visit. |If field after the second visit Rodriguez reported, it shoul d be dated

around the 17th.

8ee the fol I owi ng secti on.






Rodriguez' s testinony about dates is further conpromsed by the unexpl ai ned
absence of corroborative evidence for his statenent that a nessage fromthe
ALRB to report to work pronpted his third visit to Nash-De Canp a week | ater.
Thus, the general counsel has not net its burden of proving by a pre-
ponder ance of the evidence that Rodriguez initially applied for reenpl oynent
while Bautista was hiring. This concl usion necessarily undermnes Rodriguez's
credibility; hence, his unsubstantiated testinony is insufficient to support
other factual findings. Gonsequently, | do not find that the day fol | ow ng
the pay dispute at the Peters ranch, Bautista asked whet her Rodriguez had gone
to conplain; or that on Rodriguez's last trip to Nash-De CGanp, Bautista
chal lenged himto a fight or Margarita Bautista advised himto | ook for work
el sewhere because of an Inmgration raid.

Anal ysis and Gonclusions. The failure to rehire Rodriguez al |l egedl y

viol ates sections 1153(a), 1153(c) and 1153( d).9 Protected concerted activity
nay give rise to an 1153(c) viol ation even though no union activity is

i nvol ved.

9 Section 1153 provides in part:

It shall be an unfair |abor practice for an agri -
cultural enpl oyer to any of the follow ng:

(a) Tointerfere wth, restrain, or coerce agri-
cultural enployees in the exercise of the rights guar-
anteed in Section 1152. [Section 1152 rights include
"the right to self-organization, to form join, or assist

| abor organi zations, . . . and to engage in other
concerted activities for the purpose of ... mutual aid or

protection . . . ."]

(c) By discrimnation in regard to the hiring or
tenure of enploynent, or any termor condition of em
| oynent , to encourage or di scourage nenbership in any
abor organi zati on.

(d) To discharge or otherw se discri mnate agai nst
an agricultural enpl oyee because he [sic] has filed
charges or given testinony under [the Act].
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Se e.g., NRBv. Fie Resistor Qorp., 373 US 221, 233, 53 LRRM 2121
(1963); but see Maggi o-Tostado, Inc., 3 ALRB No. 33 (1977).

Sone el enents of a violation are present: Rodriguez was a spokesnan
inapay dispute wth Rcardo Bautista at the Peters ranch; 10 and Bautista re-
fused to rehire himtw nonths later at Nash-De Ganp. It is not established
that work was avail abl e when Rodriguez first applied, however, and Rodri guez
insulted and swore at Bautista in a subsequent encounter. % Furt her mor e, none
of the other workers who participated in the earlier protest wth Rodri guez
reported any reprisals. In addition to Barajas and Navarrette, Aurelio
Querrero was rehired at Nash-De Canp. Wil e the absence of retaliation
agai nst themcoul d be expl ai ned by Rodriguez' s havi ng been singled out as the
chi ef troubl enaker, that explanation is not convincing when the ot her
contradi cti ons are consi dered.

n bal ance, the evidence, that Rodriguez's participation in protected
concerted activity was the cause of the refusal to rehire himis inconclusive,
and does not preponderate in his favor. S nce the burden of produci ng
evidence is the general counsel's, the violation is not established.

The causal nexus for a violation of 1153(c) because of union activity
or support, or a violation of 1153(d), is even less certain. The day of the
pay dispute at the Peters ranch Rodriguez and the others went to both the UFW

and

10It Is well settled that such activity is protected. See, e.g., Jack
Bros. & MBurnev,Inc., 6 ALRB No. 12 (1980), and cases cited therein.

In viewof the above analysis, it is unnecessary to consi der whet her
Rodriguez's earlier exchange wth Bautista about the absence of toilet facil-
ities is protected.

11 : , . -
Abusi ve | anguage by a worker is a valid reason for not rehiring the
person. See Porter Berry Farns, 7 ALRB No. 1 (1981) (ALO deci sion).
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the ALRB to conpl ai n, 12 hut there i's no convinci ng evi dence that Bautista
or anyone el se connected w th Nash-De Canp nanagenent |earned of their
conpl aints. No evidence indicates that either organization took any
action that cane to the attention of Bautista or the conpany, and
Rodriguez's report of an inquiry by Bautista the followng day is not
reliable. The single visit to the unionis the only reported

nmani festation of union support or activity on Rodriguez’'s part.

Rodriguez filed a formal charge wth the ALRBin April. It is
uncl ear whet her the conpany | earned of it before Bautista' s and Rodri guez' s
| ast encounter, but in any event Anderson's testinony that he did not discuss
it wth Bautista is credited. Gonsequently, there is no evidence that Bautista
knew of the charge when he refused to rehire Rodri guez.

The conplaint alleges that R cardo and Margarita Bautista threat ened
Rodriguez in violation of sections 1153(a) and 1153(d). The clained threats
purportedly occurred during Rodriguez's last trip to Nash-De Ganp, and consi st
of Rcardo Bautista's challenge to fight and Margarita Bautista s statenent
that Rodriguez should | ook for work el sewhere because Inmigrati on was coming to
Nash- De Canp. Because the only evidence of both is Rodriguez' s uncorroborat ed
testinony, | have declined to find that they in fact occurred. Furthernore,
even if they did occur, proof of a causal connection to protected activity is
absent, for reasons already di scussed.

Therefore, | conclude that none of the allegations concerning Jose

Lui s Rodriguez have been proved, and w Il recomrmend that they be di sm ssed.

12Although 1153(d) is literally confined to filing a charge or giving
testinony (see note 9, above), under the liberal interpretation of the statute
approved by the Board in Bacchus Farns, 4 ALRB No. 26 (1978), the contact wth
the AARB is protected even though no charge was fil ed.
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THE TERMNATION CF EMLIO CARR LLO A\D H S GreW

The Facts. Emlio Mendez Carrillo and the rest of the weeding crew
worked at Nash-De Ganp for less than three weeks before they were laid off on
Septenber 18, 1980, a week prior to the election. The crewwas hired by
R cardo Bautista during the grape harvest to weed i nmat ure vi neyards by hand,
atask it did for about two weeks; it was then assigned to pull |eaves off of
vines. The harvest crews were al so assigned to del eafing for several days,
and when the de-1eafing was conpl eted, the weeding crewwas laid off.

Carrillo and nost of the weedi ng crew nenbers had not previously
worked at Nash-De Canp. About half of the crew (it totalled approxi nately
fifteen) consisted of friends and acquai ntances of Carrillo, who had been
asking Bautista repeatedly for work; the other hal f were peopl e contacted by
Bautista. Bautista put Carrillo in charge: he was paid the sane rate as the
others, but under Bautista' s direction he oversaw their work and did not do
the sane physical |abor hinself; he also reported attendance to Bautista and
suppl i ed water to the crew

Inplicitly acknow edging that the crewwas initially hired solely for
weeding, Carrillo testified that soon after he began he asked "Bauti sta about
harvest work for five peopl e-hinself, his wfe, his friends Ruben Mendoza and
Al g andro Rodriguez, and Rodriguez's wfe—and Bautista said he would put in a
table for them (Harvest crews work in units of three to five people: one
person packs grape's at a table or trailer while the rest pick. Mndoza and
Rodri guez were part of the weeding crew but the wonen did not work at Nash-De
Canp.) Carrillo also testified that as the weeding was endi ng he was tol d by
Bautista there woul d be one nonth's del eafi ng work, but that the assignnent of
the harvest crews caused the del eafing to be conpl et ed sooner.

The inplication of Carrillo' s testinony is that the crew was term nated
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because Bautista discovered that Garrillo was a union supporter. According to
Carrillo, one tine during the del eafing Bautista promsed hi m$20 and year -
round work if he woul d hel p convi nce the workers not to sign for the union.
Two days before the crewwas pernanently laid off (they did not work the

I nterveni ng day because the field had been treated wth a pesticide), Bautista
urged themto | eave work fifteen mnutes early to avoid uni on organi zers he
thought were comng to speak to them Another tine, Margarita Bautista assured
Carrillo of work if he would help Rcardo wth the peopl e so they woul d not
sign. Anally, during the norning of the crews last day, Bautista, having

di scovered that Carrillo had urged the crewto sign for the union, accused
Carrillo of betraying him He asked Garrillo if he had signed, and CGarrillo
confirned that he had. At the end of the day Bautista announced that there was
no nore work for Carrillo's crewand that the two harvest crews woul d resune
pi cking the fol | ow ng Monday.

Ruben Mendoza Magana corroborated Castillo's testinony in part. Mn-
doza (who had been hired for the weeding crewthrough Carrillo) testified that
he had been told by CGarrillo that Bautista had said he would put themin a
harvest crew Mendoza al so reported that he overheard Bautista offer Garrillo
$20 to hel p keep the peopl e fromsigni ng union cards, and he overheard
Margarita Bautista ask Carrillo to help Rcardo so that the peopl e did not
si gn.

The conpany clai ns that know edge of Carrillo' s union support had
nothing to do with the termnation of himand his crew Denying all of the
specifics of Carrillo' s accusations, Rcardo Bautista testified that his only
di scussion wth CGarrillo about union-related natters occurred one tine when,
seei ng peopl e outside the field, Garrillo told himthat the peopl e were uni on
organi zers and were not supposed to be in the field during working tine. He
also testified that a few days before the crewwas |aid off, another worker,

B nesto Sal di var,
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reported hearing fromworkers in the crewthat Garrillo was signing uni on
aut hori zation cards for those who did not know howto wite, and was telling
themthat the cards were for insurance, social security, and nore work.
Bautista responded that if that was what they wanted, it was all right, but he
later relayed Saldivar's report to ranch nmanager Anderson. Despite the
infornmation inparted by Saldivar, Bautista also testified that he did not know
at the tine of the layoff that Carrillo was a union supporter. Bautista
confirned that Carrillo had asked about harvest work for hinself and ot hers,
but said he had replied only that they coul d have work if there was room

Bautista portrayed hinsel f as neutral about unionization and al nost
totally ignorant of the union canpai gn at Nash-De Ganp. He testified that whe-
ther the union cane or not nade no difference to him and he did not know
whether it was good for himas a | abor contractor. He never saw a uni on
authorization card and did not knowwhat it was, nor did he know that a
certain nunber was needed to get an el ection. Wen asked if he knew that a
canpai gn was occurring he replied that he had been tol d by Anderson that
organi zers could cone onto the property at certain tines and that occasionally
he saw themthere. Athough he admtted being told by Margarita that her
prior experience wth the union was bad, he did not otherw se renenber
speaki ng wth her about it.

Bautista' s knownothing attitude about the union, |ike his denial of
know edge that Carrillo was a union supporter, is inherently inplausible. It

is also contradicted by other wtnesses in addition to Carrillo. Qhe worKker,

B35 nest Sal divar confirned that he made such a report to Bautista, and |
so find. However, Saldivar's testinmony about his actual conversations wth
crew nenbers (or conversation—at first he said that going fromrowto row he
spoke to about four workers; then he said that wth Carrillo' s permssion and
in his presence he spoke to the entire crewat once) is totally unconvincing
and does not provide a reliable basis for determng what was told him much
| ess what in fact occurred wthin the crew
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Arelia Cadena, testified that on two separate occasions Bautista asked her
whet her she was organi zing other workers. Anna Maria A varado testified that
one eveni ng when there was to be a neeting of union supporters at her house,
Bauti sta tel ephoned for soneone who was not there, and then asked her if

peopl e fromthe union had arrived yet. He went on to nane others who were
expected to attend and urged her not to support the union. Her husband,
Aurelio Alvarado Jinenez, testified that the follow ng day Bautista asked him
whet her there had been a neeting at his house. Sergio Arellano, a checker in
Bautista' s crew testified that he frequently heard Bautista say he di d not
want a union and that work woul d run out if the union was there. | find these
w tnesses credible, despite Bautista's denials. Fnally, Anderson candidly
admtted that Rcardo Bautista, as well as Margarita Bautista and he hinsel f,
opposed t he uni on.

Because Bautista was | ess than candid about his own opposition to or
know edge of the union canpaign, his denial of any attenpt to enli st
Carrillo' s aidin anti-union activity is not trustworthy. On the other hand, |
find Garrillo to be generally credible, and his testinony is corroborated in
part. | therefore find that Bautista did offer Carrill o noney and ot herw se
solicit his aid in discouraging others fromsupporting the union, and did,
after learning of his union support, confront himwth his "betrayal ." Despite
her denial, | also find that Margarita Bautista asked Carrillo to hel p R cardo
prevent others fromsupporting

. 14
t he uni on.

Al t hough Ander son nade his uni on opposition known in several

N find it unnecessary to consider in detail evidence of anti-union
aninus on the part of Margarita Bautista, who is only indirectly involved in
the events under consideration. | note, however, that in an anti-union speech
nade on her own initiative to her crew even as reported by hersel f she said,
ineffect, that if the union prevailed there would be | ess work. See RT V: 12-
13. Such a statenent is reasonably understood as a threat of |oss of
enpl oynent for supporting the union and in the absence of evidence of an
objective basis in fact, is not protected by section 1155. See, e.g., Frank
Lucich G., Inc., 4 ALRB No. 89 (1978) Akitono Nursery, 3 ALRB No. 73 (1977)




(ALO.

- 16 -



speeches, there is remarkably little evidence of unlawful hostility on his

part. 15

The only direct evidence of possible coercion or intimdation by himis one
accusation of an unlawful threat. Wiile congratul ating uni on supporters on
their victory the day after the election, he reportedly told a prom nent

enpl oyee-organi zer that she coul d now | eave to organi ze another ranch. He
deni ed maki ng the statenment. Assuming it was made, | find that considered in
context it was reasonably understood as a rueful acknow edgnent of . her
prowess as an organi zer, not a threat to her job.

Anderson' s testinony about the enpl oynent of the weedi ng crew and the
unavai l ability of work in the harvest crews is uncontradicted. He testified
that in both 1979 and 1980 he enpl oyed a crew solely for the task of weedi ng,
wth no intention of its remaining beyond that job. In 1979 the crewwas laid
off after the weeding, but in 1980 it was retained for del eafi ng because t he
unusual | y heavy harvest nade the picking crews, which usually did deleafing in
interval s between the ripening of particular grape varieties, unavail abl e
until a later date. Wien Bautista relayed Saldivar's report about the signing
of authorization cards in Carrillo' s crew, Anderson discussed the situation
w th counsel and decided to persevere in his decision to termnate the crew
when the del eafi ng was conpl eted. he harvest worker confirned that the
pi cking was tenporarily conpl eted when she was assigned to del eafi ng, and
another said that her crew was laid off for a few days after del eafi ng,
thereby corroborating the conpl etion of that job.

Regarding any promse by Bautista of harvest work, Anderson
testified that he woul d not necessarily be anare of Bautista' s hiring

coonmtments, but as

Bhe expression of anti-union views does not initself constitute
evidence of an unfair l[abor practice, in the absence of threats of
reprisals or promses of benefits. See S 1155.
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arule all harvest workers were hired before the harvest began, the only
subsequent hiring was to accommodat e forner enpl oyees who returned | ate, and
Bautista had to clear any additions wth him 1In 1980 there were not enough
trailers to accommodate all returning harvest workers, according to Anderson.
Wth the exception of two forner enpl oyees, there is no evidence that anyone
was added to the harvest crews.

Anal ysis and Gonclusions. A prina facie case of discrimnation in

violation of sections 1153(c) and 1153(a) is nade out. ® The veedi ng crew was
laid off one week prior to the election, soon after Mke Anderson and R cardo
Bautista learned that Emlio Carrillo supported the union and others in the
crew had signed authorization cards. Anti-union aninus attributable to the
respondent is also evident on the part of Bautista, an admtted supervi sor.
Bautista interrogated Carrillo and other workers about their union support; he
let it be known that he knew when and where uni on neetings were hel d, and who
attended them thus giving the inpression of surveillance; and he of fered
Carrillo noney and solicited his aid to di scourage others fromsupporting the

: : L . : 17
union. Uhder such circunstances a discrimnatory notive may be inferred.

16 ¢ a supervisor wthin the nmeani ng of section 1140.4(j) of the Act,
Carrillois not protected by section 1153(c). See, e.g., M Garatan, Inc., 4
ALRB No. 83 (1978). However, | conclude that he was not a supervisor, even
t hough he was in charge and did not do the same work as the other crew
nenbers. It is unlikely that a field worker new to the conpany woul d be given
authority requiring the use of independent judgnent. There 1s no evidence that
Carrilo was authorized to hire, termnate, transfer or discipline other
workers, or effectively to recommend such action. The weedi hg crew had
approxi nately fifteen nenbers, while the harvest crews supervised by the
Bauti stas each nunbered around forty. Fnally, unlike Margarita Bautista,
Carrillo was paid at the sane rate as the other crew nenbers.

17See, e.g., Tex-Gal Land Managenent, Inc., 3 ALRB Nbo. 14 (1977), enforced,

24 Gal. 3d 335 (1979). Qontrary to the respondent's contention, evidence of
anti-union aninus need not be directly connected to the discrimnatory
conduct in question.

No i ndependent violations of section 1153(a) are found because (Conti nued)
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However, there is credibl e evidence that the decision to lay off the
crew was nade before the conpany had any know edge of union activity anong its
nenbers-, and the layoff therefore woul d have occurred in any event. The crew
was hired for the specific task of weeding, as had been done in the past; its
tenure was extended because, due to a heavy harvest, the harvest crews were
not available for deleafing as usual. "Nothing indicates that the |aid of f
workers were replaced. | conclude that the prina facie case is refuted by the
evidence of a legitinate business justification; consequently, the layoff does
not violate sections 1153(c) or 1153(a).

A though not alleged in the conplaint, the clained promse of harvest
work for Carrillo, his wfe, and his friends is considered as a possibl e
violation of 1153(c) and (a) because it is closely related to the | ayof f
allegation and was fully litigated wthout objection. See, e.g., Prohoroff
Poultry Farns, 3 ALRB No. 87 (1977) affirned, 107 Gal. App. 3d 622 (1980)
(remanded on ot her grounds); Anderson Farns (0., 3 ALRB No. 67 (1977).

Wet her Bautista definitely assured Carrillo of picking work is not clear: it
nay be that Carrillo, because of his desire for the job, understood Bautista
to nake a firmcommtnent where none was intended. In any event, no violation
is found because work for new enpl oyees in the harvest crews was shown to be
unavai | abl e.

THE TERM NATI ON GF JAV ER ALVARADO

The Facts. There is little dispute about the facts concerni ng Javi er

(Note 17 cont'd) these acts by Bautista are not alleged as violations in the
conpl ai nt and because, in response to respondent's objections at the hearing,
the general counsel's representative asserted that they were introduced nerely
as evi dence of aninus. The respondent thus did not have notice that the

I ncidents mght be considered as violations and neither party briefed themas
?038i8§)| eviolations. See Peasant Valley Vegetable Go-op, UALRB No. 11

1978) .
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A varado, a harvest worker who left work early one day and was tol d by
Anderson the next day that he could not return. Around noon on (ctober 28,
1980, the last day he worked, A varado told Sergio Arellano, a checker in

R cardo Bautista's crew that he was | eaving early because he was not feeling
wel |; he asked Are-l1ano to tell Bautista. Bautista was inthe vicinity at the
tinme and was seen by A varado before he left the field, but A varado did not
speak to himdirectly. Bautista saw A varado | eave shortly before Arellano
delivered his. nessage. According to Arellano, Bautista was angry. Soon
thereafter, Bautista told Anderson that A varado had | eft early w thout
getting his permssion. Bautista did not ask Anderson to take any particul ar
action, but the next norning Anderson told A varado that because he had | eft
w thout notifying Bautista, he had quit and could not return. Wt hout
nentioning that he had been ill, A varado explained that he had notified the
checker. Anderson responded that the checker had no authority and A varado
could have told Bautista, who was right there. Apart fromhis own assertion,
there is no evidence that Alvarado was in fact ill that day.

Several other tines during the harvest A varado had | eft work early,
nost often to go to the doctor wth his pregnant wfe. (She al so worked
there, but her pregnancy caused her to | eave her job a few weeks before her
husband' s termnation.) On at | east two occasions A varado had told Bautista
directly that he was | eaving; he testified that one tine he had asked anot her
checker to tell Bautista, and three tines he had asked Arellano. Arellano
confirnmed that at | east one other tine he had inforned Bautista of A varado's
early departure.

Bautista testified that he did not care what reason peopl e had for
| eavi ng before the end of the workday, as long as they told himthey were
| eaving. He was not asked and did not deny that at tines nessages about early
departures, Alvarado's or others', were relayed to himthrough ot her workers.

A var ado had
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never been told that he was leaving early too many tines or that he had to
notify Bautista directly. Bautista had the authority to authorize absences,
and Anderson woul d not necessarily know that soneone |eft early unl ess
Bautista told him Anderson testified that if soneone | eft wthout informng
Bautista, Bautista nornmally would tell him but he gave no specifics about
ot her instances when this had occurred.

Regarding union activity, Alvarado testified that he was a uni on sup-
porter and had attended neetings three tines, including twce at his parents'
house. Hs parents are Anna Maria Alvarado and Aurelio A varado Ji nenez, whose
exchanges wth Bautista about the union neetings at their house have al ready
been related. Javier Alvarado testified that after one of those neetings Bau-
tista asked hi mwhat had been discussed. | find that this occurred, despite
Bautista's denial. There is no other evidence of conpany know edge of
Al varado' s uni on support, 18 and Ander son speci fical ly deni ed having any such

know edge.

There is evidence that at the tine of Avarado' s termnation he and
Bauti sta were angry with each ot her because of another incident. A few weeks
earlier A varado conplained to Bautista that he, Avarado, and his wfe had
been underpaid a total of $8 for their work for the previous tw weeks.
Bauti sta responded that since it was worktine, it was not the tine to discuss
the matter; he woul d check his books and talk to Alvarado at the |unch break.
Avarado also testified that Bautista said he woul d not nmake any correction
for the first of the two weeks because A varado had taken too long to report

the mstake. As

18p varado al so testified that on several occasions he spoke to and
recei ved | eafl ets fromunion organi zers in the fields, but he al so said that
R cardo Bautista, the only rmanagenent representative whose presence he
nentioned, was far anay. Thus, the evidence is insufficient to find that this
conduct was obser ved.
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Avarado was telling his wfe what had occurred, Bautista overheard A varado,
referring to Bautista's refusal to correct any mstake for the first week, say
that Bautista was getting rich by pocketing the workers' noney. Telling
Al varado not to accuse himof stealing, Bautista threw down a $20 bill.
Avarado replied that he did not have change arid that Bautista shoul d check
his books first. A co-worker provided change for the bill, and A varado was
given the $8. Bautista testified that a subsequent check of his records
I ndi cated there had been no shortage, while A varado nai ntai ned that he kept
his own records whi ch showed that there had been. This contradiction is
unresol ved. Arellano, the checker, confirned that the two nen were still
angry about this dispute at the tine of Alvarado' s termnati on.

There is al so convi nci ng evi dence that A varado and the worman who had
repl aced his wfe as packer were displeased wth each other. H had
conpl ai ned that she was |azy and did not work fast enough, and she had
conpl ai ned that he did not adequately clean the grapes he pi cked, |eaving her
wth nore work. There is no evidence that their feud had particularly flared
on Alvarado' s |ast day of work.

Anal ysis and Gonclusions. Gontrary to the respondent's position,

Avarado did not quit voluntarily, but was fired by Anderson for |eaving work
wthout first telling Bautista. Uhcontradi cted evi dence establishes that

Al varado had gi ven soneone el se a nessage for Bautista on other occasions, and
had never been warned that he nust advise Bautista directly. Nonethel ess, on
this occasion Bautista reported to Anderson that A varado had left early
wthout notifying him Inits brief the respondent argues that since no

evi dence supports A varado' s asserted reason for leaving early, illness, he
nay have | eft because he had an argunent wth the packer. However, the

legitimacy of A varado' s reason for
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leaving is not relevant in viewof Bautista s testinony that he did not care
why workers left as long as they tol d hi m *°

S nce Bautista had the authority, to approve absences on his own
w thout telling Anderson, it is reasonable to infer that he knew his report
woul d provoke Al varado's di scharge or sone other disciplinary action. The
guestion of his notive for naking-the report thus arises. Athough Bautista's
anti-union ani nus and know edge of A varado's union support are established, 20
that explanation is not convincing. A varado' s union support was not
particularly noteworthy, no overt reprisals were nade agai nst nore prom nent
supporters, and no action was taken agai nst himuntil a nonth after the
el ecti on.

The only persuasi ve expl anation for Bautista's action lies in the
earlier confrontation over Alvarado's claimthat he and his w fe had been
under pai d. Under st andabl y3 perhaps, Bautista was angered by the overheard
cooment that he was lining his pocket at the workers' expense. Neverthel ess,
regardiess of the nerits, A varado' s conplaint and his discussion wth his
wfe are protected concerted activity: he was acting on his wfe's behal f as
well as his own, and his disparagi ng cooment was directly related to that
activity. See, e.g., NLRBv. Washington AumnumG., 370 U S 9, 16, 50 LRRV
2235 (1962); Roanoke Hospital, 220 NLRB No. 50, 90 LRRM 1440 (1975), enforced,
538 F.2d 607, 92 LRRM 3158 (4th C 1976); Jack Bros. & MBurney, Inc., 6 ALRB
No. 12 (1980) (ALCD at 12-14, and cases cited therein). S nce concerted

activity protected by section

19Féspondent' s counsel agreed wth this position at the hearing, see RT
M: 71, and the general counsel's representative nay well have relied upon his
agr eejrent .

Gounsel contends that the respondent had no know edge of A varado' s
uni on support. Bautista knew that uni on neetings were held at the hone of
Avarado's parents' hone and asked A varado what had occurred at one of them-
sufficient basis for inferring that he knew A varado was a uni on supporter.

Hs know edge is inputed to the respondent .
Regarding Bautista' s anti-union ani nus, see above di scussion of the



termnation of Emlio Carrillo.
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1152 provoked Bautista s report to Anderson and A varado' s subsequent
di scharge, the termnation violates sections 1153(a) and 1153(c).
THE REMEDY

Having found that the di scharge of Javier A varado viol ated sections
1153(a) and 1153(c) of the Act, in addition to the usual cease and desi st
order, | shall recormend that A varado be offered reinstatenent and nade whol e
for any economc | osses suffered as a result. S nce other workers were aware
of Alvarado' s protected activity and subsequent di scharge, the custonary
notice provisions--posting, nailing and readi ng—are al so appropriate. The
cases concerning the settled charges shoul d be severed and the renai ni ng
unproved al l egations in the conplaint should be dismssed. See Sam Andrews'

Sons, 6 ALRB No. 44 (1980).

Accordingly, pursuant to section 1160.3 of the Act, | recommend

the fol | ow ng:
RER

Respondent NASH DE CAMP GOMPANY, its officers, agents, successors
and assi gns, shall:

1. GCease and desist fromdi scharging any enpl oyee for engaging in
protected concerted activity, or in any like or related nanner interfering
W th, restraining, or coercing enpl oyees in the exercise of rights guaranteed
by section 1152 of the Act.

2. Take the followng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act:

a. Immediately offer Javier A varado reinstatenent to his forner
position or a substantially equival ent position, wthout prejudice to
seniority or other rights and privileges to which he is entitled, and nake him
whol e for any | oss of pay and other economc | osses he has suffered as a

result of Respondent 's discharge, plus interest thereon;
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b. Preserve and, upon request, nake available to agents of this
Board, for examnation and copying, all pay-roll and other records rel evant
and necessary to an anal ysis of the backpay and reinstatenent rights due under
the terns of this order;

c. Imediately sign the attached Notice to Enpl oyees and,, upon
its translation by a Board agent- into the appropriate | anguages, reproduce
sufficient copies in all |anguages for the purposes set forth hereinafter;

*d. Post copies of the attached Notice in all |anguages for 60
consecutive days in conspi cuous places on its premses, the tine and pl aces of
posting to be determned by the Regional Drector, and exercise due care to
repl ace any Notice which is altered, defaced, covered, or renoved,

e. Wthin 30 days of the date of issuance of this order, nail
copies of the attached Notice in all |anguages to all enpl oyees enpl oyed at
any tine during the | ast week of Cctober 1980;

f. Arrange for a representative of Respondent or a Board agent to
distribute and read the attached Notice, in all |anguages, to its enpl oyees
assenbl ed on conpany tinme and property, at tines and pl aces to be determ ned
by the Regional Drector; follow ng each reading a Board agent shall be given
the opportunity, outside the presence of supervisors and managenent, to answer
any questions enpl oyees may have concerning the Notice or enpl oyee rights
under the Act; the Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent to all enpl oyees whose conpensation is
determned in whole or in part by a bonus or piece rate, to conpensate them
for tine lost at this reading and questi on-and-answer period;

g. Notify the Regional Drector in witing, wthin 30 days of the

date of issuance of this order, of the steps taken to conply wthit, and
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continue to nake periodic reports as requested by the Regional D rector
until full conpliance is achieved.

I T 1S ARTHER GROERED that Case Nos. 80- CE-186-D, 80- (& 187-D, 80-(&
189-D, 80-CE190-D 80- (& 191-D and 80- C& 227-D be, and they hereby are,
severed; and that Case Nos. 80- (& 56-D and 80- (& 162-D be, and they hereby

are, di smssed.

Dated: 14 May 1981

Q. 2z,

Jenni e Rhi ne
Adm nistrative Law Oficer
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NOT CE TO EMPLOYEES

After charges were nmade agai nst us by the Uhited FarmVrkers of
Arerica, AFL-AQ and a hearing was hel d where each side had a chance to
present evidence, the Agricultural Labor Relations Board has found that we
Interfered wth the rights of our workers by firing Javier A varado. The Board
Bals ordered us to distribute and post this Notice, and do the things listed
el ow

_ V¢ wll do what the Board has ordered, and al so tell you that the
Agrlhcultural Labor Relations Act is alawthat gives all farmworkers these
rights:

1. To organi ze thensel ves;
2. To form join, or help unions;

3. To bargain as a group and to choose a uni on or anyone
they want to speak for them

4. To act together wth other workers to try to get a
contract or to help or protect one another; and

5. To decide not to do any of these things :
Because you have these rights, we promse you that:

VE WLL NOI do anything in. the future that forces you to do, or
stops you fromdoing, any of the things |listed above.

In particul ar:

- VE WLL NOT fire any worker because that person has done any of
the things |isted above;

VE WLL offer Javier Alvarado his ol d job back, and we w Il pay
hi many noney he | ost because we fired him plus interest.

If you have any questions about this notice or your rights as farm
workers, you nmay contact any office of the Agricultural Labor Rel ations
Board. Ohe is located at 627 Min Sreet, Delano, California 93215,

t el ephone (805) 725-5770.

Dat ed: NASH CE CAWP GOMPANY

By:

(Represent at i ve) (Title)

THS IS ANCG-HAAL NOIMCE F THE AR AULTURAL LABCR RELATI ONS BOARD G- THE
STATE G- CALIFGRN A AND | S NOI TO BE ReEMOVED, O SH GURED (R DHFACED | N ANY
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