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DEQ S ON AND CERTI H CATI ON G- REPRESENTATI VE

Followng a Petition for Certification filed by the Dairy
Enpl oyees Whion, Local No. 17, Christian Labor Association (QLA or the
Lhion), on June 23, 1981, a representation el ection was conducted on June
30, 1981, anong the Enpl oyer's agricul tural enpl oyees. The official Tally

of Ballots showed the follow ng results:

QA ... 2

No Lhion ............. 2

Uresol ved chal | enged bal lot ..... 1
Total .............. 5

S nce the singl e chal | enged bal l ot was sufficient to determne
the outcone of the el ection, the Delano Regional DO rector conducted an
I nvestigation and i ssued a Report on Chal l enged Ball ot, in which he
recommended that the bal | ot be opened and counted. |n Debrum Knudsen Dairy

(CGet. 19, 1981) 7 ALRB No. 34, we upheld the Regional OCrector's

recomendati on, and, after the ball ot was opened and counted, a revised

Tally of Ballots issued which showed the foll owng results:



After the election, the Enployer tinely filed post-el ection
obj ections, and, on Septenber 25, 1981, the Executive Secretary issued a
Noti ce of Investigative Hearing for the purpose of taking evidence on the
sol e i ssue of whether the (LA observer at the el ection engaged in
canpai gning inside the polling area during the balloting, and if so,
whet her such conduct affected the results of the el ection.

A hearing was hel d before I nvestigative Heari ng Examner (I HE)
Laura Arroyo on ctober 27, 1981. In her decision, which issued on
February 22, 1982, the |HE found that the statenents of the (LA observer in
the polling area did not constitute el ectioneering and that, assumng there
was canpai gn naterial present in the polling area, such material did not
affect the outcone of the election. The |HE therefore recommended that the
Enpl oyer' s objection be dismssed and that the LA be certified as the
excl usi ve col | ective bargai ning representative of the Epl oyer's
agricul tural enpl oyees.

The Enployer filed tinely exceptions to the | HE Decision and a
brief in support of its exceptions.

Pursuant to Labor Code section 1146, the Board has del egat ed
Its authority in this case to a three-nenber panel.

The Board has considered the record and the attached Decision in

light of the Enpl oyer's exceptions and brief, and has
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decided to affirmthe IHE s rulings, —fi ndi ngs,—and concl usi ons and to
adopt her recommendat i ons.

The Enpl oyer contends that the el ection should be set aside
because of (LA observer Avila' s renarks to prospective voters Furtado and

Mateus, citing Mlchem Inc. (1968) 170 NLRB 362 [ 67 LRRM1395]. W affirm

the IHEs finding that Avila s remarks did not constitute el ectioneering
and do not warrant setting aside the election. As we recently noted in

Vessey Foods, Inc. (Apr. 6, 1982) 8 ALRB No. 28, although the MIchemrul e

generally requires that conversations between parties and voters at the
polling place wll invalidate the results of an el ection, one recogni zed

exception to this rule is where such conversations are i nnocuous. The NLRB

Y At the hearing, the | HE denied the Enpl oyer's notion to reopen the
hearing to all ow the Enpl oyer to adduce testinony as to whether the card
previously received into evidence as Joint Exhibit 3 was the card whi ch
Lhi on observer Avila placed on the voting table during the el ection. V¢
affirmthe IHEs ruling, since we find that even if a card simlar to Joint
Exhibit 3 was visible on the voting table, it would not constitute
sufficient grounds for setting aside the election. The NLRB has hel d t hat
the presence of union insignia in the voting areais not prejudicial to a
fair election. (Qlfor, Inc. (1979) 243 NLRB 564 [ 101 LRRM 1495] —uni on
observer wore a "yes" button on hat; The Nestle Conpany (1980) 248 NLRB 732
[ 103 LRRVI 1567] —dni on observer wore a pro-uni on bunper sticker on his
shirt; see also, NLRB v. Laney & Duke Go. (5th dr. 1966) 369 F.2d 859 [ 63
LRRVI 2552] ; Chula M sta Farns, Inc. (Dec. 16, 1975) 1 ALRB No. 23.)
Furthernore, as the I HE noted, enpl oyees Furtado and Mateus both testified
that they did not notice the card, and no wtness testified that he or she
was able to read the card.

—The Enpl oyer has excepted to the IHE s credibility resolutions. To the
extent that those credibility resolutions are based upon deneanor, the
Board wll not disturb themunless the clear preponderance of the rel evant
evi dence denonstrates that they are incorrect. (AdamDairy dba Rancho Dos
Ros (Aor. 26, 1978) 4 AARB No. 24, Rev. den., Mar. 17, 1980, G . App., 2nd
Ost., Dv. 3; Sandard D'y V&l | Products (1950) 91 NLRB 544 [ 26 LRRV
153].) Having reviewed the record, we find that the IHE s credibility
resol utions are supported by the record as a whol e.
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wll not set aside an el ection because a party' s observer engages in
i nnocuous conversations wth voters at the polling place. (Gentury Aty

Hospital (1975) 219 NLRB 52 [89 LRRM 1650].) Uhion observer Avila' s renarks

inthis case were limted to asking Furtado about his newjob, translating a
Board agent's answer to Furtado' s question about his eligibility to vote,
and transl ating the Board agent's voting instructions. Ve have rejected a
strict application of the MlIchemrule in the agricultural context (Superior
Farmng Gonpany (Apr. 26, 1977) 3 ALRB Nb. 35, certification subsequent!|y

W thdrawn on other grounds (Apr. 28, 1980) 6 ALRB Nb. 21). But even under a

strict application of the Mlchemrule, Avila' s innocuous renarks woul d not
constitute grounds for setting aside the election. (Century Aty Hospital,

supra, 219 NLRB 52; Resins, Solvents & Varnishes CGorp. (1977) 227 NLRB 959
[94 LRRV1 1698] .)

Ve affirmthe IHE s finding that the voters' confusion as to the
identity of the Board agents did not tend to affect the outcone of the
el ection. The evidence indicates that enpl oyees Avila, Furtado, and Mateus
bel i eved that the agents conducting the el ection were fromthe Uhion.
A though their msconception presents an unusual situation, the | HE
correctly noted that there was no evidence that any Board agent, or either
of the parties, was responsible for the msunderstanding or that the
m sunder standi ng tended to affect the outcone of the election. Mbst
inportantly, Furtado and Mateus clearly testified that no one told themfor
whomthey shoul d vote or asked themto support the Uhion on the day of the
el ecti on.

The record in this case reveal s that, although there were
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sone irregularities in the election, they were not of such a character as
to have deprived the enpl oyees of their free choice in the election. The
evidence indicates that all of the voters cast their ballots free from
coercion or substantial interference. Accordingly, the Enpl oyer's
objection is hereby overruled and the Uhion will be certified.

CERTI F CATI ON GF REPRESENTATI VE

It is hereby certified that a mgority of the valid votes have
been cast for the Dairy Enpl oyees Lhion, Local No. 17, Christian Labor
Association, and that, pursuant to Labor Gode section 1156, the sai d | abor
organi zation is the exclusive representative of all agricultural enpl oyees
of DebrumKnudsen Dairy in the Sate of CGalifornia for purposes of
col |l ective bargai ning, as defined in Labor Gode section 1155.2 (a),
concer ni ng enpl oyees' wages, hours, and working conditions. Dated: July

16, 1982

JGN P. McCARTHY, Menber

ALFRED H SONG Menber

JEROME R WALD E Menber
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CASE SUMVARY

Debr um Knudsen Dai ry 8 ALRB No. 49
Case \o. 80-RG 1-F

|HE DEQ S N

Follow ng a representation el ection in which the Christian Labor
Association received a najority of the votes, the Enployer tinely filed
post -el ection objections, alleging that the (LA observer at the el ection
engaged in canpaigning inside the polling area during the balloting, and
that such conduct affected the results of the election. The Investigative
Hearing Examner (IHE) recommended di smssal of the Enpl oyer's objections.
The IHE found that the QLA observer did not have any discussions wth voters
about whet her they should vote for the Lhion and that, even if the QA
observer placed a Lhion canpai gn card on the voting table during the
el ection, such conduct did not tend to affect the voters' exercise of a free
choice. The IHE al so found that the enpl oyees' mstaken belief that the
Board agents conducting the el ection were Uhion representatives did not tend
to affect the results of the election or to prevent enpl oyees from
exerci sing free choi ce.

BOARD DEO S ON

The Board affirned the IHE s findings and concl usi ons, di smssed
the Enpl oyer's objections, and certified the (LA as the excl usi ve
bar gai ni ng agent of the enpl oyees. The Board noted that, even if it were
to strictly apply the rule set forth by the NNRBin MIchem Inc. (1968)
170 NLRB 362, the (LA observer's innocuous renmarks at the el ecti on woul d
not constitute grounds for setting aside the el ection.

This Case Summary is furnished for information only and is nor an
official statenent of the case, or of the ALRB.

* * *



STATE CP CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:

STEPHEN DEBRUM AND
KNLDSEN DA RY,

Enpl oyer,

and

DA RY BEMPLOYEES LN QN LGCAL #17,
GR STI AN LABCR ASSOO ATl ON

Petiti oner.

Raynond W Thonas, Esq. of
Nel son and Rexon for the

Enpl oyer .

Harold W VWVl kow
for the Petitioner.

CEQ S AN
STATEMENT GF THE CASE

Gase \Nbo. 81-RG I -F

LALRA E ARROYQ Investigative Heari ng Examner: This case

was heard by ne in Fresno, Galifornia, on Cctober 27, 1981. Pursuant to

Petition for Certification filed by the Dairy Enpl oyees Lhi on, Local

#17, Christian Labor Association (AQLA on June 23, 1981, a

representati on el ection was hel d anong t he enpl oyees of De Brum Knudsen

Cairy (referred to as the Enpl oyer) on June 30, 1981.

The Tal ly of

Ballots fromthe el ection reveal ed the follow ng results:

aA
No Uhi on

Unresol ved (hal I enged Bal |l ots

Tot al

2

gl =N



BACKEROUND

As the single chall enged bal |l ot was sufficient to determne the
out cone of the election, the Delano Regional Drector, conducted an
i nvestigation pursuant to 8 Cal. Adnmin. Code section 20363(a). Y

O August 12, 1981 the Regional Drector issued his Report on
Chal I enged Ball ots in which he concluded that there was no evidence to
support the Enployer's claimthat the QAw llfully arranged A berto
Furtado' s enpl oynent for the prinary purpose of having himvote in the
election. Additionally, the Regional Drector concluded that A berto
Furtado worked at
De BrumKnudsen Dairy during the applicable payroll period and was
therefore eligible to vote in the election.? The Enployer tinely filed
exceptions to the Regional Drector's recormendati on and a brief in support
thereof. The Enpl oyer argued that only enpl oyees who are enpl oyed by it at
the tine of the balloting should be eligible to vote. Subsequently, the

Board revi ened t he

Y Section 20363 states in part:

(a) If the tally of ballots discloses that the challenged bal lots are
sufficient in nunber to affect the outcone of the el ection, the
Regional Drector shall conduct such investigation as he or she deens
necessary to determne the eligibility of the chal |l enged voters,
including giving all parties an opportunity to present evi dence on each
of the challenges. Thereafter, the Regional Drector shall issue to the
Board a report containing his or her concl usions and recomendat i ons
and a detailed summary of the facts underlying them

2/ The Regional Drector's investigation reveal ed that the applicabl e
payrol | period for determning voter eligibility in the el ection was June 1
to June 15, 1981. A berto Furtado was hired by the Enpl oyer on My 16,
1981 and worked until June 21, 1981 as a relief mlker in the dairy.
June 21, 1981, Alberto Furtado quit his job and was | ater enpl oyed by a
non-agri cul tural enpl oyer.
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case and issued its decision in De BrumKnudsen Dairy, (Qctober 19, 1981) 7
ALRB No. 34, holding that Alberto Furtado was eligible to vote in the
el ection, overruling the challenge to his ballot,
and thereby, ordering the Regional Drector to open and count the
bal |l ot of A berto Furtado. X
The Enployer tinely filed a petition alleging a variety of
m sconduct as grounds upon which to overturn the election. Pursuant to his
authority under 8 Gal. Admn. (ode section 20365 (c), the Executive
Secretary di smssed sone of these objections and set for hearing the
fol | ow ng obj ecti ons:
I.  Wether the Lhion's observer engaged in
m sconduct by conversing in Portuguese wth
voters, inside the polling area during
balloting, and if so, whether such conduct
affected the results of the el ection.
I1. Wether the Lhion's observer at the
el ection engaged i n canpai gni ng i nsi de the
pol ling area by displaying a canpai gn card
during balloting, and 1f so, whether such
conduct affected the results of the
el ecti on.
Al parties were represented at the hearing and were given full
opportunity to participate in the proceedi ngs including the opportunity to
present oral argunment at the conclusion of the hearing. Additionally,

parties were given leave to file witten briefs.

3/ The Delano Regional Drector issued a revised Tally of Ballot
pursuant to the Qder issued on 7 ALRB No. 34 whi ch showed the fol | ow ng
results:

N thion. . . . . . . ... .. .2
Tot al . 5



Lpon the entire record, including ny observation of the
deneanor of wtnesses, and after consideration of the argunents nade by
the parties, | nmake the follow ng findings of fact and concl usi ons of
| aw

I
JUR SO CTl QN

At the hearing, the Enpl oyer stipulated that it is an agricul tural
enpl oyer within the neaning of Labor Code section 1140.4(c). The (LA al so
stipulated that it is a labor organi zation wthin the neani ng of Labor Gode
section 1140. 4(f).

I
| NTRCDUCTI ON

Seven witnesses testified, four on behal f of the Enpl oyer and
three were called were called by the undersigned IHE# Fomtheir testinony,
the stipul ations reached, and the exhibits in evidence, a description of the
voting area and the nechanics of the el ection is possible.

There were five eligible voters involved in the el ection: Joe Van
Lierop, (referred to as M. Van Lierop) who was designated to act as the
Enpl oyer' s observer; Merrily Van Lierop, (referred to as Ms. Van Lierop);
Joe Avila, (referred to as Avila) who was designated to act as the union's
observer; Frank Mateus, (referred to as Mateus) and A berto Furtado,
(referred to as Furtado). Furtado and Mateus spoke only Portuguese. Furtado
could not read English or Portuguese. There were two ALRB agents conducting

the el ecti on.

4/ The Enpl oyer called Merrily Van Lierop, Joe Van Lierop,
Law ence DeBrumand Joe Avila. The |HE call ed Frank Mt eus,
A berto Furtado and M cente Paal a.



Vicente Paala (referred to as Paala), who was the agent in charge; and David
Caravantes (referred to as Caravantes) who was responsi bl e for giving the
instructions to the workers on the nechani cs of howto vote.

The el ection took place outside the barn at the Ewl oyer's
premses. Atable at which the voters received the ballots, was pl aced
out si de the barn facing west and the ball ot box was placed on top of the
table on the south west end. A voting booth was | ocated on the south side
across fromthe table. Stting at the table in order fromsouth to north
were M. Van Lierop, ALPS agent Paal a, Avila and ALRB agent Caravantes.
During the el ection Caravantes noved around the el ection area. He stood and
talked to the voters at the north end of the table as the prospective voters
approached the table to vote. The prospective voters proceeded into the
voting area, stopped in front of the table to receive the ballot; and
instructions and then went to the voting booth. The balloting took place
between 11:00 and 11:30 a. m

11
FHrst CBIECTI ON

I. Wether the Lhion's observer engaged i n misconduct b" conversing
in Portuguese with voters inside the polling area during
balloting, and if so, whether such conduct affected the results
of the election.

Enpl oyer Al egations

The Enpl oyer alleges that Avila s continuous conversation with the

Por t uguese- speaki ng voters (Miteus and Furtado) prejudiced the results of
the el ection and such conduct warrants setting aside the election. It is
contended that Avila acted as the official translator and agent of the

Board, and while acting in that



capacity Avila not only instructed the voters as to the voting procedures but
al so urged themto vote for the union during the polling period and in fact
narked the "yes" box on the sanpl e ballot.

(A Summary of Testinony

Testinony of Merrily Van Lierop

Ms. Van Lierop testified that Avila gave the instructions to
Furtado and Mateus. Wiile giving instructions on howto vote, Avila grabbed a
bal | ot and narked one of the boxes. Caravantes then proceeded to instruct
Avila not to use that ballot and not to nake nmarks on the bal lot. GCaravantes
then took the ballot anay fromAvila, drewa line through it and narked it
"Void". Avila was then given a newballot to utilize for giving instructions.

Wien M's. Van Lierop was pressed to expl ain which box Avila had
narked while giving the instructions she indicated that he had narked the "No"
box. A this point, counsel for the Enpl oyer requested a recess in order to
get a sanple of the ballot used inthe election. Afacsimle of the ball ot
used at the election was authenticated and i ntroduced into evidence. Ms. Van
Lierop then testified, contrary to what she had stated before, that Avila had
narked the box on the left of the ballot which contai ned the synbol of the
"Christian Labor Association of US, Dairy Enpl oyees Local No. 17, or the
"Yes" box.

Ms. Van Lierop further testified that during the tinme Avila was
giving the instructions, Mateus and Furtado were standing at the end of the
tabl e where Avila was sitting and clearly watched Avila nmark the ball ot.
Though Ms. Van Lierop at that tine was | eaning up agai nst a car parked in

front of the table about five feet



away, she could see the mark on the bal |l ot Avila nade and coul d hear

the conversation between Avila, Furtado and Mateus who were speaking i n
Portuguese. Wen she was asked i f she was abl e to under st and®

any of the words used during? the conversation she indicated that all
she coul d understand was the "instructions [to] vote."¥

Testinony of M. Van Lierop

M. Van Lierop testified that Caravantes attenpted to instruct
the first Portuguese speaking voter who arrived to vote, but was unable to
communi cate wth him?” Caravantes then asked Avila to translate for himand
instruct the Portuguese speaki ng voters. Wen instructing the voters, Avila
used a bal | ot which he marked on the "Yes" box as he was show ng the voters
the "Yes" and "No" boxes on the ballot. Furtado and Mateus were standi ng
right at the edge of the table as Avila gave the instructions, and they coul d

clearly see which box Avila narked.? Caravantes took the narked bal | ot away

fromAvila and narked it "Void".
M. Van Lierop further testified that through 70%to £0* of the

tine during balloting Avila was conversing wth Furtado and

5/ The testinony given by Miteus showed that Ms. Van Lierop was never heard
speaki ng i n Portuguese, and she was heard speaking only; in English.

6/ This is the precise text fromthe transcript.

Q (by M. Thonas, Enployer's Attorney) \Wre you able to understand any of
tBe words used during the conversation? A Instructions, vote. That was
about it.

Q .ay. DO d you hear any other words used that you recogni zed? A \ote.
Just, like | say, those.

2/ The first voter to arrive at the election table was Furtado who was
fol | oned by Mt eus.

8/ M. Van Lierop was sitting at his desi gnated chair (Epl oyer observer)
and fromhi s vantage point he said he coul d see which box Avila narked.



Mateus. As he does not understand or speak Portuguese he "... couldn't really
under stand what was sai d," nonet hel ess, he recogni zed the word "uni on" or
sonet hing that sounded |ike it and maybe one or two Portuguese words that he
couldn't recall at the hearing. According to M. Van Lierop, the ALRB agents
did not nmake any efforts to stop Avila fromcontinual |y conversing wth the
voters.

Testinony of Al berto Furtado

Furtado testified that on the day of the election he arrived at
the dairy at approxinately five to ten mnutes before el even o' cl ock and
renai ned there approximately fifteen to twenty mnutes. Before the
el ection started, he spoke to the workers, M. DeBrum and Avila who asked
hi mhow he was liking his newjob. After the election started, he voted,

pl aced the ballot in the box and |eft.

He al so testified that when he arrived to vote he asked if his
vote was valid as he had already quit his job at the dairy, and he was told
that he could vote so he "voted yes."

S nce he does not read English or Portuguese, he asked which was
the "Yes" box and the "No" box. Furtado Coul dn't renenber

whether it was the Board agent Caravantes or Avila to whomhe directed
I/
hi s questi ons.

9/ In his post hearing brief the Enpl oyer representative alleges that voters
Furtado and Mateus were confused as to the identity of the ALRB agents as
being "union nen." This issue was not raised as an objection to the el ection
by the Enpl oyer and it was therefore not set for hearing. Though at the
hearing the testinony indicated sone confusion as to the identity of the ALRB
agents at the election, | find that whatever confusion did exist did not
affect the voters' exercise of their free choice of the collective bargaining
representative. The testinony fromFurtado and Mateus indicated clearly that
no one at the election told themfor whomto vote or otherw se interfered wth
their free choi ce of a collective bargaining representative.
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The Enpl oyer's representative asked Furtado if anyone asked himto
hel p the union on the day of the election and Furtado replied in the negati ve.
Furtado expl ained that before the day of the election Avila had called himto
encourage himto cone to the dairy and vote because the uni on needed his hel p.
In regards to the content of his conversation wth Avila on el ection day,
Furtado consistently

indicated that the content of their conversation was about his new

I 10/ j ob. This conversation regarding his newjob had taken
pl ace

before the el ecti on began.
Nothing in Furtado' s testinony denonstrated that Avila at any
point during the el ection told Furtado whi ch choi ce he shoul d make when

voting. Testinony of M cente Paal a

Paal a testified that Caravantes handed out the bal |l ots and
gave the instructions on nechanics of howto vote. Caravantes held in his

hand a sanpl e bal | ot narked “Miestra’ or “Sanpl e.”%

Wien Furtado arrived, he inquired if he could vote and was
inforned by Caravantes that he could. In giving the instructions to the
voters, Caravantes spoke in English and Spani sh and al so read the voting
instructions in Portuguese. Nonethel ess, Caravantes had probl ens

communi cating with the Portuguese-speaki ng voters.

10/ This conversation took pl ace when Furtado first arrived at the dairy and
before the el ection started.

11/ Paala explained that as a matter of procedure this sanple ballot Ts narked
"Void" and is discarded after it's been used to give instructions, as was al so
done inthis case. Paala denied in his testinony that in giving the
instructions Avila narked the "Yes" box in the sanple ballot.

12/ According to Paala, Garavantes read in Portuguese fromthe sanpl e
bal | ot which was in Portuguese. However, the voters were still unabl e
to understand him At that point he requested Avila to assist himin
transl ati ng.

-0



Caravantes then proceeded to utilize Avila as an interpreter because
he was bilingual and spoke Portuguese. Caravantes woul d read the instructions
and Avila would translate after him on a point-by-point basis. Paala indicated
that the translation of the instructions |asted approxi nately |less than a
m nut e.

Paal a denied that Avila ever showed a ballot to the voters as they
were comng in. As a nmatter of procedure the Board agents usual |y take one
bal | ot and nark "Sanpl e" or "Miestra” on it and the only ones that are al | oned
to handle this sanple are the Board agents. The only tine that anyone ot her
than the Board agent is allowed to handle a ballot is after a prospective voter
Is given a ballot to vote.

Fnally, Paala testified that for the nost part the el ection was
conducted in an orderly manner, and there was mni nal communi cation anong t he
voters during balloting.

Testinony of Joe Avil a

Avila testified that on the day of the el ection he was asked
to translate the voting instructions to Furtado and Mateus who coul d
not speak Engli sh.

Wen Avila was asked if he recal | ed speaking wth Furtado during
bal I oting, Avila responded that while in front of ALRB agent Caravantes, he
renenbered explaining the ballot to Furtado. Furtado had asked for an
expl anation of specifically which was the "Yes" and "Nbo" box on the bal | ot
because Furtado could not read or speak in English and could not read in
Por t uguese.

The Enpl oyer's representative repeatedl y asked Avila if he

instructed the voters on what choi ce to make and throughout his
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testinony Avila repeatedly denied instructing the voters on what
choice to make. According to Avila he just transl ated what Caravantes asked

himto explain; ¥ that is, that the voters were supposed to nmark only one of
the boxes. The testinony giver, by Furtado, Paala and Avila reveal ed t hat
Avila also translated Furtados' concerns on whether he could vote at the

el ecti on.

He further testified that he may have touched the sanpl e ball ot,
he was not sure if he held it in his hand or not when he was explaining it to
Furtado. However, he deni ed having narked the bal |l ot.

Avi | a acknow edged havi ng spoked to Furtado before the el ection
started and aski ng hi m"how he was doing on his [new job.”

Testinony of Frank Mateus

Mateus testified that when he arrived to vote there was one nan
ahead of him (referring to Furtado) who went in, voted, placed the ballot in
the box and left. He too voted, placed the ballot in the box and left. He
expl ai ned that Caravantes said to him"G over there, put [the ballot] in the
box." A though, Mteus does not speak English, nonethel ess, he was able to

understand the limted instructions given to himby Caravantes. According to

13/ This is the response to the question of what was explained to the voters.
A "And | showed them because they didn't know what was what, and one of
themguys [ Caravantes] told ne what it was, and | told themwhat it was, and
he told ne that for themto nark one of them and | told themthat, to nark
one of them"

Avila also stated that Caravantes expl ained "how they had to just put a
line in one of the boxes, they had to fold it up and put it inside of [an]
envel ope or sonething like that."

He also reiterated that he translated exactly what Caravantes was sayi ng
and he did not "add anything el se.”
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Mat eus no one spoke to himin Portuguese during balloting. In fact,
everyone at the election table was qui et .

He expl ained that when he was given the ballot he knew what to do
wthit. GCaravantes did not tell himwhat to do, but rather gave himthe
ball ot in such a manner which he interpreted to nean "go ahead and do what
you want to do."

Mat eus throughout his testinony appeared to be very nervous,
uneasy and reluctant to answer questions. P e also protested that he was
forced to take a day off fromhis job to come and testify at the hearing.

(B} F nding of Fact

| credit the testinony given by Avila, Furtado and Paala, in
regards to the content of the communicati ons between Avila and the voters
during balloting. Their testinony establish that Avila s communi cations
wth Furtado and Mateus at the voting table was [imted to translating the
voting expl anations for Caravantes, and answering Furtado's inquiry on
whet her or not he coul d vote.

| believe Avila's testinony since throughout the hearing he
consistently denied that he specifically instructed the voters on who to
vote for, after repeatedly bei ng asked by the Enpl oyer's representative. He
repeatedly indicated that at the voting table he limted hinself to
translating what Caravantes was saying to the voters. He al so enphasi zed
that he translated the instructions only upon Caravantes' request for himto
do so. Hs testinony was al so credi bl e when he indicated that it was
possi bl e that he mght have touched the ball ot when giving the instructions

but denied that he narked the bal | ot.
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Furtado's testinony corroborated Avila' s testinony as Furtado
admtted that he asked for instructions and wanted to know whi ch was the "Yes"
and "No" box since he could not read English or Portuguese. Furtado al so
indicated that he had asked if his vote was valid and after he was told he
could vote he "voted yes." Furtado admtted that Avila had encouraged himto
hel p the union before the el ection day, but he denied that anyone asked himto
keep the union or told himto vote for the union on el ection day.

Paal a testified that Furtado asked whet her he [Furtadc] coul d
vote when he first arrived at the voting table. Paal a al so corroborated
Furtado's and Avila' s testinony that Avila interpreted for Caravantes who
was unabl e to communi cate wth Furtado in Portuguese. According to Paal a
it appeared that Avila was transl ating poi nt-by-poi nt what Caravantes was
saying. Paala also denied that Avila wongfully marked the sanpl e bal | ot
on the "Yes" box.

| believe Paala' s testinony that, as a natter of usual
procedure, the ALRB agents use a sanpl e ballot when giving the instructions
which is later narked void and di scarded as was done in this case. Paala
expl ai ned that he was responsi bl e for conducting the el ection and denied that a
wongfully marked bal | ot was recovered fromAvil a.

| give nore weight to the Avila's and Furtado's testinony in
regards to the content of the communication that took place at the el ection
table. Both Avila and Furtado appeared to be credible wtnesses. Both
were cooperative and indicated that they were answering the questions as
fully as their recollection allowed them They did not refuse to el aborate

on specific points when they were asked to do so.
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In contrast, Mateus' testinony is given | ess credence as he was
reluctant to answer the questions posed, and general |y was
reluctant to el aborate on specific points. He testified that he understood
the limted instructions given to himin English when he was handed t he
bal I ot, yet at the hearing he admtted he did not speak English. He denied
that anyone spoke to himin Portuguese or that anyone spoke Portuguese while
he was there, yet the testinony of the other wtnesses indicated that Avila
translated the instructions for Caravantes fromEngli sh to Portuguese.

After taking into consideration all of the testinony given, it
appears that the interaction that took place at the el ection table was
prinmarily between Avila, Furtado and Caravantes, even though, Miteus was
standing in the area when Avila was translating the instructions.

Additional |y, Mateus, unlike Fur-ado, indicated that he knew what to do with
the ball ot when he got there inferring that he did not need instructions.
Fromhis testinony it is difficult to ascertain to what extent he felt that
the instructions were directed at Furtado and not at him as he refused to

el aborate on what was said to whomand by whomit was said. Neverthel ess, he
was clear and definite on the point that nobody told himwhat to do or who to
vote for at the el ection.

The Enployer's wtnesses, M. & Ms. Van Lierop, were the only two
who testified that Avila specifically instructed the voters to vote for the
uni on, even though the evi dence established that they do not speak or
under st and Portuguese thensel ves. They were unable to testify as to the
exact content of the conversation between Avila Furtado, Mteus and

Caravantes, although, they testified that they
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were able to understand only sel ective words of what was said. | find their
testinony to be unreliable in regards to what in fact Avila said as their

sel ecti ve nenory excl udes everything not selected and in this case everythi ng
not under st ood.

Further, Ms. Van Lierop's testinony was inconsistent. Frst she
indicated that Avila had narked the "No" box. However, after the hearing
recess, Ms. Van Lierop clained to have clear recollection of exactly what
box on the ballot Avila had narked and contradi cted her prior testinony by
stating that in fact Avila had narked the "Yes" box.

The Enpl oyer's argunents inply that in this case translating the
instructions on the nechanics of voting was synonynous wth telling the
enpl oyees who to vote for. The evidence, however, established that Avil a,
whil e acting as the union observer, limted hinself to translating
Caravantes' expl anati ons and respondi ng to Furtado's question as to which was
the "Yes" and "No" box. The preponderance of the evidence did not support
the Enployer's allegation that Avila instructed the voters on what choice to
nake, nor that the sanpl e ballot had been voi ded because Avila nmarked it.

The testinony of the two voters affected does not support a
finding that the voters were coerced in naking their free choice at the
el ecti on.

(O Analysis and Goncl usi on

The Board has established that the standard to be applied to
objections to the conduct of elections or to conduct affecting the results of
the elections is that an election wll not be overturned unl ess such

m sconduct refl ects an at nosphere i n whi ch enpl oyees
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are unable to freely choose a col |l ective bargai ni ng representative. Harden
Farns of Galifornia, Inc., (February 1976), 2 ALRB No. 30 Kawano Farns,
Inc., (March 1977), 3 ARB No. 25, DArrigo Bros., (My 1977), 3 ALRB Nb.

37. In a nore recent decision the Board enphasized its policy to
"...scrutinize all the factors which tend to restrain the enpl oyees'

exercise of free choice.™ S A Grrard Farmng Gorp. , (August 1980), 6

ALRB No. 49.

In order to determne whether Avila's statenents were of such nature
as to affect the voters' free choice, one nust inquire into the content of the
conversation. Uhder the Mlchemrule, MIlchern, Inc. , (1968) 170 NLRB Nb. 46,
the NLRB sets aside an el ection when a party engages in a sustai ned
conversation wth voters in the polling area during the el ection. The ALRB has
refused to apply the MIchemrule as a per serule in the agricultural context,

Superior Farmng, (April 1977), 3 ALRB No. 35. Nonet hel ess, when the al | eged

statenents are nade by observers, both the NLRB and the ALRBinquire into the
content of the statenment and determne if the statements were of such character
as to affect: the free choice of the voters. Harden Farns, (February 1976), 2
ALRB Nb. 30, Kawano Farns, Inc., (March 1977), 3 ALRB No. 25, Century Aty
Hospital, (1975) 219 NLRB No. 6, Mbdern Hard Ghrone Service (o., (1970) 187
NLRB 82, General Dynamcs Corporation, (1970) 181 NLRB 874.

In this case the Enpl oyer urges that Avila' s conduct in translating
the instructions on voting conpel s the conclusion that Avila' s conversation was
not restricted to greetings and therefore it nust be inferred that Avila al so

told the enpl oyees to vote for the union.
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Inafactually simlar case the NLRB held that "Renmarks nade in
Spani sh by [the] union's el ection observer to a nunber of Spani sh-speaki ng
voters do not warrant setting an el ection aside since the uni on observer
clained he nerely translated the Board agent's expl anati on of voting procedures
and there was no evidence to the contrary.” Deeco, Inc./ (1956), 116 NLRB No.
102. In Deeco, Inc., a nunber of voters of Mexican origin spoke little or no
English and the Board agent tried to explain the procedures to themin English,
but the voters did not understand the Board agent's instructions in Engli sh.
The observer then translated the explanation into Spani sh for the non-English
speaki ng voters. The [NLRB] stated that "in the absence of any evi dence that
the observer did anything nore than translate the Board agent's instructions,
we (the Board) are not justified ininferring that during this brief
conversation he engaged in el ectioneering,” 116 NLRB, No. 102 at page 991. The
NLRB has al so recogni zed that el ection observers, "...are in effect, dual
agents as agents for their respective parties and for the Board." As

observers, "...they are required, in the course of their duties...to engage in
conversations wth the voters." General Dynamics, Gorporation and I nternational
Lhion of Hectrical, Radio & Machine Wirkers, AFL-Q G QLC Narch 1970, 181 NLRB

No. 142.

The credi ble evidence in this case established that Avila |imted
his conversation wth the voters to translating the expl anati ons of ALRB agent
Caravantes in response to Furtado's questions. Having found that the
preponder ance of the evidence in this case did not establish that in fact Avila
also instructed Furtado and Mateus to vote for the Christian Labor Association,

Dai ry Enpl oyees Local 17,
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| conclude that Avilas’ statenents did not constitute el ectioneering
requiring the Board to set aside the el ection.
Therefore the obj ecti on nust be di sm ssed.
IV
Second (j ection

I1. Wether the union's observer at the el ection engaged in
canpai gning inside the polling area by displaying a canpai gn
card during balloting/ and if so, whether such conduct
affected the results of the el ection.

Enpl oyer Al egati ons

The Enpl oyer contends that the union observer, Joe Avil a,
engaged in msconduct during balloting by canpai gning i nside the
polling area in violation of 3 California Admnistrative Gode section
20350(b)* of the Board's regul ations. According to the Enpl oyer the union
observer's m sconduct consisted of displaying a "union canpai gn card® on the
voting tabl e during ball oting.

(A Summary of Testinony

Testinony of Ms. Van Lierop

Ms. Van Lierop testified that during balloting, Avila reached
into his back pocket, pulled out his wallet and pulled a card fromit which
he placed on the mddl e of the election table. The card renai ned in the
plain viewof Furtado and Mateus who were standing in front of the el ection
tabl e.

Ms. Van Lierop described the card as being larger than a
busi ness card, approxinmately "three inches high and four inches wde,"

and "kind of a creamcolor."

IV Section 20350 (b) states in part that observers so designated shoul d
not wear or display any witten on printed canpaign material or otherw se
engage in any canpai gn activities on behalf of any party while acting as
obser vers.
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Upon questi oni ng by the undersigned | HE regardi ng whet her the card
had any identifiable union synbols, Ms. Van Lierop responded "I didn't see
any" and "l don't think so." She also indicated that she could not read the
witing on the card fromthe pl ace where she was standing, five feet away, and
she did not know what the card was all about.

Testinony of Joe Van Lierop

M. Van Lierop testified that during balloting Avila pulled out a
card and placed it onthe table in front of him He identified the card as
being of an off-white color printed and | arger than a busi ness card
approxi mately two by three inches. According to M. Van Lierop the card
renmai ned on the el ection table until just before the polls closed in plain
view of Furtado and Mateus.

Upon questi oni ng by the undersigned | HE regarding the
characteristics of the card Avila pulled out, M. Van Lierop responded t hat
fromthe angle he was sitting he "couldn't really read it." He "felt it was a
union card or sonething |ike that because the ALRB agent had | ooked at it and
told Avilato get it off the table." He did not see any identifiable synbols
on the card that would allowhimto testify with certainty that the card Avila
pul l ed out was in fact a union canpai gn card.

Testinony of Frank Mateus

Mat eus testified that when he approached the voting tabl e he
observed a nan sitting at the table, who had a |ot of papers in front of him
but he did not know what those papers were. H s testinony did not nake any
specific reference to having observed the al |l eged uni on canpai gn card that

Avil a displ ayed during bal |l oting.
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Testinony of Al berto Furtado

Upon questi oni ng by the undersigned | HE as to what he saw on t he
el ection tabl e when he cane to vote, Furtado responded by stating that he saw
"papers,” a box where to place the ballots, and the peopl e who were sitting
down at the table. Wen pressed to explain what sort of "papers" he responded
that he couldn't explain what they were as he did not know howto read in
Engl i sh.

Testinony of Micente Paal a

Paal a testified that after the observers were given instructions
and before any bal |l ots had been cast, he noticed that Caravantes asked Avila
to keep a card out free the viewof the voters which Avila had put on the
table. He described the card as being ten by six inches in size, wth
nanuscript witingonit. Heindicated that he did not actual ly see when
Avila place the card on the table, but assuned that Caravantes instructed
Avilato get it off the table as soon as Caravantes noticed the card.

Testinony of Joe Avila

Wien asked if he recall ed having pull ed a union card fromhis
pocket and placing it on the table during balloting, Avila replied that he did
not renenber having pul led out a card nor placing it on the table. He did
renenber a Board agent asking himto renove sonething fromthe table, but he
couldn't recall what it was, though he was under the inpression that the Board
agent was referring to a ballot.

(B} F nding of Fact

Wil e there was testinony establishing that Avila placed sone sort
of paper on the election table during balloting, the totality of the evidence

did not establish that the paper displayed
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Avila was in fact a union canpai gn card as all eged by the Enpl oyer. The
evi dence showed that none of the wtnesses were able to identify the
content or any identifiable union synbols or insignia of the paper

di spl ayed by Avila.

Ms. Van Lierop was unabl e to see any identifiable synbols or
insignia on the card that woul d establish that the paper Avila placed on the
table was in fact a union canpaign card. M. Van Lierop al so was unabl e to
identify the content or any union symbols as he couldn't read the card fromthe
angl e where he was sitting. M. Van Lierop assuned that the paper was a union
card because of the remarks nmade by the ALRB agent when instructing Avila to
renove it fromthe election table, but he could not identify the alleged card
as a union canpai gn card.

Furtado and Mateus referred to having seen papers or. the table.
However, their testinony failed to establish that they specifically observed
the all eged uni on canpaign card on the el ection table during balloting. Avila
did not renenber placing a union canpai gn card on the el ection table.

(O Analysis and Goncl usi on

It is well established that the burden of submtting evidence in
support of its objections to an election rests upon the person filing such
objections. Forenost Dairies of the South, (1968) 172 NLRB 1242, Mattison
Machi ne Works, (1958) 120 NLRB 58, affd. 365 U S 123, The Sheffield

Gorporation and DOstrict 13, International Association of Machinist, AHL.-AQ
(1959) 123 NLRB 1454, Bufkor-Pel zner Dvision, Inc., (1968) 169 NLRB 998. In

this case the Enpl oyer failed to neet his burden of proof as the evidence

pr esent ed
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did not establish that the paper which Avila placed on the el ection table
during bal loting was in fact a uni on canpai gn card.

In Véstern Hectric, Inc. (1949) 87 NLRB 183, the

enpl oyer had objected to the el ection on the basis that the uni on observer
wore a button bearing the initials of the union during the el ection
al leging that such conduct unfairly influenced the results of the election.

The NLRB hel d that the wearing of buttons or simlar insignia at an
el ection by participants thereinis not prejudicial to the fair conduct of the
el ection. The Board reasoned that "the identity of election observers, as wel
as the fact that they represent the special interest of the parties, is
general |y known to the enpl oyees. "

Bven assumng that the alleged card was a uni on canpai gn card the
ALRB has hel d that the presence of canpaign naterials inside the polling area
are not a ground for setting aside the el ection unless the presence of such
nmaterial caused a disruption of voting or otherwse interfered wth the
election. Harden Farns, (February 1976), 2 ALRB No. 30, \eg-Pak, (Cctober
1976), 2 ALRB No. 50, John Hnore Farns, (February 1977), 3 ALRB No. 16, P.P.
Mirphy s Sons, (March 1977), 3 ALRB No. 26.

In the present case no evi dence was presented whi ch suggests that
the presence of canpaign material in the polling area, assumng that the paper
Avila placed on the tabl e was a uni on canpai gn card, had any effect what soever
on the exercise of free choice by the voters. The evidence established the
contrary, in that none of the voters were able to verify the content of the
card and none observed any union insignia that woul d have influenced their free

choice or interfered wth the el ection process. Additionally, in this case
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it was well known to all the enpl oyees that Avila was a pro-uni on nan.
Moreover, there was no evidence of any disruptive conduct in the el ection
process caused by the presence of the paper which Avila placed on the
table. Therefore, under the facts and circunstances of this case, |

concl ude that the conduct conpl ai ned of by the Enployer is not sufficient
to have affected the results of the el ection.

Therefore, the objection is hereby di smssed.

RECOMMENDATI ON

Based on the findings of fact, anal ysis and concl usi ons herein,
| recommend that the Enpl oyer's objections be dismssed and that the Dairy
Enpl oyees Lhion, Local No. 17, Christian Labor Association, be certified as
the excl usive bargaining representative of all of the agricultural

enpl oyees of the enployer in the Sate of Galifornia.

DATED February 22, 1982
Respectful |y submtted,

/7\4@-,% E St
[ACRA E ARROYO

I nvestigative Hearing Exam ner
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