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CEQ S ON AND (RIER
n July 30, 1981, Admnistrative LawQficer (ALQ Aie Shoorl

I ssued the attached Decision in this proceeding. Thereafter, Respondent filed
tinely exceptions wth a supporting brief and the Gharging Party filed a bri ef
inreply to Respondent’ s excepti ons.

Pursuant to the provisions of Labor (bde section 1146,
the Agricultural Labor Relations Board (Board) has del egated its
Authority inthis natter to a three-nener panel .

The Board has considered the record and the ALOs
Decision in light of the exceptions and briefs and has decided to affirmthe
rulings, findi ngs,y and conclusions of the ALO and to adopt his reconmended
Qder as nodified herein.

Respondent excepts to the ALOs failure to use the

[T rrrrirr

= In the first line on page 18 of the AOs D[ecision, he

i nadvertently stated "Soring of 1977"; the correct date is Soring of
1979.



Wight Li neZ analysis inthis case. Respondent contends that had the ALO
appl ied Wight Line, he would have reached a contrary concl usion. V& di sagree.
In appl ying the Wight Line anal ysis, we reach the sane concl usion as the ALO
and we find that Respondent viol ated Labor (xda section 1153(a) by di schargi ng
Julio Alcaia and Lorenzo berber for their participation in protected concerted
activity.

The Wight Line analysis is essentially the sane as the "but for"
test that we have used in our previous decisions concerning dual notives for
alleged discrimnatory conduct. (N shi Geenhouse (Aug. 5 1981) 7 ALRBNb. IS
See also, Martori Bros. v. ALRB (1981) 29 Gal . 3d 721.) Uhder Wight Line, once

the General unsel has nade a prina facie showng that unl aw ul di scrimnation
was a notivating factor in an enpl oyer's decision to take an adverse enpl oynent
action, the burden shifts to the enpl oyer to showthat it woul d have reached the
sane deci sion absent the protected activity. (Mrrill Farns (Jan. 22, 1982) 8
ALRB No. 4; Nshi Geenhouse, supra.)

To establish a prina faci e case, the General unsel has to prove by
a preponderance of the evidence that the enpl oyer knew or at |east believed,
that the enpl oyees had engaged in protected concerted activities and that they
were di scharged because of those activities. (Lawence Scarrone (June 17, 1981)

7 ALRB No. 13.)

Inthe instant natter, we find that the General unsel establ i shed

a prinma facie case of discrimnatory discharge i n whi ch

< wi ght Line, ADvision of Wight Line, Inc. (1980) 251 N.RB
1083 [105 LRRVI1169] .

8 ALRB N\o. 46 2.



a notivating factor in Respondent's deci sion was the protected
activity of Alcala and Berber. g Respondent had know edge of Alcala s and

Ber ber' ng participation in or attendance at several

neetings wth co-owner Butch Lindley to discuss issues of seniority and the
institution of newwork rules by their forenonan, Mria Qivas. Those neetings
took place during the first two weeks of the pruning season. Early in the third
week, A cala and Berber were summarily di scharged shortly after they entered the
rowof a co-worker to assist him Forewonan Qivas ordered themto | eave the row
and togoontotheir own rons. Acaaand Berber did |eave their co-worker's
rovwthin thirty to ninety seconds after Qivas' order. Qivas inmediately
reported the incident to co-owner Lindley. After work that day, Lind ey called
Acala and Berber separately into his office and di scharged each of themw t hout
any investigation of the incident. Lindey told Acala that one of the reasons

for the discharge was because A cal a had been creating too

g Respondent argues that the enpl oyees' neetings wth co-owner Lindl ey did not
constitute protected concerted activity but rather were limted to i ssues of
i ndividual concerns. V& find no nerit in Respondent’ s contention since any i ssue
directly involving the enpl oynent, wages, hours and working conditions of
enpl oyees qualifies as a subject matter for protected concerted activity. (Jack
Bros, and MBurney, Inc. (Feb. 25, 1980) 6 ALRB Nb. 12.) W affirmthe ALOs
finding of protected concerted activity. Hwever, we do not adopt the AOs sole
reliance on the factors set forthin Shelly and Anderson Furniture Mg. . v.
NRB (9th Gr. 1974) 497 F.2d 1200 [86 LRRM2619]. Rather, we shall continue to
use a case- by-case approach in anal yzing facts to determne the existence of
protect)ed concerted activity. (See, e.g., BIl AdamFarns (Dec. 21, 1981) 7 ALRB
No. 46.

qulthough Berber was not as active as A cala in speaki ng out
about grievances and attendi ng neetings, co-owner Sutch Lindley testified
that Berber had attended at |east one neeting in Lindley's office to discuss
enpl oyee gri evances.

8 ALRB N\o. 46



nany probl ens for the conpany.

Respondent asserts that the delay of A cala and Berber in
obeyi ng thei r forewonan constituted i nsubordination as defined inits witten
rules of enploynent. The evidence, however, shows that previ ous ternminations
were based on serious infractions such as intoxication and fighting on the job.
Generally, warning slips were given for minor infractions such as tardiness or
absence wthout permission. Four warnings in a cal endar year could lead to
termnation. After reporting the incident to Lind ey, forewonan Qivas bel i eved
the incident nerely warranted a warning. Lindley did not tell Qivas of his
decision to termnate Alcala and Berber until after work that day. V& therefore
find that the conduct of A cala and Berber did not warrant di scharge under
Respondent* s est abl i shed personnel policies. The only renai ning expl anation for
the di scharges is the concl usion reached by the ALOthat Lind ey
termnated A cala and Berber inretaliation for their participation in protected
concerted activi ty.§/

Respondent excepts to the ALO s reconmendati on not to

=l Menber MGarthy concurs in his coll eagues' finding that enpl oyees A cal a and
Berber acted in concert wth other enpl oyees during their discussions wth
Respondent concer ni ng enpl oyee benefit proposal s and other conditions of
enpl oynent but dissents fromtheir further finding that they were termnated for
that reason. H would find that the all eged di scri mnatees were di scharged for
violating conditions of enpl oynent and that they had been adequat el y forewar ned
that such infractions woul d be cause for dismssal. The fact that enpl oyees have
engaged in protected concerted activity does not insulate themfromdi scharge for
I nsubordination or other just cause. (Vdterbury Gormttee Antenna, Inc. v. NLRB
(2d Qr. 1979 587 F.2d 90 [99 LRRVI3216].) It is his viewthat the ngority has
been msled by the ALOs mispl aced eval uation of the nature of the discipline.
(Hansen Farns (May 24, 1977) 3 ARB Nb. 43, NNRBv. Mntgonery Vdrd (8th Gr.
1946) 157 F. 2d 486 [19 LRRVI2008] .)

8 ALRB N\b. 46 4,



grant attorney fees or costs for its defense of allegations which were di smssed
by the AQ The ALObased his reconmendation on the guidelines for frivol ous
litigation as set forth, in Hck's, Inc. (1971) 191 NLRB 886 [ 77 LRRM1513] and

our decision in Tenneco Veést (My 27, 1931) 7 AARB Nb. 12. ¢ have recently
held that this Board has no authority to grant attorney fees or costs to a
Respondent who is exonerated of violations alleged in a conplaint.

(J. G Boswell, Inc. (My 10, 1982) 8 ALRB No. 31; Neunan Seed .

(Qet. 27, 1981) 7 AARB Nb. 35.) Ve therefore adopt the ALO s recommendati on

not to anard fees or costs to Respondent.
R
By authority of Labor Gbde section 1160.3, the Agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent J & L Farns, its
officers, agents, successors and assigns, shall:
1. Qease and desist from

(a) DOscharging or otherwse discrimnating against: any
agricultural enployee for participating in protected concerted activities.

(b) In any like or related nanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Agricultural Labor Relations Act
(Act).

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Gfer to Julio Acala and Lorenzo Berber i medi ate and

full reinstatenent to their forner or substantially

8 ALRB N\o. 46 5.



equivalent positions, wthout prejudice to their seniority or other rights or
privil eges.

(b) Maike whol e Julio A cala and Lorenzo Berber for all |osses of
pay and ot her economc | osses they have suffered as a result; of the
di scrimnation agai nst them such anounts to be conputed, in accordance wth
establ i shed Board precedents, plus interest thereon conputed at the rate of seven
percent per annum

(c) Preserve and, upon request, nake available to
this Board and its agents, for examnation, photocopyi ng, and ot herw se copyi ng,
all payroll records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Orector, of the backpay and reinstatenent rights
due under the terns of this Qder.

(d) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(e) Mail copies of the attached Notice, in all
appropriate |anguages, wthin 30 days after the date of issuance of this Qder,
to all agricultural enpl oyees enpl oyed by Respondent at any tine during the
period fromDecenber 1, 1979, until the date on which the said Notice is nailed.

(f) Post copies of the attached Notice, in all
appropriate |anguages, in conspicuous places on its property for 60 days, the
tine(s) and place(s) of posting to be determned by the Regional Drector, and

exerci se due care to repl ace any Notice

8 ALRB N\b. 46 6.



whi ch has been altered, defaced, covered, or renoved.

(g) Arange for a representative of Respondent or a Board agent
todstribute and read the attached, Notice, in ail appropriate |anguages, to all
of its enpl oyees on conpany tine and property at tine(s) and pl ace(s) to be
determned by the Regional Drector. Followng the readi ng, the Board agent
shall be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nay have concerning the Notice
or their rights under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Respondent to al |l nonhourly wage
enpl oyees in order to conpensate themfor tine lost at this reading and during
t he questi on-and- answer period.

(h) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the Regi onal
Drector's request, until full conpliance is achi eved.

Dated: June 22, 1982

JON P. MCARTHY, Menfer

AFREDH SONG Menber

JERME R WADE Mnber

8 ALRB N\o. 46



NOIM CGE TO AR GLTURAL BVALOYESS

After investigating charges that were filed in the Salinas Regional Gfice, the
General Gounsel of the Agricultural Labor Relations Board issued a conpl ai nt whi ch
alleged that we had violated the law After a hearing at whi ch each side had an
opportunity to present evidence, the Board found that we did violate the | aw by

di scharging Julio A cal a and Lorenzo Berber because they protested about worki ng
conditions during a two week period between Decenber 3 and Decenber 17, 1979. The
Agricultural Labor Relations Board has told us to pest and publish this Notice. W&
wll c@what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a |aw that
gives you and all other farmworkers in Gilifornia these
rights:

1. To organi ze yoursel ves;

2. Toform join, or help unions;

3. Tovotein a secret ballot election to decide whether you wvant a union to
represent you;

4, To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a n@jority of the enpl oyees and certified
by the Board;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VE WLL NOI do anything in the future that forces you to do, or stops you from
doing, any of the things |isted above.

VE WLL NOI discharge, lay off, or otherwse discrimnate against any enpl oyees
\/\hoCI participate in neetings wth conpany representatives to protest working
condi ti ons.

VEE WLL reinstate Julio Alcala and Lorenzo Berber to their forner jobs, or to

conpar abl e enpl oynent, wthout | oss of seniority or other privileges, and we w |
rei nburse themfor any pay or other noney they | ost because of their discharge from
J &L Farns.

Cat ed: J & L FARVB

Represent ai 1 ve Ihtle

If you have a question about your rights as farmworkers or about this Notice, you
nay contact any office of the Agricultural Labor Relations Board. Qe officeis

| ocated at 112 Boronda Road, Salinas, Galifornia, 93907. The tel ephone nuner is
(408) 443- 3160.

This is an official Notice of the Agricultural Labor Rel ations Board, an agency of
the Sate of Gilifornia.
DO NOr ReEMDE (R MUTT LATE

8 ALRB N\b. 46
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CAE SUMMRY

J &L Farns 8 ALRB N\b. 46
(LAY Gase Nos . 79- (B 434-SAL
80- & 42- SAL
80- (& 66- SAL
ALOCEQ S ON

The ALOfound that Julio A cala and Lorenzo Berber engaged i n protected
concerted activity by attending neetings wth the co-owner of the conpany to di scuss
work-rel ated grievances. The ALO concl ude that Respondent viol ated section 1153(c)
by discharging Alcala and Berber for an alleged infraction of work rules wthin a raw
days after their participation in those neetings wth the co-owner. A though Berber
was not as active in the concerted activity as Alcala, the ALOfound that since
Berber was invol ved in the sane incident which led to Acala s discharge, the
Respondent al so termnated Berber in order to appear consistent. To renedy the
1153(a) violation, the ALOrecommended the reinstatenent of Al cala and Berber wth
backpay and seniority, a cease and desist order, and the reading, posting,
distribution and nailing of an appropriate renedial notice.

The ALO recommended di smissal of the allegation that Respondent viol ated
1153(c) by discharging Alcala and Berber for their union activities. The ALO found
that their union activities were too renote in tinme to support a finding of
di scrimnation based on those activities

The ALO al so recomnmended di smmssal of the allegation that Respondent
refused to rehire Javier Barragan because of his union activities, finding that
Respondent did not rehire Barragan because he failed to report to work on the
agreed upon starting date.

Fnally, the ALOrecormended dismssal of the allegation that Respondent
conspired wth labor contractor Felipe Arce to lend noney to enpl oyees i n exchange
for their no union votes inthe election. The ALOdiscredited Arce' s testinony and
found no evidence to support the allegation. The ALQ however, deni ed Respondent' s
request for attorney fees and costs inits defense of the all egati ons concerning
Ace's loans. The ALOrelied on the definition of frivolous litigation as set forth
inHeck's Inc. (1971) 191 NLRB 886 [ 77 LR-M 1513] and Tenneco Vést (My 27, 1981) 7
ALRB No. 12, to support his recommendation agai nst awarding attorney fees or costs to
Respondent .

BONRD CEO S ON

The Board affirned the rulings, findings and concl usions of the ALQ
Wth regard to the discharges of A cala and Berber, the Board applied the Wight Line
or dual notive analysis to the facts and reached the sane result as the AOin
concl udi ng that Respondent viol ated section 1153 (a).

The Board ordered Respondent to reinstate Alcala and Berber to their
forner positions wth backpay and full seniority rights, as well as to cease and
desi st fromsuch discrimnatory conduct. The Board al so ordered the posting,
nailing, reading and distribution of a notice as reconmended by the ALQ



The Board relied on its decisions in J. G Boswell (My 10, 1982) 8
ALRB No. 31 and Neurman Seed (Qet. 27, 1981} 7 ALRB No. 35, to deny attorney fees or
costs to Respondent. In those cases, the Board determined that it has no authority
to anard attorney fees or costs to a Respondent who is exonerated of violations
alleged in a conpl aint.

* % *

This Case unmary is furnished for infornation only and not an official statenent
of the case, or of the ALRB

8 ALRB N\o. 46
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CEQ S ON GF THE ADMN STRAT VE LAWGH (R

ARE SIHXR, Admnistrative Lawdficer: This case was heard by ne-
on Mrch 3, 4, 5 6, 10, 11, 16, 17, 18, 19, 20, 23 and 24, 1981 in Sl inas and
King Aty, Glifornia. Two conplaints issued herein. The first conplaint, which
issued on July 31, 1980, based on charges filed by the Lhited FarmVrkers of
Anerica, AH-A O (hereinafter called LAY, and duly served on Respondent J & L
Farns on May 6 and 21, 1980 respectively, alleged that Respondent conmtted
various viol ations of the Agricultural Labor Relations Act (hereinafter referred
to as the ARA or the Act). The second conpl ai nt, which issued on Decenber 16,
1980, based en a charge



filed by the UFWand duly served on Respondent on Decenber 21, 1979, alleged
the Respondent cormitted an additional unfair |abor practice. An order
consol i dating cases 79-(E434-SA, 80- (&42-SAL and 30- (& 66- 3AL was i ssued
on February 23, 1981

The General Qounsel, the Charging Party and Respondent were
represented at the hearing. The General unsel and the Respondent tinely filed
briefs after the close of the hearing. Upon the entire record, including ny
observation of the deneanor of the wtnesses, and after considering the post-
hearing briefs submtted by the parties, | nake the followng findings of fact:
. Jurisdiction

Respondent admitted inits answer, and | find, that it is an
agricultural enpl oyer wthin the neani ng of Section 1140.4(c) of the Act. |
find that the UFW the Charging Party herein, is a |abor organization wthin the
neani ng of Section 1140.4 (f) of the Act.
1. The Alleged Unfair Labor Practices

The General ounsel alleges that on or about Decenber 17, 1980
Respondent through its agents, fired enpl oyees Julio A cal a and Lorenzo Ber ber
because of their participation in concerted activity and their support for the
UFW and that, prior to the representation election in April 1979, Respondent
through its agent Felipe Arce, a labor contractor, lent noney to its enpl oyees
inretun for their promses to vote against the UFW The General Qounsel
further alleges that on or about January of 1980, Respondent, through one of
its nanagi ng partners Butch Lind ey, refused to hire Javier Barragan Sanchez
because of his support for the UFW

-2-



[11. Background I nfornation

Respondent is a partnershi p owned and nanaged by Phillip Johnson and
W L "Butch" Lind ey, and raises principally wne grapes and sone row crops in
the Salinas Valley. 1n 1978, Respondent expanded its operation tenfol d and
contracted wth Felice Arcs, a licensed | abor contractor, to supply themwth
vi neyard workers. A though Respondent enpl oyed sone workers directly, Arce
continued to supply Respondent wth the bulk of its workers until Septenier 1980.

The UFWbegan its canpai gn to organi ze Respondent' s enpl oyees duri ng
the last fewdays of Decenier 1978 and continued until the representation
election held on April 10, 1979. The UFWIlost the el ection, i.e. UFW- 67 votes,
No Lhion - 70 votes, (hallenged Ballots - 2 votes. The UFWfiled tinely
objections. No hearing on objections was held and in My 1980 the Board i ssued
an order declaring noot the issues raised in the objections and certified the
results of the el ection.

V. Aleged Dscrimnatory D scharge of Julio Acala and Lorenzo Berber

A Facts

Julio Alcala and Lorenzo Berber had worked directly for Respondent
for three years and were experienced i n every phase of Respondent's vi neyard
work, i.e. pruning, tying, budding, suckering, and harvesting.

I'n Decenber 1978, the UFWfiled notice of intent to take access to
Respondent' s premses and UPNrepresentatives FH liberto havez and Narci so
Carval es began to visit Respondent's fields to converse wth field enpl oyees
about the advantages of union representati on and persuade themto sign union

aut hori zati on cards.



The uni on canpai gn | asted, three and one-hal f nonths, up to April
10, 1979. Acala and Berber were nenbers of Antonio Mzcarra' s crew Fell ow
crewnener Delfino Gutierrez was the nost active UPWsupporter and the crew
nentoer s el ected hi mpresi dent of the enpl oyees’ ranch coomttee. H's brother
Socorro and Lorenzo Berber were al so active and passed out buttons and
leaflets to their fellowcrewnenbers. A nost every neniber of the crew
including Julio Alcala and Lorenzo Berber, wore UPWbuttons on their caps and
shirts every day up to the date of the election. Afewof themcontinued to
wear themafter the el ection.

Forenan Antoni o M zcarra on occasi ons woul d answer queries about
the LFWfromthe nenbers of his crew He inforned themthat it was their
deci sion to nake and that he thought the URWrepresentation woul d be
advant ageous si nce the union woul d be abl e to secure better wages and wor ki ng
conditions for them M zcarra was extrenely lenient wth his crewand woul d
permt themto ganble, run races and drink wne and beer in the fields.
However this did not adversely affect their production; partner Lind ey
testified that Mzcarra's crewwas al ways the best in respect to the quantity
and quality of its work.

nh the day before the el ection, crew nenbbers, Julio A cal a,
Lorenzo Berber and Javier Barragan testified they noticed a radical change in
M zcarra' s cooments about the UPW They noticed that after he returned from
a pi ckup ride wth owner-nanager Johnson that he told themthat the URWwoul d

not serve their interests and that if the Lhion won the el ecti on gantl i ng



and drinki ng al cohol i c beverages woul d no | onger be permitted while they
were working i n Respondent”’ s fi el ds.

Ater the election Acala and Berber continued to work in
Mzcarra's crew In My, Mria Qivas joined the crewas a foreperson
trainee and al so to | earn the techni ques of buddi ng si nce she was
inexperienced in that respect. In Septenber, the season endeoéj and the
crewwas laid off.

h Decenber 3, Alcala and Berber and ei ght other enpl oyees were
rehired to begin the pruning work in a crewsupervised by Mria Qivas. She
expl ained to themon the first day that each worker woul d be expected to prune
a certain nunber of vines per hour and that no worker was permitted to help
another worker by pruning vines in the latter's row She failed to explain to
the workers the reason for this rule. As each worker conmenced work wth Mria
Qivas she had himor her sign a witten formwhi ch contai ned the rul es of
enpl oynent i n Spani sh.gl

Afewdays later, Julio Acala aong wth Delfino and Socorro
Guierrez, net wth partner Butch Lind ey about Respondent's bonus systemand a
proposed nedical plan. A cal a questioned Lindl ey about when the bonus woul d be

paid and the
LITILIITTIIT]

(HErErrrrrrr

yThe season ran fromearly Decenber to early Septenter.

2/Owe of the witten rules was than an enpl oyee woul d be subject to dismssal if
he or she failed to obey a forenen's order. Hwever the rules about son nany
vines per hour and hel ping fell owworkers were not part of the witten rul es
but were rather oral instructions.



nedi cal insurance plan would go into effect.

At the beginning of the second week, Alcala and the Gutierrez
brothers, went to Lindley' s office and conpl ained to himthat he had passed
over all the experienced regular workers, |ike thensel ves, to bring in as a
foreperson, a certain Mrgarita Hernandez, who had never worked for Respondent
previ ousl y.§/ Li ndl ey expl ai ned to themthat Hernandez had had previ ous
experience as a foreperson el sewhere and stressed the fact to themthat he was
the one to nake such sel ecti ons.

Later on in the second week, Mria Qivas ordered
Acala the Gitierrez brothers and the other four experienced nal e V\orkersﬂ/ to

change the sequence in which they pruned the

rons of grapevines. Sone new enpl oyees who had slight experience in pruning
grapevi nes had started to work that week. As they were considerably sl ower
than the original nenbers of the crew they fell behind the others as the crew
noved across a field, each worker pruning a single row  Qivas told the above-
nenti oned seven experi enced enpl oyees that instead of continuing al ong their
rows they woul d each have to return to the norning starting point and begin a
new row and thus work behind the i nexperi enced pruners. The af orenenti oned
workers understood that the purpose of this "naneuver” was in effect to "push"
the slower workers into a faster pace. They discussed the i ssue anong

t hensel ves and requested Qivas to permt themto discuss the problemwth

9"Alcalatestified that he was the first one to speak at this neeti ng and
then Delfino Gutierrez foll oned and concl uded t he di scussi on.

4 The other four experienced workers were Manuel M || agonez, Lorenzo
Berber, Arnando Zanudi a and Ranon de | a Rosa



Lindl ey after work hours. She consented and after work four of the seven
enpl oyees went the Lindley's office and told himabout the current probl emand
al so about Qivas general lack of flexibility in her nanner of supervising the
crew They added that: they were experienced workers and real ly did not need
cl ose supervision. Lind ey took each worker into his office and tal ked to them
on an individual basis. The first one he tal ked to was Alcala?/ and he expl ai ned
to himthat even though they were conpetent enpl oyees they still needed a
foreperson to direct their work and they shoul d fol | ow any reasonabl e requests
fromMria. He added that if they had any problens wth Mria s orders to cone
see hhm Lindley inhis testinony admtted they they did not discuss the rule
that no worker shoul d hel p another worker in his row

nh the fol l owng Mnday just before the noon break Ranon de | a Rosa,
one of the seven experienced enpl oyees, requested A cala, Berber and A nando
Zanudi a to help himfinish his row H had only five vines renaining in his row
and appeal ed to their friendship in asking his assistance. Al three responded
to his plea and began to prune vines in his ronm Shortly thereafter Qivas
arrived and ordered all three to return to work in their own rows. Berber
replied that he was al nost finished wth the vine he was working on and both he

and A cal a fini shed

Y| credit Acala s testi nony wth respect to the neetings wth Lind ey and the
leading part Alcala took in the discussions. Acalatestifiedina

strai ghtforward nanner and had a good nenory for details. Furthernore, Lindley's
testinony confirned the fact that the three neetings described by A cala actual ly
took place but he was less definite than A cal a about who spoke out at the
neetings as he did not renenier who started a conversation at one neeting and he
thought that all five enpl oyees spoke for thensel ves at anot her one.



the vines they were working on in de la Rosa' s rowg Zanudi a i nmedi at el y
stopped pruning in de la Rosa' s row and went to Qivas pickup truck a few
yards away to drink sone water.
Approxi nately one minute after receiving Qivas' order Acal a
and Berber left de la Rosa's rowand went to the sane pickup truck to oil their
pruni ng shears.z/ ANter amnute there, they returned to their respective rows
and resuned pruni ng.

Ater the crewtook their lunch break, Qivas went to the
office and inforned Lindl ey and Philip Johnson, the other partner, about
the al | eged di sobedi ence of her order by Alcala and Berber. They told her
towite down a sunmary of what had occurred and she conplied. The two
partners discussed in Qivas presence the appropriate discipline for the

work-rule infraction. Qivas left toreturnto the fields and the

~Qivas testified that Acalareplied to her order to stop pruning in de la
Fosa's rowby telling her not to nake such a big thing out of it. Hwever | do
not credit Qivas' testinony on this point since Alcala denied saying it and
other wtnesses, both General unsel's and Respondent's who were in earshot of
the episode testified that they did not hear A cal a answer anything to Qivas
when she gave himthe order.

Z/| find that Al cala and Berber del ayed between 30 seconds and 1 /2 minutes in
obeying Qivas' order. Both Acala and Berber testified it was a natter of
seconds before they left the row Hisa Lopez stated in her testinony that the
naxi numtine was 45 seconds. Arnando Zanudi a, Respondent's wtness, testified
that after he left de la Rosa's row he spent two mnutes at Qivas' pickup and
before he left Acala arrived to sharpen his shears. Asoit is clear fromthe
record that A cala and Berber coul d prune at |east 40 vines an hour whi ch neans
only 1 /2 minutes per vine so that woul d be the naxi numtine needed by themto
finishavine. Qivas' testinony that they renained in de la Rosa' s row for
five mnutes is false inlight of the forenentioned evidence. This falsity is
bol stered by the fact that Qivas added a sentence about the all eged five-
mnute del ay after she had conpl eted the statenent in response to the partners'
request and in a different color ink (wich would indicate it was added sone
tine after she signed the statenent).



two partners continued their discussion, considered suspension of the two
workers, and other alternative puni shnents, and final |y decided that di smssal
was the nost appropriate neasure to be taken since A cal a and Berber had
coomtted a serious violation of the work rules. Lind ey instructed supervisor
Aderette toinstruct Acala and Berber to cone to his office after work ended
that day.

Wen Mria Qivas arrived back in the fields, she
conversed wth her inmedi ate superior, supervisor Seve Al derette, and he
advi sed her to wite up warning notices for the two enpl oyees and del i ver them
to Alcala and Berber. She proceeded to do that and upon delivering themto the
two workers, they inforned her that they would not sign the notices since they
had not been guilty of disobedi ence and i n addition asked her why she had not
given a warning noti ce to Zanudi a since he had al so hel ped de | a Rosa

Qivas told themit was their right to refuse to
signthe warning slips. They told her that they woul d only accept warni ng
noti ces fromthe owners and would go talk to themafter work. Soon afterwards
Qivas rel ayed the nessage to themthat Lindl ey wanted to see themafter work.

Ater work ended, Acala and Berber went to the office to neet
wth Lindley. Lindley first called Acalainto his office along wth
A derette. Lind ey spoke in English to Acala wile Aderette served as the
interpreter.gl He told Alcala that he and Johnson had deci ded to di scharge
bot h hi mand Berber for

§/Oivas testified that she was not authorized to i ssue warning noti ces on her
own but had to secure approval fromone of her superiors.

9/Li ndl ey was fluent in Spani sh and al ways spoke to Alcala, Berber and al |
Foani sh speaki ng workers in Sani sh.
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i nsubordi nation since both had failed to heed Qivas' order to cease
assisting de la Rosa and continued to work in his rowin defiance of the
work rul e whi ch provided for obedience to foreman's instructions. Acal a
protested and pointed out to Lindl ey chat they had not di sobeyed Qi vas,
that it was the customto hel p each other and that although they did not
| eave the rowinmediately they did so soon after Qivas' request.
Li ndi ey added that he had had too nany problens wth him A cala inforned
Lindl ey that he would contact the state (ALRB) to | odge a conpl ai nt agai nst him
Lind ey then told Acala to have his wfe report in for work the next day.
Acalaleft the office and tol d Berber who was entering that they
had been fired.

Lind ey, wth Alderette still acting as interpreter, inforned
Berber that he and Johnson had deci ded to di scharge himand A cal a for not
followng Qivas' orders. Berber gave the sane expl anation as A cala but
Lind ey said that the decision had been nade and that he and A cala had to
| eave the premses since they had been di smssed.

In March 1980, A cala and Berber returned to-Respondent' s premses
and conversed wth Lindl ey about their rehire. Lindley told themthat he woul d
reconsi der their discharge and then informthemof the final decision. Lind ey
tal ked to Johnson and sone w tnesses to the incident and he and Johnson deci ded
that their initial determnation was correct. Respondent then sent letters to
Acala and Berber informing themabout its final resolution and howit was

r eached.
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B Analysis and Goncl usi on

General Qounsel contends that the actual notive for Respondent's
di scharge of A cala and Berber was their union activities in the first part
of 1979 and their protected concerted activities during the two week period

cr ecedi ngl—O/ sai d discharge. According to ALRA precedent, General Gounsel

nust prove by a preponderance of the evidence that there is a casual connection
between the discrimnatory action and the uni on and/ or concerted activities.
The legal principles applicable to discrimnatory acti on based on union activity

and protected activity are identical =

Inthe instant case it is clear that A cal a and Berber
engaged in both union activities and other protected concerted activities
and that Respondent had know edge of such activities.

Berber was very active in union activities during the UFW
canpaign in Spring 1979 while Alcala' s participation was mninal . Berber was
a nenber of the UFV8 ranch coomttee; he openly distributed UFWIliterature
and solicited signatures for authorization cards. A cal a engaged i n none of
these activities as he was nerely one of the nany UFWadherents and wore a

UFWhbutton to work. Delfino Gutierrez was the

NNy
Hrrrrrrrrnl
Hrrrrrrrrnl

3 Jackson & Perkins Rose ., 5 ALRB No. 20 (1979)
= Lawence Sarrone, 7 ALRB No. 13 (1981)
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nost active of Respondent's enpl oyees; he was president of the ranch cormittee
and openly distributed literature and solicited and secured si gnatures on
aut hori zati on cards.

Acala, Berber and Delfino Gutierrez continued to work at Respondent' s
fromafter the el ection until the season-end Septenter |ayoff. Respondent took no
discrimnatory action agai nst either Alcala or Berber during the five-nonth
period. Furthernore, Respondent never took discrimnatory action agai nst Del fino
Gutierrez, the nost ardent uni on advocate, either during this five-nonth period or
the nine-nonth period Gutierrez continued to work in the 1979-80 season. Because
of the af orenenti oned extended periods of tine wth no reprisals on Respondent’s
part agai nst anyone of these three enpl oyees, there exists a strong inference that
Acala s and Berber's Soring 1979 union activities played no part in Respondent's
deci sion to discharge themin Decentber 1979 and | so find.

The situation in respect to the enpl oyees' concerted
activities in Decenbber 1979 is the reverse of the situation in respect to
the Soring union activities. In Decenber Acala s participationin the
concerted activities was naxi nal while Berber's was mni nal .

Respondent argues that Alcala s conversations wth his coworkers and
his and their subsequent conplaints to Lind ey about working conditions do not
constitute protected concerted activities. AUS Qurt of Appeal s has stated the
four conditions necessary to qualify a concerted activity for protection under the

N_RB as:l—Z (1) there nust be a work-rel ated conpl aint or grievance;

l—Z/Sqelly & Anderson Furniture Mg. . v. NLRB 497 F, 2d 1200 (9th Qr.
1974)
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(2) the concerted activity nust further sone group interest;
(3) aspecific renedy or result nust be sought through such activity; and (4)
the activity should not be unlawful or otherw se i nproper

Acala and the Gitierrez brothers conferred together and wth ot her
workers on several occasions about work-rel ated conpl aints having to do wth sone
or all of the workers i.e. delay in the inplenentati on of the bonus and nedi cal
i nsurance plans, the selection of an outsider, Hernandez, for foreperson rather
than promotion fromwthin the ranks, the inflexibility of Mria Qivas in her
supervi sion of themand the four other experienced enpl oyees in their crew The
foregoi ng subj ects were definitely not problens of individual workers.

A cala acted in concert wth the other aforenenti oned six workers of
his crewto obtain a specific result. Ether three of them(A cala and the
Guierrez brothers) or four (Acala, the Gitierrez brothers and Manue
M|l agonez) went to Lindl ey and expressed their concerns about these conmon
probl ens and on each occasi on requested corrective action: pronpt inpl enentation
of the bonus and heal th i nsurance pl ans; sel ection of an experienced enpl oyee as
a foreperson rather than bringing in an outsider; |ess supervision of their work
by Qivas

The nethods used by Alcala and the rest were certainly neither
illegal or inproper.

Accordingly, | find that Alcal a engaged in protected concerted
activities, and that Respondent had know edge of this participation since he was
the nost active spokesnan for the group. He was the first to speak to Lind ey

about the bonus and i nsurance
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plans and al so about the hiring of Hernandez as a foreperson and he was the
first one wvnomLindl ey talked toin his office regarding Qivas and | ess
super vi si on.

The timng of the discharges definitely suggests a di scrinmnatory
notive on the part of Respondent. A cal a engaged i n extensive concerted
activity wthin a two-week period and on the fol | ow ng Mnday he was di schar ged.
Lindl ey even nade reference to this newy inaugurated mlitancy on the part of
A cal a when he was discharging himby saying, "l've had too nany probl ens wth
you. "

Nowto the reasons proffered by Respondent for the
discharge...Acala s and Berber's al |l eged di sobedi ence of Qivas' order. In
evaluating this reason the salient factor is the relative insignificance of the
infraction. Acala and Berber did not disobey Qivas' order, they nerely
del ayed for no nore than two mnutes in obeying her order and Qivas was avware
of this when she reported this trivial natter to Lindl ey and Johnson. The order
itself was of doubtful reasonabl eness since Lindley hinself testified that the
purpose of the rul e agai nst assisting fell owworkers was to enabl e Respondent to
eval uate new enpl oyees and their ability to prune and such an experienced worker
as de la Rosa certainly does not fit intothis category. onpare this
infraction wth Respondent's usual grounds for discharge, as testified to by
Lindl ey: fighting, drunkeness on the job, four warning noti Ces.1—3/ A two-
mnute delay in conplying wth a supervisor's order in respect to such a mnor

natter hardly falls into the sane category as the af orenenti oned

) According to Respondent's rul es, an enpl oyee i s subject to di scharge
after receiving four warning noti ces.
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bases for di schar ge.gl

Providing additional credence to the rel ative uni nportance
of Acala's and Berber's rule violation is Qivas' course of action. | doubt it
ever occurred to her that the routine report to her superiors would trigger the
whol e di sciplinary procedure and end wth the di scharge of Al cal a and Berber.
Ater reporting the infractions to Lind ey and Johnson and witing at their
request, a sumary of the event, she returned to the fields, consulted wth her
i nmedi at e supervisor Seve Aderette, and i ssued warning notices to A cal a and
Berber. It appears fromthis action on her part that she considered the natter
to such a degree of inportance as to only nerit a warning noti ce not a di scharge.

There are additional factors that detract fromthe validity of
Respondent’ s reason for the discharges. They have to do wth Qivas' report to
themand their reactiontoit. Afiter Qivas provided themwth her version of the
incident, they nade no investigation to verify whether it was true. Acaa and
Berber were two excel | ent enpl oyees, each wth three years of service wth
Respondent. There is no evidence that they had ever had any disciplinary
probl ens or had recei ved any warning notices during their long tenure wth
Respondent. Mreover, Lindl ey had the practice of encouragi ng workers to cone to
hi mand voi ce their concerns about any work natters. H's nodus operandi appears
to be that of a nanager who keeps al | avenues of conmunication open. However on
this particul ar day he conpl etely departed fromhis custonary nethod of acting

and, before naki ng hi s deci si on,

yin N_RB cases a factor supportive of anillegal notive on the part of an

enpl oyer has been the severity of the puni shnent which runs contrary to a past
policy for mnor conduct. See Nucor Corp. 230 NLRB No. 17.
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did not intervieweither of the enpl oyees involved or any of the
W t nesses whose nanes Qivas had provided: A nando Zanudia, Hisa Lopez, and

Mirria de | os Angel es.l—S/

n the contrary, he and his partner Philip Johnson deci ded summarily
that the only appropriate disciplinary action was the outright dismssal of
A cal a and Berber.

The irrevocablity of that decision was later borne out by the nanner
inwhich Lindey inforned Alcala and Berber of their dismssal. Wen the two
enpl oyees cane into Lindl ey’s office, his obvious purpose was not to |isten but
toinform He never gave either Acala or Berber an opportunity to explain the
details of the incident fromtheir point of view It was strictly a one-way
communi cation wth Lindley talking first to Acala and then to Berber. This was
reflected in Alcala s expression of resignation to both his and Berber's fate
when he expressed the futility of attenpting to explain their version

to Lindl ey when he coomented to Berber, who was entering Lind ey s

office, that they had both been fired.@
The circunstanti al evi dence surroundi ng the discharge in this case
clearly shows that Lind ey was desirous of -ridding the conpany of A cal a not

because of any al | eged di sobedi ence of an order but because A cal a had recently

becone very mlitant and

£5/Clivas had witten the nanes of these three wtnesses at the bottom of
the sheet of paper that contai ned her sunmary of the event.

16/ , : . _

= A though an enpl oyer's refusal or failure to provide an opportunity to an
enpl oyee to give his side of the matter is not definitive, according to N.RB
precedent, when considered wth the totality of other evidence, it can be
further proof that the reason given for a discrimnatory action is pretextual .
Se CT.S Keene, 247 NNRB No. 141
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voci ferous in respect to seeking changes in working conditions at J & L Farns.
Wthin a two week period Al cal a had protested about Respondent's fringe benefits,
pronotional policies and nethod of supervision by a foreperson. Shortly after
these protected activities took pl ace, Respondent nade a hasty decision to

di scharge Alcal a, a val uabl e enpl oyee, for a minor infraction wthout adequate
investigation. The sequence of events inescapably points to one concl usion: that
it was Alcala' s participation in protected concerted activities that was the basi s
for his di scharge.l—S/

A though Berber had not been engaged in the recent concerted
activities to the sane extent as Alcala, | believe that Respondent di scharged
Berber because he was involved in the identical infraction as Acal a and
therefore in order to be consistent, Respondent neted out the sane puni shnent
tohimas it had to Acal a

In accordance wth the foregoing, | find that Respondent's proffered
reason for discharging Al cala and Berber was pretextual and that the actual reason
for the discharges was Alcala s participation in protected concerted activities.
By such conduct Respondent discrimnated against Al cala and Berber wth respect to
their tenure of enpl oynent and thereby viol ated Section 1153(a) of the Act.

V. Aleged Dscrimnatory Refusal to Rehire Javi er Barragan

A Facts

Javi er Barragan had worked for Respondent since 1977.

I—7/As stated in Shattuck Denn Mning Gorp. (lron Kng Branch) v. NLRB 362 F. 2d

466, 470 (CA 9, 1966) "If he (the trier of fact) finds that the stated notive
for adischarge is false, he certainly can infer that there is another notive.
Mre than that, he can infer that the notive is one the enpl oyer desires to
conceal -an unlawful notive... at |east, where in this case, the surrounding facts
tend to reinforce that inference."
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During the UFWcanpai gn in the Soring of 1977 he was a nenber of the UPWs ranch
conmttee, distributed UPNVbuttons, authorization cards, and | eaflets to fell ow crew
nenbers and wore URWhbuttons on his cap and shirt. He conversed wth Antoni o
M Zcarra, his crewforenan, about the UFWand inforned himthat if the UPNwon the
el ection the crew neniers woul d request the UFWto retain M zcarra, as their forenan.
A day before the el ection, Barragan once again tal ked to M zcarra about the uni on
upon the latter's return to the crewafter having been wth partner Johnson.
M zcarra advi sed Barragan agai nst supporting the UPWand warned himthat if the UFW
won the el ection there woul d be no nore drinking or ganbling permtted in the crew
Barragan queri ed hi mabout why he had changed his mind so abruptly, told himthat he
was not a nan of his word, and added that the URW a uni on he respected, woul d wn
the el ection.

About ten days after the el ection, Barragan acconpani ed his brot her
Gnzal o to Respondent' s office to inquire about enpl oynent for Gnzal o. They
conversed about the matter wth supervisor Seve A derette who asked Gonzal o
whet her he was on the conpany's side or the union's side. Gnzal o replied that
he was on the conpany's side. A derette retorted that Javier should | earn from
his brother, that the latter was wth the conpany and that Javier shoul d al so be
wth the conpany. Gnzal o was hired by Respondent that sane day.

A few weeks before the season ended, Lind ey | ent $300
to Barragan so he coul d purchase an autonobil e fromM zcarra. Barragan signed a
promssory note for the amount and it was agreed that the repaynent woul d be nade

out of the wages which he woul d earn during
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the next season at Respondent’s operation, i.e. fromDecenber 1979 to August
1980. Barragan paid the $300 plus $60 of his own to M zcarra and owed hi m
$140 additional since the total price of the autonobile was $500.

Barragan continued to work at Respondent’s until Septenber, at
which tine Lindl ey inforned the workers that the season had ended and t hat
they were laid off and woul d be subsequently notified by nail when the next
season woul d begi n.

Respondent’ s condi ti ons- of -enpl oynent list contained a rule that if
aworker did not report for work wthin three days after the receipt of such a
letter the conpany woul d consider himor her a voluntary quit. Barragan
admtted signing the list but denied ever having recei ved a copy of the |ist
f rom Respondent .

Respondent subsequently sent letters of recall to its enpl oyees,

i ncl udi ng Barragan who received it on Novenber 30. Oh Decenber 2, 1979
Barragan t el ephoned Respondent and inforned Lindley that his car had broken
down and that he would not be able to cone to work until Decenter 4th or
5th. Lindl ey consented and added that he woul d see Barragan on the 4th or
5th. Barragan did not report in to work on either of these days nor did he
conmuni cate W th Respondent .

n Decenber 9 or 10 Barragan was testing his aut onobi | e al ong
M ssi on Road near Respondent's field in Sol edad when he saw Li ndl ey cone al ong
inhis pickup truck, hailed himto a stop and expl ained to himthat he was
still having difficulties inthe repair of his autonobile but once it was in
runni ng order he woul d report to work.

Lindley replied that Barragan knewthe rule that if an enpl oyee
failed toreturn on tine, he would | ose his job and since they had not heard

fromhi mthey assuned that he had quit
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and nowthere was no work available for him

n Decenber 13 or 14 Barragan went wth a. friend, Mguel, in
Barragan's brother's car, to Respondent's office and they both asked Lindl ey for
enpl oynent. Lind ey once again fold himthere was no work for himand chat he
had vol untarily quit.

Lindley admtted in his testinony that Respondent was hiring workers
at that tine but Respondent did not rehire Barragan because he had not abi ded by
the rule of comng back wthin three days of the notice or naki ng arrangenents
toreport inat alater date. Lindl ey explained that sone workers had not
reported in on Decenber 3rd either but had called in and asked for an extension
of tine such as to the 6th or another specific date and Respondent had permtted
themto report to work on the date they had desi gnat ed.

The next day Respondent hired Mguel. Oh Decenber 20 or 21 Barragan
returned to Respondent's to ask for work and Lindl ey again rejected his request.
Around the first of the year, Barragan once agai n requested work and was agai n

turned down by Lindl ey. =4

B Analysis and QGoncl usi on

The Board has stated i n Jackson and Perkins Rose ., 5 ARB No. 20

(1979) that the burden of the General (ounsel is required to neet in proving a
violation of Section 1153(c) is as fol | ons:
"To establish a prina faci e case of discrimnatory discharge in

violation of Section 1153(c) and (a) of the Act, the General
unsel is obliged to prove

1—8/Barragan never repai d the $300 that Lindl ey had lent himin Septenier to
pur chase the aut onobi | e fromM zcarra.
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by a preponderance of the evidence that the enpl oyee was

engaged 1 n union activity, that Respondent had know edge

of the enpl oyee's union activity, and that there is sone

casual relationship between the union activity and the

di scharge. "

According to NLRB precedent General unsel can neet: the burden to
establish a prina facie case by proving (a) know edge on the part of the
enpl oyer of the di scharged enpl oyee’s union activities or synpathies and (b) the
timng, or the relationship between di scharge and other critical events. Proof
of these two el enents gives rise to a strong i nference of a casual connection
between the union activities and the discharge. See Halloran Huse, 249 NL.RB

No. 113.

In the instant case Barragan had openly participated i n uni on
activities on the job site fromDecenber 1979 to the date of the election in
April 1979. He was one of the three nost active union supporters in his crewas
he was a nenber of the UPWranch coomttee and distributed authorization cards,
union literature and buttons to his fell owcrew nenbers. On several occasi ons
he conversed wth forenan M zcarra about the UPWand expressed his unstinted
support of the union. Mreover, Seve Aderette, Respondent's supervisor, in
hi s conversation about Barragan's brother Gonzal o i ndi cated he knew Barragan was
on the side of the (FW Therefore it is clear that Respondent had know edge of
hi s uni on i nvol venent .

However General Gounsel has failed to showthat the timing in this
case points to a discrimnatory notive on the part of the enployer. A
substantial anount of tine passed between the union activities of Respondent's
enpl oyees, Barragan, Berber and Del fino Gitierrez and any al | eged

di scrimnatory action agai nst
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them Both Barragan and Berber worked fromDecenber 1978, when they first
began to be active in union affairs, until the regul ar Septenier | ayoff
wthout any discrimnatory action agai nst either of themby Respondent.
Smlarly, Respondent engaged in no discrimnatory treatnent of Del fino
Gutierrez, the nost active uni on supporter anong Respondent’ s enpl oyees (he
was president of the UPWranch coomttee and the one who secured signatures on
uni on aut horization cards) during his entire tenure at Respondent's up to his
voluntary departure fromhis job in August 1980. Berber, of course, was
discrimnated agai nst but | found that it was because of A cala s concerted
activities rather than Berber's own union activities. So Berber's fate cannot
be utilized here for conparison.

Furthernore, there was a significant incident which occurred
between the union activity in the first part of 1979 and the al | eged
discrimnatory refusal to rehire in Decener 1979, It was the | oan of $300 by
Lind ey to Barragan for the purchase of the autonobile fromMzcarra. The
under standi ng was that Barragan woul d repay Lindley out of his wages earned at
Respondent’ s in the future. |1f Respondent had harbored any ill feelings
agai nst Barragan for his union activities during the first part of the year,
it would not have been so ready to I end a si zeabl e sumof noney, $300, to him
which sumin all probability it could recover only if it rehired Barragan for
the next year's season. This conduct by Respondent in Septenber rai ses a
strong inference that in Decentber when Respondent failed to rehire Barragan it
did not possess any ani nus toward Barragan because of his union activities

earlier in the year.
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However, even if it can be assuned, arguendo, that General
ounsel has proven a prina facie case, and shifted the burden to Respondent,
Respondent has net the burden and has clearly shown that it had a legitinate
reason for refusing to rehire Barragan.

There i s uncontroverted evi dence that Respondent
had a rul e that any enpl oyees who failed to report to work wthin three days
after arecall notice would be considered a voluntary quit. Barragan deni ed
that he knew anything about this rule. However he did admt that it was his
signature on Respondent’ s working-conditions list, whichincluded the rule in
question. He denied ever having received a copy of the list. Lindl ey stated,
that if an enpl oyee contacted hmwthin the three-day peri od and requested an
extension of tine to report to work because of a valid reason, he woul d grant
such ext ensi on.

Inthe instant case, Barragan contacted Lindl ey wthin the three days
and requested an extension of tine to report to work, e. g. Decenier 4th or 5th.
Lindley granted the request. However Barragan failed to report to work on either
of these two days. S nce according to Respondents own rul es, Barragan was required
toreport to work on Decentoer 4th or 5th and failed to do so, Respondent was
adhering to its general practicei.e. alegitinate business reason, when it
considered hima voluntary quit fromthat date on. Barragan's later attenpts to
seek enpl oynent at Respondent's and the rejections of such attenpts by Respondent
cannot be considered in any way other than requests for reenpl oynent since he had
no longer any right to recall under Respondent's rules. There was no evi dence to

indicate that Barragan was treated any
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differently than any other enpl oyee who has quit enpl oynent at Respondent’ s
and sought r eenpl oynent .
| find that General unsel has failed to prove by a

pr eponder ance of the evidence that Respondent refused to rehire Javier
Barragan because of his union activities and consequent!ly | reconmend t hat
this allegation be di smssed.
M. Aleged Loans to Enpl oyees to Influence ALRS Hection \ote

A Facts

Felipe Arce, a labor contractor, supplied Respondent wth the bul k
of its vineyard workers approxi natel y 100 enpl oyees at a tine fromFebruary
1978 through the end of the 1979 season (Septenter). |n Decenber 1979,
Respondent did not contract wth Arce for any workers and started the season
wth only workers it directly hired.

In April 1980, Arce went to the ALRB and the UIFWand i nf or ned
themthat during the UFWcanpaign in the first four nonths of 1979 he, at the
request of W L. "Butch" Lindley, lent suns of noney ranging from$7 to
$3,000 dol lars to Respondent's enpl oyees wth the understandi ng that they
woul d not have to repay the loans if they voted agai nst the UPWVin the ALRB
electionin April. According to Arce, he continued to nake | cans in these
amounts to Respondent' s enpl oyees after the el ecti on because Li ndl ey
expressed his fear that if the | oans ceased, the enpl oyees mght initiate
action to overturn the results of the election in which the UFWlost. Arce

clained that Lindl ey never repaid himthe | oans, which according to Arce
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anount ed to approxi nat el y $100, OOO,QI and then surreptiously, so

Arce would not realize it, recruited Arce's enpl oyees to work directly for
Respondent in the 1979-80 season. Then when the season began i n Decentoer
1979 Respondent inforned Arce that his services were no | onger needed.

Respondent deni es these al | egations and clains that no agent or
representati ve of Respondent ever nentioned anything to Arce about |oans to
enpl oyees to influence their vote, let al one authorize such | oans.

Respondent asserts that Arce nade periodic loans in snall anounts to
enpl oyees for a fewdays and general |y recei ved his | oans back by deducting
the | oan suns fromthe weekly paychecks of the enpl oyees.

In 1978, Respondent, which had been raising a limted anount of row
crops, acquired 2300 acres of vineyards to admnister Wth the additional work,
Respondent required an i nmedi at e i ncrease i n experienced vineyard workers so it
contracted Felipe Arce, alocal |abor contractor, to supply those needs.

IITITTTI1TT7]
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~ Ace did not nention this anount in his oral testi nony but General (ounsel

i ntroduced ni ne not ebooks, whi ch, Arce contended, contai ned accurate records of
the loans. The total sumof the | cans as recorded by Arce in the notebooks,
cones to approxi nat el y $100, 000.
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During 1978, Arce supplied about 250 vi neyard workers for
Respondent, approxinately 100 at atine. A the sane tine, Respondent
enpl oyed a snmal | nuniber of vineyard workers directly. Respondent was
satisfied wth Felipe Arce's service's during the entire 1978 season and had
no cause for conpl aint.

However, in 1979 Respondent began to experience a series of
difficuties wth Arcce and the perfornance of his duties as a farml abor
contractor. In late Decener 1978, the UFWfiled a notice of intent to take
access wth the AARBwhich in turn inforned Respondent it had to provide the
agency wth a list of the nanes and current addresses of its enpl oyees. 3 nce,
under the Act, the enpl oyees of a | abor contractor are considered enpl oyees of
the grower, Respondent requested this infornation fromArce for the latter's
enpl oyees who were then working at Respondent’'s. Arce was unabl e to supply
this data so ALRB personnel , assisted by Respondent's supervisors, revi ewed
Arce' s records and found that he not only did not have this infornation but
al so had no social security nunbers and had been filling the 100 vi neyard
positions at Respondent's wth the rotation of 250 enpl oyees t hroughout the
1978 season. ) Arce expressed to Philip Johnson his resentnent of the ALRB
agents going through his records and the latter told himto "cool it".

In January 1979, UFWorgani zers began to periodically visit

Respondent' s enpl oyees in the fields and soon afterwards

ey Respondent did not favor this systembecase the constant rotation nade it
difficut to a ways have experienced enpl oyees working in its vineyards.
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Respondent was served wth unfair |abor practice charges all egi ng t hat
Arce and his forenen had illegally interfered wth, coerced, and
restrai ned Respondent’ s enpl oyees in the exercise of their rights to
joinaunion or participate in union activities. Respondent settled
these charges wth the ARB and as part of the settlenent agreenent
pai d 34, 000 dollarsgj in back-pay to the all eged di scri minat ees,
reinstated themand agreed to permt expanded access to the UPW
Respondent queried Arce about these charges bur the latter
categorical ly denied their validity. Respondent did not possess
evi dence that Arce was guilty of the charges but suspected there nust
be sone truth to them Furthernore the partners realized that Arce was
an enotional individual wth strong feeli ngsz—Z agai nst the UFW
nsequent | y, Respondent considered it advisable to minimze his
contact wth the workers, so in January Respondent placed its own
supervisors in charge of Arce's contract workers and thus el i mnated
the nain reason Arce had to visit the fields.
A'so in January, Respondent |earned that since the
first of the year Arce had failed to pay to the appropriate federal and state
agenci es the noney he had deducted fromhis enpl oyees’ wages for soci al
security, unenpl oynent insurance and worknen's conpensation. The partners
conversed wth Arce about this and they all agreed that until Arce straightened

this problemout wth the agenci es Respondent woul d retai n the anounts whi ch

_gj Arce promsed Respondent to pay one-hal f of any settlenent agreenent it
woul d have to pay but never fulfilled his promse.

2—ZThe pro- UFWenpl oyees in the crews had begun to shout insults to Arce every
ti ne he woul d approach themin the fields.
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corresponded to the deductions and Arce' s coormissi ons in a separate bank-trust-
fund account. The agreenent was carried out fromMrch 9, 1979 to April 23,
1979. (h the latter date Respondent pai d the anounts, whi ch had accumul ated in
the trust fund accounts, directly to the agencies and the conmissions to Arce
and the account was cl osed.

The day before the el ection, Arce' s residence was
destroyed by fire and he suspected the URWhad sonething to do wthit.

n April 10, the ALRB el ection was held which the UFWlost. After
the el ection, Lindl ey and Johnson conferred and deci ded that Respondent woul d no
| onger engage Arce but did not imnmediately informhimof their definite
decision. The partners inforned himthat they had not nade any firmadeci sion
yet inregard to his future wth the conpany. During the nonths of April, My,
June, July and August, Arce visited Johnson's office on a regul ar basis and
talked to the latter about his prospects wth Respondent. n those occasi ons
Johnson told himthat he and Li ndl ey woul d sooner or later nake their final
decision. In August, Respondent notified Arce that they woul d not be needi ng

his services for the 1980 season2—3/ and advi sed the Arce enpl oyees

that those who wanted to work for Respondent in the 1979-80 season

2—Zkrce testified that Respondent failed to informhimof their decision until
Decenber 1979, the begi nning of the 1979-80 season. However the testinony of
Li ndl ey and Johnson, that they told himat the end of the season in Sept ener,
was corroborated by General (ounsel's wtness Hisa Lopez who testified that
Lind ey told the enpl oyees about filing job applications directly wth
Respondent in full earshot of Arce, who was standi ng near by.
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should file a job application directly wth Respondent because Respondent's
arrangenent wth Arce had termnated. Arce accepted the decision of the
partners and i nforned Respondent that he understood it was just a busi ness
decision on their part.

Felipe Arce took no action wth respect to Respondent: until Mrch
1980 when he went to Jim@Gnzal ez, an attorney in private practice, and tol d
himthat Respondent directed himto nake | oans to his enpl oyees who were
working for Respondent in return for a no-union vote, and that Respondent had
not kept its promse to reinburse himfor such loans. Arce asked Gnzal ez
whet her he could bring a civil suit or an ALRB action agai nst Respondent .
Gonzal ez advi sed himthat he could bring a civil suit but woul d have to pay
himattorney fees. Ace testified that he could not afford the fees so he
vent tothe ALR3 in April 1980 to seek redress. Lupe Martinez, Regional
Drector, testified that Arce cane to him related to himhis version of the
| oan-bribe programand Mrtinez told himthat the ALRB could not provide a
person in his situation wth a renedy. However, Mirtinez cane to the
conclusion that the facts as related by Arce could forma basis of an unfair
| abor practice charge so he contacted the UFW whi ch contacted Arce and | ater,
based on Arce's statenents to them filed a charge wth the ALRB in My 1980.

In his testinony Felipe Arce clained that the foll owng events
took pl ace at Respondent's in 1979.

In January 1979, after the UPWorgani zers began to visit
Respondent’ s enpl oyees in the fields, Arce began to receive notes on his

aut onobi | e w ndshi el d threatening hi mwth deat h.
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He confided to Lindley that he was afraid and woul d prefer to | eave.
Lindley told himnot to be afraid and to do everything he could to prevent
the UPWfromorgani zi ng the enpl oyees. Later, enpl oyees began to ask for

| oans fromArce and he reported this fact to Lindley. The latter told him
to nake the | oans to the enpl oyees and to tell themthat they need not nake
repaynent if they voted against the UFW Lindl ey assured Arce that he

woul d be rei nbursed and have work forever wth Respondent. Arce nade it
known to al | non- UFWenpl oyees that | oans were avail able to themand no
repaynent woul d be expected i f they voted agai nst the Uhion.

Arce said he began to nake | oans to his enpl oyees i n suns rangi ng
from$7.00 to $3,000. He brought ni ne notebooks to the hearing (introduced
into evidence) and he indicated that he wote the anount of each | oan on a page
and then had the "borrower” sign under the notation of the anount. At tines,
he woul d nake an additional |oan to an enpl oyee and would wite it in the
not ebook under the original anount but woul d not require the enpl oyee to sign
again. Nunerous pages wth | oan amounts and enpl oyee si gnat ures had been
crossed out wth alarge "X'. Ace explained that it did not signify that the
| oan had been paid but that the page had been used up and he could not wite on
it again. Acetestified that no enpl oyee ever repaid any of the loans. He
expl ained that the source of the noney that he lent was his conmssions and the
deductions that he failed to pay to the state and federal agencies. Ace
inforned Lindl ey about the fact that he was not submtting these paynents for

social security etc., and Lindl ey assured himit was no
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problem Nevertheless Lindley failed to keep either of his two promses to
Ace i.e. toreinburse hhmfor the loans or to hire hi mforever.

Arce thought that when the 1979- 30 season began i n Decentoer
1979 that he woul d return once again as a | abor contractor and continue to
suppl y Respondent wth all of is vineyard workers wth the exception of a
smal | group of vineyard enpl oyees custonarily enpl oyed directly by
Respondent. A that tine, Lindl ey was supposed to begin to reinourse him
for the | oans he had nade to the enpl oyees at Lindl ey's request In
Decentoer, Respondent inforned himthat it would no longer require his
services and no nenti on was nade about | oan rei noursenents. He then
realized that Lind ey had betrayed hi mand had abandoned himto his own
devi ces after the nany sacrifices he had rendered Respondent. He was
exceedingly bitter about the whole affair and attributed his present dire
financial straits to treachery on the part of Respondent.

Arce's version of the facts above-described was corroborated in
part by three of Respondent’'s enpl oyees.

Raf ael Durate, Jose Luis Rucio, and Manuel U qui des
all testified that Arce nade | oans to themin 1979 and told themthat if
they voted agai nst the UFW they woul d not have to pay back the | oans.
They stated that they voted agai nst the UFWbecause then they woul d not
have to pay back the | oans

g/DJarte isthe brother of Gdlixtro Duarte, one of Arce’ s forenan and
Jose Luis Ruciois his hal f-brother.
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to Acce. In addition, Duarte and Ruci o testified they overheard
conversations in which Lindl ey told Arce he shoul d nake the | oans to
i nfl uence the workers agai nst the UPWand that he, Arce, woul d be rei niursed.

Duarte testified that in Mirch 1979 he overheard Lindl ey,
Gaiixtro Duarte and Arce tal king about the ALRE el ection and t hat
Lindley told Arce to proceed to nake the | oans to the enpl oyees so
that they would vote agai nst the UFWand | ater Lind ey woul d
conpensat e A ce.

Rucio testified that he overheard Lindl ey and Arce conversing and
Arce inforned Lindl ey that the enpl oyees wanted nore | oans, nore noney and
Lind ey replied "go ahead and gi ve themthe noney. "

Arce's nine notebooks constitute crucia evidence to determne
the veracity of Arce's, Duarte's, Rucio's and U quides' testinony. A careful
examnation of the notebooks reveal s that nunerous suns have been altered to
hi gher anounts and al so hi gher anounts have been witten in later over a
signature that was signed for aloan of a snaller anount. A clear pattern
energes in reviewng the notebooks. Aloan for a snaller anount, e.g. $10,
$25, $50 or $100 has a signature bel ow and has been crossed out. A nost
every loan for a larger anount, e.g. $250, $500, $1,000 or $3020 has eit her
been added over a signature for a snal |l er-anount | oan or has been i ncreased
by addi ng ci phers to an original snaller anount, e.g. $7 has becone $700 by
adding two "0's (this is evident because a different col ored i nk was used or
a cipher is so shaped as to fit into a narrow space or the anount is witten
"one hundred' while the ciphers are "1,000" for the sane loan) or if thereis

j ust

-32-



alarge anount wth a signature, then the signature is an obvi ous forgery since
it differs narkedly fromthe sane person's signature for a snal |l er anount.

It is patently obvious fromthe foregoi ng anal ysis that Arce nade
| oans for snaller anounts to his enpl oyees but he apparently recei ved repaynent
by deducting the | oan account fromthe enpl oyee's pay on the fol | ow ng payday. 2
Bvidently the large "X' narked across all the witing having do wth each | oan
indicated that the | oan had been repai d and accordingly Arce's expl anation t hat
the "X' was an indication to himthat the page had been used up is false. It
appears that Arce later falsified the notebooks by adding ciphers to original
| oan anounts, by witing in loans for larger anounts over signatures that
correspond to actual loans for snaller anounts, and by recording | oans for |arge

anount s and then forgi ng enpl ovees' signatures bel ow2—6/

2—5/This, practice of Arce's, while at Respondent's, of naking | oans for snal |
anpount s and recei vi ng repaynent soon afterwards was substantiated by the

credi bl e testinony of six of Respondent's enpl oyees. Each one testified that
while in Respondent's enploy in 1979 he or she received | cans in snall anounts
fromArce and repaid himby all owng himto deduct such anounts fromtheir
paychecks on the fol | ow ng pay day.

2—G/Further evi dence of such falsificationis the credible testinony of the sane
six J & L Farmenpl oyees who testified regarding the snall paynents and net hod
of repaynent. They stated that Arce had added ci phers in the not ebooks to
snal | er anounts that they had borrowed and repai d, to nake it appear he had nade
loans in large anounts to themwhich in reality he had never nade. They al so
poi nted out how he had entered suns for |arge anounts over their signatures for

| oans whi ch were never nade and al so attested to outright forgeries of their
signatures in the notebooks. Mreover the six enpl oyees testified that A ce
never nentioned anything about voting for or agai nst the URWor anyt hi ng about
the el ection when he nade the | cans or at any other tine.
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The inescapabl e inference is that Arce never nade any | oans for
any large anounts and that he was al nost al ways repai d by enpl oyees for the
| oans he actually nade. If he went to such great lengths to falsify his
not ebooks in respect to "unpaid | cans” in the amount of approxi nately
$100, 000 to enpl oyees then it is highly probabl e that he prevaricated about
the all eged schene on the part of Respondent to have hi mnake | oans to
enpl oyees to influence their vote in the ALRB el ection.

There is additional evidence that Arce has not told the truth in
his testinony, and consequently | find his entire testinony not credible.

According to his testinony and his notebooks, he nade | oans to
hi s enpl oyees totaling nany thousands of dollars in Mirch and Aoril of 1979,

that is during the six weeks | eadi ng
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up to the election on April 10, 1979, the nost crucial period of tine to nake
the loans for the purpose of influencing the results of an election. Ace
clained that the source of the | oan funds was his own conmssi ons and t he
deductions fromthe enpl oyees checks that he refrai ned frompaying to the
appropriate governnent agencies. However, fromMrch 9 to Aril 23 he did not
have access to these sources since Respondent was w t hhol di ng the deducti on
noney and his comnmissi ons and payi hg theminto a bank trust-fund. 21 Ther ef ore
there is no plausibl e expl anati on as to where Arce secured the funds to nake
loans during that period. The inference to be drawn is that he did not nake
the large-anount | oans during this period, but only the snall |oans for which
he recei ved repaynent in a natter of a few days by deducti ng the anount of the
| oans fromthe weekly pay of the recipients.

There is additional evidence that Arce, contrary to his testi nony
that he never nade | ocans but nerely distributed bribes, was in the habit of
lending snal | anounts of noney to his enpl oyees and then | ater deducting such
anounts fromtheir weekly pay checks. He testified that he kept notebooks' in
1978 when he was worki ng for Respondent and then al so in 1980, the year after
he | eft Respondent's services, but he did not have themavailable for the
hearing. According to his unsupported testinony, those records contai ned ot her

information, especially signed

2—7/Li ndl ey and Johnson credibly testified to this fact and Arce hinsel f admtted
it on cross-examnation by Respondent. A so, Respondent introduced docunentary
evi dence to the sane effect so that the evidence I's uncontroverted.
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recei pts for noney he paid out to enpl oyees, but no data regardi ng | cans si nce
he assertedly did not |end noney to his enpl oyees. The reason given for the
unavai | ability of those records was that the 1978 not ebooks were destroyed in
the fire' and he had sonehow | ost the 1980 notebooks. H's explanation strains
credulity since it appears to be too great a coincidence to believe that only
t he not ebooks that survived the fire contai ned the data regarding the | oans and
the ones destroyed in the fire were the ones he asserted y used during a period
in which he nade no loans. Furthernore, he had no pl ausi bl e expl anati on of why
the 1980 records were not avail able other than that he had | ost them The
inference is that he hinsel f destroyed or declined to produce the 1978 and 1980
not ebooks i n response to General (ounsel ' s subpoena duces tecum

There is a strong inference that these not ebooks contai ned
information that would indicate that Arce was in the habit of naki ng periodic
| oans to his enpl oyees and then repayi ng hi nsel f by deducting the anount of the
| oans fromtheir pay checks a fewdays |ater. A perusal of these notebooks at
the hearing would in al| probability have shown that, the [oans wth the
crosses were just a continuation of his customof naking | oans to enpl oyees and
keepi ng track of themby the systemof signatures in the notebook and the
crossing out to show paynent and not part of the purported schene to distribute
bribes in large amounts to enpl oyees to influence their ALRB el ection vote. |
infer that in order to nake his presentation of the facts convincing it was in
Arce's interest not to have his 1978 and 1980 not ebooks avai | abl e for

I nspecti on.
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Anot her i ncongruous aspect of the | can schene as described by Arce
is the fact that his notebooks reveal records of |oans in exceedingly |arge
amounts through the nonths of My, June, July, August, Septenber and Cctober, a
period of tine extending to long after the el ection was over. H's explanation
that it was a tactic to keep the enpl oyees happy so they would not initiate
steps to overturn the election is weak at best. There is even anot her
i nconpatible facet of this whole project and that is the | cans to non-voters
such as forenen and workers who were not in Respondent’s enpl oy during the
eligibility period.

General Gounsel argues that the testinony of Uquides, Duarte and
Ruci o corroborates Arce' s testinony that at Lindley's request Arce had nade
| oans to enpl oyees to persuade themto vote agai nst the UFW

It istruethat all three testified as to Arce's giving them
noney in return for their promse of a no-union vote and in addition,

Duarte and Rucio testified they overheard Lindl ey tell Arce to nake the
| oans for such a purpose and that he woul d rei nfbourse him However their
testinony, is suspect for several reasons.

Duarte and Ruci o both nentioned the exi stence of an obligation to
repay the loans to Arce. Duarte testified that Arce had told him"You have to
pay back" and "when | go back to work for the conpany, then you can pay ne."
Rucio testified that he told Arce, "I'Il pay you | ater when we are worki ng
again," and that he borrowed $1,000 in Gctober 1979 and was naki ng paynents on
the bal ance and that he had not paid back all the | oans he recei ved.
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This testinony contradicts Arce's assertions that every "l oan"
was nade wth the understandi ng that no repaynent was necessary and t hat
none of the "l oans" had been pai d back. Furthernore their testinony was
sel f-contradi ctory', because they testified at tines that the | oans were to
persuade an anti-union vote wth no repaynent expected and at tines that
sone | oans were pai d back, in whole or in part.

General Qounsel has failed to prove by a preponderance of the
evi dence that any | cans were ever nade to infl uence Respondent’ s enpl oyees in
respect to their voting inthe April 1979 election. In fact | find that no
| oans were ever nade for any such purpose. Accordingly, | recormend that the
allegation in this respect be disnissed. 2
MIl. Should the Board Anard Attorney Fees and Gosts to Respondent ?

Respondent inits answer, at the hearing, and also inits post-
hearing brief has requested an award of attorney fees in respect to allegations
based on Gase No. 80-(&42-SAL which deal wth the all eged bribery of enpl oyees
by Felipe Ace.

There is NLRA authority that holds that the NNRB has the authority to
avard attorney fees and costs in those cases were a party has engaged in
frivolous litigation. Tildee Products Inc. and |.EE 194 NLRB 1234, 79 LRRVI
1175 (1972).

The Board in Tenneco Wést, Inc., 7 AARBNo. 12 rejected the

Administrative Law dficer's recoomendati on to

= he of Respondent's defenses agai nst the al |l egation wth respect to
the | oan-bribe schene was that the section 1160. 2 six-nonth period had
run by the tine the charge was filed in My of 1980. Snce | have
decided that General (ounsel has failed to prove this allegation | do
not have to pass on the applicability of section 1160.2 in this respect.
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anard attorney fees and costs to Respondent. The ALO based hi s

recormendati on on his finding that the Respondent had been

forced to prepare a defense to a case that constituted frivol ous prosecution.
The Board found that the General unsel's issuance of the conplai nt was
based on his reasonabl e belief that the allegations therein were true, and
that the conduct of the litigation by the General (ounsel was not frivol ous.
The Board did not touch on the issue of whether it has authority to award
attorney fees and litigation costs to a Respondent exonerated of unfair |abor
practi ces, a question that was left unresol ved by the Board in S L. Dougl as,
3 ALRB No. 59.

In Heck's Inc., 191 NLRB 886, the NLRB provided a definition
of what constitutes "frivol ous" litigation.

"As we understand the purport of the court's decisions in Quality
Rubber and Levi Srauss, supra, as explicated and appliedinits
decisions in Ex-Gal -0, supra, it is not the court's viewthat
because a defense is found to be wthout nerit, it nust necessarily
be found to be "frivolous." As we understand the court's use of
"frivolous" inthis context, it refers to contentions which are
clearly neritless on their face; the court did not, as we viewits
decisions intend to | abel as "frivol ous" a defense, the nerit of
vwhich inthe last analysis rests, as here and in Quality Rubber and
Levi Srauss, upon a Trial Examner's resolutions of credibility."”

Based on the definition of "frivol ous" in Hck's Inc., supra, |
find that the conduct of the litigation herein by the General Gunsel in
respect to the | oan-bribery schene al |l egation was not frivolous. The
allegations of such a schene was not neritless on their face. Felipe Arce's
testi nony concerning the bribery to obtain anti-URWvotes was supported by
the testinony of the three wtnesses, Duarte, Rucio and urqui des. In respec-
totheir testinony, | had to nake a resol ution of credibility and |

di scredi ted t hembecause of the internal inconsistencies

-39-



intheir testinony. The additional evidence offered in support of Arce's
testinony, the ni ne notebooks were rel atively easy to discredit because of the
obvious fal sifications of anounts and signatures. Hwever the falsifications
were only obvious after a careful examnation of the notebooks. A cursory
anal ysi s woul d not nave sufficed. Perhaps General (ounsel's conduct in this
sense can be characterized as negligent in depending inordinately on the
not ebooks for proof of the bribery allegations and not realizing they were
convi nci ng proof that the alleged bribery schene was purely a product of
Arce's inagi nati on.2—9/

If the notebooks and Arce's testinony had been the sol e evi dence
in the case then General Gounsel's overall conduct of the litigation coul d
have been reasonably | abel ed as frivolous. However, the testinony of the
three additi onal wtnesses gave sufficient credence to the all eged schene so
that General ounsel's conduct in prosecuting the case cannot be terned
frivolous and his i ssuance of the conpl aint was based on his reasonabl e bel i ef
that the allegations were true. Accordingly, | reconmend that no attorney fees

or costs be anarded to Respondent .

2} n the other hand General Gounsel , once he decided to proceed wth the case
regarding Arce and the al |l eged | oan-bribe schene, had no other alternative
but to present the not ebooks as evi dence since not to do so would be a
suppressi on of rel evant evi dence.
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By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ations Board hereby orders that Respondent
J &L Farns, its officers, agents, successors and assigns, shall:
1. Qease and desist from
(a) Dscharging or otherw se discrimnating agai nst
any agricultural enpl oyee for participating in protected concerted activities.
(b) Inany like nanner or related nanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the rights
guar ant eed by Labor Gode section 1152.
2. Take the followng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Agricultural Labor Relations Act.
(a) dfer Julio Alcala and Lorenzo Berber full
and inmedi ate reinstatenent to their forner positions or substantially equival ent
positions wthout prejudice to their seniority or other rights and privil eges.
(b) Mke whole Julio Acala and Lorenzo Berber for any | oss of
pay and ot her economc | osses they have suffered as a result of their discharge
by Respondent, according to the formula stated in J & L Farns (August 12, 1980) 6
ALRB Nb. 43, plus interest thereon at the rate of seven percent per annum
(c) Preserve and, upon request, nake available to
this Board and its agents, for examnation and copying, all payroll records,
social security paynent records, tine cards, personnel records and reports, and
all other records rel evant and necessary to a determinati on, by the Regi onal

Drector, of the backpay and
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reinstatenent rights due under the terns of this Qder.

(d) Sgnthe Notice to Enpl oyees attached hereto.

Lpon its translation by a Board Agent into appropriate |anguages, Respondent
shal | reproduce sufficient copies in each |anguage for the purposes set forth
hereaf ter.

(e) Mail copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this Qder,
to al|l enpl oyees enpl oyed by Respondent at any tine between Decenter 1, 1979, and
the date of issuance of this Qder.

(f) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspi cuous places on its property, the
period and pl ace(s) of posting to be determned by the Regional Drector.
Respondent shal | exercise due care to repl ace any copy or copies of the Notice
whi ch nay be altered, defaced, covered, or renoved.

(g) Arrange for a representati ve of Respondent or a Board agent
todistribute and read the attached Notice, in all appropriate | anguages, toits
enpl oyees on conpany tine and property, at tines and pl aces to be determned by
the Regional Orector. Followng the reading, the Board agent shall 'be given
the opportunity, outside the presence of supervisors and nanagenent, to answer
any questions the enpl oyees nay have concerning the Notice or enpl oyees' rights
under the Act. The Regional Orector shall determmne a reasonabl e rate of
conpensation to be pai d by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine lost at this reading and the questi on and answer peri od.

(h) Notify the Regional Drector inwiting, wthin
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30 days after the date of issuance of this Qder, of the steps Respondent has
taken to conply therewth, and continue to report periodically thereafter, at
the Regional Drector's request, until full conpliance is achi eved.

DATED  July 30, 1981
-

z’:_,v’f",.»{i . (_""'-‘ -"';:;’ et

[

AR E SCHIH

Administrative Law Gfi cer



NOM CE TO AR GLTLRAL BVPLOYEE

After investigating charges that were filed in the Salinas Regi onal
Gfice, the Gneral Gunsel of the Agricultural Labor Rel ations Board issued a
conplaint that alleged that we had violated the law After a hearing at whi ch
each side had an opportunity to present evidence, the Board found that we did
violate the | aw by discharging two of our enpl oyees because during a two week
peri od between Decenber 3, and Decenber 17, 1979, one of them Julio Acal a
protested about working conditions. The Board has told us to post and publish
th:ls I\bticche. WV wll do what the Board has ordered us to do. V¢ also want to
tell you that:

The Agricultural Labor Relations Act is alawthat gives you and al |
farmnorkers these rights:

To organi ze t hensel ves;

To form join or hel p unions;

To vote in a secret ballot el ection to deci de whet her

you want a union to represent you,

To bargain wth your enpl oyer to obtain a contract

covering your wages and worki ng conditions through a union
(égg?gn by a najority of the enpl oyees and certified by the

P wpe

5. To act together wth other workers to help or protect
one anot her; and
6. To decide not to do any of these things.

VE WLL NOI interfere wth, or restrain or coerce you in the exercise
of your right to act together wth other workers to hel p and protect one anot her.

SEIAHCALLY, the Board found that, it was unlawful for us to
di scharge Julio A cala and Lorenzo Berber on Decenber 17, because Julio A cal a
participated in a concerted protest about working conditions. VE WLL NOT
hereafter discharge or lay off any enpl oyee for engaging i n such concerted
activities.

VE WLL reinstate Julio Acala and Lorenzo Berber to their forner jobs
or to conparabl e enpl oynent, wthout |oss of seniority or other privileges, and we
wll reinburse themfor any. pay or other noney they | ost because of their
di scharge fromJ & L Farns.

DATED J &L FARVB

Represent at i ve Title

This is an official Notice of the Agricultural Labor Relations Board, an agency of
the Sate of Gdifornia. |f you have a question about your rights as farnworkers
or about this Notice, you nay contact any office of the Agricultural Labor
Relations Board. (ne officeis located at 112 Boronda Road, Salinas, Galifornia
93907. The tel ephone nunber is (408) 443-3145.

DO NOF ReEMDE (R MUTT LATE
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