Salinas, Gillifornia

STATE (F CALI FGRN A
AR GQLTURAL LABCR RELATI ONS BOARD

D ARR GO BROTHERS GOMPANY,
Case Nos. 79-CE177-SAL

)
)
Respondent , ) 79- (& 217- SAL
) 79- C& 301- SAL
and ) 79- (& 314- SAL
) 79- C&- 408- SAL
UN TED FARM WIRKERS CF ;
AVER CA AFL-AQ ]
Charging Party ; 8 ALRB Nb. 45
)

DEA S ON AND CREER
h March 25, 1981, Admnistrative Law Gficer (ALO Marvin J.

Brenner issued the attached Decision and recommended Q' der in this
proceedi ng. Thereafter, Respondent and the Charging Party each tinely
filed exceptions and a supporting brief. Respondent and General ounsel
each tinely filed a reply brief.

Pursuant to the provisions of Labor (ode section 1146, the
Agricultural Labor Relations Board (Board) has del egated its authority
inthis natter to a three-nenber panel .

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings and concl usions of the ALOas nodified herein, and to adopt his
recommended QO der, wth nodifications.

V¢ affirmthe ALOs concl usion that Respondent discrimnatorily
di scharged Gabriel Valencia in violation of Labor (ode section 1153 (c¢) and
(a). Athough the ALOdid not cite Wight Line, Inc. (1980) 251 NLRB 1083
[105 LRRM 1169] in his Decision, we find that he applied the correct Wight

Li ne anal ysi s in determ ni ng



that General (ounsel established a prina facie case of discrimnatory
di scharge of Valencia, that the burden of going forward wth the evi dence
then shifted to Respondent, and that despite Respondent's asserted busi ness
justification, Val encia woul d not have been di scharged but for his
protected concerted and union activities,

V¢ affirmthe ALOs conclusion that Respondent viol ated Labor
Gode section 1153(e) and (a) by unilaterally increasing wages in nine
categories and setting wages for a new commodity in August 1979.
Additional |y, we find that Respondent unlawfully increased the wage rate
for celery workers on June 14, 1979, and unl awful | y decreased wages for
mxed | ettuce workers on May 9, 1979. Ve also affirmthe ALOs concl usi on
that these wage changes, although not alleged in the conplaint, were
related to the subject matter of the conplaint and were fully litigated at
the heari ng. v

However, we overrul e the ALOs concl usi on that Respondent
unlawful Iy i ncreased wages for five categories of workers on March 4, 1979.
During the hearing the ALOindicated that he woul d not consider evidence of
violations for which there was "a Satute of Limtations problem” Inits

exceptions brief, Respondent

YA the close of the heari ng, General Gounsel noved to conformthe
pl eadi ngs to the proof offered at the hearing. The ALOnever ruled on this
notion, apparently because General Counsel indicated he would file an
anended conplaint wthin ten days. A though he failed to file the
anendnent, Respondent’'s opportunity to litigate the i ssues during the
hearing cannot be said to have been [imted by such failure. National
Labor Rel ations Board precedent does not require an anendnment of the
conplaint to conformto proof as a prerequisite for finding an unal | eged
violation. (NLRBv. International Association of Bridge, Ec. (9th dr.
1979) 600 F.2d 770.

8 ALRB No. 45 2.



argues that the March 1979 violation is barred by the six-nonth limtation
contai ned i n Labor (ode section 1160.2. V& hold that in viewof the AAOs
statenent, Respondent had no, fair opportunity to litigate its Satute of
Limtations defense (or any other defenses it nay have had) to the unal | eged

March 1979 wage increase, and we therefore decline to find a viol ati on.Z/

Havi ng found a nunber of Respondent's unilateral wage increases
to be unlawful , we now consi der whet her inposition of a nakewhol e renedy for
the violations is appropriate. ¥

Pursuant to J. R Norton v. ALRB (1979) 26 Gal . Sd 1, this Board
in DArigo Brothers (May 30, 1980) 6 ALRB No. 27 reexam ned the renedi al

order it had issued agai nst Respondent in 4 ALRB No, 45, and concl uded t hat
Respondent ' s el ecti on chal | enge was reasonabl e and that it had litigated in
good faith the validity of the certification of Uhited FarmWrkers of
Anerica, AFL-AQ O (URW as excl usi ve col | ective bargai ning representative of
its agricultural enpl oyees. As a consequence, we vacated our origi nal
nmakewhol e order.

Respondent ' s apparent position, as expressed in the testinony
of its Labor Relations Manager, Kelly Qds, was that Respondent had no
duty to bargain wth the UFWuntil a final decision regarding the

validity of the Lhion's certification

_Z/I n accordance with his DO ssenting Qpinion in George Arakal i an Farns
(May 20, 1982) 8 ALRB No. 36, Menber McCarthy woul d dismss the ALO s
finding of tine-barred violations irrespective of whether Respondent had
pl eaded the pertinent section 1160.2 proviso as an affirmative defense.

§/| n his Decision, the ALOdid not discuss the issue of nakewhol e,

8 ALRB No. 45 3.



issued fromthe Galifornia Suprene Court. However, National Labor Rel ations
Board (NLRB) precedent clearly holds that an enpl oyer has a continui ng duty
to bargain wth a certified bargaining representative during the period of

tine when it is seeking judicial reviewof the NRB s certification. (N-RB

v. Wnn-Dxie Sores, Inc. (5th dr. 1966) 361 F.2d 512; DO xon DO stributing

(., Inc. (1974) 211 NLRB 241 [ 86 LRRV 1418] .)4/ The Board' s vacating of
its original nmakewhol e order based on Respondent’'s "technical" refusal to
bargain in 6 ALRB Nb. 27, supra, did not relieve Respondent of its duty to
bargain over unilateral changes pending its appeal of the certification in
court. UWlike its "technical™ refusal to bargain, Respondent's unilateral
wage changes were not necessary as a neans of obtaining judicial review
since Respondent had already protected its right to judicial review by
"technical ly" refusing to bargain.

The circunstances that have led us to deny the makewhol e renedy
for unilateral wage changes in prior cases are not present in the instant

case. In Kaplan's Fruit and Produce . (July 1, 1980) 6 ALRB No. 36, we

declined to order the nmakewhol e renedy because the union had specifically
refused to di scuss the wage i ssue both before and after the wage increases

were granted. In N A Pricola Produce (Dec. 31, 1981) 7 ALRB No. 49, we

found that where the union was prinarily responsible for delays in

bar gai ni ng, the enpl oyer had not generally shown an unw I |ingness to bargain

il/I n his discussion of Respondent’'s duty to bargain, the ALO
i nappropriately cited cases concerning an enpl oyer's refusal to bargain
after election but before the union's certification.

8 ALRB No. 45 4.



about wages or other working conditions, and the wage increase had brought
wor kers' wages up to the prevailing rate, a nakewhol e renedy for the
enpl oyer' s unl awf ul wage i ncreases shoul d not be i nposed.

In the present case, there is no evidence that the UFWfailed or
refused to bargain or del ayed bargai ning, nor are there any other
circunstances indicating that ordering the nakewhoi e renmedy woul d be
i nappropriate. Respondent's position that: it had no duty to bargain while
the Lhion's certification was being reviewed in court is indefensible under
N_LRA precedent, which we are bound to follow Therefore, our Qder wll
i ncl ude a nmakewhol e renedy for Respondent's refusal to bargai n over wage
changes.

CROER

By authority of Labor (Code section 1160.3, the
Agricultural Labor Rel ations Board (Board) hereby orders that
Respondent D Arrigo Brothers Conpany, its officers, agents,
successors, and assigns shall:

1. Gease and desist from

(a) DO scharging or otherw se discrimnating agai nst
agricul tural enpl oyees because of their association wth, nenbership in, or
synpat hy with and/ or support of the Lhited FarmVérkers of America, AFL-AO
(UAW or any ot her |abor organization.

(b) Instituting or inplenenting any change(s) in any of its
agricul tural enpl oyees' wages or any other termor condition of their
enpl oynent w thout first notifying and affording the UFWa reasonabl e
opportunity to bargain with Respondent concerni ng such change(s).

(c) Inany like or related nmanner interfering wth,
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restraining, or coercing any agricul tural enpl oyee in the exerci se of the
right to self-organi zation, and to engage in any other concerted activities
for the purpose of collective bargaining or other mutual aid or protection,
or the right to refrain fromany and all such activities except to the
extent that such right nay be affected by an agreenent requiring nenbership
in a labor organization as a condition of continued enpl oynent as

aut hori zed in section 1153(c) of the Agricultural Labor Rel ations Act

(Act). 2. Take the follow ng affirnati ve acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) dfer to Gabriel Valencia imedi ate and full
reinstatenent to his forner or substantially equival ent position, w thout
prejudice to his seniority or other rights or privil eges.

(b) Mke whole Gabriel Valencia for all |osses of pay and
ot her economc | osses he has suffered as a result of his discharge, such
anounts to be conputed i n accordance wth established Board precedents,
plus interest thereon conputed at a rate of seven percent per annum

(c) Won request, neet and bargain collectively wth the
UFW as the certified exclusive collective bargaining representative of its
agricultural enpl oyees, concerning the unilateral changes heretofore nade
inits enpl oyees' wage rates, and other terns and conditions of their
enpl oynent .

(d) If the UPWso requests, rescind the unilateral changes
heretof ore nade in its enpl oyees' wage rates.

(e) Make whole its enpl oyees for all economc |osses they

have suffered as a result of the unilateral changes Respondent

8 ALRB Nb. 45



nade in their wages fromMy 9, 1979, to August 30, 1979, plus interest
thereon conputed at the rate of seven percent per annum

(f) Preserve and, upon request, nake available to this
Board or its agents, for examnation, photocopying, and ot herw se copyi ng,
all payroll records, social security paynent records, tine cards, personnel
records and reports, and ail c-her records rel evant and necessary to a
determnation, by the Regional Drector, of the nakewhol e and backpay
anount s due under the terns of this Qder.

(g0 Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into al
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(h) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enployees enpl oyed by Respondent at any tine
during the period fromMy 9, 1979, until the date on which the said Notice
is nail ed.

(i) Post copies of the attached Notice, in all
appropriate | anguages, in conspicuous places on its property for 60 days,
the tine(s) and pl ace(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any Notice whi ch has been
altered, defaced, covered, or renoved.

(j) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its enpl oyees on conpany tine and property at tine(s)

and pl ace(s) to be determned by the Regi onal
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Orector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions the enpl oyees may have concerning the Notice or their rights
under the Act. The Regional Orector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly wage enpl oyees in
order co conpensate themfor tine lost at this reading and during the
quest i on- and- answer peri od.

(k) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken
to conply therewith, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: June 22, 1982

JGN P. MCARTHY, Menber

ALFRED H SONG Menber

JEROME R WALD E Menber

8 ALRB No. 45 8.



NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas Regional fice,
the General Gounsel of the Agricultural Labor Relations Board issued a

conpl aint which alleged that we had violated the law After a hearing in

whi ch each side had a chance to present evidence, the Board has found that we
violated the Agricultural Labor Relations Act by discrimnating agai nst an
enpl oyee by di schargi ng hi mbecause of his union activity and al so by

changi ng our enpl oyees' working conditions wthout first notifying the Unhited
FarmWrkers of Anerica, AFL-AQ O (URW as your representative. The Board has
told us to post and publish this Notice and to mail it to those who worked at
the conpany between May 9, 1979 and the present. V¢ wll do what the Board
has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in Galifornia these rights:

To organi ze your sel ves;
To form join, or help unions;
To vote in a secret ballot election to decide whether you want a union to
represent you;
To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;
5. To act together wth other workers to hel p and protect one
anot her; and
6. To decide not to do any of these things.

» whe

Because it is true that you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

VEE WLL G-FER Gabriel Valencia his old job back and we wi Il pay hi many noney
he lost, plus interest conputed at seven percent per annum as a result of
hi s di schar ge.

VE WLL Rel MBURSE al | enpl oyees who worked for us at any tine between May 9
and August 30, 1979, for all economc |osses they suffered as a result of
unilateral changes we nade in their wages during that period, plus interest
conput ed at seven percent per annum

VE WLL NOT discharge, lay off, or otherw se discrimnate agai nst any

agricultural enployee wth respect to his or her job because he or she
bel ongs to or supports the UFWor any ot her uni on.

8 ALRB No. 45



VEE WLL NOT change your wages or wage rates or our wage systemor other
working conditions wthout first notifying the UFW as your representative
and giving thema chance to bargain wth us about these changes.

Dat ed: D ARR GO BROTHERS GOMPANY

By:

Represent at1 ve Titles

If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations
Board. nhe office is located at 112 Boronda Road, Salinas, California,
93907. The tel ephone nunber is (408) 443-3160

This is an official Notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of California.

DO NOT ReEMOVE CR MUTI LATE

8 ALRB No. 45 10



CASE SUMVARY

D Arrigo Brothers Conpany 8 ALRB No. 45
(URWY Case-Nos.  79-CE177- SAL
79- C& 217- SAL
79- C& 301 - SAL
79- C& 314- SAL
79- & 4G5 SAL
ALODEQ S (N

The ALOfound that the Enpl oyer had di scrimnatorily di scharged
a worker because of his protected concerted activities, and had unl awful | y
granted unilateral wage increases to certain categories of workers in 1979.
A though the wage increase violations found by the ALOwere not alleged in
the conplaint, the ALOfound that they had been fully litigated at the
hearing and were sufficiently related to the subject matter of the
conplaint to warrant findings on the issues. The ALOdid not discuss the
I ssue of makewhol e as a renedy for the unilateral wage increases.

BOARD DEO S ON

The Board affirned the ALOs findings of discrinnatory
di scharge and unil ateral wage increases, and found additional unlawful wage
I ncreases on the part of the Enpl oyer. The 3card awarded makewhol e for the
unl awf ul wage i ncr eases.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *



STATE CF CALI FCRN A
BEFCRE THE
AR GLTURAL LABCR RELATI ONS BOARD

In the Matter of:

D ARR QO BROTHERS,
Respondent , Gase Nos.  79-CE 177-SAL
79-CE 217- SAL
and 79- C& 301- SAL
79- CE 314- SAL
UN TED FARM WIRKERS 79- CE 408- SAL

- AMRCA AFL-AQ
Charging Party.

N e e N N N N N N N N N N N

Norman Sato and Jose Lopez
for the General ounsel

Sarah Wl fe
Dressier, Soll, Quesenbery, Laws and Barsam an
for the Respondent

DEO S ON

STATEMENT GF THE CASE

MRV NJ. BRENNER Admnistrative Law Oficer: This case was
heard by ne on My 14, 28, June 2, 3, 4, 5 6,- 9, and 10, 1980. The
conpl ai nt issued Decenber 17, 1979 and al | eged that Respondent, D Arrigo
Brothers, violated Sections 1153(a), (c), and (e) of the Agricultural
Labor Relations Act, hereinafter referred to as the "Act", by
t hreat eneni ng and harassing d ori a Ledesna because of her concerted and
union activities; by discharging Franci sco Leon and Gabri el Val enci a

because of their



support for the Lhited FarmVWrkers of Anerica, hereinafter referred to
as the "UFW; by unilateral ly changi ng the working conditions of its
enpl oyees in regard to absences, wthout negotiating this change wth the
certified collective bargaining representative, the UAW and by granting
arasetocrews on ctober 17, 1979 w thout negotiating this change wth
the UFW

Al parties were given full opportunity to present evi dencey and
participate in the proceedings. The General Gounsel
and the Respondent filed post-hearing Briefs in support of their
respective positions.

Uoon the entire record, including ny observation of the

deneanor of the wtnesses, and after consideration of the argunents

and briefs submtted by the parties, | nmake the fol |l ow ng:

FI ND NS GF FACT

. Jurisdiction

| find that Respondent D Arrigo Brothers, is an
agricul tural enployer wthin the neaning of Section 1140.4(c) of the
Act.

| find that the UFWis a |l abor organization within the

neani ng of Section 1140.4(f) of the Act.

I1. The Alleged Unfair Labor Practi ceszl

The Conplaint raises three areas of alleged violations.

1/ Hereafter, General ounsel's Exhibits will be identified as "G C
No. ', and Respondent’'s Exhibits as "Resp's No. —".

2/ At the request of the General Gounsel who represented that his

W tnesses were unavailable, | permtted the severance of Case Nos 79- C&
181-SAL, 79-(E 182-SAL, 79-(CE 253-SAL, and 79- (B 313- SAL I n so doi ng,
the followng all egations were thereby del eted. fromthe conpl ai nt:

par agraphs 6(b), 6(c), 6(e), and 6(g). My reasons for doi ng so were
(footnote 2 continued on pg. 3)



Frst, it charges that Respondent violated Sections 1153(a) and (c), of
the Act by discrimnating agai nst Q oria Ledesna because of her
protected concerted and union activities, and by di schargi ng Franci sco
Leon and Gabriel Val encia because of their protected union activites,
conduct which allegedly interfered wth, restrai ned, and coerced them
and ot her enpl oyees in the exercise of rights guaranteed in Section 1152
of the Act. Fnally, the Conpl aint charges that Respondent vi ol ated
Section 1153(e) and (a) of the Act by unilaterally changi ng t he
conditions of its enpl oyees work in regard to absences, and by granting
a wage increase wWthout negotiating these changes wth the certified
col | ective bargaining representative of its enpl oyees, the UFW

The Respondent denied it violated the Act in any way and
stated as an affirmati ve defense that any and all speeches nade by
supervi sors of Respondent are expressly protected by Labor Code
Section 1155 and coul d not serve as the basis for an unfair | abor

practice charge. & Respondent

2/ (continued) as follows: (1) the facts of the severed all egations rel ate
to subject matters and events different fromthe renaining all egati ons so
that they, are each i ndependent fromeach other; (2) the severance notion
was nade prior to the presentation of any evidence on any of the severed
counts; (3) there was no show ng that the General Gounsel had acted in any
way other than in good faith in his unsuccessful attenpt to |locate the
mssing wtnesses and | did not perceive his conduct to be dilatory; (4) in
bal anci ng the possible harmto the all eged di scrimnatees shoul d their cause
of action be dismssed wth the possible harmto Respondent, shoul d the case
be continued, | determned that the equities were on the side of the General
Gounsel . Al though Respondent objected to the severance during the hearing,
it has not raised the issue inits post-hearing Brief.

3/A the pre-hearing conference on May 15, 1980, Respondent w thdrew t he
FHrst and Third Aifirnative Defenses set forth in its Arended Answer to
Gonpl ai nt of January 7, 1980.



admtted inits Answer that the foll ow ng were supervisors wthin the
neani ng of Labor Code Section 1140.4 (j): Kelly Qds, Valentin
Rvera, Juan Guillen, Pedro Santiago, Jess Aragon, and Teodor o

O az. Respondent also admtted at the pre-hearing conference that
Antonio (Tony) Ayala and Joel P. Qooper were al so supervisors

wthin the neaning of the Act.

[11 . The Ewl oyer's Qperation

Respondent is a corporation wth its principal office in
Slinas, Galifornia. The conpany nmai ntains farmng operations in the
Salinas and Inperial Valleys. The Salinas nanager is Ji mManassero.
Under himis the | ettuce harvesting nanager, Don Burgess, and the
speci al ty harvesting nanager, Joel Cooper. |In Salinas, Respondent
grows nainly lettuce, green onions, rapini (nustard greens), broccoli,
cel ery, sweet anise, and cactus.

A The rapini crop

There are two rapi ni seasons; the first comnmences in the
latter part of March and runs to early June; the second begins in
August or Septenber and goes to Decenber. Rapini, a very leafy plant,
grows fromone to five feet tall, and each bed wll be crowded with
the plant. It is packed in |oose fashion in cardboard cartons, twenty
pounds to the box. The total crew boxes packed daily are divided by
the total nunber of workers to determne the pay. The individual then
recei ves t he crew aver age.

The rapini crews performtheir duties in the fol |l ow ng

fashion: flat boxes are delivered to the field by truck;



| oaders then nmake the boxes, and workers pick themup at the end of
each row and pl ace the boxes ten to fifteen feet ahead of them The
wor ker then proceeds down the row pi cking the nustard and placing it
into abox until it reaches twenty pounds, at whi ch poi nt he/she
carries it to awigh station where it is checked for quality and
wei ghed by a checkerﬂ/ The worker stops by the checker until the box
i s wei ghed and checked for quality, then he picks up another box and
takes it back into the row

B. The green onion crop

Tables are placed in the rows in the field. The
workers pull up the onions in clunps and bring themto the tabl es where
they bunch themand | ay themon the ground next to the tables. An
enpl oyee called a "counter” arrives and verifies the nunber of bunches
per worker and places themin a large bin which is then transported to a
packi ng house. As with the nustard, the individual worker receives the
crew average as his pay.

IV. The D scharge of Francisco Leon (Paragraph 6(d) of the
Gonpl aint.)

A Facts

In July of 1979 Franci sco Leon, a | ettuce packer since 1975,
was fired by Juan Quillen, his foreman. General (ounsel alleges it was
because of his support for and activities on behal f of the UFW

1. The D scharge

Leon's immagration papers had expired on June 28, 1979,

4/ There is one checker for every eighteen to twenty pickers.



and he testified it was necessary for himto return to Mexi co

to make a personal appearance to straighten the natter out.§/

Accordingly, he requested a | eave of absence on July 6 from

Qiillen for three days to travel fromSalinas, Galifornia,

his place of enpl oynent, to Mexico (close to the Inperial

Valley). The request was granted w thout any probl em o

The leave was to officially start July 9, a Monday, but Leon
actually left after work on July 6, a Friday.z/ As to when he woul d
return, Leon testified that there was no discussion regarding it but
that he had intended to return wthin about three days. Then, he

i nexplicably stated that these three days "was the three days of the

8/

permssion."= He then admtted,

S/Leon testified he had lost his "mca" or green card sone tine before
so that every six nonths for the last one and one-hal f years he had to
travel to his point of entry to renew his docunent ati on.

6/Leon testified that in past years it wasn't even necessary to advi se
Qi llen he was | eaving or ask for such permssion, but he did so
anyway on this occasi on because he really needed to travel to Mexico
and felt that on this occasion, there mght be a problem He stated
that at previous tines (once for as long as two nonths) he had not
advised Quillen he was | eaving for Mexico but nerely inforned hi mt hat
that was where he had been upon return. n each of those occasions he
retai ned his enpl oynent. n none of those-occasions was he
reprimanded for the I ength of his stay.

7/1t was not unusual for workers to | eave for Mexico over a
weekend ahead of any pre-arranged | eave, as this was their own
free tine; and there was no duty to informtheir forenan of such
an early departure. Qher workers often travel ed to Mexi co over
thekv\eekend returning to work on a Monday w thout mssing any
wor K.

8/ Wen he went to the UFWoffice to file a charge followng his
di scharge, he expl ai ned that he had recei ved permssion to travel to
Mexi co but failed to nention hownmuch time it would be for.



however, that he never told Quillen the date he woul d be back
to work.?

There was substantial unforeseen delay in the finalization
of the immgration natter to the extent that it took Leon the entire
week of July 9 through July 13 to obtain the renewal of the necessary
docunents, so that he returned to work on Monday, July 16. A no
tine during that week did Leon notify Respondent that he was going to
be del ayed even though he admtted that he knew Respondent had fiel ds
and an office inthe Inperial Valley and that there was no reason why
he coul d not have contacted conpany personnel to informthemof his
unexpect ed probl em

h July 16 when he reported for work, Leon testified he was given
no opportunity to explain the reason for his delay in returning to work, but
was instead inforned that his position had been fill ed.

Juan Quillen had been a forenan thirteen years, the last five
years wth Respondent. He had supervised Leon for two | ettuce seasons, 1978
and 1979. Quillen testified that he di scharged Leon because he had fail ed
tonotify him (Quiillen) or anyone el se at Respondent's that he was goi ng
to be absent fromwork. Qiillen stated that Leon had taken | eaves in the
past but had al ways asked perm ssion and indi cated how | ong he woul d be
gone. Qiillen denied that Leon told himon Friday, July 6, about his plans

to go to Mexico or that he had previously

9/ Leon was of the opinion, and so testified, that it was not necessary to
state precisely when one would return as the customwas that enpl oyees woul d
always get their jobs back even when their | eaves took | onger than expected.



stated that his inmgration papers had expired and that he had to | eave
town to take care of this problem Quiillen did recall, however, that
Leon had previously | ost his papers and assuned that at sone point Leon
woul d have to travel to Mexico to recei ve new docunents.

Qillen testified that Respondent had a consi st ent
conpany-w de | eave of absence policy, g)/i n effect since he first
started working, which required an enpl oyee to orally w r equest
any tine off he/she needed froma foreman or supervi sor.l—2/

Wsual Iy, the enpl oyee woul d al so state the length of tine the

| eave woul d ent ai | .E’/

10/ Kelly AQds, Manager of Labor Relations, testified that this
"policy" had never been fornalized into a witten form

11/ Respondent mai ntains witten forns which require the enpl oyee to
state the date he/ she wshes to | eave and the date the enpl oyee
Wil return. Quiillen testified he had never used these forns.
Kelly Qds testified that supervisors were supposed to require the
witten formrequests if the | eave was in excess of three days.

12/ Qiillen admtted he never discussed this policy wth other
forenen and that, for all he knew they may have been handl i ng
personal |eaves of absence differently fromhim

13/ The General Gounsel argues in his post-hearing Brief (at p. 28)
that the | eave of absence policy was changed to becone nuch nore
formal and rigid and that any such change shoul d have been
negotiated wth the UFW as this

natter was not alleged in the Gonplaint and not fully litigated at
the hearing, | do not regard it as an independent allegation of an
unfair labor practice. Harry Carian, 6 ALRB No. 55 (1980).




Furthernore, under Respondent's procedures three1—4/

witten warnings, prior to discharge, were to be given to an enpl oyee
who was absent fromwork w thout permssion. Quillen stated that the
pur pose of these warnings was to call the absentee problemto the

attention of the enpl oyee, presunmably so that he coul d take steps to

correct his conduct. 15

h July 10, 1979, Quillen prepared a warning for Leon for his
mssing work for that day (GC No. 17); on July 11, he prepared a
warning for the second day (GC No. 18}; and on July 12, he prepared
nunber three warning (GC No. 19). These three notices were then all
given to Leon at the sane tine upon his return to work on July 16.
gs/AIthough this warni ng systemwas never explained to the enpl oyees,
Qi llen explained that this was unnecessary as they were all accustoned
toit.

Qillen also testified that he al ways granted a requested
| eave regardl ess of how nuch tine off the enpl oyee reauested. However he

admtted that on occasi on a worker woul d

14/ Quillen testified this was a witten policy, but Kelly AQds, stated it
was not. | requested production of this docunent, if witten, but it was
never produced.

15/Kelly Qds also testified that the purpose of the policy was that
"in the event that the enpl oyee says 'V¢l| | was never warned',
there's witten evidence that the enpl oyee was warned. "

16/ Quil l en was unaware of any other witten warning, either
lf) or unaut hori zed absences or poor work perfornance, ever received
y Leon.



mss a day of work wthout having obtained prior permssion, but
woul d, nevertheless be allowed to return to work so long as an
expl anati on was given at that tine.

A short tine after his discharge, Leon sought and obt ai ned
a neeting wth Quillen s supervisor, JimNMnassero, the Dstrict
Manager in charge of all Salinas operations, in the hopes of
presenting his side of the case and getting his job back. A that
tine, Manassero told Leon that he was di scharged because of the work
days he had mssed and because he (Manassero) had been i nforned by
Qi llen that Leon's work was of poor quality. = Manasser o t hen showed
Leon his termnation notice (GC No. 16), which he (Leon) had not yet
received. The termnation was dated July 6, 1979, the sanme date Leon

had | eft on his leave to go to Mexico and indicated that Leon's
| ast day of work was July 6, 1979. 18

In his defense, Leon explai ned to Manassero that he had
requested permssion to be absent fromwork, and that it had been
granted. It was agreed between the two of themthat the
natter needed further investigation; therefore, another neetina

IVwas arranged. Three or four days later it was held byE/V\hi ch

17/ Quillen testified that Leon was a "stubborn" worker and that he was too
rough wth the lettuce, for which he was criticized several tines during
1979. Leon testified that his work was criticized for the first tine ever
(by Quillen in 1979).

18/ Quillen testified that the termnation notice was witten on July 12, the
date of the third warning (GC No. 19), and that the date of July 6, as the
| ast day worked, was a mstake whi ch shoul d have borne the date of July 12.
He stated he first discovered the error upon testifying in the hearing in the
i nstant case.

19/ Manassero denied that Quillen was ever present at any of -he neetings

between Leon and him Quillen stated he was at one such neeting but for
only three or four mnutes.

10.



time JimMnassero testified he had talked to Quillen and | earned
that he (Quillen) had told Leon he could go to

Mexi co, but that he had to report back to work the fol | ow ng Monday
(July 9); and that, in fact, he did not return to work

until a week |ater:

Q "Ws there any discussion between you and
M. Leon about whether or not he had
permssion to leave in the first place?"

A (by Mnassero) "(h, there was never
any question. He said that he did

and Juan confirned that he did."

Q "kay."

A "Very definitely."”

Manassero admtted that the July 6 date representing the
supposed date of discharge was an incorrect date and that the formwas not
really filled out on that date because the payrol| departnent data
processing tine stanps (GC No. 14) indicated that the di scharge occurred
sonetine thereafter. As to the significance of the July 16 date under the
desi gnation "presented for work", (GC Nb. 16) Manassero admtted that he
wote that date but that he could not recall what it neant.

Manasser o uphel d the di scharge. 1n doing so, he al so conceded
that he gave no consideration to Leon's prior record or |ength of service.
However, he testified that he did suggest to Leon that he seek work in

another crew Leon did so (Ayala' s crew but w thout success.@/

20/ Leon was al so discharged a second tine. Subsequent to the filing of
charges wth the ALRB, Leon was rehired by Respondent in the Inperial Valley
around Novenber of 1979. During this tine, he becane ill and mssed three

days of work. A though he personally failed to i nformRespondent of the (20/
conti nued on p. 12]
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2. Leon's oncerted and/or Lhion Activities

In June or July of 1979, union organizers arrived at
Respondent's field and attenpted to encourage workers to participate in a
work stoppage. At that tine,they were successful in speaking wth all the
nenbers of Leon's crew Wiile the organi zers spoke to the enpl oyees, Leon
testified that he was observed tal king to the organi zers by Quillen, who was
about fifty feet anay. However, he admtted that he was just one of nany
workers fromthe crew who was observed by Quillen either talking to or
listening to the organi zers:

Q (by Admnistrative Law Gficer): "Do you

know whether Juan saw you talking to the
wor kers about the work stoppage?"

A "He saw everyone, not only ne."

Subsequent |y, there were indeed work stoppages that occurred
(anmong | ettuce, onion and nustard crews); and at one of them a forenan
asked nmenbers of the crew, two or three at a tine, including Leon, why they
had stopped work. However, Leon, although at first testifying that he was
sonewhat of a | eader for the enpl oyees during the work stoppage, |ater
denied that he was a spokesnen: "No, | didn't speak. .V listened to the
friends fromthe union.” In fact, Leon testified that it was several others
who spoke up on this occasi on.

During redirect examnation, Leon testified (for the first
tine) that he, along wth others, talked to some workers who were
reluctant to join in the work stoppage, tried
20/ (continued) reason for his absences, he testified that he had sent co-
workers to notify his foreman but was di scharged anyway. This di scharge was
not alleged in the Gonplaint and was not fully litigated and was not
addressed in the General Qounsel's post-hearing Brief. | do not believe

that this discharge is related to or intertwned wth the allegation in the
conplaint. See Harry Carian Sales, 6 ALRB No. 55 (1980)
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to encourage themto do so, and that Quillen was cl ose by and
observed this event.

Leon testified that he never presented any enpl oyee
grievances to Quillen during 1979 nor was he the one sel ected as the
crewrepresentative. In fact, he admtted that, except for his
participation in the work stoppages (both in the Salinas and | nperi al
Val | eys), he was not involved in any other concerted or union activity
during 1979.

Qillen testified that he recall ed that UFWsupporters cane to
the fields just prior to the work stoppage, but that he never saw them
talking to Leon. Al workers participated in the stoppage, according to
Qillen, but he could not specifically recall if Leon was one of them and
deni ed any know edge that Leon supported the UFW He al so confirned Leon's
testinony that he (Leon) never presented hi mwth any grievances on behal f

of hinself or other co-workers.

ANALYS S AND GONCLUSI ONS

I. The Prina Faci e Case

"To establish a prina facie case of discrimnatory di scharge
inviolation of Sections 1153(c) and (a) of the Act, the General Counsel
is obliged to prove by a preponderance of the evidence that the enpl oyee
was engaged in union activity, that Respondent had know edge of the
enpl oyee' s union activity, and that there was sone connecti on or causal
rel ationship between the activity and the di scharge.” Jackson & Perkins
Rose 0., 5 ALRB No. 20 (1979); John Van WWngerden, et al., 3 ALRB Nb.
80 (1977).
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Thus, under Section 1153(c) and (a) of the ALRA an
essential elenent in finding a discrimnatory di scharge
is that the enpl oyer knew or believed that the enpl oyee i n question was
a union supporter. See also, Howard Rose ., 3 ALRB No. 86 (1977);
NLRB v. Wiitin Machine Wrkers, 204 F. 2d 883, 32 LRRVM 2201 (1st dr.

1953). Such know edge bears heavily on the issue of whether the
di scharge reasonably tended to di scourage union activity, or constituted
unlawful interference, restraint or coercion of enployees.

The General Qounsel points to the followng factors in support of
her contention that Leon's union or concerted activities were known to
Respondent and that he was di scharged because of them (1) that Leon
participated in the work stoppages and was sonewhat of a spokesnman for the
enpl oyees; (2) that foreman Juan Quillen was usual |y nearby when UFW
representati ves cane to the fields to i nduce the enpl oyees to join in a work
st oppage, observed themtal king to Leon and overheard the conversation; (3)
that Guillen was angry about the work stoppages and nade t hreat eni ng
statenents and tried to find out why the enpl oyees had | eft the fields; and
(4) that Quiillen harassed Leon by criticizing his work.

In fact, Leon's involvenent with the union representatives was
qute mnimal. Wen the representatives visited the fields, they spoke wth
all the workers; they did not single out Leon. Mreover, Leon admtted that
this was exactly what Quillen woul d have observed, as well. Furthernore,
al though there was evidence that Quillen sawthe said representatives, at a

di stance of fifty feet, talking wth the crew nenbers, there is no
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evi dence that he overheard 2U what was being said or, if he did,

took any retaliatory acti on.2—2/

Wien the work stoppages occurred, all the nenbers of the
crew participated, not just Leon or a fewothers. By his own
admssion, Leon did not stand out as a spokesman for the group; =/ in
fact, he admtted that it was others who spoke up while he renai ned
silent. Leon also admtted that he was not a crew representati ve,
al though one was el ected, and that, except for the work stoppage, he
did not participate in any other concerted or union activity during
1979. Nor did Leon discuss any of the work rel ated probl ens or

uni on questions wth Quillen.

21/ General (ounsel argues in his post-hearing Brief, at page 17,that
Qi llen admtted he overheard sone of the conversation between the
organi zers and Leon. This msstates the evidence. Quillen testified
that fromtine to tine enpl oyees woul d voluntarily tal k to hi mabout
the union, but there was no testinony of what was sai d or whet her Leon
was nent i oned.

22/ General Gounsel al so argues that, follow ng the work stoppage,
Qillen retaliated against Leon by criticizing the quality of his

| ettuce packing. A though Leon denied this had happened prior to 1979,
there is insufficient evidence that it was unjustified on this
occasion, that Leon was treated differently fromother enpl oyees, or
that there was any connecti on between his having participated in a work
stoppage and his being criticized at work.

23/ redirect Leon testified for the first tine that on one occasi on
he, along wth others, attenpted to induce reluctant workers to join in
the work stoppage and that Quillen was cl ose enough to observe this
event. | do not give much credit tothis testinony. HFrst, the timng
of it - redirect - is not convincing, and second, there is agai n no
evidence that Quillen probably overheard the conversation or associ ated
Leon with the | eadership of the work stoppage.
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Fnally, General Gounsel argues in his post-hearing Brief (at
pp. 18-19) that Quillen threatened the workers that they woul d be fired
if they took part in the work stoppage and that he stated, "Wy did you
| eave the field? The union people did not have any sticks or anything
to make you | eave."

There is no evidence that Quillen ever threatened the
workers not to engage in work stoppages, Leon's own personal
appr ehensi ons or beliefs of what mght happen aside. | do not regard
Quillen s inquiry as to why enpl oyees under his supervision |eft the
fields to be a threat. | also note that Leon testified that this
renmark was addressed to all the nenbers of the crew not just to
Leon.

In short, Leon was one of an entire crewthat was spoken to
by UFWrepresentatives sonetine in June or early July of 1979, and he
was a nenber of the crew which participated in the work stoppage.

Assumng, arguendo, that Leon's mninmal concerted or uni on
activities were known to Respondent, the General Counsel has still not
carried his burden of establishing the el enents of a discrimnatory

discharge. Lu-Hte Farns, Inc., 3 ALRB Nb. 38 (1977). To constitute a

violation of Section 1153 (c), the discrimnation in regard to tenure of
enpl oynent nust have a reasonabl e tendency to encourage or di scourage uni on
activity or nenbership. An enpl oyer nay di scharge an enpl oyee for any
activity or reason, or for no reason, wthout violating that section, so

long as its action does not have such a tendency.
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NLRB v. Adkins Transfer Go., 226 F.2d 324 (6th dr. 1955); N.RBv.
South Ranbler Go., 324 F.2d 447 (8th dr. 1963).

A concl usion or an inference that the di scharge of an enpl oyee
woul d not have occured but for his unibn activity or protected concerted
activity nust be based upon evidence, direct or circunstantial, not upon

nere suspicion. NLRBv. South Ranbler (., ibid. Evidence which does no

nore than create suspicion or give rise to inconsistent inferences is not
sufficient. Schwob Mg. G. v. NLRB, 297 F.2d 864 (5th dr. 1962); Rod
MLellan, 3 AARB No. 71 (1977). Mere suspicion of unlawful notive is not

substantial evidence; an unlawful or discrimnatory discharge purpose is
not to be lightly inferred. Horida Seel Gorp. v. NLRB, 587 F.2d 735
(5th dr. 1979); Lu-Ete Farns, Inc., supra.

Thus, under the case law, no nmatter how unfai r2—4/
Lean' s di scharge nay have been, unless there was sonme causal connection
bet ween the union or concerted activity and the di scharge, there can be no
violation of the Act. Here, one can only speculate as to the real reason for
Qillen' s discharge of Leon and refusal to reinstate himafter the neeting

w t h Manasser o. 2 However ,

24/ For exanple, it could be argued that Leon was treated quite unfairly by
Qillen. 1 note in this connection the fact that Quillen testified that he
had not gi ven Leon permssion to | eave for Mexi co; yet apparently had told
Manassero, shortly after the event, that he (Quillen) had i ndeed gi ven Leon
permssion to be gone for four or five days.

25/ For exanple, | noted Quillen's dislike of the fact that upon Leon's return
to work after Mexico, he sent his sister to intercede in his behal f, instead
of seeing Quillen personally. Further, Quillen indicated that Leon' s sister
(who did nost of the tal king at the Manassero neeting) had irritated hi mby
swearing at himin the fields one day and blamng himfor the di scharge.
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insofar as the unfair-Iabor-practice charge is concerned, it is difficult
to conclude on this record that Respondent singled out Leon for his
protected concerted activity of having participated i n a work stoppage

whi | e | eaving untouched all the other nenbers of his crew sone of whom
were active spokesnen, who |ikew se participated. Accordingly, it cannot
be concl uded that Leon was di scharged because of his concerted activity.
The General Qounsel has not proved that there was a discrimnatory basis
for Respondent's discharge of Leon. Athough there is sone conflict in the
testinony, the evidence, taken in the |ight nost favorable to the General
QGounsel , does not substantiate the claimof unlawful discrimnation.
Moreover, there is no credibl e evidence of anti-union aninus here. "In
the absence of a show ng of anti-union notivation, an enpl oyer nay

di scharge an enpl oyee for a good reason, a bad reason, or for no reason at

all." Borin Packing ., Inc., 208 NLRB 280 (1974); Lu-Ete Farns, Inc.,

supra; Hansen Farns, 3 ALRB No. 43 (1977). Seemingly arbitrary

di scharges, even if harsh and unreasonabl e, are not unl awf ul unl ess
notivated by a desire to discourage protected union activity. N.RBv.

Federal Pacific Hectric ., 441 F.2d 765 (5th dr. 1971). The Act does

not insulate a pro-union enpl oyee fromdi scharge or layoff. It is only
when an enpl oyee's union activity or concerted activity is the basis for

the discharge that the Act is violated. Horida Seel Gorp. v. NRB

supr a.
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Wiere the Board coul d as reasonably infer a proper notive as an
unl awful one, the act of managenent cannot be found to be unl awf ul

discrimnation. NRBv. Hiber & Hiber Mdtor Express, 223 F.2d 748 (5th
dr. 1955).

I conclude that it has not been established by a preponderance
of the evidence that there was any causal rel ationshi p between Leon's

concerted activity and his discharge. Jackson & Perkins Rose (., supra.

Thus, even if it could be said, arguendo, that the Respondent had know edge
of Leon's activities, there is no evidence that Respondent's action at the

tine were in any way related to those considerations. C Mndavi & Sons,

d/b/a Charles Krug Wnery, 5 ALRB No. 53 (1979), rev. den. by Q. App., 1st

Ost. Dv. 2, June 18, 1980; hg. den. July 16, 1980. | find that the
mninal concerted activity of Leon had no rel ati onship to Respondent's
decision to discharge him Further, in that | can see no connection
bet ween the di scharge and the concerted activity, | find it unnecessary to
anal yze the just cause (or lack of it) for the discharge.

F nally, in determning whether the di scharge nay
have violated only Section 1153(a) of the Act, a simlar conclusion is
reached. It cannot be said that Leon's discharge, unfair though it nay
appear, woul d reasonably tend to interfere with, restrain, or coerce other
enpl oyees in the exercise of their Section 1152 rights.

I conclude that Respondent did not violate either Section 1153
(a) or (c) when it discharged Franci sco Leon, and | shall therefore,

recommend di smssal of this allegation of the Conpl ai nt.
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V. The DO scharge of Gabriel Val encia (Paragraph 6(b) of the
Gonpl ai nt .)

A Facts

Gabriel Val encia worked for Respondent only during the 1979
season. He was hired in My for the broccoli crop by Pedro Santi ago,
who renai ned his forenman during the entire tine he worked. Santiago
al so served as a bus driver.

Val enci a was consi dered a good worker. Hs original crew
(Cew No. 2) was laid off; yet, he was retained and transferred to
Gew No. 1 because Santiago apparently liked his work. A though his
actual work perfornance was never criticized, Valencia did receive one
warning for being absent fromwork for four to five days w thout
permssion, this incident occurring a few days before the incident for
whi ch he was di schar ged.

Val enci @' s concerted activities were well known to Respondent .
As an alternate crew representative, elected by the crew, he had frequent
contact wth Respondent’'s personnel. If co-workers had work-rel ated
probl ens, his duties would be to present themto nanagenent, which he did
on several occasions, especially during the nonth of July. This was
because during July, there suddenly arose a | arge nunber of conplaints in
the broccoli crewregarding a certain "stacker", an enpl oyee ordinarily
stationed on top of the broccoli bin, whose duty it was to wait for the
broccoli to arrive off the conveyor belt and then to see to it that the
broccoli was kept at a nornal |evel (usually six inches above the top) so
that it would not fall off on the side. The problemwth this particul ar
stacker, however, was that he had a habit of packing the broccoli too
hi gh,
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t hereby causing sone of it to drop off and fall to the ground.
As the ground crews were paid by the bin, the result of the
stacker's negligence was a | oss of noney for the crews.

Wen this problemfirst arose, Valencia)'as a crew
representative, approached Santiago to conpl ain about this stacker and
asked that he be repl aced, to which Santiago expl ai ned, according to
Val enci a, that because of the worker's seniority, there was nothing he
coul d do about it.

Thi s unsuccessful result pronpted Val encia to hel p organi ze a
series of short work stoppages, the | ongest one lasting only an hour.
Curing one of them according to Val encia, Santiago angrily approached
Val enci a and denanded that he send the workers back to work. Valencia
also testified that, during another work stoppage, Santiago told him
that had he known what Val encia was, he woul d not have hired himin the
first place. Fnally, Valencia also testified that on yet another
occasion, Santiago stated: "Don't be tal king about the union; | wll
fire you."

Eventual |y, the problemleading to all the work stoppages
was sol ved by the repl acenent (by supervi sor. Cooper not Santiago) of
the stacker. However, according to Val encia, he was di scharged j ust
twenty days thereafter.

During the sanme tine period, Val encia engaged i n nany
activities on behalf of the UFW He spoke to workers about better pay
and the advantages of unionization, and he handed out UFWflyers. Wen
UFWor gani zers came to the fields during July on four or five
occasi ons, Valencia met wth themand spoke to other enpl oyees, all of
whi ch, according to Val encia, was observed by forenen. Val encia al so

testified that
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he passed out panphlets in the fields publicizing an upcom ng

Gesar Chavez narch in Salinas, and that he was observed

on this occasion by Santiago who was close to himand | ooking in his
di recti on.

Around the latter part of August, Val encia was
on Respondent's bus returning fromthe fields at the end of the workday
when several of the enpl oyees on the bus (Val encia estinated 10 to 12
out of 25 to 30 passengers) began playfully throw ng small portions of
food or paper wads at one another. Val encia, seated in the back of the
bus, was one of those participating, and he threw a snall piece of
carrot. The throw ng continued for about five mnutes when the bus
driver, foreman Santiago, cautioned first one, then a second, and
finally a third enpl oyee agai nst throw ng any nore food. Val encia
testified that he was not warned.

After the bus arrived at its destination (on Market Street)
and workers began to disenbark, Santiago took Val encia aside and,
according to the latter, told himthat he was fired because he was
observed throw ng a carrot. The other three workers who had been warned
by Santiago were not di scharged or disciplined.

Val encia testified that food-throw ng was a common occur rence
, although this was the first tinme he had ever done it, and that never
before had he heard Santiago caution anyone against it. Nor was
Val enci a aware of anyone el se ever being fired for this activity.

Pedro Santiago' s testinony confirned that there were nany
conpl aints during 1979 about the stacker, but he denied that they cane

fromany one individual, although he did admt
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that Val encia conpl ai ned to himabout this problemonce or twce in
May or June.

Santiago al so recall ed that there were nany work stoppages
(sonetines one or two daily) over the stacker problemand that one of them
occurred the sane day Val enci a had conpl ai ned about the problem Santiago
testified that during sone of the work stoppages, Val encia spoke out for
the group but on other occasions, it was other enpl oyees who did the
tal ki ng.

It was Santiago' s testinony that UFWor gani zers frequently
cane to the fields during 1979; and that they spoke to the crews during
the work stoppages, but Santiago did not recall seeing themspeak to
Val encia. Santiago al so deni ed know ng Val enci a was a uni on supporter
or ever seeing himpass out panphl ets or know ng he was a crew
representative.

Wth respect to the actual discharge, Santiago testified that
there had been a frequent probl emcaused by workers throw ng food on the
bus, and Santiago found it necessary to caution enpl oyees agai nst it
because of the safety probl ens such conduct created. Santiago testified he
war ned enpl oyees often, but he could not definitely say if Val encia was
present on any of those occasions. In any event, the probl emwas serious
enough that Santiago had inquired of his supervisors, Kelly AQds and Ben
Lopez, about one and one-hal f weeks prior to the Val enci a di scharge, howto

handle this situation should it recur. According to Santiago, he

recei ved permssion 2—6/at that tine to fire enpl oyees who t hrew

26/ This clained authority to discharge is uncorroborated. A though Kelly
Qds testified, he was not questioned about this matter. Lopez did not
testify.
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food or other itens, and he decided he woul d fire the very next
person who participated in this conduct. Neverthel ess,
he admtted that he never inforned any enpl oyee that the conti nued
throw ng of food woul d result in his/her discharge.

The food-throw ng did continue, but Santiago
testified that he never personally saw anyone el se thrown anyt hi ng
until he observed Val encia. O that occasion, Santiago testified
that while driving workers back to their pick-up point, he saw
objects being thrown in the bus but did not actual ly see which
workers threw them However, at one point, he | ooked through the
rear viewmrror and saw Val encia stand up and throw sonet hi ng; he
did not knowwhat it was. Santiago testified he parked the bus,
asked Val encia if he renenbered bei ng warned, to which he replied
"Yes" 20 and then tol d Val encia he was termnated. Wen Val enci a
protested that he was being singled out for special treatnent when
others had al so thrown things, Santiago replied that he (Val enci a)
was the only one observed and that that was sufficient.

Santiago admtted that even though he knew ot her persons
had thrown food, he nmade no attenpt to ascertain if they were
throw ng at Val encia, thereby causing his response. There was no

danmage to the bus, and no one was hurt in the incident.

ANALYS' S AND GONCLUS QN

It is well settled by the National Labor Rel ations

27/ Santiago stated this for the first tine during his cross-examnation and in
answer to a question fromthe Admnistrative Law (fi cer.
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Board that to di scharge an enpl oyee for engagi ng i n concerted
activities which are protected under Section 7 of the National

Labor Relations Act is an unfair |abor practice. N.RB v. Véshington

AumnumQ., 370 US 9, 8 LEJ2d 298, 82 S . 1099, 50 LRRM 2235 (1962);
NRBv. Bie Resistor Gorp., et al., 373 US 221 (1963); Shelley &
Anderson Furniture Mg. ., Inc .v. NLRB, 497 F. 2d 1200, (9th dr. 1974),
86 LRRVI 2619.

Li kew se, under the ALR& an individual's own actions are
protected and held to be concerted in nature if they relate to conditions
of enploynent that are natters of nutual concern to all affected

enpl oyees. Foster Poultry Farns, 6 ALRB No. 15 (1980).

A nere conversation nay be protected concerted activity if its
object is initiating, inducing or preparing for group action or if it has
sone relation to group action in the interest of the enpl oyees. Mishroom

Transportation Go. v. NLRB, 330 F.2d 683 (3rd Adr. 1964). Even a "mniscul e

controversy" nay be protected concerted activity. S. Regis Paper (., 192
NLRB 661 (1971).

It is alleged in paragraph 6(f) of the Conpl ai nt that
Val enci a was di scharged for engaging in protected "union activities.
The General (ounsel argues that forenman Santiago used the incident on
the bus as a pretext to fire Valencia for his past union and concerted
activities.

The General (ounsel has shown that Val enci a engaged in
protected concerted and union activities, that his participation was
known to Respondent, and that there may wel |l have been a causal

connection between that activity and the discharge. Jackson & Perkins

Rose (., supra. Once this burden has been net, the enpl oyer has the

burden of provi ng
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that it was notivated by |egitinate objectives. Maggi o- Tost ado,

Inc., 3 ALRB No. 33 (1977); NLRB v. Eastern Shelting & Refining Gorp.,

508 F.2d 666 (1st dr. 1979). The General (ounsel nust then establish
that the enpl oyer woul d not have been di scharged but for the protected
or union activity or that the protected or union activity was the

noti vati ng cause behi nd the di scharge. Royal Packing Go. v. ALRB, 101
CGal . App. 3d 826 (1980).

Naturally, it is not always sinple to prove the true reason for
a discharge by direct evidence. As is often the case, such natters can
be denonstrated by circunstantial evidence only. As the Board said in S
Kuramura, Inc., 3 ALRB No. 49 (1977), rev. den, by G.App., 5th Ost.,
August 11, 1980:

. course, the General Gounsel has the
bur den to prove that the respondent di scharged
t he enpl oyee because of his or her union
activities or synpathies. It is rarely possible
to prove this by direct evidence.

Oscrimnatory intent when di schargi ng an
enpl oyee is 'nornal |y supportable only by the
ci rcunst ances and circunstanti al evi dence.'
Amal ganated d ot hi ng VWrkers of Amrerica, AFL-AQ Ov.
NLRB, 302 F.2d 186, 190 (CADC 1962), citing NLRB v.
Link-Belt ., 311 US 584, 597, 602, 61 S. Q. 358,
85 L. k. 368 (1941). The Board may draw reasonabl e
inferences fromthe established facts in order to
ascertain the enpl oyer's true notive. FEven though
there is evidence to support a justifiable ground for
the discharge, a violation nay neverthel ess be found
where the union activity is the noving cause behind the
di scharge or where the enpl oyee woul d not have been
fired "but for' her union activities. Even where the
anti-union notive is not the domnant notive but nmay be
so small as 'the last straw which breaks the canel's
back', a violation has been established. N.RBv.
Witfield Pickle Go. 374 F. 2d 576, 582, 64 LRRV 2656
(5th dr. 1967).
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There are several reasons that |ead ne to the concl usi on that
but for Valencia s concerted and union activity, he woul d not have been
di scharged. There are several circunstances concerning the nanner in
whi ch Val enci a was di scharged whi ch suggest that Respondent's pur ported
reason - throwng a snal|l piece of carrot - was pretextual . These
circunstances were as follows: (1) Santiago was anbi guous as to whose
idea it was to termnate the next enpl oyee who threw sonething on the
bus. At first, he testifiedit was his idea; later, in answer to a
guestion fromthe ALQ he suggested it was the idea of Ben Lopez or Kelly
Qds; (2) Wen asked if he discharged Val encia, Santiago attenpted to
bl ane his supervisors for the act as if he were just foll ow ng orders.
Hs previous testinony had been, however, that he had nerely recei ved
permssion to discharge if he wanted to exercise it, not that he was
required to do so; (3) After having recei ved permssion to di scharge an
enpl oyee who threwitens on the bus, and having concl uded that he woul d
fire the very next one who did so, why woul d he not have announced this
(or at least that the possibility of discharge existed) to the enpl oyees
under his supervision; (4) By his ow testinony, he saw obj ects bei ng
thrown on the bus by others prior to having seen Valencia. Is it to be
bel i eved that his new di scharge policy was effective only for the first
person he actually sawin his rear mrror, and all other incidents were
to be excused? If Santiago were serious about di scharging the next
enpl oyee for this act, woul d he not have stopped the bus i medi ately upon
noti ng an object had been thrown (prior to Valencia' s activity) and tried
to ascertain who threwthe object or, if this was unsuccessful, to

caution the enpl oyees
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agai nst further throw ng? (5) Santiago testified that the food-throw ng
went on for sone tine after he received authority

to discharge for such conduct but woul d have us believe that Val encia
was the very first person he actually saw throw ng an object after
havi ng recei ved that authority. If Santiago observed Val enci a
through the rear-viewmrror, why was he unabl e to so observe ot hers.
Even if he were unable to identify their faces if they were standi ng
up, could he not have stopped the bus and determned who they were at
that point?;, (6) Wen asked if he determned if Val encia had been
present during the previous all eged warni ngs agai nst throw ng,
Santiago gave contradi ctory answers. At first he testified he did
not nake this determnation, but next stated he specifically asked
Val encia this question; (7) The severity of the discipline for such a
mnor offense is an inportant consideration, particularly in view of
the fact that no enpl oyee, including Val encia, had ever recei ved even
awitten warning for this conduct. As described in other sections
of this Decision, Respondent does enpl oy a progressive disciplinary
programof three-witten warnings prior to discharge for such matters
as absence fromwork, (see discussion regarding Franci sco Leon,
supra), and has al so gi ven enpl oyees nerely a witten warning for
such natters as insubordination or being anay fromthe job site

W t hout perm ssion (see discussion regarding Jesus Rodriguez ,
infra.); (8) | amalso influenced by the fact that no other enpl oyee

was di scharged for throw ng except Val encia, a known acti vist.
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In addition, | credit Valencia' s testinony that he frequently
presented his co-workers grievances to nanagenent, that he was observed by
forenen passing out union literature, and that he was especially visible
to Respondent as a spokesnman during the period in which workers were
conpl ai ni ng about the problemw th the stacker. | note that Santiago
admtted that Val encia was one of those conpl ai ni ng about the stacker
probl emand that he was a spokesnan at sone of the work stoppages.

| also credit Valencia' s testinony that Santiago denanded
during a work stoppage that he (Val encia) send the workers back to their
jobs, that Santiago told Val encia that he never woul d have hi red hi mhad
he known what he was, and that on anot her occasi on Santiago warned
Valencia directly that he would be termnated i f he continued tal ki ng
about the union. Valencia testified in a forthright and convi nci ng
nmanner, while Santiago' s testinony was contradictory and confusing. For
exanpl e, when examned at the hearing as to whether he spoke to Val enci a
personal | y about the probl emof the work stoppages, Santiago at various
tines denied it, couldn't recall, said he spoke to all the enpl oyees, and
finally admtted he did talk to Valencia about it. At another point in
his testinony he testified that he did not ask Valencia if he had
previously been warned agai nst throw ng objects in the bus, but later said
that he did ask himif he had.

| find that the statenments attributed to Santiago
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were nade. These coercive statenents = constitute direct evidence of
Respondent's anti-union aninus. |t clearly establishes Respondent's
know edge or belief that Val encia was invol ved in union and concert ed
activity and that that was the reason for discrimnating agai nst him

Louis Caric & Sons, 6 ALRB No. 2 (1980)

For all the foregoi ng reasons, | recommend t hat
Respondent be found in violation of Section 1153 (¢) and (a) of the
Act for its discharge of Gabriel Val encia.
M. Dd Respondent unilaterally change the conditions of its
enpl oyees work in regard to absences, w thout negotiating
gane wth the UM (Paragraph 6(h) of the conplaint)

A Facts

The General (ounsel's only wtness as to this allegation was Jesus
Rodriguez. Rodriguez worked as one of Respondent’'s irrigators and was,
for the past two or three years, nornal |y under the supervision of Ranch
Forenan Ed Vasquez. Vasquez, however, was out of work for surgery during
the summer of 1979, and his duties were taken over by two others, Teodoro
O az (al so known as Lol o), a foreman, and Jesus Aragon, a super Vi sor.

1. The alleged unilateral change

Rodriguez testified that in the past, under forenan

Vasquez, irrigators were allowed to take up to one-hal f hour@/

28/ S nce Respondent did not argue this point inits post-hearing Brief,
it is not clear what Respondent neans when it contends inits Hrst
Arended Answer that supervisors' statenents cannot serve as the basis for
an unfair labor practice charge as they are free speech under Section
1155 of the Act. By its clear terns, Section 1155 excl udes coercive and
threatening statenents fromthe protection of the Act.

29/ Rodriguez testified that Respondent woul d not pay the enpl oyee for
personal | eaves over thirty mnutes.
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as tine off for personal business, provided, of course, that they had
recei ved permssion; and that under those circunstances Respondent di d not
deduct that tine off fromthe enpl oyee's pay. However, according to
Rodriguez, this policy was suddenly changed under acting foreman DO az.
For exanpl e, during the period i n which Vasquez was out
for surgery, on one occasion Rodriguez left work to get gas for his
car, returned wthin one-half hour but was not paid for tine off.
@/In fact, Rodriguez testified that Daz had intinmated that if he
| eft work on personal business again, he would | ose the entire day.
As aresult of these events, Rodriguez urged that a neeting be held
W th supervisor Jesus Aragon and the other irrigat ors.3—1/ Such a
neeting did occur. According to Rodriguez, Aragon confirned that
enpl oyees woul d no | onger be paid for personal |eaves because
Respondent ' s i nsurance woul d not cover paid enpl oyees |eaving the
fields on personal business.
Jes s Aragon is the producti on nmanager at Respondent's, in charge
of all farmng, and he is the supervisor of seven forenen. During the
mddl e of August, he helped fill in for Ed Vasquez, who was absent on sick
| eave. (n one occasi on, Teodoro O az, the acting forenan, had cal |l ed Aragon

and asked himto attend a neeting that Rodriguez desired in order to di scuss

30/ Rodriguez's testinony as to when he actually felt the effects of this
alleged unilateral change is confusing. A one point he testified it
took place during the Vasquez absence; but at another point, he seened
toindicate either that the change was not put into effect until My 29,
1980 or that it did not occur until about one week prior to his
testinony at the hearing herein.

31/ The record is uncl ear whether the idea of having the other irrigators

present originated wth Rodriguez or whether it was Aragon who want ed
everyone present when he spoke to them
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a problem Rodriguez al so wanted the other irrigators present. That day
Aragon net wth eight enployees, all irrigators, including Rodri guez.

At that neeting, Rodriguez conpl ained that he had had to attend to sone
personal business, that in the past he had taken off fromwork for short
periods and been paid for it by Respondent, but that this tine
Respondent had seen fit to deduct fromhis pay check one and one-hal f
hours of pay.

Aragon testified that he inforned Rodriguez that Respondent
had never pai d enpl oyees for personal tine off when he was Ranch
Foreman, including a tine when Rodri guez had been under his supervi sion,
and that Respondent's unwitten policy since at |east 19653—2/ was t hat
tine off for personal business woul d either be deducted fromthe
enpl oyees' s pay check or the enpl oyee woul d be given the opportunity to
nake up the lost tine on a later date. According to Aragon, it was not
unusual for an enpl oyee to be allowed to take off for short periods of
one-half hour to go into Salinas on personal business but that the
policy was still the sane; the enpl oyee would only be paid for the tine
actual |y worked and woul d not put personal tine off on the tine sheet,
usual ly filled out by individual irrigator hinself. In fact, Aragon

stated that

32/ Aragon testified he recalled that he had explained this policy to"
forenen in the past but not wthin the past four years. He believed
nost forenen were aware of it anyway, however, because nany were forner
tractor drivers or irrigators (l1ke Vasquez) thensel ves who had risen
fromthe ranks.
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his checking of the records indicated that Rodriguez hinsel f

had in the past taken tine off for personal business and

did not claimthis tine on his tine sheet.g’/

Aragon testified as to the reason for the policy. He
stated that Respondent's absence pol icy was necessary because it
did not want to be liable in case the enpl oyee had an acci dent
while off on his own tine. In addition, Aragon stated that it
woul d be unfair to other agricultural workers to allowonly
irrigators to be paid for personal tine off.

Aragon further testified that followng his neeting wth
Rodriguez and the others, he regarded the | eave of absence nmatter as
havi ng been settled in that Rodriguez did not question his expl anation.
Aragon al so asked the other assenbled irrigators if they had simlar
gripes, to which they replied that they did not. As a favor to Rodriguez,
however, whomhe had known since 1966, Aragon said he woul d check wth
Vasquez to see if his (Vasquez's) absence policy was different sonehow
fromthat of Respondent's. Aragon testified he did check two to three
weeks |ater and found that the Vasquez policy was consistent wth
Respondent ' s.

Aragon denied that if an enpl oyee |eft work for a short
period, he would | ose the entire day's pay and stated that any forenan

who nay have tol d Rodriguez such a thing was absol utel y wong.

33/Rodriguez was not called as a rebuttal wtness and this
statement stands uncontradicted. | credit it for reasons cited
infra.
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Ed Vasquez, a forner irrigator and tractor driver and for the
past four years a Ranch Forenan, also testified. He corroborated the
Aragon testinony regardi ng Respondent's personal | eave of absence policy
and its long term consistency. He stated that frequently irrigators
sought and obt ai ned perm ssion (which the foreman would note in his
records) to run to town for short personal errands when the enpl oyee
could afford to be anay fromhis work; i.e., when the water had to be
kept running in a field and it wasn't necessary that the enpl oyee be
there towatch it. In those instances, according to Vasquez, that tine
off - even for a short one-half hour interval - was not paid for by
Respondent. Vasquez al so denied that an irrigator coul d request a break

fromwork and use that tine in town for personal reasons.

ANALYS' S AND GONCLUS QN

1. The Whilateral Change

The General Gounsel argues that in the past irrigators were
given permssion to | eave the job site on personal business and that no
deductions were nade for the tinme they were anay. The General Counsel
argues that there canme a tine when this practice was abol i shed and t hat
Respondent had an obligation to negotiate any such change wth the UFW
which it failed to do.

Respondent denies that it ever paid its enpl oyees for
personal tine off and further denies that it had any obligation to

bargain with the UFWeven if there were a change
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ef f ect uat ed. Ead

| credit Jess Aragon's testinony that the policy of
Respondent has consistently been to either deduct tine off for
personal |eaves (for whatever tine period) fromthe enpl oyee' s pay
check or to allow himher to nake up the tine at another date.

Aragon testified in an honest and strai ghtforward rranner,3—5/ whil e

Rodricruez's testinony i s confusi ng and ranbl i ng. 3o/

Mbreover, even if, for whatever reason, during sone period
of tine, a foreman had at sone point allowed Rodriguez to take a short
break and to be paid for it, this would not establish the existence of
a past practice, especially where the enpl oyee hinsel f had fol | oned
what he knew to be the actual policy of the conpany. S In order for a

past practice

34/ Respondent nakes the sane argunent here as it does wth respect to other
unilateral changes it is accused of making. Its positionis that it was
under no duty to negotiate wth the UAWso long as the certification was
bei ng contested and especially since the Board later found that make whol e
was | happropriate as Respondent had had a reasonabl e good faith belief that
the certification was invalid (D Arigo Bros., 6 ALRB No. 27), (See nore
extensi ve di scussion of this argunent, infra).

35/ Aragon al so readily admtted his know edge of Rodriguez' s union
affiliation and that he was a very good worker.

36/1 also find it significant that not one other irrigator (including
those who might have been present at the neeting wth Aragon) was
called by the General (ounsel to corroborate Rodriguez's interpretation
of the past practi ce.

37/ Again | enphasize the fact that Rodriguez was not called as a rebuttal
wtness to confront Aragon's testinony that records indicated Rodri guez knew
of Respondent's real practice, that he had in fact taken personal |eaves and
did not claimthat tine on the tine sheets which he hinself filled out.
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to be binding on both parties, it nust be: (1) unequivocal ;
(2) clearly enunciated and acted upon; (3) readily ascertainabl e
over a reasonable period of tine, and (4) a fixed and establ i shed
practice accepted by both parties. Hkouri and H' kouri, How
Arbitration Wrks 391 (2nd ed. 1974).

It is, of course, possible that Rodri guez was
nerely trying to test out howfar he could go wth a new
forenman while his regul ar forenan was still on sick | eave.

| reconmend the dismssal of this allegation. 38/

2. The alleged discrimnatory warning Ietter3—9/

38/ eneral Gounsel argues in his post-hearing Brief (pp. 28-29) three
additional unilateral changes. HFrst, he argues that Respondent reduced
the daily hours of irrigators. Second, he argues that Respondent
initiated a change regarding the issuance of warning notices to
irrigators for tine taken off of work. F nally, he argues that
Respondent instituted a change in the practice of assigning work to
irrigators. None of the three allegations were nentioned in the
Gonplaint. | do not believe the General (ounsel ever nmade it clear
during the hearing that he regarded these natters as i ndependent unfair
| abor practice allegations. As the matters were not fully litigated, |
do not consi der them here.

39/ The issuance of the warning notice was not alleged as a violation of
the Act. Respondent objected to the evidence on this subject nmatter,

but her objection came after the natter had been litigated. General
Gounsel represented that he would fornmal |y anend the conplaint to all ege
that the said warning notice was issued to Rodri guez because of "his
protected activity - presunably his protesting an all egedl y unreasonabl e
work assignment and the all eged change in the | eave of absence poli cy.
However, the General (ounsel failed to submt a fornal anendnent.
Nevertheless, inthat the matter was arguably related to the charge of a
unilateral change in work rules and was fully litigated at the hearing,

| regard it as an independent unfair |abor practice issue. Harry Carian
Sales, 6 ALRB Nb. 55 (1980)
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The dispute involved in this allegation concerns a
di sagreenent Rodriguez had with the new forenan, Teodoro
D az, over the conduct of his irrigation work.

During the afternoon of August 24, 1979, O az told
Rodriguez that he was to | eave the water running in the field in which
he had been wording and that he was to advance to another field where
he was instructed to poi son gophers. Rodriguez admtted that he
obj ected to being asked to go to another field to performwork when,
in his opinion, he had not yet finished irrigating the first field.
After being told he did not have to finish the first field, Rodriguez
announced that since there was no further work for him he had
busi ness to do in Salinas; and he left to do it. Rodriguez stated,

"I told himthat if they didn't need ne, that the gophers weren't
causi ng danger, that there was nore danger caused by the runni ng water
there and that if they didn't need ne, that | had business to take
care of in Salinas...."

As aresult of this incident, Rodriguez received a warni ng
notice (GC No. 15) for leaving his work site and refusing to obey an
or der.

Rodriguez testified that this was the first tine he ever
recei ved such a disciplinary warning and he testified it was in
retaliation for his union activities. A though he stated there was no
union activity he was invol ved in at Respondent's during 1979,

Rodri guez had been a nenber of the Ranch Cormittee for at |east two
years prior to 1979 and had net, fromtine totine wth officials of

Respondent over grievances.
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Aragon testified on this issue, as well. H admtted that he
was aware that Rodriguez was a union supporter and commented that he
(Rodriguez) was very open about it, having told Aragon as early as 1966
about his synpathies for the UFW But it was Aragon's position that
Rodri guez recei ved the warning notice only because he refused a work
assignment and |eft the work site.

Aragon also testified that the amount of irrigation a field nay
need usual |y depends upon the anount of water penetration that is
occurring at the tine and howfast the crop is growng. Thus, at tines
irrigation for only two to three hours is sufficient; at other tines, the
water nust be left running twenty-four hours a day; and it isn't necessary
for anyone to look after it. Uhder the circunstances of the present case,
Aragon believed the order for Rodriguez to | eave the water running and to
nove on to another field was quite reasonabl e, even though the field
Rodriguez was irrigating was not yet finished. According to Aragon, as
that field was going to be soaked until late that night, there was no
necessity for the irrigator assigned to that field to remain and watch the
wat er when there were other duties he coul d performel sewhere. Aragon
further stated that it was |ikew se not unreasonabl e to assign Rodri guez
the task of killing gophers, tine permtting, since the average irrigator
spent about ten percent of his tine doing that work.

Bef ore issuing the warni ng, Aragon stated he di scussed the
natter wth DOaz and Vasquez. A though insubordination was a

di schargeabl e of fense at Respondent's, it was deci ded t hat
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a warni ng notice would be sufficient since Rodri guez had a good wor k
record and had not engaged in this type of conduct before.

Vasquez testified that he had returned to work fromsick
| eave around this tine and that he signed the warning notice, although
he relied solely on what D az told hi mabout the incident since he had
no personal know edge of the event. However, Vasquez testified that he
did have a conversation wth Rodri guez when he personal |y delivered the
notice on August 25. According to Vasquez, Rodriguez admtted that he
did, infact, refuse an order and | eave the job site. Wen asked if he

woul d have done the sane had Vasquez been there, Rodriguez replied,

n I\b n @/

ANALYS S AND GONCLUSI ONS

It is difficult to perceive General Gounsel's theory on this
allegation. In his post-hearing Brief (at pp. 26-27), General (ounsel
argues that the warning notice "appears to be a retaliatory and
discrimnatory act agai nst Jesus Rodri guez because of his organi zi ng of
the workers and neeting wth Jess Aragon to protest the changes
initiated by Teodoro Daz, the forenan.” Yet, at no tine does General
QGounsel deal inany way - as if it doesn't exist - wth the inportant
I ssue of Rodriguez's insubordination and i ndependent decision to | eave
the job site because he didn't agree that he shoul d performthe task of

poi soni ng gophers. H's own testinony nakes cl ear

40/ Rodriguez was not called as a rebuttal wtness and thus, did not
deny making this statement. This statenent al so stands
uncontradicted in the record. | credit it for reasons stated,

i nfra.
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that he disagreed wth the D az order, thought his judgnent was
better, and left work out of frustration: "I told him

that if they didn't need ne, that the gophers weren't causi ng danger,
that there was nore danger caused by the running water there and t hat
if they didn't need ne, that | had business to take care of in
Slinas...."

In addition, Rodriguez also testified that he did not believe
the new foreman O az knew anyt hing about irrigation, and in fact, that he
bel i eved hinself to be a nuch better irrigator. This attitude is
refl ected by his admssion to Vasquez that he probably woul d not have
acted this way had Vasquez (the regul ar foreman) not been on sick | eave.
| credit the Vasquez statenent, as | found himto be a truthful wtness.

Thus, as General Gounsel 's Exhibit No. 15 nakes cl ear,

Rodri guez recei ved the warni ng noti ce because he refused an order
and left the job site, not because of any previous protestations
of the |l eave of absence policy or because of his union activities.
If the latter, Respondent picked an unusual time to retaliate
since 1979 was a year in which, Rodriguez admtted, his union
activities were not very extensive at all, especially when
conpared to previous years.

| recommend the dismssal of this allegation.
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MI. Dd Respondent, Beginning in April of 1979 Threaten and Harass
Qoria Ledesma Because of Her Goncerted and Lhion Activities
(Paragraph 6(a) of the Conpl ai nt)

A Facts

Qoria Ledesna has been enpl oyed by Respondent for a nunber of
years in the rapini (nustard greens) spring harvest, onion harvest, and
sonetines in fall rapini crop. Her supervisor for the past five years was
Paul Her nandez.

Prior to 1979, Ledesna was not very active in union activities,
but she testified that during 1979 she passed out UFWliterature to the
broccol i, cactus, and onion crews. Wile working in onions, she, along wth
several others, carried UFWflags and pl aced themon the counting tabl es
where, she testified, she was observed by Paul Hernandez. Ledesna al so
testified that she was never a UPWrepresentative but that she was el ected a
UFWdel egat e, al though she admtted that Respondent’'s managers were not aware
of that fact.

Paul Hernandez, rapini harvesting supervisor for the past seven
or eight years, testified that he knewthat Ledesma was a URWsynpat hi zer
and that when UFWorgani zers woul d cone to the fields, frequently in both
onions and rapi ni, Ledesma was often one of the first peopl e they spoke
to. In addition, in Novenber of 1979 there was a work stoppage
concerning retroactive pay questions, and Hernandez acknow edged t hat
Ledesma was one of the participants in this dispute.

Hernandez al so testified that uni on panphl ets concerning the pace
of negotiations were distributed to onion crews in June, 1979 and that he had
heard fromthe oni on supervisor that workers had placed UFWflags on tabl es

wher e the oni ons were banded t oget her.

41.



1. Wé&s Ledesma discrimnated agai nst by the rapi ni wei ghi ng
and i nspection process, and particularly by the action of supervisor Paul
Hernandez' s wife, Maria Hernandez?

Ledesnma conmences working in rapini in March and works there
until My, then goes to onions for two to three nonths and then sonetines
returns to rapini work in Decenber. In rapini there are cutters and
checkers. The cutters pack the product into boxes and then carry the
boxes to the checkers where they are weighed. The scales are set at
twenty pounds, and the checker's job is to inspect the quality of the
product and then to weigh the box. |If there is a problemwth the
quality, the checker calls it to the attention of the forenman who t hen
discusses it wth the enpl oyee. If there is no such problem the enpl oyee
obtai ns another box and returns to his/her romw Qutters are paid piece
rate per box (the crew average) wth an hourly mni num

A dispute developed in the early part of the spring rapini
season concerni ng the work of one of the checkers, enpl oyee Maria
Hernandez, w fe of supervisor Paul Hernandez. Sone enpl oyees felt that
Ms. Hernandez was (1) taking too nuch tine in wei ghi ng the boxes, which
resulted in a decrease in the wages earned by the piece rate, (2)

i nformng her husband of private information she | earned fromthe crews;

and (3) show ng a bias agai nst certain enpl oyees when performng her

duti es. 4y Ledesma testified that she was one of the enpl oyees

41/1t was not uncommon, even under ordinary circunstances, for tension to

exi st between checkers and cutters. Wether a box did not neet quality
standards; i.e. whether the box contained too nany stens or | eaves, was often
a judgnent call so that the systemlent itself to possible conflict. In
addi tion, whenever there was a line at the scales, there woul d be gripes that
the process shoul d be expedited so that the enpl oyees, who were, after all, on
pi ece rate, could obtain another box and begi n pi cking the rapini again.
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Maria Hernandez was bi ased against in that her (Ledesma’ s) boxes were
wei ghed nore slowy than others. Ledesna testified as to one exanpl e
of this. Wen she cane to the scal es and found anot her rapi ni

wor ker' s box bei ng wei ghed by Ms. Hernandez, which was taking an
unusual Iy long period of tine, Ledesna |eft to pick nore rapini. Wen
she returned, Ms. Hernandez told her she was not going to wei gh her
box al though no ot her person was there; they all had | eft the wei gh
stati on.

2. Vés Ledesna harassed and di scri mnated agai nst by the
actions of forenan Tony Ayal a?

Ledesnma testified that she conplained to Ms. Hernandez about
these natters, who accused her, in turn, of agrave insult. As aresult
of this altercation, Ledesna testified that she was assi gned by forenan
Tony Ayala to do four rows when the nunber usual |y worked woul d have been
IV\D.4—2/

Ledesna testified she told Ayal a she could not do four rov\s4—3/ and woul d do only

three, to which she says Avala replied that if

she didn't like it, she could quit or he would fire her.ﬁ/Utirrately,

42/ Paul Hernandez denied that a worker woul d nornal |y be assigned as many as
four rows but that it was not uncommon to be assigned that nany at the tine
of the fourth or fifth picking where nany of the rows had al ready been pretty
t horoughl y pi cked cl ean by previous crews. However, in those circunstances
the entire crew woul d be assigned the task of the four rows and not just one
per son.

43/ Ledesna testified that the real reason she didn't want to
work in four rows was because this was during her nenstrual period
but that she was too enbarrassed to tell Ayala.

44/ This kind of a statement mght not be out of character for Ayal a.

A though Ayala did not testify, Paul Hernandez di d and acknow edged t hat
Ayal a had sone problens relating to enpl oyees under his supervision
because of his hot tenper.
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Ayal a, according to Ledesma, just told her to go home4—5/ and that she

could return the next day, which she did.

Later in the afternoon of that sane day that Ayal a

had sent her hone, Ledesna and three others net wth Kelly Ods,4—6/

Labor Relations Manager. At that tine, according to Ledesma, the
foll ow ng conpl aints were presented to Qds: (1) that Ms. Hernandez' s
del ays were costing the enpl oyees noney, that she was acting as if she
were a foreman, and that her husband was show ng her favoritism (2) that
Respondent was not naki ng the boxes for the enpl oyees;4—7/(3) t hat
Respondent was not bringing water to the enpl oyees; (4) that Respondent
was not cl eani ng the bathroons; and (5) that Respondent shoul d nay Ledesna
for the day she was sent hone by Ayal a.

Kelly Qds testified. He admtted neeting wth Ledesna
and others on these problens, but he was not sure as to the dates
of their neetings. He generally agreed wth Ledesma as to the
matters that were discussed but stated he was not inforned at the

first neeting that she had been sent hone by Ayal a.

45/ Ledesna clains that this day plus the day of the Immgration Servies
raid, infra, were the two days she | ost because of Respondent's
discrimnatory treatnent of her.

46/ This was the first of three neetings during 1979 between A ds and
Ledesna. The second occurred during the late part of the spring rapini
and the third occurred in the early part of the onion season. Ledesna
testified she had never net wth Qds prior to 1979.

47/ The boxes were coming off the trucks fol ded, and the cutters had to nake
tn_e boxeﬁ thensel ves. Prior to 1979, the cutters were not required to perform
this task.



As aresult of this neeting, Qds testified he
i nvestigated the Mari a Hernandez probl em by speaki ng with Paul
Hernandez, and verified the enpl oyees' conplaints that, as an
i nspector, she was rmuch too critical and took too nuch tine doi ng
her job. In addition, Qds decided it would be better if she were
not in the sane crew as her husband. As a consequence, Respondent
noved Ms. Hernandez out of the rapini crew 4—8/shortly after the

. 49/
neeting. —

The next neeting was at the end of May or in the early part of
June. At that neeting, Ledesna testified she requested a raise in the
oni ons, conpl ai ned that enpl oyees were noving fromrapini to oni ons w t hout
seniority, conplained that she was being "put down", and told Qds she
wanted a uni on.

Q ds denied that any | abor organization was di scussed at any of
these neetings, although he admtted that one of the nenbers of the group
stood in the parking lot holding a UFWflag. He al so deni ed know ng t hat
Ledesna was a supporter of the UFWor seeing her wear a uni on button,
carrying a union flag, or passing out union literature.
48T Paul” Fernandez was aware of the conplaints Ledesna had about his wfe
and other conplaints about work, as well. He testified his wife was
renoved fromthis position after one of the neetings wth Qds, but he
estinmated this to have been in Novenber. Ledesna' s testinony as to whet her
or when Hernandez was renoved fromthe crewis confusing. A first she
testified that Ms. Hernandez was renoved fromthe crew for a short tine
only, and then added that nothing pernanent was ever done about the
problem | credit Qds that Hernandez was renoved fromthe crew after the
first neeting between himand Ledesna.

49/ As to whet her any ot her changes were effectuated besi des the renoval of

Ms. Hernandez fromthe rapini crew Ledesnma testified that Respondent
renedi ed the box and water problembut only for a few days.
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3. Wé&s Ledesna di scrimnated agai nst by the "raitero"
syst en?

The nenbers of the rapini or onion crews who, for a nunber of
reasons, work the fastest are sonetines 'assigned by forenen to work in
rows where sl ower workers have fallen behind, in order to assist themin
catching up to the others. These faster workers are called "raiteros."
However, because enpl oyees were paid on a piece-rate, sonetines even the
sl ower ones would conplain if a raitero hel ped thembecause, in cases
where the row had a plentiful stock of plants and had not previously been
pi cked, such workers did not want to have to share their wages wth
anyone el se.

However, looking at the situation froma raitero s viewoint, there
were certain advantages in being selected for this position, especially if
he/ she had been working a poor row, i.e., when there was a sparseness of plants
inthe row In such circunstances, sone of the workers who found thensel ves
ahead of the rest of the crewwould conplain if they were not selected to work
as raiteros

Ledesnma testified that, starting in 1979, raiteros were
assigned to hel p her when she did not need them i.e., when she had good rows to
pi ck, and that she was thereby forced, in effect, to share her wages wth
others. n the other hand, she conpl ai ned she was not assigned to work as a
raitero when she wanted to be; i.e., when she had poor rows. In fact, Ledesnma
testified she was at tinmes reassigned fromgood rows to poor ones.

Paul Hernandez testified that Ledesna occasionally had
conpl ai ned about the raitero systemand that she was naki ng | ess noney

as aresult of its utilization. However, according
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to Hernandez, such conpl aints were sel don nade since raiteros were not
used too often, anyway. Nevertheless, Hernandez testified that despite
enpl oyee conpl ai nts, Respondent di d not
intend to change the systemas he did not favor allow ng any enpl oyee to fall
behind the rest of the crewwhen a raitero coul d be used to hel p that
enpl oyee catch up wth the others.

Respondent offered i nto evi dence a docunent showni ng
Ledesma’ s days and hours worked, units harvested, and anounts earned for the
1979 rapini and onion harvest (Resp's No. 6). This docunent purported to
show that on only three occasions in 1979 (April 26, My 12, and May 14) did
Ledesma fail to nmake her piece rate mninumguarantee in rapini and only
twce (June 22 and July 4) did she fail to nmake her mni numpiece rate
guarantee in onions. Thus, Respondent argued that even when the raitero
systemwas used, there was rarely any real |oss of pay to Ledesna.

4. \ds Ledesna discrimnated agai nst during the hiring of the
fall rapini crewduring 1979?

Ledesna testified that in 1979, while she was still

wor ki ng i n oni ons, she request ed@/vu)rk inthe fall rapini crop

(after onions ended) but was refused. She clai ned she was abl e

to transfer fromoni on35—1/i n previous years, although she admtted not

appl ying for such a transfer in 1978 because she was pregnant.
Hernandez testified that sone spring rapi ni enpl oyees (like

Ledesma) noved to oni ons when the season started and

~B0/1t is unclear fromwhomshe requested permssion. She testified that she
asked soneone naned either lan or John, whomshe identified as her forenan in
onions in 1979. But there is no evidence she asked the fall rapini fornan
for permssion to transfer or that she spoke to Paul Hernandez about it.

51/A the tine of the hearing, Ledesna had been working in onions for
only three previ ous seasons.
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that this was determned by seniority, as there was a separate
seniority list for each crop. As to going fromonions to
fall rapini, he stated that it was a sinple transfer, usually only
affecting about ten enpl oyees with a slight overlap of seasons of
about a nonth. According to Hernandez, an enpl oyee woul d have
to apply for the work by talking to his/her present forenan and
the fall rapini forenan, after which the two forenmen woul d
deci de, given the overlap, whether and when the transfer coul d be nade.
Wsual |y, those who applied were accommodat ed, especial |y
since they woul d have had preference in any event because of their
seniority fromspring rapini; their work in onions woul d hel p
them as well. Hernandez recalled that Ledesma usual |y went
fromspring rapini to onions and that he had known her to nove from
onions to fall rapini, but not in 1979. Hernandez stated that
he did not recall whether Ledesna sought fall rapini work or whether
she ever tal ked to any forenan about it.

5. Dd Respondent, through its agent Paul Hernandez,
discrimnate against Ledesma by calling the Immgration Service and
reporting that she was an undocunent ed wor ker ?

Wiile driving in the norning towards the workers'

"pick-up point" on Market Street in Salinas, 5—Z/Ledesmi testified

that she observed cars owned by the Immgration and Naturalization Service
(INS) behind her. She then observed these autos stopping at the pick-up
point, and I NS agents began to check papers, and to escort sone enpl oyees

anay Wth them Ledesna did not

52/ May workers drive to this central location, park their cars, and then
are transported by buses to the fields. This Market Sreet location is
the pick-up point for many other growers, as well as Respondent.
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go to work that day5—3/ after wtnessing this event, but she clai ned
conpensation for the mssed day. It is unclear whether Ledesna
recei ved any di sci pline for mssing work. ol

Ledesna further testified that Hernandez knew she
had advi sed ot her enpl oyees to talk over their conplaints wth
Qds and that as a result Hernandez sent the Immgration authorities
after her and others the very next day, although she admtted she
nei ther saw hi mnor heard himcontact the INS. She al so testified that
she had i nfornmed Hernandez once before, in 1976,that she had no papers
so he was aware of it; however, she admtted that he had never called
| nm gration before.

Her nandez deni ed contacting Immgration but

confirnmed that there was indeed an INS raid during the spring of

1979. He also testified that it was common know edge that Ledesna

was an undocunent ed wor ker .

B. Analysis and Concl usi on

The General Qounsel argues that Ledesna was one of
the nost active UFWsupporters at Respondent's operations during 1979 and
because of that support, was discrimnated agai nst in various ways.

a. Dscrimnation by Maria Hernandez

It is argued that Maria Hernandez, a rank-and-file enpl oyee and
the wife of supervisor Paul Hernandez, discrimnated agai nst Ledesma during

the inspection and wei ghi ng process for rapini

53/ At first she clainmed this occurred the day before her first neeting
V\i‘th Kelly Qds; then she testified it happened the day
after.

54/1nitially she clained she had recei ved no discipline;, then she
testified she did.
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by being overly critical and causing her a |l oss of incone, while
processi ng ot her enpl oyees' boxes nuch nore qui ckly.

It is true that, as rapini supervisor Paul Hernandez
acknow edged, Ledesna was a known UFWsupporter who had frequent contact
W th organi zers when they cane to the fields. Mreover, her concerted
activities on behal f of her co-workers were |ikew se well known to
Respondent through her neetings wth Kelly Qds where worker conplaints
wer e voi ced.

The question here is whether there was any connection
between that activity, Respondent's know edge thereof, and the

nmanner in which she was treated. Jackson & Perkins Rose (.,

supra.

d course, the General (ounsel has the burden throughout of
establ i shing the el enents of her alleged discrimnatory treatnent and this
burden never shifts. NNRBv. Wnter Garden Atrus Prod. Goop., 260 F. 2d 913,
916 (5th dr. 1958); Indiana Metal Products Corp. v. NLRB, 202 F. 2d 613, 616
(7th dr. 1953); Lu-Ete Farns, Inc., 3 ALRB No. 38 (1977).

Inthe first place, General (ounsel seens to assune that a rank-and-
file enpl oyee, such as Maria Hernandez, - takes on a quasi-supervisory status by
sole virtue of her nmarriage to Paul Hernandez. Therefore, under the General
Qounsel 's theory, Maria' s discrimnatory treatnent of Ledesma, if it occurred,
is attributable to Respondent on an agency theory. The problemwth the theory
is that there nust be sone evi dence that Maria Hernandez was clothed wth sone
kind of authority either fromher husband or fromsone other representative of
Respondent to bring her wthin the supervisory classification. Mranda

MishroomFarns, Inc., 6 ALRB Nb. 22 (1980); Anton Caratan &
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Sons, 4 ALRB Nb, 103 (1978). There is no such evi dence. Ledesna
nerely testified, referring to Ms. Hernandez, "Even
though she didn't give orders, she was higher than a foreman. In
ot her words, she wanted to do nore than the forenan."”

Moreover, General Gounsel has failed to denonstrate that the
difficulties between Ms. Hernandez and Ledesna were in any way rel ated
to her concerted activities. The one exanpl e she gave of bei ng
deliberately nade to wait for her inspection, although it is difficult
to ascertain the exact nature of the disagreenent fromthe Ledesna

t esti nony, 5

seened to arise nore out of personal aninosity and pi que
than fromany other reason. As Paul Hernandez testified, tension

bet ween checkers and cutters was frequent, expecially given an

at nospher e where cutters woul d commonly conpl ain that the checker was
taking too long in the inspection and wei ghi ng, thus provoking an
enotional response fromthe checker.

In addition, the conplaints about Ms. Hernandez's work
perfornance, her attitude, and bi ases were group conplai nts and
presented in this fashion to Kelly Qds at their neetings. In fact,
when the Ms. Hernandez probl emwas di scussed at those neetings, it was
not in the context of personal harassnent of Ledesna. Wile it is true
that sone of the conplaints were about Ms. Hernandez acting like a

supervi sor or being overly critical, assumng arguendo that she was

gi ven super vi sory

55/ Maria Hernandez did not testify.
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authority, there is no evidence that she exercised such authority in
retaliation for Ledesna' s concerted or union activities.

b. DOscrimnation by Foreman Tony Ayal a

The General (ounsel further argues that "when Ledesna protests; the
nanner in which Ms. Hernandez treated her, Ayala retaliated agai nst Ledesna by
assigning her four rows of rapini to pick (when the usual assignnent was only
two), by threatening to fire her if she refused, by relieving her of her duties
for a day, and by sendi ng her hore.

Putting asi de the obvious question of whether Ledesna' s conduct on
that occasion was sufficiently insubordinate to justify the one day suspensi on;
i.e., refusing an order that was not patently unreasonable, | find it difficult
to credit Ledesma’ s account because she was inpeached by a prior inconsistent
statenent she had nmade in a signed declaration given to a representative of the
UW

In that declaration, Ledesna stated that it was a person naned
Maria (presunably Maria Hernandez) who had directed her to cut the four rows of
rapi ni .5—6/Thi s di screpancy was not adequatel y expl ai ned away by Ledesna; | do not
credit her testinony. | conclude that Respondent did not discrimnate agai nst
Ledesna for her concerted or union activities during the wei ghing and i nspection

process for the rapini or by

56/1t is to be recalled that Paul Hernandez testified that it was not
uncormon on the fourth or fifth picking for a rapini cutter to be
assigned four rows. (Here there is no evidence of how nany pi ckings had
occurred on this particular field.) It is also to be recalled that
Ledesma testified that but for her nenstrual period, which she was too
enbarrassed to nention to Ayal a, she woul d have taken the assi gnnent and
conpl et ed the work.
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assigning her four rows of rapini to cut and sending her hone for the

day for refusing to do it.5—7/

c. Dscrimnation under the raitero system

The General Qounsel argues that Ledesna was di scri mnated agai nst
because of her concerted and union activities through the utilization of the
raitero systemin that she was assigned a raitero when she did not need one
and was never selected to work as a raitero, herself.

The General QGounsel has not carried his burden of establishing the

el enents of Ledesna's discrimnatory treatnent. Lu-Ete Farns, Inc., supra

Inthe first place, despite Ledesna' s conplaints of the workings of the

raitero systemagai nst her, there is no evidence that she ever conpl ai ned

about it during any of her neetings wth Kelly Qds or that she ever conpl ai ned
about her treatnent to any of her supervisors or forenen at the tine it
supposedly occurred. In fact, the record contains insufficient evidence as to
whi ch forenan purportedly assigned a raitero to help her at the wong tine(s) and
when they occurred. Fromthe record, it is unclear whet her Ledesma’ s resent nent

about being assigned a raitero stens fromactions taken by a raitero or actions

57/ General CGounsel al so argues that Ledesma was segregated from ot her enpl oyees
on the day she was allegedly ordered to work the four rows. Isolation of known
activists 1s an independent violation of Labor CGode Section 1153(c) and (a), as
wel | as evidence of anti-union aninmus. Kawano Inc. v. Agricultural Labor

Rel ations Board, et al., 10"6 Cal.App.3rd 937 (1980). There is a paucity of

evi dence concerning this allegation (Ledesma never once conpl ai ned about her
"isolation" at any of the neetings she held wth Kelly Qds to discuss
grievances). In any event, as this matter was not alleged in the Conplaint and
was not fully litigated at the hearing, | make no findings or conclusions wth
respect thereto. Harry Carian Sales, 6 ALRB No. 55 (1980).
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taken by Maria Hernandez. Likew se, the record contains insufficient evidence
to support a finding that Ledesna recei ved di sparate treatnent when Respondent
assigned a raitero to hel p her under the circunstances she described in her
testinony; i.e., when she had a particularly good row, or whether other

enpl oyees were simlarly treated.

Moreover, although Ledesna conpl ai ned that she was never assi gned
as araitero, there is no evidence in the record that she worked fast enough
to nove ahead of others in the crewthereby placing her in a position to be
so assigned. As to those occasi ons when she bel i eved she shoul d have been
assigned to serve as araitero, there is insufficient evidence of when this
occurred, who failed to assign her,5—8/mhet her other enpl oyees were assigned in
her stead, who they were, and their physical |ocation vis-a-vis the rest of the
crew

| was left wth the distinct inpression that Ledesna
wanted to be selected to work as a raitero, which woul d have required her to
hel p a co-worker in a plentiful field (good row; but that was exactly the kind
of activity that she, had she been in the co-worker's place, woul d have
conpl ai ned about .

A though Ledesna nay have felt that she was bei ng di scri mnated
agai nst, her testinony was at tines confusing and did not convince ne that a

prinma faci e case of discrimnation had been nade. 9

58/ Ledesna did testify, however, that it was Ayal a who woul d take her
off a good row and put her on a bad one and that she was the only one to
be treated in this fashion.

59/In making this determnation, | have not relied upon the fact that Ledesna
nmay have failed to nake the mnimumpiece rate in spring rapini only three
tinmes (Resp's No. 6). Just because an enpl oyee suffered no pay | oss under her
m ni mun does not nean that he/she was not discrimnated against; i.e., she
coul d have nade even nore noney than she did or even if she had suffered no pay
| oss, her work may have been nore arduous because of the discrimnation,
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d Dscrimnationin Not Hring Ledesma for the
Fall Rapini Gew

The General (ounsel argues that prior to 1979 Ledesna
had al ways worked, in the spring rapini, then transferred to the onion
harvest, then went to the fall rapini when the oni on harvest ended; but
that in 1979 Ledesna was refused enpl oynent in the fall rapini.

Paul Hernandez outlined the relatively sinple steps necessary for
transfer fromonions to fall rapini. An enpl oyee woul d have to speak to his or
her present forenman, and then to the fall rapini forenman, after which the two
forenen woul d try to work it out between themand the enpl oyee. The record does
not establish that Ledesnma was refused enpl oynent in the fall rapini, nainly
because it is not clear that she even applied. She gave only the sketchi est
account of her efforts in that regard. Apparently, she tal ked to sone forenan in
onions about it, but there does not appear to have been nuch fol | owup on her
part. Mreover, she never spoke to the fall rapini forenan which, under the
procedures outlined by Hernandez above, was a necessary and reasonabl e
prerequisite. Thus, there is insufficient evidence that Ledesna fol | owed the
proper procedures in applying for the transfer to fall rapini. Presunably, Ledesna
was aware of these procedures, having previously (apparently in 1976 and 1977 but
not 1978) nade the transfer fromonions to rapini.

Furthernore, Hernandez did not testify that Respondent failed to
hire Ledesna for fall rapini, as General Gounsel suggests (General ounsel
post-hearing Brief, at p. 9). Rather, Hernandez testified that he did not

recal | whether Ledesnma had sought work in the fall rapini.
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e. Dscrimnation by Gontacting the INS
Requesting an Imnmgration Raid

Tne General Gounsel argues that supervisor Her nandez
called upon the inmgration authorities to nake a raid as a neans of
retaliation agai nst Ledesna for her union activities.

There is no record evidence to support this allegation.
The only credi bl e evidence adduced is that there was an inmgration raid at a
| ocation commonl y used by several Salinas growers as a bus "pick up point"
during the spring rapini season of 1979. The General Gounsel did not present
any evi dence that Hernandez was instrunental in causing the raid. It is
unl i kely that Respondent woul d have waited for that occasion in 1979 to punish
Ledesna when it had the informati on about her immgration status since 1976 or
that it woul d have chosen a "pick up point" utilized by several other growers
where she coul d easily have slipped through the hands of INS agents. It is
also surprising that the INS woul d not have cone directly to Respondent's
operation to contact Ledesrma if, in fact, Respondent had tipped themoff as to
her illegal status.

Accordingly, for |ack of adequate evidence, | recommend t hat
paragraph 6(a) of the Conpl aint be di smssed.
MIl. DOd Respondent on or about Gctober 17, 1979 through supervi sors Cooper

and Rvera unilaterally change the conditions of its enpl oyees' work
by not granting a raise to all nmenbers of its crewequally? DOd

Respondent fail to negotiate this' change in wages wth the UFW
(Paragraph 6(i) of the Conpl ai nt

A Facts

Kelly Qds, Manager of Labor Relations, admtted that
Respondent rai sed the wages of enpl oyees in nine categories twce in 1979,
first in March (GC No. 14(1)) and next on August 30,
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(GC Nos. 14(e), 14(f), and 14(g)). Celery workers later recei ved a
retroactive rai se back to the August 30, 1979 date (GC No. 14(i)) In
addition, Qds confirnmed that a wage rate for a new cormodi ty -cabbage - was
establ i shed on August 30, 1979. (C G No. 14 (h)) A new "standby-pay" rate
was establ i shed on Novenber 21, 1979 to cover situations when a nachi ne broke

down or weather nade it inpossible to work.® (GC No. 14(b))

Respondent did not notify or bargain wth the enpl oyees' certified
bargai ni ng representative before instituting any of these rai ses or new
rates. Wen asked why Respondent did not do so, Qds replied that he
bel i eved there was no duty to do so as long as the certification was bei ng
cont est ed.

Qds also admtted that on Gctober 17, 1979, Respondent
I ncreased the wage rate received by the mxed | ettuce (sonetines referred
to as "ronaine") cutters and packers to .6160 cents per carton 6—1/(G(:

No. 14 (d)) and that this increase was not negotiated wth the UFW
However, QA ds testified that this increase was not a raise at all and
that enpl oyees' pay checks did not show any i nprovenent because the
increase was only in the rate paid per carton, necessitated by the fact
that there was now a greater nunber of ronai ne | ettuce head packed per
carton. Previous to the newrate, ronai ne | ettuce was packed twenty-four
heads to the carton; but because of the snal | ness of the ronai ne heads

Respondent produced at that tine and the narket desirability of a

60/ None of these wage increases, retroactive rai ses or new wage rates was
alleged as a violation in the Gonpl aint. However, since these changes were
related generally to the allegation of the Qctober 17, 1979 unil ateral change
inthe wage rate and since they were fully litigated at the hearing, | find
that it is proper to make findi ngs and concl usi ons as to whet her such changes
were violations of the Act. Harry Carian Sales, 6 ALRB No. 55 (191

61/ Loaders recei ved no i ncrease.
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standard wei ght, Respondent, for the first time inits history, decided
to pack thirty head per carton and did so for three days, Cctober 17, 18
and 22. (Resp's Nos. 8, 9 and 10) By conparing tine sheets of enpl oyees
under the twenty-four per carton pay rate wth enpl oyees under the thirty
per carton pay rate, Qds testified that there was no increase i n wages.

6—ZF\EI ying on Respondent's Exhibits 7, 8,9 and 10 Qds st at ed:

"...Market conditions and the condition of the
product at that tine dictated that we pack 30
heads per carton because the | ettuce was snall.
If you take the tine to divide 49.3 cents by 24
and then multiply that sane rate by 30, you w |
cone up wth 61.6 cents for the cutters and
packers. This is sonething that's traditionally
done because the cutters and packers are cutting
the sane nunber of heads in the fields. They're
guantities in the box. It's just a sinple
calculation that's done.... "

Hearing Gficer: "So your testinony

is that there was absol utely no increase

I n wages. "

Wtness: "There was absol utely no rai se nade

to those people. They were paid the sane rate

per head as If they were paid the day before

and the day before that."

The General Gounsel al so adduced testinony that on
August 25, 1979, Respondent instituted a five percent rate increase for
nenbers of the broccoli crew under certain defined circunstances; i.e.,
where their pace of work was substantially reduced because of a heavy rain.
As a result, the harvesting nachi ne was unabl e to operate in the fields, and

it was necessary to utilize a tractor to pull the machine. (GC No. 14(c))

62/ At one point in his testinony, Qds, utilizing Respondent's
Exhibits 7, 8, 9, and 10, even suggested that sone nenbers of the
mxed | ettuce crews earned nore before the rate increase

than afterwards.
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A though Qds admtted that conpensating enpl oyees wth extra
pay in this fashion woul d constitute a change in the wage rate, he
testified he did not knowif this increase was ever inpl enented, that
General Gounsel EBExhibit 14(c) was prepared with the viewin mnd that it
mght occur at some point inthe future, and that it was not reasonable to
assune that it did occur.

h Cctober 25, 1979, Respondent either increased or intended to
increase the rate of its anise crews by five cents per carton whenever
there was noderate to heavy rain, again because of the | oss of pay to the
I ndi vi dual enpl oyee resulting fromthe sl ower work pace. @/(G C No. 14(0))
Again, there is sone question as to whether or not this rai se was ever
I npl enent ed by Respondent .

B. Analysis and Concl usi on

In DArigo Brothers, 4 ALRB No. 45 (1978) the Board concl uded

that Respondent had viol ated Labor Code Section 1153(e) and (a) by
refusing to bargain and ordered, inter alia, a nake-whol e renedy.
Subsequently, inJ. R Norton . v. Agricultural Labor Rel ations Board,
26 Gal . 3d, (1980) the Suprene Court

63/ The rate increases for the broccoli and ani se crews were

not alleged in the Conplaint as violations of the Act. However,
as these natters were related generally to the all egations

of the Gctober 17, 1979 unilateral change in the wage structure
and were fully litigated at the hearing, | find it 1s proper

to make findi ngs and concl usi ons as to whet her these changes
constitute violations of the Act. Harry Carian Sal es,

6 ALRB No. 55 (1980)
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held that the Act did not intend nmake-whole relief to be applied in every
refusal to bargain situation and that the Board nust determne in each
case fromthe totality of a respondent's conduct whether it went through
the notions of contesting the election results as an el aborate pretense to
avoi d bargai ning or whether it litigated in a reasonable good faith belief
that the union would not have been freely sel ected by the enpl oyees as
their bargai ning representative had the el ecti on been properly conduct ed.
Pursuant to the Norton decision, the Board reexamned its D Arrigo
Brothers renmedial Oder in 6 ALRB No. 27 (1980) and concl uded t hat
Respondent ' s contesting of the el ection was reasonabl e and that it litigated
the question in good faith. As a consequence, the origi nal nmake-whol e renedy
was vacat ed.
In the instant case, Respondent argues that: (1) it had no
obligation to notify or negotiate wth the UFWw th respect to any of
the raises or rate changes it effectuated during 1979 while the
certification was being chall enged and until there was a final court
determnation on its appeal, which apparently occurred in April of 1980
when the Suprene Court refused to reviewthe case;6—4/(2) since the ALRB

found that Respondent's

64/ As set forth in footnote 1 of the D Arrigo Brothers Suppl enental Deci si on
and Revised Oder, 6 ALRB Nb. 27 (1980), the Court of Appeal for the Frst
Appel late Ostrict, on March 20, 1980, in CGase 1 Av. No. 44814 (4 ALRB No. 45
(1978)), denied review of the Board s Decision, thereby upholding the Board' s
certification, 3 ALRB No. 34 (1977), but remanded that portion that dealt wth
t he nake-whol e question. The Suprene Court denied reviewon April 20, 1980.
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contesting of the el ection was not taken for purposes of delay and resci nded
its previous nake-whol e award, it would be unfair to now find that Respondent
violated the Act by refusing to negotiate wth the URWduring that sane
period; (3) in any event, the per carton rate increase to the romaine cutters
and packers did not constitute an increase in pay so there was no duty to
notify or negotiate wth the UFWabout that anyway; and (4) certain of the
rai ses and rate changes were never inpl enent ed.

There is no question that Respondent raised the wages of

enpl oyees in nine categories of products during March and August of

1979, 65/ pai d retroactive wage increases, established wages for a new

commodi ty, (cabbage), and created a new "standby-pay" rate.

The UFWwas never notified or given any opportunity to request
negoti ations regarding any of the above-nentioned changes. The | egal
question i s whet her Respondent was under any duty to so notify or bargain
wth the UFWover these changes while its good faith el ecti on objections were
still pendi ng.

It is established under the National Labor Relations Act that
Sections 8(a)(5) and (1) are viol ated when an enpl oyer, w thout prior

notice to or negotiations wth the union; changes

65/ Respondent did not argue that its wage i ncreases were autonatic, and there
is no evidence in the record that Respondent had ever inforned its enpl oyees
of a fixed policy of increasing wage rates at any given tine. However, at
one point in his testinony, Kelly Qds suggested that the August rai se was
part of a historical pattern of raises that occurred during that nonth each
year. As no docunentary evidence was offered to support this claim and as
the only evidence in the record is AQds' unsupported claim | do not credit
it. Respondent was under no duty to increase wage rates. NLRB v. Ral ph
(I?jri nti ggosand Li thograph G., 433 F.2d 1058, 1062, 75 LRRM 2267, 2270 (8th

r. 1970).
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its enpl oyees' terns and conditions of enpl oynent during the pendency of
objections to an el ection which eventually results in certification.
Mke 0" Gonnor Chevrol et, 209 NLRB 701, 85 LRRVI 1419 (1974), rev'd on
other grounds, 512 F. 2d' 684, 88 LRRM 3121 (8th dr. 1975). Absent

conpel | i ng econonm ¢ consi derations for doing so, an enpl oyer acts at its
peril in making such unilateral changes prior to the union's
certification. Larsen Supply (0., 251 NLRB No. 175, 105 LRRM 1177
(1980), HIllcrest Furniture Mg. (., 251 NLRB No. 151, 105 LRRM 1394
(1980).

Aunilateral grant of a wage increase is so inimcal to the
col |l ective bargai ning process that it constitutes an i ndependent violation of
the National Labor Relations Act, regardl ess of whether any show ng of
subjective bad faith is made. NRBv. Katz, 369 US 736, 82 S Q. 1107, 8
L. Ed. 2d 230 (1962); NLRB v. (onsolidated Rendering Go., 386 F.2d 699 (2d dr.

1967). Such conduct clearly tends to by-pass, undermne and discredit the
uni on as the excl usive bargai ning representative of the enpl oyer's enpl oyees.

Gontinental Insurance . v. NLRB, 495 F.2d 44 (2d Ar. 1974).

It isaviolation of the Agricultural Labor Relations Act, as
well. Such unilateral change is a per se violation and violates the duty to
bargai n because it elimnates even the possibility of neani ngful union input

of ideas and al ternative suggestions. Kaplan's Fruit and Produce (b., 6 ALRB

Nb. 36 (1980). Subjective bad faith need not be established to prove such a
violation. Q P. Mirphy Produce (., Inc., 5 ALRB Nb. 63 (1979).
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In Sunny sides Nurseries, 6 ALRB No. 52 (1980) a

deci sion by the enpl oyer to hire tenporary enpl oyees for a fixed termwas
held to be a change in hiring practices which required the enpl oyer to
neet and consult wth the union even though the change occurred between
the date of the election and the date the bargai ning representative was

certified. The Board stated:

"Respondent therefore 'acted at its peril' in
failing to notify the UFWin August 1978 of its
intent to institute tenporary hiring for the
poi nsettia season. Because the UFWwas
subsequently certified as the excl usive
representati ve of Respondent's agricul tural

enpl oyees, we concl ude that Respondent's 66/
conduct violated Section 1153 (e) and (a).—

The Board' s certification of the UFWas the bargai ni ng
representati ve of Respondent's enpl oyees in 1977, 3 ALRB Nb. 34, has not
been reversed by any Gourt of Appeal or by the Suprene Court.

Nevert hel ess, under Respondent’'s theory, it was relieved of all duty to
bargain wth the UFW incl udi ng any bargai ning over the unilateral raising
of wages, during the pendency of its el ection objections.

| disagree. A though the ALRB revised its original renedi al
order involving Respondent's technical refusal to bargain by del eting that
portion relating to the nake-whol e renedy (6 ALRB Nb. 27), that did not
reli eve Respondent of its
66/ Prior to Sunnyside, the Board had held, inter alia, that while an
enpl oyer was not under an obligation to bargai n towards an agreenent
during the pendency of el ection objections, it could not unilaterally
deci de to change the terns or conditions of enploynent. H ghland Ranch
and San denmente Ranch Ltd., 5 ARB No. 54 (1979). But the Court of
Appeal held that this part of the Board s decision was not enforceabl e
unl ess it coul d be shown upon rermand, that the el ection chal | enge was
taken in bad faith. San denente Ranch Ltd., 107 CA 3d 632, 166 CGal Rpotr.
375 (1980). However, on August 28, 1980, the Suprene Gourt vacated the

QGourt of Appeal decision and granted the Board's Petition for Hearing, LA
31316. The matter is still pending.
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duty to bargain over unilateral changes pendi ng the appeal of the
certification in the courts. The unilateral wage increases were in

no way connected w th Respondent's good-faith chal |l enge of the Board s
certification of the UFW The latter issue was the subject of the refusal
to bargain case (4 ALRB Nb. 45, 1930), and Respondent's good faith in
contesting the el ection outcone ultinatel y becane an i ssue in Respondent' s
subsequent case (6 ALRB No. 27, 1980). On the other hand, the good faith of
Respondent in naking unilateral changes is not a rel evant question. As the
appl i cabl e precedents hol d, such changes constitute unfair |abor practice

regardl ess of whet her Respondent acted in good faith. Mke O Gonnor

Chevrol et, supra; Q P. Mirphy, supra; Sunnyside Nurseries, supra. To argue

otherw se is to confuse a technical refusal to bargain in order to chall enge,
in good faith, the union's certification wth a unilateral change in working
conditions wthout prior notification to or negotiation wth the chosen
bar gai ni ng representative where the enpl oyer's good faith, or |ack thereof, is
sinply not an issue.

In bal anci ng the needs of. an enpl oyer to conduct its business
as usual even during a period when its duties vis a vis the union are not
absolutely certain wth the | oss of enpl oyee support of the union that is
bound to result when unilateral changes occur, the equities clearly fall
on the side of the union which was, after all, elected by the enpl oyees in

the first place to represent themin just this kind of a situation.6—7/

67/1n this case the election was held on Cctober 11, 1975, and the UFW
was certified on August 24, 1977.
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The "inconveni ence” of the enployer's obligation is not a great burden;
nerely to notify the union of the proposed change and give it the
opportunity to offer alternative suggestions, ideas, or counterproposal s
regardi ng said change. This does not nean, of course, that nanagenent
cannot, at sone point, nake these changes. It only neans that there is
a precondition of first notifying and consulting wth the union, at its
reguest, concerning the proposed changes. In failing to notify or
consult wth the bargai ning representative, Respondent acts at its own
peril. | find that Respondent was under a duty to bargai n regardi ng any
changes in the terns or conditions of enploynent affecting its

enpl oyees. Its failure to notify the UFWand give it an opportunity to
negoti ate over the proposed changes was a viol ation of Section 1153(e)
and derivatively Section 1153(a) of the Act, and | shall so recommend to

t he Board. 68/

The only renai ning question is whether the increase to .6160
cents per carton received by the mxed | ettuce crews was a true raise in
view of the fact that the per-head rate renai ned the sane and the per-
carton rate was nerely adjusted to reflect that Respondent was packi ng
thirty head per carton instead of twenty-four. There was no evi dence that
such a change actual |y affected working conditions or that being required
to pack thirty head i nstead of twenty-four was nore arduous work and
required greater effort. If any change did occur, it woul d have had such a
de-mnims effect upon Respondent's enpl oyees that it could not be said to

rise tothe level of a violation of the Act.

68/ G course, this finding does not affect those proposed rate changes

whi ch the General Gounsel failed to prove were ever actually inpl enented
such as the higher rates for the broccoli and ani se crews which were to be
ef fecti ve when rai n reduced the é/\é)rkers' productivity. (GC No. 14(c))



In any event, since | cannot find on this record that
Respondent' s increasing the rate recei ved by the mxed | ettuce crew was a
change in working conditions, | conclude that Respondent had no
obligation to notify and bargain' wth the certified bargai ni ng

representative over it.
THE REMEDY

Havi ng concl uded that Respondent has engaged in unfair | abor
practices wthin the neaning of Section 1153(c), 1153 (e) and 1153(a) of
the Act, | shall recommend that Respondent be ordered to cease and desi st
therefromand to take certain affirnati ve actions designed to effectuate

the policies of the Act.

ARCER

Respondent, its officers, agents, supervisors and
representati ves shall:
1. Gease and desist from
(a) Oscharging, or otherw se discrimnating
agai nst agricultural enpl oyees because of their association wth,
nenbership in, or synpathy wth and/ or support of the Lhited Farm
Wrkers of Anerica, AFL-AQ Oor any other |abor organi zation.

(b) Instituting unilateral changes in its enpl oyees

wages, wage rates or any other termor condition of enpl oynent
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w thout first notifying and affording the UFWa reasonabl e
opportunity to bargain with Respondent concerni ng proposed
changes.

(c) Inany like or related manner interfering
wth, restraining, or coercing agricultura enployees in the exercise
of their rights guaranteed by Section 1152 of the Agricul tural Labor
Rel ati ons Act.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the purposes of the Act:

(a) Imediately offer to Gabriel Valencia full
reinstatenent to his forner job or equival ent enpl oynent, wi thout
prejudice to his seniority or other rights or privil eges.

(b) Mbke whol e Gabriel Valencia for any | oss of pay and
ot her economc | osses he has suffered as a result of his discharge,

according to the formula stated inJ & L Farns (Aug. 12, 1980) 6 ALRB Nb.

43, plus interest thereon at a rate of seven per cent per annum

(c) Preserve and, upon request, nake available to the
Agricultural Labor Relations Board and its agents, for examnation and
copying, all payroll records, social security paynent records, tine
cards, personnel records and reports, and all other records rel evant and
necessary to a determnation, by the Regional Orector, of the back-pay
period and the amount of back pay due under the terns of this Qder.

(d) Uoon request, neet and bargain wth the UFW
concerning the unilateral change in wages, wage rates, and the wage

systemit nade during 1979.
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(e) Sgnthe Notice to Enpl oyees attached hereto. Uoon
its translation by the Regional Director into appropriate |anguages,
Respondent shal | reproduce sufficient copies in each |anguage for the
pur poses set forth hereinafter. "

(f) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine between April
1, 1979, and the tine such Notice is nail ed.

(g) Post copies of the attached Notice, in all
appropri ate | anguages, for 60 days, in conspicuous places onits
property, the period and place(s) of posting to be determned by the
Regional Drector. Respondent shall exercise due care to repl ace any
copy or copies of the Notice which may be al tered, defaced, covered, or
r enoved.

(h) Arrange for a representative of Respondent
or a Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to its enpl oyees on conpany tine and property, at
tinmes and places to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the
enpl oyees may have concerning the Notice or enpl oyees' rights under the
Act. The Regional Drector shall determne a reasonable rate of
conpensati on to be paid by Respondent to all nonhourly wage enpl oyees to
conpensate themfor tine [ost at this reading and the questi on-and-
answer peri od.

(1) Notify the Regional Drector in witing, wthin 30

days after the date of issuance of this Gder, of the
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steps Respondent has taken to conply therewth, and continue to report
periodically thereafter, at the Regional Orector's
request, until full conpliance is achieved.

DATED March 25, 1981 AR GLTURAL LABCR RELATI ONS BOARD

By: MRV NJ. BENER
Admnistrati ve Law G fi cer
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NOM CE TO BMPLOYEES

After a hearing in which each side had a chance to present
evidence, the Agricultural Labor Relations Board has found that we viol ated
the Agricultural Labor Relations Act by discrimnating
agai nst an enpl oyee by di schargi ng hi mbecause of his union activity and al so by
changi ng our enpl oyees' working conditions wthout first notifying the Unhited
FarmVWrkers of Anerica, AFL-AQ O (UAW as your representative. The Board has
ordered us to post this Notice and to mail it to those who worked at the conpany
between April 1, 1979, and the present. Ve wll do what the Board has ordered

and also tell you that the Agricultural Labor Relations Act is a | aw which gives
you and all farmworkers these rights:

1. To organi ze yoursel ves.
To form join, or hel p unions.

2

3. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a union chosen by a majority of the
enpl oyees and certified by the Board.

4. To act together wth other workers to try to get a
contract or to hel p or protect one anot her.

5. To decide not to do any of the above things.

Because it is true that you have these rights, we promse
that:

VEE WLL NOT do anything in the future that forces you to do
or stops you fromdoing any of the things |isted above.

VE WLL G-FER Gabriel Valencia his old job back and we
wll pay himany noney he |ost, plus interest conputed at seven
percent per annum as a result of his discharge.

VEE WLL NOT di scharge, lay off, or otherw se discrimnate agai nst

any other enployee wth respect to his or her job because he or she bel ongs
to or supports the WFWor any ot her union.

VE WLL NOT change your wages or wage rates or our wage systemor
ot her working conditions wthout first notifying the UFW as your

representative and gi ving thema chance to bargain wth us about these
changes.

Dat ed: D ARR GO BROTHERS

Represent ati ve Title

This is an official Notice of the Agricultural Labor Rel ati ons Board,
an agency of the Sate of California.

DO NOT ReEMOVE CR MUTI LATE
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