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DEAQ S ON AND (REER
(n January 19, 1981, Admnistrative Law Gficer (ALO

Marvin J. Brenner issued the attached Decision in this proceedi ng.
Thereafter, Respondent filed tinely exceptions wth a supporting
brief and the General Gounsel filed a brief inreply to
Respondent ' s except i ons.

Pursuant to Labor (ode section 1146, the Board has del egat ed
its authority inthis natter to a three-nenber panel .y

The Board has considered the record and the attached
Decision in light of the exceptions and briefs, and has decided to

affirmthe ALOs rulings, findings, 2 and

yl\,emoer MCarthy did not take part in the consideration of this
deci si on.

2 Respondent asserts that nany of the ALOs findings are based on
erroneous credibility resolutions. As we have often stated, we w |
only overturn an ALOs credibility resol utions where "a cl ear
preponder ance of the rel evant testinony shows themto be erroneous."
Brock Research, Inc. (My 25, 1978) 4 ALRB No. 32. V¢ have careful ly
reviewed the instant case and find the ALOs credibility resolutions to
be supported by the record.



concl usi ons,§/ and to adopt his recormended Q der as nodified herein.

Layoff of Oew 3

Respondent excepts to the ALOs ruling, allow ng General
Gounsel to anend the conplaint to include all nenbers of Gew 3, and to
the ALOs conclusion that Gew 3 was unlawful ly laid off because of their
protected union and concerted activity. Respondent argues that these
issues were not fully litigated. V@ find no nerit in these exceptions.

At the close of the hearing, the General (ounsel noved to anend
the conplaint to include all nenbers of Gew 3 as discrimnatees. The ALO
properly all owed such anendnent, since the protected activity of Gew 3
was consistently treated in a general nanner, wthout reference to
Individuals. Further, Respondent's alleged business justification applied
tothe entire crew, since none of the workers had seniority and the entire
crewwas elimnated. In this context, it was reasonable for the ALOto
treat Gew 3 as a class of discrimnatees, wthout requiring proof of each
el enent of discrimnation as to each crew nenber. Kawano, Inc. (Dec. 26,

1978) 4 ALRB No. 104, enforced (1980) 106 Cal . App. 3d 937;

§/The ALOs analysis of Mguel O as’ status concludes that he is not
a supervisor, but fails to reach a concl usion as to whet her
Respondent ' s enpl oyees "coul d reasonably believe" that D as was acting
on behal f of Respondent when he harassed and humliated uni on
organi zers. Vista Verde Farns v. Agricultural Labor Rel ations Bd.
(21981) 29 Cal.3d 307, 322. As there is no evidence that Das did nore
than drive the bus occasionally, a function which both supervisory and
non- super vi sory enpl oyees perforned, the subjective beliefs of the
General Gounsel 's witnesses do not establish Oas' agency status. The
allegation regarding Das is therefore di smssed.

8 ALRB Nb. 4 2.



NLRB v. Hbosier-Veneer (7th dr. 1941) 120 F.2a 564 [8 LRRVI 723] .

W also affirmthe ALOs finding that the initial layoff of Qew
3 was discrimnatory, despite the absence of such an allegation in the
conplaint. The conplaint, as amended, alleged that all nenbers of Gew 3
were discrimnatorily refused rehire after the layoff, when work becane
available. In defending against this all egation, Respondent was aware
that the union and concerted activities of the crew the statenents and
know edge of its supervisors, and the availability of work were going to
be i ssues at the hearing. These issues are material to both the |ayoff
and refusal to rehire allegations. S nce Respondent has not been deprived
of an opportunity to produce evi dence on any issue relevant to the ALOs
findings, and since the two allegations are closely-related and were fully
litigated at the hearing, the ALOs finding of unlawful |ayoff was wthin
his discretion. Prohoroff Poultry Farns (Nov. 23, 1977) 3 ALRB No. 87,
enfd. (1980) 107 Cal.App.3d 662.

S nce his Decision herein issued prior to our decision in N shi
G eenhouse (Aug. 5, 1981) 7 ALRB Nb. 18 and the Galifornia Suprene Gourt's
opinion in Martori Brothers Dstributors (1981) 29 CGal. Sd 721, the ALO was

not aware of our adoption of the Wight Line test for discrimnation cases
i nvol ving both |awful and unl awful notives (known as "dual -noti ve" cases).

Wight Line, Inc. (1980) 251 NLRB No. 150 [105 LRRM 1169].

Under Wight Line, once the General ounsel nakes a prinma

facie show ng that unlawful discrimnation was a notivating factor in an

enpl oyer' s deci sion to take an adverse personnel action, the

8 ALRB Nb. 4



enpl oyer then has the burden of produci ng evidence that the acti on woul d
have been taken even in the absence of the enpl oyee's protected activity.

As both the N shi Geenhouse and Martori Brothers decisions note, this

test is essentially the sane as the "but for" test that we have used in
past dual notive cases and which the ALOused in this case. See e.g.,
Royal Packing Go. (May 3, 1979) 5 ALRB Nb. 31, enf. den. on other grounds
(1980) 101 Cal . App. 3d 826

Applying Wight Line to the instant case, the General Gounsel
proved that Respondent had know edge that the nenbers of Gew 3 had signed
UFWaut hori zati on cards and had participated in a work stoppage, that
Respondent ' s supervi sors nade several renarks and engaged i n conduct which
indi cated anti-union ani nus and displ easure at Gew 3's invol verrent w th
the union and the work stoppage, and that Gew 3 was laid off abruptly
after the work stoppage. These facts establish prina facie proof that the
protected activity of Gew 3 was a notivating factor in Respondent's
decision to lay themoff.

Respondent attenpted to prove, inits defense, that even in the
absence of their protected activity, Gew 3 woul d have been | aid of f
because economc factors reduced the need for workers and G ew 3 nenbers
had no seniority. The evidence, however, shows that approxinately the
sane amount of work was available after the |ayoff and that work whi ch had
previ ously been done by G ew 3 on a sporadi c basis was perforned by
Respondent ' s ot her crews w th occasi onal hel p fromenpl oyees of the Garin
Gonpany. S nce work was available to Gew 3 on the sane sporadi c basis,
both before and after the |layoff, Respondent has failed to prove that |ack

of work

8 ALRB Nb. 4 4,



required the layoff of Gew 3. S nce the only renai ning expl anation for
Respondent' s | ayoff of Gew 3 is anti-union aninus and retaliation agai nst
Qew 3 for its participation in a work stoppage, the ALOwas correct in
concl udi ng that Respondent viol ated section 1153(c) and (a) by laying of f
the enpl oyees in Gew 3.
RER

By authority of Labor (Code section 1160.3, the Agricul tural
Labor Rel ations Board hereby orders that the Respondent, Merrill Farns,
Its officers, agents, successors and assigns shall:

1. QGease and desist from

(a) Laying off, discharging, or otherw se discrimnating
agai nst agricul tural enpl oyees because of their support for or nenbership
inthe Uhited FarmVWrkers of Anerica, AFL-A O (UFAYW, or any other |abor
organi zation, or for engaging in concerted activity protected by section
1152 of the Agricultural Labor Relations Act.

(b) Promsing, granting or timng the announcenent of wage
I ncreases or ot her enpl oyee benefits where the purpose or the probabl e
effect thereof would be to interfere wth the right of enpl oyees to freely
choose whether to be represented by a | abor organi zati on.

(c) Suggesting to agricultural enployees that they
woul d be required to choose between unionization on the one hand and
wage i ncreases and/or other benefits on the ot her.

(d) Q@ving less work-assistance to agricul tural
enpl oyees because of their interest, nenbership, or activities on behal f

of the UFW than to other enpl oyees who | ack such interest,

8 ALRB Nb. 4



nenber shi p, or activities.

(e) Inany like or related nmanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of their
rights guaranteed by section 1152 of the Agricultural Labor Relations Act.

2. Take the follow ng affirmative actions which wl|
ef fectuat e the purposes of the Act:

(a) Cfer all the enpl oyees of G ew Nunber 3, who were laid
off on or about August 30, 1979, immedi ate and full reinstatenent to their
fornmer jobs or, if these jobs no | onger exist, to substantially equival ent
jobs, without prejudice to their seniority, if any, or other rights and
privileges to which they nay be entitled and nake themwhol e for any | oss
of pay or other economc |osses they suffered by reason of their
discrimnatory layoff, reinbursenent to be made in accordance wth the
fornul a established by the Board inJ & L Farns (Aug. 12, 1980) 6 ALRB Nb.
43, plus interest at a rate of seven percent per annum

(b) Preserve and nake available to the Board or its agents,
for examnation, photocopyi ng and ot herw se copying, all payroll records
and any ot her records necessary to determne the anount of back pay and
ot her rei nbursenent due the enpl oyee-nenbers of Gew 3 who were laid off on
or about August 30, 1979.

(c) Sgnthe attached Notice to Agricultural Enpl oyees and,
after its translation by the Regional Director into appropriate |anguages,
reproduce sufficient copies of the Notice in each | anguage for the
pur poses set forth herein.

(d) Post copies of the attached Notice at conspi cuous

8 ALRB N\b. 4 6.



| ocations on its premses for a period of 60 days, the period and pl aces
of posting to be determned by the Regional Drector. Respondent shall
exerci se due care to replace any posted Notice whi ch has been al tered,
def aced, covered, or renoved.

(e) Ml copies of the attached Notice in all appropriate
| anguages, within 30 days after the date of issuance of this Qder, to
all enpl oyees enpl oyed at any tine during the payrol |l periods
enconpassi ng the dates of April 1, 1979, through Septenber 30, 1979.

(f) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice in appropriate | anguage
to the assenbl ed enpl oyees of Respondent on conpany tine. The reading(s)
shall be at such tine(s) and pl aces(s) as are specified by the Regi onal
Orector. Followng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees nay have concerning the Notice of their rights
under the Act. The Regional Drector shall determne a reasonable rate of
conpensation to be paid by Respondent to all nonhourly enpl oyees to
conpensate themfor tine lost at this reading and t he questi on-and- answer
peri od.

(g0 Notify the Regional Drector inwiting, wthin 30
days after the date of issuance of this Qder, what steps have been taken
toconply wthit. Uoon request of the Regional Orector, Respondent
shall notify hinmher periodically thereafter

8 ALRB Nb. 4



inwiting what further steps have been taken in conpliance wth
this Qder.

Dated: January 22, 1982

HERBERT A PERRY, Acting Chairnan

JEROME R WA.DE Menber ALFRED H

SONG Menber

8 ALRB Nb. 4 8.



NOT CE TO AR QLTURAL EMPLOYEES

After investigating charges that were filed in the Salinas
Regional (fice, the General Gounsel of the Agricultural Labor Rel ations
Board i ssued a conpl aint which alleged that Merrill Farns had viol ated the
law After a hearing at which both sides had a chance to present
evidence/ the Board found that we did violate the law by: (1) threatening
enpl oyees wth | oss of wage increases for supporting the UFW (2)
promsing and granting benefits to i nduce themto vote agai nst the UFW
(3) laying off Gew 3 because of their support for the UFWand the cool er
strike of August 1979? and (4) giving | ess work assi stance to Rodol fo
Qranpo because of his activity and support for the UFW

The Agricultural Labor Relations Board has told us to send out
and post this Notice. Ve wll do what the Board has ordered and we want
y_ouhto know that the law gives you and all farmworkers in CGalifornia these
rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot election to decide
whet her you want a union to represent you;

4. To bargain wth your enpl oyer about your wages and
wor ki ng condi tions through a union chosen by a
majority of the enpl oyees and certified by the Board;

5. To act together with other workers to hel p and
protect one another; and

6. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

Especi al | y:

VEE WLL NOT threaten enpl oyees wth a |l oss of wage increases
or other benefits for joining or supporting the UFWor any ot her union.

VEE WLL NOT promise or grant benefits to enpl oyees to i nduce
themto vote agai nst the UFWor any ot her union.

VEE WLL NOT di scharge or lay off any enpl oyee because the
enpl oyee joi ned or supported the UFWor any ot her union.

8 ALRB N\b. 4



VE WLL NOT give | ess work assistance to any enpl oyee because the
enpl oyee joi ned or supported the UFWor any ot her union.

VE WLL immedi ately offer all enpl oyee-nenbers of our 1979 Qew
Nurber 3 reinstatenent to their old jobs or equivalent jobs and we w | pay
themany noney they have lost, plus interest at seven percent (7% because
we IunI awf ul Iky | aid themoff because of their support for the UAWand t he
cool er strike.

_ ~If you have a question about your rights as farmworkers or about
this Notice, you may contact any office of the Agricultural Labor Relations
Board. (nhe office 1s located at 112 Boronda Road, Salinas, California
93907. The tel ephone nunber is (408) 443-3161.

Dat ed: MERR LL FARVB

By:

Representati ve Title

This is an official Notice of the Agricultural Labor Relations Board an
agency of the Sate of CGalifornia.

DO NOI RFEMOVE R MUTT LATE

8 ALRB Nb. 4



CASE SUMARY

Merrill Farns (URW 8 ARB Nb. 4 "

Case Nos. 79-C= -SAL
79- (= 276- SAL
79- (& 276- 1- SAL
79- (& 294- SAL
79- CE 315- SAL
79- CE 357- SAL
79- CE 370- SAL

ALO DEA S ON

The ALO found that Respondent discrimnated agai nst Rodol fo Gcanpo by
providing himwth | ess assi stance than other enpl oyees; interfered wth

enpl oyee free choi ce by rai sing wages duri ng an organi zi ng canpai gn;

unl awf ul | y asked workers to choose between uni oni zati on and wage | ncreases;
and laid off Gew 3 unlawfully for engagi ng i n union and ot her protected
activity. The ALOfound that Respondent did not grant preferential access to
anti-uni on enpl oyees; did not engage in surveillance through Mguel Das; did
not fail torehire Gew 3 since the nenbers of Gew 3 never requested rehire;
did not threaten Valentin Trejo wth termnation for expressing pro-uni on
gyrrpat hies; and did not interfere wth enpl oyee rights by granting an il egal
onus.

BOARD DEA S ON

The Board affirned the ALO s findings and concl usi ons, including the
discrimnatory-lay off of OGew 3. The Board found that the i ssue was fully
litigated, though not alleged in the conplaint, and that the ALOs concl usion
was correct and consistent wth the standard for determining notive set out
in Wight Line (1980) 251 NLRB No. 150 [105 LRRV 1169] .

* % *

This CGase Sutmary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* % *



STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of:

)

)
MERR LL FARVS, ) Case Nbs. 79- C& 111- SAL
Respondent , ) o o

) 79- (= 276- 1- SAL

and ) 79- C& 294- SAL
) 79- (B 315- SAL
UN TED FARM VERKERS CF ) 9 E 3oL
D, FARM VO ) 79- C&- 370- SAL

)

Chargi ng Party.

Norman K Sato, Esq. for the General Gounsel

Arnol d Meyers, Esq.
Abranson, Church & Save for
Respondent

DEQ S ON

STATEMENT GF THE CASE

MRV N J. BRENNER Admnistrative Law Gficer: This case
was heard by ne on March 12, April 29, 30, May 1, 2, 5, 6,
7, June 11 and 12, 1980 in Sal i nas, Galifornia. The Hrst
Anended Gonpl aint (GC Ex. 13),~ dat ed March 17, 1980 is based on
charges filed by the Lhited FarmVWWrkers of Awerica, AFL-A O
(hereinafter the "UFW). It was stipulated at the pre-hearing

conference that the charges were duly served on the Respondent,

If Merrill Farns. The Answer to Frst Arended Gonplaint (GC Ex. 14)

yGaneraI Qounsel exhibits wll be |dent|f|ed as "QC Ex. ?
Respondent ' s exhibits wll be identified as "Resp's Ex. — ™

2 Charge No. 79-CE307-SAL contained in the original Conplaint, was
del eted fromthe First Arended Conpl aint.



was duly served on March 26, 1980.

Al parties were given a fully opportunity to participate in the
proceedi ngs. Charging Party chose not to participate. The General Gounsel and the
Respondent filed briefs after the cl ose of the hearing.

Uoon the entire record, including ny observation of the deneanor of the w tnesses,
and after careful consideration of the argunents and briefs submtted by the

parties, | nake the fol | ow ng:

FI ND NS GF FACT

. Jurisdiction

Respondent, Merrill Farns, is a corporation engaged in agriculture in
Monterey Gounty, California, as was admtted by Respondent in its Answer.

Accordingly, | find that Respondent is an agricultural enployer wthin
the neani ng of section 1140.4(c) of the Agricultural Labor Rel ations Act
(hereinafter the "Act").

Respondent al so admtted in its Answer that the UFWwas a | abor

organi zation w thin the neani ng of section 1140.4(f) of the Act, and | so find.

[1. The Alleged Unfair Labor Practices

The Frst Arended Conpl ai nt charges that Respondent viol ated section
1153(a) of the Act by announci ng wage i ncreases during the UFWs organi zati onal
canpai gn, by aski ng enpl oyees to choose between uni oni zati on and wage i ncreases,

by granting preferential access to anti-union enpl oyees while preventing



access to pro-union enpl oyees, by engaging in surveillance, by refusing
to rehire enpl oyees after their |ayoff because they engaged in
protected union activities; and by harrassi ng enpl oyee Rodol fo Granpo
because of his union activities, and by threateni ng enpl oyee Val entin
Trejo wth termnati on because of his pro-union sentinent. The Frst
Anrended Gonpl aint also alleges that by its harassment of Gcanpo and its
refusal to rehire the enpl oyees after their layoff, Respondent viol ated
section 1153(c) and (a) of the Act.

Respondent, in its Answer to the Frst Amended Conpl aint,
denied that it had violated the Act and rai sed several affirnative
def enses anong whi ch were: (1) that the Board s failure to certify that
the July, 1978 election resulted in a "no union" vote by the enpl oyees
constituted discrimnation agai nst Respondent and permtted the uni on
unl awf ul access in August of 1979; (2) that the doctrine of res judicata
shoul d be applied to the charges invol ving Rodol fo CGcanpo in that they
were the sane charges as were dismssed by the Board in an earlier case
filed during 1978; and (3) that any wage increase granted by Respondent
was consistent wth its historical past practice and was, in any event,
effectuated for a legitinate business reason; i.e., an attenpt on its part
to remai n conpetitive,

Respondent admtted that the foll ow ng persons were, at all
tines naterial herein, supervisors wthin the neaning of section
1140.4(j) of the Act: Pablo Hores, Manuel Garcia, Jose Luis Torres,
David E Shoot, and Abel Lara.

[11. The Business (peration

Merrill Farns, a corporation wth its headquarters in

Sl inas, grows, packs, and ships fresh vegetables at its



operations inthe Salinas Vall ey and Yuna, Arizona. Those veget abl es
Include | ettuce, asparagus, celery, greens, broccoli, cauliflower and
seed crops. The farmng operation in Salinas is al nost year round,
February through Decenber. Asparagus starts in February, followed
closely by lettuce, which begins in April and goes through Gctober. In
Cctober, broccoli, cauliflower, and celery start. Normally, no field
wor k occurs during Decenber or January.

TomMerrill is Respondent’'s President and General Manager; Bans
Sappok is the controller while Merv Anderson is its |ettuce-harvesting
supervi sor and Mke Lead is supervi sor§/ of the hoeing and thinni ng of
cel ery, asparagus and broccoli. The lettuce and celery crews are pai d pi ece

rate; the renai ning workers, such as thinning crews, are paid hourly.
In April of 1979, 4 the | ettuce-harvesting season

commenced in Salinas wth two crews being put to work during the first week
or so of the season. Athird crewwas added |l ater.

As nentioned above, Merv Anderson was in charge of
the lettuce harvesting operation in 1979. In that capacity he directed
seven supervi sors and forenen; S Manuel Garcia, Jose Luis Torres, David
Swot, Herman Marquez, Aristeo Cabal lero, Paul Hores, and for a short
while, Abel Lara. Al of Respondent's

g’/Although they were not alleged to be supervisors in the Frst Arended
Gonplaint, | find that Anderson and Lerda were supervisors wthin the
neani ng of section 1140.4 (j) of the Act, at all tines naterial herein.

4 Whl ess otherwi se noted, all dates nentioned hereinafter refer to 1979.

¥ pt the prehearing conference, it was stipulated that Respondent's crew
forenmen were supervisors wthin the neaning of section 1140.4 (j) of the
Act.



lettuce is harvested by ground crews, working in "trio" groups, wth
two cutters and a packer in each trio.

The lettuce workers are paid on a piece rate. As such,
their productive capacity determnes how nuch each worker in a crew
earns. As aresult, there is peer pressure among the ground crews
to work faster because it ultinately nmeans greater earnings for all.

Curing 1979, Respondent operated three | abor canps: Jack's
Ranch for unmarried | ettuce harvesters and sone irrigators, Spreckel's
Ranch for irrigators and their famlies, and Los Goches Ranch in Sol edad
for both unmarried enpl oyees and narried enpl oyees wth famlies who
worked prinarily in the thinning and hoei ng of crops.

V. The Seniority System

Respondent has established a crewseniority and an area-
seniority system (Salinas is in the Northern area; Yuma, in the
Southern). The seniority systemis set forth in Respondent's "Enpl oynent
Pol i cy Handbook" (Resp's Ex. 1, p. 8).2/

There is a seniority list that is printed and avai l abl e for inspection
by enpl oyees (Resp's Exs. 3 and 4); forenen usual |y have a copy of the
list in their possession. Whder Respondent's system seniority is

acquired by working any 30 days wthin a

6/ Some of the enpl oyees who are on the seniority list in Salinas are
alsoonthe Yuna list. However, it is not required for a worker in Yuna
to nove wth the season to Salinas in order to naintain his seniority,

or vice versa.

7/1n July of 1978, after the expiration of the Teansters contract,
Respondent decided it needed to set forth in witing certain of its
personnel and _enpl oynent policies, so it published its policy handbook.
Respondent's Exhibit 1 was in effect through all of 1979; in 1980,
Respondent publ i shed its second edition but no substantial changes were
ef fectuat ed therein.



90-cal endar-day period. The tine starts running fromthe first
day of work.

Wth respect to the | ettuce operation, workers nmay be
initially hired as tenporaries at the start of the season but about the
third day of operation, the highest-seniority enpl oyees are usual ly
back to work. As the nunber of crews is thereafter increased, workers
are recalled in order of seniority. |If a worker perforns no work
during a season, he/she is renoved fromthe seniority list.

As to layoffs and recall, the | owest-seniority |ettuce
harvesters (or those who have failed to acquire seniority) are laid off
first, and enpl oyees are recall ed according to their seniority.

Wthout seniority, a worker has no rights wth regard to either |ayoff
or recall.

During 1979, there were three | ettuce-harvesting crews, wth
the nore senior enpl oyees assigned to work with |ower seniority workers
inether GewNo. 1 or GewNo. 2. In July of 1979, Respondent
deci ded that having | ower-seniority workers in Gew No. 1 mght create
probl ens because in the event of a depressed nmarket situation, the size
or nunber of the crews mght have to be reduced. Accordingly,
Respondent deci ded to pl ace its nost senior enpl oyees in Gew No. 1. g
GewNo. 3was forned inlate My and laid off inlate August. It
consi sted of the | owest seniority workers who had not acquired

seniority at the tine of their |ayoff.

8/As a result, sone workers, including Rodol fo CGcanpo, who were In Gew
l\b.CI 1)| n 1979 found thenselves in Gew No. 2 in 1980. (Resp's Exs. 3
and 4



V. The Hection Hstory

On August 25, 1978, in a representation election held
under the provisions of the Agricultural Labor Relations
Act,¥ a mapjority of the enployees voted not to be represented
by a union. On Septenber 5, 1978, the UFWfiled a Petition to
Revi ew and Set Aside the Election with supporting affidavits.
A hearing was schedul ed on March 6, 1979, but, pursuant to the
UFW's notion for a continuance, the hearing was reschedul ed
for April 23, 1979, and | ater reschedul ed again for June 12,
1979.

The Board never issued a decision on the UFWs chal | enge to
the election. Instead, on Septenber 18, 1979, Deputy Executive
Secretary Ann Bail ey issued an order dismssing as noot the UFWs
Petition, Ms. Bailey stating:

S nce nore than a year has passed fromthe date of the

el ection and a new Petition for Certificationis no

whether the resul i of the el ect | on vere o be -

certified or overturned, the Petition to Review and

Set Aside is hereby D smssed as Mot.

n or about Septenber 26, 1979, Respondent filed a Mtion for
Reconsi deration of the Oder Osmssing the UFWs Petition to Revi ew and
Set Aside Hection and requested that the Board issue an i nmedi at e
certification of no union to be effective for a one-year period fromthe
date of issuance. Respondent contended that the Board had failed to
carry out its statutory duties as set forth in Labor Code section 1152
and the Board s Rul es and Regul ati ons, section 20370.

9/ The Teansters Lhion won the previous el ection in Septenber of T975 and

signed a contract which renained in effect between 1975 and July of
1978.



Respondent ' s Mbtion was denied by Ms. Bailey on January 11,
1980. It is the denial of Respondent's Mtion that constitutes one of
its affirmati ve defenses to the allegations against it herein.
M. The Qgani zational Canpai gn and the VWrk St oppages
A The Role of Rodol fo Granpo

Rodol fo Gcanpo has been for sone period of tine one of the nost
active of all UFWsupporters in Respondent’'s enpl oy. QCranpo was active in
both 1978 and 1979. In 1978, he distributed flyers and aut hori zati on
cards and was the UFWrepresentative on Gew No. 1 prior to the el ection.
In that capacity, he consulted wth enpl oyees when work-rel ated probl ens
arose and presented those probl ens to supervisory personnel for
resol ution.

Wen the 1979 | ettuce- harvesti ng season began in April,

Cranpo i nmedi atel y began to participate in organi zati onal activities.
In April, he distributed flyers to crewnenbers to announce a Gesar
Chavez speech in the area, and he passed out other leaflets to nenbers
of all conpany crews, both at work and in the | abor canps. n one
occasion, his actions were observed by foreman Abel Lara, a resident of
the canp, who approached a worker, asked to see the |eaflet, |aughed
and asked whet her Gcanpo was still organi zi ng. 10

Sarting in My and continuing to August, Ccanpo nade
collections for the UFW He told workers that he was a supporter of the

UAW that they needed union benefits and that they shoul d

10/ Lara admtted seei ng Gcanpo pass out |eaflets at |abor canps but only in
1978. He stated he didn't know what nessage was in the 1978 | eafl ets but
assuned they were in support of the union. Lara testified he didn't
renenber Ccanpo passing out any leaflets in 1979. For reasons set forth
infra, | do not credit Lara's lack of recollection.
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have anot her el ection. Cranpo testified that Merv Anderson and forenen
Jose Torres, Abel Lara and David Swot were present fromtine to tine
on these occasions, but that no forenan ever stopped hi mfrom
col | ecti ng.

During the first part of August, CGcanpo picked up fromthe
URWof fice authorization cards which he distributed to crew nenbers
before work, during the lunch period, and after work. This distribution
and solicitation continued throughout the nonth of August. GCranpo
testified that the cards were passed out in clear viewof forenen and
that this was especially true of the distribution which occurred after
work near the buses (as workers prepared to be transported back to the
canps) because on those occasi ons he was cl early observed by forenen who
were al so serving as bus drivers. During August of 1979, Cranpo al so
distributed union literature to the celery crews.

B. The Wrk S oppages

During 1979, there were three maj or work stoppages, and
Rodol fo Gcanpo was invol ved in each of them The first occurred in My
of 1979 at Spreckel s Ranch when CGranpo and one ot her worker placed UFW
flags on top of a stitcher nachi ne before work. The flags renai ned
there for about one-half hour but then the stitchers, nenbers of the
Teansters Lhion, took the flags down and threwthemin a water can. In
protest, lettuce harvesting Gews No. 1 and No. 2 stopped wor ki ng for
about ten mnutes. No worker received any witten warning for the
stoppage, There is no evidence that any of Respondent's supervisors were
invol ved in the flag incident.

The second wor k stoppage occurred about August 10 for



the sane reason as the one in Myy. After the enpl oyees arrived at the
job site, CGcanpo and others put up the flags, and a short tine thereafter
they were again renoved by the stitchers.
Cranpo clains that before he put up the flags, supervisor Manuel Garcia
had warned himabout it and said it woul d go agai nst hi mbecause the
"conpany didn't |ike Gesar Chavez."gj After the renoval of the flags, the
| ettuce crews wal ked off the job, after havinng worked only about five
mnutes, and did not return that day. Again, Respondent did not
di sci pline any enpl oyee for refusing to work, but Gcanpo testified that
during this sane tine frane Garcia nade two further statenents show ng
anti-union aninus. n one occasi on, according to Canpo, Garcia asked
the nenbers of GewNo. 1, "Wiat is it you want? You want the UFWTfI ags
or you want a rai se?"l—zl

n anot her occasi on, CGranpo testified, Garcia told the two

crews that enpl oyees shouldn't pay attention to CGcanpo because he was a

. . 13/
uni on organi zer.—

11/Garcra dented naking this remark but later, in answer to a
question as to whether he had ever criticized Ganpo for any of his
activities during that work stoppage, he stated, "I did say a coupl e
of words, but | don't renenber exactly what he said or what | told
him" Theninreply tothe ALOs request for the subject-matter of
his conversation wth CGcanpo, he testified, "It coul d have been about
the stoppage, or it coul d have been on whether the peopl e wanted to
return to work. But | really don't renenber." For the reasons set
forth, infra, | do not credit Garcia' s denial.

12/ Garcia al so denied naking this statenent. This is the subject natter
of Paragraph 6(b) of the present conplaint. See discussion, infra.

13/ This too was denied by Garcia. | do not credit this denial either
for reasons stated infra.
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A third work stoppage occurred on August 27, at which tine
QewNdo. 3joined Oews No. 1 and No. 2 inthe protest. The |ettuce
workers had cone to work on tine but |earned that the nmachi nes which
nade the boxes were not there and that they woul d have to wait about
ninety mnutes for the trucks to arrive fromthe cool er wth the boxes
on board. The delay had apparently resulted froma refusal by
Teansters truck drivers to cross the picket |ines of the cool er plant
enpl oyees. 4
Wiile the | ettuce workers were anaiting the arrival of the trucks, a
di sput e devel oped over what pay the field workers were to receive for the
period of delay in staring work. A discussion occurred between
supervi sors TomMerrill, Merv Anderson, and Manuel Garcia and Ccanpo and
anot her enpl oyee, H guera, both of whomwere acting as spokesnen for the
enpl oyees. Qanpo and H guera cl ai med that workers should be paid for
four hours work, but Merv Anderson stated it shoul d be only one and one-
hal f hours of "stand-by tine" pay. A one point, Anderson went to his
car, obtained a copy of Respondent's policy handbook (Resp's Ex. 1),
showed it to CGcanpo, and told himthat enpl oyees were entitled only to

"stand-by tine" because they hadn't yet started to

14/ The cool er plant is where lettuce is taken after being
harvested and 1s stored prior to shipping. Respondent, along wth
four other enployers utilized the services of the Gowers Vacuum
Gool er Gonpany whi ch owned and rai ntai ned this operation. A
strike anong cool er plant enpl oyees occurred around August 23,
1979. ool er plant workers are non-agricultural and not covered
Ey t|he7,§LRA They are represented by the Packi ng House Vdrkers,
oca .
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\/\Ol’k.l—S/ Canpo refused to ook at it.

Cranpo clains that Merv Anderson then said: "If you
don't like working for the conpany, go away."*® Qanpo then

asked, "Wl | are you firing ne?" There was no response.

Even after Anderson showed the handbook to Granpo, the
enpl oyees still refused to resune work. Gews No. 1 and No. 2
boarded the buses and | eft the fields. Some of the Gew No. 3
workers had not yet departed but were seated on the buses waiting to
| eave.

Jose Luis Ramrez testified that Garcia and Anderson
appr oached the buses and that Garcia told the Gew No. 3 workers
that if they didn't go to work that day, he coul dn't guarantee them
work, but that if they did, he woul d guarantee

I5/ The Empl oynent Pol i cy Handbook di sti ngui shes between "Gal | Ti ne"
and "Sand-by Tine" as foll ows:

CALL TI ME

Al enpl oyees nust report for work to the pl ace specified, at the
tine specified by the Gonpany. In the event the enpl oyees
commence work they shall be paid a mnimumof four (4) hours.
Hourly enpl oyees shal | be paid the hourly rate, and that days
average plece rate earnings for piece rate enpl oyees. These
provisions wll not be applied where work i s del ayed or cannot be
carried out because of rain, frost, governnental condemnation of

crop, nmachinery breakdown, or other causes beyond the control of
t he conpany.

STAND BY TI ME

Any enpl oyee who is requested to stand by, at the field, shall be
pad for all tine standing by, at the hourly rate of pay. This

shall not apply to piece rate enpl oyees after they commence work.
(Resp's Ex. 1 at p. 11)

16/ Ander son deni ed naki ng this statenent.
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equal work for all e

A that point, Anderson said: "Al of you that
want to work, we have work avail able. Those of you that choose not to
work, we'll take you to the canps."” According to Garcia, Gew No. 3
nenbers responded that they woul dn't work because the ot her crews had
left.

There was no work perforned that day by any workers from
any of the three crews. Respondent took no disciplinary action
agai nst any of the workers for engaging in the work stoppage.

O the day the third work stoppage occurred, August 27, QGcanpo,
in the conpany of approxinately fifteen other workers fromall three of
the lettuce-harvesting crews, left the lettuce fields and went over to
where the celery crews were working in order to enlist support for a 48-
hour el ecti on@ and to urge the celery workers to join in the work
stoppage. This effort failed, and the cel ery workers conti nued worki ng.
The effort did, however, according to Anderson, create considerabl e
tension and di scord. URWsupporters were shouting at the cel ery crews,
trying to get themto |leave their jobs, and sone six to ten non-enpl oyees
entered the field, at which tine the sheriff was called to restore order.

The next day, August 28, a non-workday for the lettuce
crews, nenbers of all three crews again went back to talk to the

cel ery workers. On that day, GCranpo, along with the ot her

17/ Garcia admtted he approached the buses but testified he asked, Do
you V\B.Et to work or not?" Anderson testified that Garcia said "Let's go
to work."

18/ Under section 1156.3(a) (4) of the Act, if an election petitionis
filed by a majority of enpl oyees who are on strike, a secret-ball ot
election wll be held wthin 48 hours after the filing of the petition.

13.



enpl oyees who had tried to enlist support for an el ection

anong the celery crews, received witten warning notices for

their activities of the previous day for "interfering

wth and interrupting the work of another crew on August 27, 1979."

M. Respondent ' s Know edge of the O gani zati onal Canpai gn and
CGcanpo' s Participation

Merv Anderson admtted that he was aware that there was
considerabl e union activity during 1979. He had been inforned by
foreman Abel Lara that organi zers had been coming around to the canps,
and he had personal |y seen UFWpanphl ets that had been | eft there. In
addi ti on, Anderson had al so found UFWflyers on buses and in the
fields staring in June.

Anderson informed TomMerrill after the May work stoppage
that union organi zing was going on; Merrill had al so seen sone uni on
flyers inthe field. Mrrill testified that, "there was a | ot of
activity going on and a certain anount of unrest wthin the crew'; and
that he was concerned about the uni on organi zi ng.

Subsequent |y, Respondent called a neeting of all its
forenen, including Lara, at which Anderson requested that he be kept
inforned of the organizational activity. Later, he was inforned of
such activities by Garcia and Lara, i.e., that Gcanpo and others were
organi zing at the canps and that UFWflyers were bei ng di stri but ed.

Duri ng August there was a substantial anount of
organi zational activity. TomMerrill testified: "They had an
intensive effort in 1978, and it renewed again in 1979... It was goi ng
onall the tine, but it built upin July and August.” Merrill said he

under st ood that Respondent coul d be

subj ect to anot her el ection because the one year el ection bar
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period expired in August, and he anticipated that the UPWwas
attenpting to get a 48-hour el ection.

To counter the intensifying organi zing canpai gn, on August
17, Merrill issued a witten statenent (GC Ex. 19) to all enployees in
whi ch he pointed out that union organi zers mght be approachi ng themfor
support, that he believed Respondent was succeedi ng as a non-uni on
conpany, and that they shoul d resist any organi zational attenpts. Wen
asked why this communi cation was issued, Merrill testified that he was
anti ci pati ng anot her URWor gani zi ng canpai gn, that the UFWhad appl i ed
for access earlier inthe year, and that although the ALRB had not yet
ruled on the 1978 el ection chal | enge, he figured he had at |east one
year (August 25, 1978 - August 24, 1979) before another election could
be hel d.

Around this same tine it becane common know edge
that the UFWhad applied for and was granted access by the Salinas
Regi onal Direct org (& Ex. 11). Merv Anderson testified he assuned the
UFWhad applied for it in order to get an election. In response to the
access granted the UFW Respondent distributed infornmational bulletins
toits forenen as to how they shoul d conduct thensel ves during the

access period. (QC Ex. 32)

Merrill stzg} ed that he becane aware that several

| ett uce-crew workers had gone to nenbers of the celery crews

19/ Merrill's viewwas that although access to the fields was not |egal,
pending an ALRB determnation of the 1978 el ection, it was not a naj or
concern of his since organi zers were al ready around anyway Vi siting
workers in the canps.

20/1t was also Merrill's feeling that there were nore workers in the
| ettuce crews that supported the UFWthan anong the cel ery workers.
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to ask for their support during the third work stoppage around the

tine of the cooler strike. It was Merrill's opinion that the UFWwas

using the cooler strike to intensify its new organi zi ng canpai gn.
Mre specifically, Ganpo's views on uni oni zati on and

his efforts in pursuit thereof were well known to Respondent's

nanagenent per sonnel .2—1/ H gh-ranki ng supervi sors testified openly

about Ccanpo's visibility as a union activist. For exanple, Mrv
Anderson testified that during a 1979 neeting of the forenen, Mnuel
Garcia stated that both Granpo and anot her enpl oyee, H guera, were
spokesnen for the workers, and that Anderson replied that he al ready
knew this from1978. Later, sone forenen tol d Anderson that Canpo
had been organi zing at the canps.

Li kew se, Bans Sappok, Respondent's controller, testified
that he was inforned by Anderson in 1978 that Gcanpo was active in the
UFWcanpai gn and that Anderson told himthat Gcanpo was invol ved in
the August 1979 work st oppage.

FHnally, Manuel Garcia testified that he had known for
about two years that Ccanpo was a uni on supporter because he observed
Ccanpo tal ki ng about the UFWto other workers in the field and in the

canps. He also said that Ccanpo was

ZI7TT 1S noted that Ccanpo filed a charge with the ALRBin 1978 7T
ALRB Nb. 58) alleging that he had been di scri mnated agai nst because
of his union activities. The ALOin that case, Bernard Sandow
concluded, inter alia, that Ganpo "was a strong URWsupporter and

uni on organi zer and the nost active in union activities and in the

el ection canpai gn in behalf of the UFW while being the union's
representative in the Jose Luis Torres crewduring the entire period."
(ALCD at p. 18)
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responsible for or of the work stoppages ove the WWfI ags.

M. The A legation that Respondent, Through Forenan Jose Luis
Torres and Foreman Abel Lara, Acting as "Extras" or
“Raiteros" Gave Substantial ly Less Assistance to Ccanpo’ S
Trio than to Qher Trios; and the Al egation That
Respondent, Through Foreman Abel Lara, DOrected the "Extra"
or 'Raitero”, Ruben Prieto, to Ave Substantially Less
Assistance to CGcanpo's Trio than to Qhers. ~ (Paragraph 5(a)
and 5(b) of the Frst Arended ' Conpl ai nt;

A Facts

1. The "Extra" or "Raitero" System

Rodol fo Gcanpo has been enpl oyed by Respondent as a | ettuce
cutter and packer since 1972. In April, 1979, he commenced working in
QewNo. 1 and renained in that crewfor the whole season. Hs
supervi sors were Merv Anderson and Manuel Garcia; his forenman was Jose
Luis Torres and, for part of the year, Abel Lara. 2—ZThe ground crews,
of which CGcanpo was a nenber, were paid on a piece-rate basis, pursuant
to which the total anount of noney earned by the crew was divi ded
equally anong all the workers in that crew Thus, the nore cartons of
| ettuce packed by the crewin a day, woul d nean the nore noney was
earned by each individual inthe crew It would follow therefore, that
the anount of noney each worker earned woul d depend on how fast the crew
nenbers, as a group, were working. Respondent's w tnesses, Sappok,
Lara, and Anaya, and General (ounsel's wtnesses, CGcanpo and Slva, all
agreed that there was, quite naturally, under the piece-rate plan, peer
pressureg’/ exerted by the faster workers on the slower workers to speed

up their perfornmance for the economc benefit of all.

22/ Sonetine, either inlate My or in mddle June, Lara left Gew No. 1
ang }/\Fnt to David Swot's Gew No. 2. He was repl aced by Aristeo
Gabal | ero.

23/ Anaya testified that, "The peopl e kind of hassle at him][the
sl ower worker] so that he'll work faster."
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The lettuce, as nentioned, is harvested by three-person
teans called "trios', each of which consists of two cutters and a
packer. Each trio ordinarily covers four rows of |ettuce (GC Ex.

15). During 1979, there were eight or nine trios in a crew, down
fromthe ten or el even in 1978.

Sonet i nes, an enpl oyee woul d show up for work only to find out
that he had no trio towork wth. |In that case, he woul d usual |y be
assigned just one row This worker was called an "extra" or a
"raitero".2—4/If an "extra" conpleted his rowbefore the trios finished
their assignments, he would often give "ri des"2—5/ to the slower workers who
were behind the rest of the crew Generally, the foremen did not tell the
"extra" whomto help; the "extra" woul d judge for hinself which worker was
furthest behind and then go over to assist that person. Qanpo testified
that the "extra" was supposed to help all the crews on an equal basis.

2. The allegation that forenen, when serving as
"extras", assisted Gcanpo's crew | ess than ot hers.

Enpl oyees were not the only persons who served as
"extras." There was testinony that forenen, including Torres and Lara,
did so fromtine to tine as wel |. 2—6/V11|ether t hese forenen, when serving

as "extras", discrimnated agai nst Gcanpo or his

24/ There was sone testinony that "extras" and "raiteros"” were different.
| find the overwhel mng wel ght of the testinony to be that they
perforned the sane task. For conveni ence's sake, | have referred to
such an enpl oyee t hroughout this decision as an "extra" al though the
Hrst Anended Conpl aint's paragraph 5 refers to himas a "raitero”.

25/To "give aride to" is to assist the slower enpl oyee(s) in catching
up wth the rest of the workers.

26/ A foreman serving as an "extra" did not personally benefit

financially but, of course, helped wth his own inage wth his superiors
by assisting in increased productivity.
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trio because of his union activities by giving himless assistance is a
subj ect of much controversy in this case.
Cranpo testified that al though he recei ved hel p fromforenen
during 1979, it was less than that given to others. The result of
recei ving | ess assistance was that Gcanpo and his trio were |left further
and further behind the other trios, that he becane physically tired just
putting in the effort to try to catch up, and that his |aggi ng behind
evoked di spl easure and criticismfromthe other nenbers of his crew
Ccanpo contended he was singled out for special treatnent
and gave one exanple of that. He testified that in August of 1979,
Burt Castaneda, at that time working in Gcanpo' s trio, asked forenan
Abel Lara for help but was told, "I'd be glad to hel p you, but I

can't because you' re working wth hi m"2—7/

Rafael Slva, a nenber of Ccanpo's crew, confirned that
forenen acted as extras in 1979 and that he observed themgiving | ess
assi stance to Ccanpo than others, thus causing Ccanpo's trio to fall
further behind, which in turn resulted in pressure fromother nenbers of
the crew for Gcanpo to catch up.

A though a nenber of a different crew (Gew No. 3), Jose
Luis Ramrez testified that he observed Gcanpo on two or three
occasi ons froma di stance of around 40 yards when they were worki ng
in adjacent fields. On those occasions, Ramrez saw that no forenan
was hel ping the Gcanpo trio, although it was far behind the others in

the crew Ranmirez stated that he

2//Both Gastaneda and Lara denied this conversation.
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saw forenen hel ping other trios but then admtted that although Gcanpo
was not bei ng hel ped, on sone occasi ons, neither was

anyone el se.

Defending the allegation on the nerits 2—8/for Respondent ,
Merv Anderson testified that al though forenen were in fact assigned to
assist trios during 1979, it would occur only occasionally, i.e., when a
worker had to | eave the field for a short tine, because the forenan's
chief job was to watch the quality of |ettuce being picked by the crew and
t o oversee production.

A though he at first denied that forenen ever acted as
"extras", Abel Lara later admtted that he (and al so Jose Torres) had
on occasi on hel ped pack one or two boxes; but he testified that he
coul dn't renenber whether he had acted as an "extra" in 1979.

Anot her of Respondent's w tnesses, Jesus Anaya,
testified that forenen hel ped workers when they fell behind, but he
stated that this was only on rare occasions and that he never saw Lara
or Torres hel ping any of the workers.

nly Respondent's wtness Hirt Castaneda testified that the
conpany changed its policy and that forenen did not give any "rides" to
anyone in 1979. He blaned this change of policy on Gcanpo whom he sai d
caused the change by naki ng demands in 1978 and 1979.

3. The allegation that Abel Lara directed Ruben Prieto

to give less assistance to the Gcanpo trio.

28/ Respondent denied this allegation inits Answer and, init's Third
Affirmative Defense, argued that the doctrines of res judicata and
col l ateral estoppel nust be applied in dismssing Paragraph 5 of the
F rst Arended Conpl aint on the grounds that identical issues were

rai sed and dismssed by the Board in a previous case invol ving
Respondent, 5 ALRB No. 58.

20.



Ruben Prieto is Abel Lara' s nephew During 1979, he was a
cutter and packer in Gcanpo's crew According to CGcanpo, Prieto was
sel ected by Torres to serve as an extra in My of 1979. n that
occasion, he refused to assist Ccanpo's trio and allowed it to |l ag
behi nd the ot hers. o Wien Gcanpo conpl ai ned about this, he was told
that the reason he didn't receive hel p was because ot her workers didn't
want to hel p him however, on those occasi ons when Gcanpo was ahead in
his work, foremen would order himto hel p others who were behi nd
regardl ess of whether he wanted to do so.

Prieto confirned that he worked as an "extra" in My of
1979 but denied that his uncle or any other foreman gave speci al
instructions wth regard to Gcanpo. n the contrary, Prieto
testified that he gave hel p to whonever was behi nd i ncl udi ng
Qranpo' s trio. He further testified that Gcanpo never conpl ained to
himthat he was receiving | ess hel p than ot hers.

Lara at first denied that forenen woul d ever direct an extra
to assist one trio over another. Later in his testinony, however, he
recall ed that sonetines he, as a forenman, would direct "extras", who had
finished their assigned rows, to help others further behind. A though
Lara coul d not renenber whether Prieto served as an "extra" in 1979, he
specifically denied directing Prieto that he was to give less help to

Qranpo' s trios or that he was to treat Ccanpo's trio in any special way.

297 There 1s personal ani nosity between Ccanpo and Prieto. CGranpo
admtted he has had argunents wth Prieto in the past and once was ready
to start afight wth him
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4. The allegation that supervisors and forenen inspected
Canpo' s work nore frequently and nore careful ly than before and

criticized his work perfornance because of his union activiti es.@/

Cranpo testified that at the end of My or the begi nning of

June, 1979, supervisors and forenan began to inspect his work rmuch nore

careful ly. 3—1/(1:arr|oo admtted he received no discipline or witten
war ni ngs based on the quality of his work perfornance, but he clains he
was verbal ly criticized by Manuel Garcia and Jose Torres. He did admt
that part of a foreman's job was to watch over and check on the quality of
wor k produced by the enpl oyees.

According to Ccanpo, in May of 1979, Lara criticized the
sl owness of his work, suggested he quit, and nade the foll ow ng statenent,
"Aren't you ashaned? The people are all getting tired because you nake
themwait while you pick up all the (authorization) cards. Wth all the
pressure the conpany has put on you, it's about tine that you shoul d have
quit. But you don't do it because you re not even ashaned of it."

Lara specifically deni ed ever having nade the above

statenent which canpo attributed to him Wen asked whet her

30/ A'though not alleged in the Frst Arended Gonplaint, | find that this
natter shoul d be considered as an i ndependent unfair |abor practice issue.
The Board is not Erecl uded fromfindi n? a violation of the Act

notw t hst andi ng the absence of a specific allegation in the Conpl ai nt
where the issue is related to the allegations of the Gonplaint and is
fully litigated at the hearing. Harry Garian Sales, 6 ALRB No. 55 (11980)
;John Hnore, Inc., 4 ALRB No. 98 (1978); Prohoroff Poultry Farns, 3 ALRB
No. 87 (1977), enf'd in relevant part in Prohoroff Poultry Farns v. ALRB,
107 CGal . App. 3d 622, hg den. July 30, 1980. In the instant case, it was
argued in the Briefs, as well.

31/ Canpo testified that Merv Anderson checked his work only for a two-
week peri od.
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he mght have used words to that effect, he replied: "No, | don't
renenber."” Lara al so denied that he criticized Gcanpo or singled him
out for special inspections. He testified that he inspected each trio
equally as arequired part of his job.

B. Anal ysis and Goncl usi on

1. The allegation that Respondent's forenen gave |ess
assi stance to Gcanpo' s trio than to ot hers.

The General (ounsel alleges that by giving substantially |ess
assi stance to Gcanpo's trio because of Gcanpo' s union activities,
Respondent has viol ated Section 1153(c) and (a) of the act.

The el ements required to prove both of these violations differ
al though a violation of Section 1153(c) constitutes a derivative violation
of Section 1153(a) also. Finding an independent violation of Section 1153
(a) is nade upon a show ng that the enpl oyer's conduct woul d reasonabl y
tend to interfere wth, restrain, or coerce enpl oyees in the exercise of
their Section 1152 rights. The actual effect on the enpl oyee i s not
relevant. Foster Poultry Farns, 6 ALRB No. 15 (1980). Thus, it is an

obj ecti ve standard and does not require proof of a specific intent to
interfere wth, restrain or coerce enpl oyees in the exercise of their
Section 1152 rights. It is the probabl e or reasonably foreseeabl e effect
and not the notivation for, or the actual effect of the action which
determnes whether there has been a violation. NNRBv. MGatron, et al .,
d/b/a Price Valley Lunber Co. et al., 35 LRRM 2012 (9th dr. 1954), cert
den. 384 U S 943, 35 LRRV 2461 (1955). An enployer could be in violation

of (a) but not (c) because the unl awful conduct does not reasonably tend

to encourage or di scourage uni on nenber shi p.
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NRBv. J. |. Gase ., 198 F.2d 919, 30 LRRVI 2624 (8th dr. 1952),
cert den. 345 U S 917, 31 LRRVI 2468 (1953).
Afinding of a violation of Section 1153(c), on the other hand,

regui res a show ng that an enployer's discrimnatory conduct reasonably
tended "to encourage or di scourage nenbership in any |abor organization."
The Lhited States Suprene Gourt has hel d that al though the rel evance of the
notivation of the enpl oyer has been consistantly recogni zed under Section
8(a)(3) of the National Labor Rel ations Act (hereinafter referred to as
"NLRA'), it is also clear that specific evidence of intent to encourage or
di scourage union activity is not an indi spensabl e el enent of proof of
violations of 8(a)(3). This recognition that specific proof of intent is
unnecessary where enpl oyer conduct inherently encourages or di scourages

uni on nenbership is but an application of the coomon lawrule that a nan is

held to intend the foreseeabl e consequences of his conduct - - -

Radio Oficers Lhion v. NNRB, 347 US 17; 33 LRRM 2417 (1954) at 2428.

Canpo testified that during 1979 Respondent's forenen, Jose
Luis Torres and Abel Lara, worked as "extras" and that despite the fact
that they assisted himat tines, they gave himless hel p than others and
that he believed they so discrimnated agai nst hi mbecause of his union
activities. As aresult, Canpo and his trio were caused to fall behind
the other trios, felt the pressure of having to catch up wth the others,
and were criticized by co-workers.

If Cranpo’ s assertions are true, Respondent is in
violation of both Sections 1153 (c¢) and (a) of the Act. Reassigning a

known uni on supporter to a nore arduous turf (fromtonato

24.



sprayi ng to picking) has been held to be a violation of Section 1153
(c) and (a) where the reassi gnnent was because of union activity or

uni on synpathy. Kawano, Inc., 3 ALRB No. 54 (1977). Smlarly,

retaliating agai nst pro-uni on enpl oyees by requiring themto weed wth
a six-inch knife instead of the usual |ong-handl ed tool was held to be
discrimnation tendi ng to di scourage uni on nenbershi ps and therefore a
violation of Section 1153(c) and (a). SamAndrews' Sons, 3 ALRB No. 45
(2977). In Serra dtrus Association, 5 ALRB Nb. 12 (1979), the Board

hel d that an enpl oyer prevented an enpl oyee fromworking for 50 mnutes
one day because of his union activities and thereby viol ated Section
1153 (c) and (a). In another case, the Board found that an enpl oyer
reduced the work week of its enpl oyees by one-half hour per day because
they were strong union supporters; its conduct was held to have the
reasonabl e tendency to di scourage uni on nenbership and therefore was a
violation of Section 1153 (c) and (a) of the Act. Arnaudo Bros., Inc.,
3 ALRB No. 78 (1977), enf'd by @. App., 3rdDist., My 16, 1978, hg.
den. June 27, 1978.

The record indicates that forenen Torres and Lara served as
"extras" only rarely; serving as "extras", of course, was not one of
their principal duties, as Mrv Anderson testified. However, | find
that when they served as "extras", they intentionally offered | ess
assi stance to Gcanpo because of his wel |l -known union activities and
synpathies. Canpo testified in a straightforward, candid nmanner and
general |y di spl ayed a good nenory of past events. | credit his
testinony in nost respects, including his statenent that he heard
foreman Abel Lara assert that he woul d not hel p a nenber of Ccanpo' s

trio
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because he was working wth CGcanpo. | also credit Ccanpo' s
testinony that Lara suggested he quit.

| further credit the corroborating testinony of Rafael Slva
regardi ng the harassnent suffered by Gcanpo. | was inpressed by
S lva s honest deneanor and believe he testified truthfully.

| do not accord nuch weight to Jose Luis Ramrez's testinony
since, as a nenber of O ew 3, he coul d have observed Gcanpo onl y
sporadical ly. However, | do credit that part in which he testified
that he often saw CGcanpo's trio lagging in work behind the other trios.

| do not credit the testinony of Abel Lara denying that

| ess assi stance was given to Gcanpo or denying that he had told

Castaneda that he woul d not help a nenber of Ccanpo's trio. |

found Lara' s testinony to be contradictory and unreliabl e. 33

For exanple, he testified on cross-examnation that he didn't know
whet her Gcanpo had been engaged in union activity in 1979 and then
replied to a question as to whet her Respondent had any | abor probl ens
concerning the UFW "Not that | renenber." Yet his supervisor, Mrv
Anderson, testified that in June of 1979 Abel Lara told himthat UFW
organi zers had been passing out |eaflets at the | abor canp where he

lived. Subsequently,

32/ Torres did not testify.

33/ Cccasional |y during this testinmony, Lara burst out |aughing at tines
that were not always funny. For exanpl e, when asked whet her he tol d
Castaneda that he wouldn't help his trio because he was working wth
Ccanpo, certainly an inportant issue in the case, Lara |aughed openly.

| think this is unusual and suspect behavior for a forenan testifying
at an unfair |abor practice hearing.
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Anderson net wth all the forenen, including Lara, and asked themto notify
himif they | earned anyt hi ng about whet her the conpany was bei ng organi zed.
During that neeting, Manuel Garcia specifically nentioned that Gcanpo was
one of those involved in the UPWs organi zi ng canpai gn.

After Lara had deni ed know edge of Qcanpo’s union activities in
1979, or of any |abor problens at Respondent's operations, he then admtted
he was aware of work stoppages concerning the UFWflags on stitchers' trucks,
that Gcanpo was invol ved in those incidents, and that he had heard that
Ccanpo was responsi ble for the incident wth the flags. 3—4/I—Ie al so i ndicated
that he thought Gcanpo was a troubl emaker because of the work stoppages and
the flag incident; but then, later in his testinony, he denied that Gcanpo
was a troubl enaker.

Lara' s testinony about whet her forenan ever served as "extras"
was confusing. At first he denied it 3—5/and then admtted that he and Jose
Torres had both so served. At another point, he testified that if an
"extra" finished his rowand did not then go to the assistance of anyone
el se, other nenbers of the crewwould urge himto help themout. Later,
however, he deni ed that an enpl oyee woul d ever receive peer pressure from
co-workers to work faster.

| do not credit the testinony of Castaneda, who denied the
Lara statenent. He was the only wtness who testified that Respondent
had actual |y changed its policy regarding forenen giving rides to

workers and that no rides were given in 1979.

~34/A this point in his testinony his nanner becane particularly
I ndi gnant and hosti | e.

35/ Here again Lara | aughed at the question.
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This is clearly untrue as Respondent’'s w tnesses Merv Anderson, Abel Lara,
and Jesus Anaya all corroborated the testinony of Gcanpo and Sl va that
rides were given in 1979. In addition, Castaneda clearly showed a bias
agai nst Ccanpo by bl amng the purported 1979 change of policy as to forenen
giving rides to workers directly on Gcanpo' s denands in 1978 and 1979.

I find that | ess assistances was given to CGcanpo by Respondent's
forenmen than to other enpl oyees and | further find that Respondent adduced
no business justification for this disparate treatnent. | also find that
Respondent di scri mnated agai nst Gcanpo, the | eadi ng union activist inits
enpl oy, because of his pro-union activities and sentinents, and that
Respondent ' s di scrimnatory conduct tended to di scourage uni on nenbershi p
and union activity. These findings are supported by the fol |l ow ng
statenents attributed to Lara which | find that he, indeed, nade: (1) that
he refused to assi st Castaneda because the latter was a nenber of Ccanpo' s
trio; (2) that CGanpo's co-workers were getting tired of waiting for himto
pi ck up authorization cards because they didn't want a union, and that wth
all the pressure the conpany was putting on himhe should quit; (3) that
Cranpo was a troubl emaker because of the concerted work stoppages he
participated in; and (4) that he ridiculed Gtanpo' s union activities by
laughing in front of another worker when Ccanpo passed out WFWl eaflets at
one of the | abor canps.

These statenents and gestures of Lara, attributable to
Respondent based on Lara' s supervisory status, are evidence of Respondent's
anti-union aninus and di scrimnatory disposition, and underscore the
assertion that | ess assistance was given to CGcanpo because of his uni on and

concerted activities.
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Respondent makes ot her argunents not al ready di scussed. Frst,
Respondent argues that, "it defies logic to argue that the forenen pi cked
out Ccanpo by giving | ess assistance to himwhen there was not a
consistent practice to give rides to any of the crew nenbers."
(Respondent' s post-hearing brief, p. 54). Respondent inplies that for
discrimnation to occur there nust have been a consistent or regul ar
practice. | disagree. How often the event occurred is not the crucial
question. S nce the credible testinony fromboth Respondent’'s and
General ounsel 's w tnesses establishes that forenen did fromtine to
tine give rides in 1979, the inportant question is whether, when rides
were given, rare though that mght have been, they were given to sone and
not to others for discrimnatory, anti-union reasons. | have found that
forenen gave | ess assistance to Gcanpo and his trio than to other trios
and have credited a statenent attributed to Lara, which supports that
finding. The record discl oses no reason why Respondent's supervi sors
woul d single out Gcanpo for special treatnent, except his highly visible
status as a union supporter and acti vist.

Next, Respondent argues that even if rides were not given to
Ccanpo’' s trio, it has not been shown that any harmto Granpo resul t ed.
"Wenever the ride helps any trio of the crew the whol e crew incl udi ng
Qcanpo benefits - not just the nenbers of the particular trio which was
hel ped. " (Respondent's post-hearing brief, p. 55)

Respondent's argunent fails on two counts. Frst, it
assunes that everytime Ccanpo was not bei ng hel ped, soneone el se was
being helped in his place. There is no evidentiary basis for this

conclusion. But nore inportant is the fact that
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even if true, it msses the significance of the unfair |abor practice
allegation. Qanpo testified that other enpl oyees kept criticizing himand
aski ng why he was al ways behind in his work. Anaya pointed out that workers
who fall behind get "hassled' to make themwork faster. The point is that
it was common know edge that CGranpo was an active union supporter and the
reason he received | ess hel p than others nust have been apparent to all
nenbers of the crew - precisely because of his well-known union activities.
There coul d be no other reason. Because he received | ess assistance, wth
the resulting enbarrassnent and criticismfromhis co-workers, discredit was
cast upon the union novenent, as well.

F nally, Respondent has nade, as nentioned, a res judicata
argunent. In recomnmendi ng that the Board find a violation here, I amnot
unm ndf ul of Respondent's positi on. 3o/ There are sone striking simlarities
between the present case and the June, 1978 factual setting found in Merrill
Farns,5 ALRB No. 58 (1979). (Case No. 78-(&85-M. In that case, Ccanpo
conpl ai ned, as here, that forenen refused to assist his trio, thereby naking
his work harder, and that he felt pressure and was tired. Wen he
conpl ai ned, forenman Jose Torres said the problemwas that no one wanted to
work wth him Canpo al so stated that his work was frequently criticized.

Torres

36/ Respondent does not strictly argue res judicata in its post-hearing
brief, although it raised it as a defense in its Answer. However, Respondent
does attenpt to showin its Brief the simlarities of the charges, asserts
that the present charges are as unsubstantiated as the previ ous ones, and
argues that the present case is an attenpt by Gcanpo and the General Counsel
to showtheir dissatisfaction wth the outcone of the previous charge.
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denied any discrimnation and said he actual | y hel ped Gcanpo pack
| ettuce on the day he conpl ai ned of.

The ALOfound a violation of Section 1153 (a), but the
Board rejected that finding on the grounds that the evidence did not
establish that any act of Torres was based on or related to Ccanpo' s
union activities. The Board stated:

n the basis of the record evidence, we find

that the acts and conduct of Torres did not

tend to interfere wth, restrain or coerce

enpl oyees in the exercise of their Section

1152 rights. Accordingly, those allegations

of the conplaint are hereby di smssed."

If res judicata were to be applied in an unfair |abor practice
setting, | do not believe this is the proper case for it because the
events described occurred in different years and invol ved (at least in
the case of Lara) different forenen. (obviously, there were different
facts, incidents and wtnesses, as well. The previous case was di smssed
by the Board for insufficient evidence. In the event ny recommendati ons
are upheld in this case, it wll be, | assune, because, unlike the
previous case, a violation has been established by a preponderance of the
evidence. GCertainly, | do not read the Board s decision in the prior
case to suggest that the theory of the case, disparate and discrimnatory
forenen's assistance to a trio based on the union activities of a nenber
of the trio, could not result in a violation given the proper evidentiary
basi s.

Therefore, for all the foregoi ng reasons, | concl ude that
Respondent has viol ated Sections 1153 (c) and (a) of the Act.

2. The allegation that Respondent, through forenan Abel
Lara, directed the "extra", Ruben Prieto, to give |less assistance to

Cranpo' s trio than to other trios.
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General Gounsel argues that Ruben Prieto, a nephew of Abel
Lara, failed to give Gcanpo hel p as an "extra" when he worked in that
capacity in May of 1979 and that the reason for this was that he had been
so directed by Lara.

Wile there is evidence that Prieto worked as an "extra" in
1979, which Prieto admts, and while there is a conflict in the testinony
as to whether he hel ped Gcanpo, there is not one iota of evidence that
Lara or anyone el se from Respondent’s nanagenent directed Prieto to give
| ess hel p to Granpo. Neither CGranpo nor any other w tness provided any
testinony that coul d support this allegation. Mreover, General Gounsel
does not argue that Prieto, by the nature of his famlial relationship
wth Lara, enjoyed sone kind of quasi-supervisorial or agent status, and
there is no evidence of that in any event.

Moreover, it is worthy of note that there exists a personal
ani nosity between Gtanpo and Prieto which woul d detract fromthe
discrimnation allegation were there any evi dence of sane to consi der.

| recommend the dismssal of this allegation.

3. The allegation that supervisors and forenen i nspected
Canpo’ s work nore frequently and nore careful Iy than
usual and criticized his work perfornance because of his union
activities. s

The General Gounsel has not net his burden of proving

37/ This allegation was not included in the First Arended Gonpl ai nt.
Nevertheless, | find it is a valid independent unfair |abor practice
issue as it is related to the allegations of the said Gonpl aint and was
fully litigated at the hearing and argued by the parties i1n their post-
hearing briefs. Harry Carian Sales, 6 ALRB No. 55 (1980); John H nore,
Inc., 4 ALRB No. 98 (1978); Prohoroff Poultry Farns, 3 ALRB No. 87
(1977), enf'd in relevant part in Prohoroff Poultry Farns v. ALRB, 107
Gal . App. 3d 622, hg. den. July 30, 1980.
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this allegation. The evidence did not show either that the

i nspections of his work, if they occurred, were any nore frequent
than the inspections of the work of others or that the criticisns of
his work, if they occurred, were not justified. In fact, the only
concrete proof of Cranpo's work being criticized was the evi dence
that a state inspector was dissatisfied wth the way he was packi ng
lettuce in a box. At any rate, CGcanpo admtted he recei ved no
witten warnings or disciplinary notices wth regard to the
performance of his job. And he had no quarrel wth the idea that a
foreman's job was to watch over and check on the quality of work
perfornmed by Respondent's enpl oyees.

Athough it could be said that Lara s statenent, which |
have found he nmade, to the effect that Granpo' s co-workers were
getting tired of waiting for himwas criticismof his work, | do not
regard it as such. Rather, | regard the statenent as evi dence of a
discrimnatory intent on Lara's part.

For all the foregoing reasons, | recomrmend the di smssal of
this allegation.

IX The Allegation that Wien Gcanpo Fol l oned a Bus to a Labor Canp

inorder to Attenpt to Organi ze Wrkers there, Respondent's Bus
ocked the Entrance Preventing any Qganizing Activity. 38/

A Facts

Cranpo testified that in August of 1979 he distributed UFW

leaflets to the celery crews. e week | ater he went back

38/ This allegation was al so not included in the Frst Arended Conpl ai nt.
For the sane reasons cited in the preceding footnote, | find it to be an
I ndependent unfair |abor practice Issue.
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totalk to the workers personally. They had fini shed work and were
congregating around the bus. QCranpo went to the bus and after speaki ng
to themfor a short tine an unnamed supervi sor cane over and inforned him
that he had to transport the workers to the Los Goches | abor canp; and
that if Gcanpo wanted to talk to them he should foll owthe bus and tal k
to themthere. Qanpo testified that he then did fol | owthe bus but,

when he arrived at the |abor canp, he found that the supervisor had

bl ocked i ngress by parking his bus directly across the entrance.

Cranpo parked his own car outside and went in. However, by
the tine he arrived, sone of the workers who did not live at the canp
(eight toten of then) were leaving. Thus, Gcanpo was able to talk to
sone workers but only to those who actually lived at the canp. Cranpo
clains that because the supervisor parked the bus so as to bl ock the
entrance to the canp, he (Canpo) had to park his car outside and wal k
in, allowng tine for workers who did not live in the canp to | eave
before he had a chance to talk to them

Rosaura Hernandez, a wtness for Respondent, testified that
she recall ed that Gcanpo and anot her enpl oyee, Valentin Trejo, got on
the bus that day and spoke to her crew and that no one prevented t hem
fromdoing so. The bus then left, after they had fini shed speaki ng, and
proceeded to the canp. She stated that it was nornal practice for the
bus driver to return the workers to the canp, to park the bus at the
entrance to let the people alight, and then | eave. She confirned that
while the bus was parked in front of the entrance, it was not possible

for another vehicle to drive through the driveway.
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Anot her witness for Respondent, David Avila, confirned that
Cranpo spoke to the crewon the bus wthout interference and added t hat
there was no foreman on the bus at the tine. However he disagreed wth
bot h Gcanpo and Hernandez as to whet her the bus had bl ocked t he
entrance. According to him when the bus was parked in front of the
| abor canp, it was possi ble for another vehicle to drive through.

B. Analysis and Concl usi on

If it can be shown that a supervisor of Respondent
del i berately bl ocked the | abor canp's entranceway so as to prevent or
del ay contact between a uni on organi zer and the enpl oyees inside, a

violation of the Act has occurred. In MAnally Enterprises, Inc., 3

ALRB No. 82 (1977), a supervisor who bl ocked a forner enpl oyee' s attenpt
to get out past the enployer's gate in order to speak to sone uni on
organi zers and ot her enpl oyees who were congregating was found to have
viol ated Section 1153(a) of the Act.

There is no violation here, as there is no evi dence that
the bus was pl aced deliberately in front of the | abor canp' s entrance
So as to prevent Ccanpo's entry. The bus appeared to be there
because, as Hernandez expl ained, it was usual |y parked there until
after the workers had alighted and then it left. It seens odd that
Respondent ' s supervi sors or forenen would al |l ow Gcanpo and Trejo to
speak to workers on the bus uninterruptedly until they had fini shed,
advi se then to followthe bus to the | abor canp where they coul d
speak for a longer period if they wanted, and then thwart their plans
by parking the bus so as to block the entrance to the canp. O

course, Ccanpo's entry was not really thwarted at all. Al he
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had to do was park his car and walk into the canp, which is exactly what
he did. It could hardly be clained that the seconds or mnutes |ost in
this short walk rose to the level of a violation of state | abor | aw
| recommend the dismssal of this allegation.

X. The Allegation that about August 10, 1979, Manuel Garcia

Tal ked wth Each Trio and Asked Themto Choose between

Lhi oni zati on and Wge | ncreases (Paragraph 6(b) of Hrst

Anended Gonpl ai nt)

A Facts

O or about August 10, 1979, the second work stoppage

occurred anong the |ettuce workers. Vdérkers had pl aced UFWfI ags on
stitcher trucks, but the stitcher workers renoved them The |ettuce
crews staged a wal kout, after having worked only about five mnutes,
and did not return to work that day.

QCcanpo testified that during the norning in front of the entire Gew
1, 39/ supervi sor Manuel Garcia asked: "Wat is it you want? You want the
UFWflags or you want a rai se?"

Garcia denied nmaking this statement. Both Jesus Anaya and M ctor
Ahunada, a co-worker and nenber of Gew 1, testified they could not recall
this statenent bei ng nade by Garci a.

B. Analysis and Goncl usi on

The test for a violation of Section 1153(a) of the Act does not
focus on the enpl oyer's know edge of the |aw, on the enpl oyer's notive, or
on the actual effect of the enployer's words or conduct. The test is
whet her the enpl oyer engaged i n conduct which, it nmay reasonably be said,
tends to interfere wth
39/ Par agraph 6(b) of the Frst Arended Conpl ai nt actual |y charged t hat
Garcia visited each trio asking that they choose between unioni zati on and
wage increases. There is no evidence of that happening. The difference,
however, between Garcia' s talking to individual trios or talking to the

crewas a whole is not crucial to the substantive question of whether the
statenent was nade, as charged, by Garcia to the workers on this occasion.
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the free exercise of enployee rights under the Act. Nagata Brothers
Farmi 5 ALRB No. 39 (1979), rev, den, by G. App., 4th Dst., Dv.
1, Novenber 19, 1979; hg. den. Decenber 31, 1979, cert, den. June

16, 1980, =~ US . Awviolation nay be found regard ess of the
enpl oyer's good or bad faith. Anti-union bias is not a factor.
Gooper Thernoneter (0., 154 NLRB 502, 59 LRRM 1767 at 1768, n.?2
(1965) .

A statenent by an enpl oyer that any wage increase m ght
be affected by their insistence upon union organization woul d be an
unfair |abor practice and a violation of Section 1153(a) of the Act.

Akitono Nursery, 3 ALRB No. 73 (1977).

Here we have a situation where, in the mddle of a work
st oppage, supervi sor Manuel Garcia, apparently frustrated by his | ack
of success in getting enpl oyees to return to their jobs, is alleged to
have suggested that in the choi ce between unioni zati on (UFWflags) and
wage increases, it would be intheir interest toreturn to work and
recei ve the increases.

Certainly, an enployer is free to communicate to his
enpl oyees any of his general views about unionismso |ong as the
communi cations do not contain a threat of reprisal or force or promse
of benefit. NRBv. dssel Packing ., 395 US 575, 71 LRRM 2481 at
2497 (1969), However, inthis case | think the statenent, if nade,

contains a threat.
Vs the statenent nade? It was. Here again | credit
Canpo’' s testinony as | found himto be a credible witness. The sane is
not true of Manuel Garcia.
To begin wth, his demeanor was evasive and not believabl e, Wen

guesti oned about whet her there was any di scussi ons concerni ng
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enpl oyees having to choose between a union and a wage i ncrease,
supervisor Garcia stated that he coul dn't di scuss ant hi ng about wages or
I ncreases in wages because "I had nothing to do wth that. The conpany
is the one that does that, and I only work for the conpany. =4
Then, when asked if he ever asked a worker to choose between unioni zation
and wage increases, he replied "Not that | renenber."

In addition, sone of his answers were incredibl e and defy
belief. He has been an enpl oyee of Respondent for twenty-four years and
IS a supervisor who reports directly to Merv Anderson. During 1979, he
supervi sed four forenmen and two | ettuce crews. Yet, he testified that
he thought there mght have been an el ection in 1978 but then stated
that he did not know whet her Respondent wanted the union to wn or |ose.
"l don't know what the conpany wants, whether they want the uni on or
not. That | don't know w8l He deni ed ever readi ng any conpany-
sponsor ed panphl ets during 1978 or 1979 (such as GC Ex. 19) in which
the conpany' s position on unionization was set forth. Next he initially
deni ed know ng what Respondent's position was regardi ng uni on

Q gani zers; then he admtted having read a conpany bul l etin

40/'He had previously testified that sonetine in 1979 Merv Anderson gave
hima list of pay increases, and he showed it to two or three workers
i_n each crew Soon the entire crew had gathered around himto see the
ist.

41/1t is to be recall ed that Merv Anderson testified that sonetine
after June of 1979, he net wth supervisors and forenen and asked t hem
tolet himknowif they felt the conpany was being organi zed. Garcia
was present and, according to Anderson, nentioned that Ccanpo was one
of those involved in the organi zi ng attenpt.
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(GC Ex. 32) on what to do if organi zers shoul d conme on
conpany property.

Furthernore, | find the timng of Garcia s nention of wage
i ncreases to be suspicious. Not only was there a uni on organi zation
canpai gn underway, but Respondent had just previously on July 31, 1979
i ncreased wages to $4.60 per hour (from$4.20). Thereafter, this raise
was nade retroactive fromJuly 16 -July 24, 1979, and this was
communi cated to workers by check attachnent on August 13, 1979, j ust
three days after Garcia nade the statenent (GC Ex. 16). Coviously,
wage i ncreases was a subject that was bei ng di scussed by Respondent's
nanagenent around that tine.

FHnally, Garcia denonstrated a bi as agai nst Gcanpo, the
enpl oyee who had accused Garcia of making the statenent in the first
pl ace. Wen asked on cross what was the cause of the second work
stoppage, (August 10), Garcia replied: "Rodolfo Gcanpo."”

In general, | found Garcia s testinony to be largely evasi ve,
sel f-serving and contradictory. Hs testinonial denmeanor generally
suggest ed a | ack of candor.

Respondent al so argues that Jesus Anaya was present when the
crew stopped work and did not recall hearing Garcia say anything to the
crew about the flags. The problemis that Anaya' s testinony is very
confusing and inconsistent on this point. A first he testified he
renenbered only the work stoppage around the tine of the cool er strike
regardi ng the four-hour guarantee (the third work stoppage on August
27). Then he testified that he did renenber an incident in 1979
concerning flags but that the crews did not stop working at all during

t hat
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tinme. Next he described a day in which the stitchers renoved the UFW
flags, but it is unclear whether he was tal king about the My inci dent
(first work stoppage) or the August 10 one (second work stoppage).
Athough it's true he said he was not aware of Garcia' s sayi ng anyt hi ng
about the flags in 1979, as Respondent argues, it is also true that just
prior to that testinony, Anaya gave the fol |l ow ng account of his

recol | ection of the UFWflag i nci dent:

Q (by M. Mers) "Do you renenber what
Manuel sai d that day?

A "No, | don't know "

O

"Vl |, you explained to M. Sato sone
of the things you renenbered M.
Garci a saying. "

1 | ?ll
"Yes."
"About the flags?"

"No, no. The day that the flags
happened. "

O > O »

A "l haven't said anything."

Respondent al so argues that enpl oyee M ctor Ahunmada coul d
| i kew se not recall Garcia s nentioning anything about flags during the
work stoppage. However, there can be little weight given to this
testinony because there is a good reason for Ahunada' s failure to
recol | ect any such conversation by Garcia. Qoss-examnation reveal ed
that on the day in question, he was working as a | oader and, as such,
wor ked behi nd the crews and | oaded t he boxes that were packed by the
packers onto the truck. He testified he spent nost of the tine on a
truck about two or three hundred feet fromthe rest of the crew where

neetings were going on inthe field. Thus, he admtted he didn't hear
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everything that Garcia nay have told the crew

Respondent' s renai ning argunent is that no other wtness
corroborated Ctanpo' s story and that a finding of an unfair |abor
practi ce cannot be supported by nere "inference," citing Royal Packing

(. v. ALRB. 101 CGal . App. 3d 826 (1980) Royal Packi ng does not prohi bit

the Board fromdraw ng its own inference fromthe evi dence adduced; it
only requires that the inference be supported by substantial evidence.
In any event, Cranpo's testinony is not inferential but direct. It is
sufficient to uphold a violation, even if there is no corroboration, if
it is credible and Respondent's defense is not. A statenent suggesting
that an enpl oyer will not give a raise unless its workers abandon the
concept of unionization is direct and convi nci ng evi dence of anti-union

notivation. Louis Garic & Sons, 6 ALRB No. 2 (1980). Royal Packing

does not hol d ot herw se.

| find that Garcia nade the statenent attributed to

hi m by Granpo. 42

For all the foregoing reasons, | conclude that Respondent, by
the conduct of its agent, Manuel Garcia, has violated Section 1153(a) of

the Act.

42/ Gcanpo testified that at this same tine Garcia stated in front of
the crewthat workers shouldn't pay attention to hi m(O:arrpo? because
he was a union organizer. This remark does not rise to the | evel of an
I ndependent unfair |abor practice charge as it was never nade cl ear
that the General (ounsel was treating It as such and he does not argue
it thusly in his post-hearing Brief. Respondent coul d not have
regarded it as an allegation either, as neither Garcia, Anaya nor
Ahunmada was specifically asked about it. | shall, however, consider
the statenent as evidence of Garcia' s and Respondent’s anti-uni on
aninus, as | find that the statenent was nade.
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X. The Allegation that TomMerrill, Wile Addressing Wrkers in the
Paul Hores Qew Threatened Valentin Trejo wth Termnation in
Response to Trejo's Expressions of a Desire for Lhion
Representation. (Paragraph 9 of Frst Arended Conpl ai nt)

A Facts

h August 27, supervisor TomMerrill decided to personal |y
notify the crews about a wage increase. This was the first
announcenent of the raise. Merrill had never personally gone to the
fields to talk to his enployees in this fashion before, but he
testified that it was necessary this tine for the fol |l ow ng reasons:
(1) there was nmuch | abor unrest at the farmdue to the cool er strike
(See footnote 14) and there were many pickets around; (2) enpl oyees
were being harassed in that the cool er pickets had driven onto the
ranch, tal ked to crew nenbers, and tried to get themto | eave their

wor k sites;4—3/(3) he wanted to explain the facts of the cool er strike;

and (4) he wanted to announce the wage i ncrease.

Because of the labor unrest, Merrill felt it was necessary
to assure his agricultural enpl oyees that the cool er strikers'
activity would not affect their jobs and that Respondent was doi ng al |
it could to mnimze the turnoil while at the sane tinme protecting the
workers and its own property.

According to Merrill, he spoke first to Mke Lerda' s two
celery harvesting crews at Jack's Ranch at 9:00 a.m, and next he

spoke to a celery thinning crew at Los Goches in Sol edad

43/Merrill admtted that the cool er pickets were not successful
al t hough on one occasion they rushed the field and a few workers | eft
their jobs and wal ked of f.
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between 10:00 a.m - 10:30 am He spoke in English while Lupe
M|l al obos fromthe personnel departnent transl ated.

Merrill told the workers that Respondent was raising their
wages to $5.10 an hour in order to remain conpetitive wth other
growers. At sone of the ranches, he nentioned the cool er strike and
stated that Respondent was not involved in the strike and was trying to
mni mze the disruption; however, he did not refer to the cool er strike
when he spoke to Valentin Trejo's crew at Los Coches Ranch

It is precisely what was said by Merrill to Trejo (and not
translated by Villal obos), when the speech at Los Goches was given, t hat
.is the subject of this allegation.

Valentin Trejo, an active union supporter, testified that he
was first informed of the rai se on August 27 when Merrill arrived at
Los (oches unexpectedly and spoke to his thinning and hoei ng crew
Trejo confirned that at that tine Merrill announced a wage increase of
$5.10 per hour, retroactive to August 25, and that the stated reason
for the rai se was because Respondent wanted to stay conpetitive wth
ot her growers.

Fol | owi ng the speech there was a questi on-and-answer peri od
and Trej o asked sone questions about Respondent's nedical plan. A
that point Trej o suggested that unions obtai ned better
contracts for workers than what Respondent provided. Trejo then said
he heard Merrill say in Ehglish,fy in a softer voice than he

previously had heard himuse, that if he (neani ng Trej0)

44/ Trej o testified at the hearing in Spanish. He represent ed t hat
he spoke little English but that he understood a | ot.
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didn't like it, he could go el sewhere. This renark was not
translated i nto Spani sh, according to Trejo.

The Trejo testinony i s uncorroborated, although Merrill's
renark was all egedly nade before the entire crew Trejo stated that he
knew of anot her worker, (nzal o Casteneda who cl early understood the
renark. Casteneda was not called as a w tness.

TomMerrill denied ever naking any statenent to the effect
that if Trejo didn't |ike Respondent or its personnel policies, he
coul d go el sewhere and al so deni ed that he nade the untransl ated
statenent attributed to himby Trejo. Mrrill admtted that sone of
his cooments may not have been translated but that they concerned only
the subject of conparisons between Respondent's nedical plan wth that
of other enpl oyers'.

Lupe Millal obos al so testified about this incident. As a
nenber of the personnel departnent, he acconpanied Merrill to the
field and acted as translator. Wen asked why Merrill considered it
necessary to personally visit the field, he said he didn't know why.

Villalobos fielded the questions during the question-and-
answer period follow ng the speech. At that time Trejo cormented that
everyone in his crewwanted the el ection and al so began to ask a series
of questions about the nedical plan. According to Villalobos, Merrill
responded that he believed ninety percent of the people were happy wth
the present nedical plan. Then, comenting on the difference between
Respondent ' s nedi cal plan and nedi cal pl ans avail abl e under uni on
contracts Merrill said, "You ought to go to peopl e who have had, or who
have worked under, a union contract and ask them" It was this renark of

Merrill's



that Millalobos decided not to translate (and no other) because,
according to him he felt that they were not assenbled to debate a
nedi cal plan but to announce a wage i ncrease.

Villal obos denied that Merrill told Trejo he coul d | eave the conpany if
he didn't like it there.

B. Analysis and Goncl usi on

Athough I amunwi lling to definitely conclude as
Respondent urges, that Trejo only |learned the neaning of Merrill's
English statenent fromanother worker, | nust say that the record i s not
clear as to how he cane to understand the English words spoken. Trejo
testified in Spanish and stated he spoke very little English but that he
did understand quite a bit. But his testinony is confusing as to whet her
he clearly understood the Merrill English statenent at the tine it was
allegedly uttered or whether he depended for its neani ng upon what was
told hi mby another worker who did not testify.

(n direct examnation Trejo testified:

"Wen we were tal ki ng about all of that, I

noticed a word that he used. He saidit to

the interpreter. The interpreter didn't say

it tone, but | don't knowwhat he said to

him But what he said was, if | didn't |ike

it, | could go sonewhere el se. But they

didn't tell ne that. | just understood it

and there were peopl e who told ne that, too.

(Enphasi s added;)

Then, on cross-examnation, Trejo admtted that anot her

wor ker, nzal o Casteneda, had understood the statenent, that he had told
him(Trejo) what Merrill had said in English, and that the two of them
had discussed it. Casteneda did not testify.
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It is quite possible that Trej o msunderstood the renark.
The phrase that was not translated, according to Villal obos, was a
response to a Trej 0 question conpari ng Respondent' s nedical plan to
pl ans provi ded under union contracts.

If Merrill said, "You ought to go to people --- who have

wor ked under a union contract and ask them" enphasis added, it's

possible Trejo believed it was he being asked "to go" fromthe
enpl oynent of Respondent .

Moreover, TomMerrill inpressed ne as being too sophi sti cat ed
to utter such a renark before an entire crew After all, there is no
evidence that Merrill instructed MIlal obos not to translate any of his
renmarks. Thus, if TomMrrill had nade the statenent, he woul d have
felt assured that it would be translated al ong wth everything el se he
sai d.

Inviewof Trejo's language difficulty in English, the | ack of
corroboration to support his recollection, and the very real possibility
that he just msunderstood the English neaning of the words, | find that
the General Gounsel has not net his burden of proving that Merrill
actual ly nade the statenent attributed to him Jackson & Perkins, 5

ALRB No. 20 (1979). See also, Royal Packing v. ALRB, 101 CA 3d 826

(1980). Accordingly, |I recommend that this allegation be di smssed.

XNl. The Alegation that on or about August 3, 1979 and August 29 1979
Respondent announced wage i ncreases for its enpl oyees. (Paragraph
6(a) and (c) of the Frst Armended Conpl ai nt)

A Facts

1. Hstory of Vége I ncreases under Teansters' (ontracts The
Teansters Lhion represented the enpl oyees of Merrill Farns for nost of

the 1970's and negoti ated col | ecti ve
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bar gai ni ng agreenents wth yearly increases usually in July as

fol | ows:
45/
DATE HORLY RATE
1/ 8/ 70 $2.30
7/ 16/ 73 2.41
7/ 16/ 74 2.53
7/ 16/ 75 2.95
3/3/76 3.10
7/ 16/ 76 3.40
7116/ 77 3.55

Al of the above rai ses between 1973 and 1978 were nade
pursuant to the col | ective bargai ning agreenent then in effect between
the Teansters Unhion and Respondent. There were no bonuses, Chri stnas
pay, or other additional nonetary distributions nade during this period.

2. \Mge increases after the expiration of the
Teansters contract in July, 1978.

The first wage increase in 1979 occurred in March when wages were
rai sed from$3.85 per hour to $4.20. This affected only the hoei ng and
thinning crews as the | ettuce harvest did not cormence until md-April.
However, the rai se was nade applicable to | ettuce harvesting workers as

wel | when they returned to work.

A5TPrece-rate workers recei ved conparabl e increases on the dates
i ndi cat ed.

46/1n July of 1978, at the ein ration of the Teansters contract, wages,

per contract, were $3.55 per hour. Respondent raised themat that point
to $3.85 where they renai ned until March of 1979.
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As to the reasons for the March raise, TomMerrill expl ai ned
that it was the conpetitive rate in Salinas at the tine
and that Respondent had commtted itself to its workers through its
Pol i cy Handbook to pay the prevailing wage. @Thus, to stay even wth
the conpetition, 4—8/\/\ages had to be raised. As a further reason for the
raise, Merrill nentioned the | abor unrest inthe Salinas Valley at the
tinme and the fact that many of his conpetitors were bei ng pi cket ed.
49 Hans Sappok, Respondent's control ler, commented that 1979 was an
unusual year in that there was nuch conpetition for enpl oyees and wages
had to be rai sed accordingly.

The second rai se occurred on July 31, 1979, and wages rose
from$4.20 to $4.60 per hour. Mrrill gave "conpetitive factors" as the
reason for the increase. This raise was communi cated to workers through

payrol | check attachnents, although the forenen may have tol d sone

workers earlier and the word spread fromthere.

47/1n Respondent' s Enpl oynent Policy Handbook (Resp's Ex. 1) the
followng policy is set forth, in part, at page 10 with regard to wages:

"Merrill Farns has historically paid conpetitive wages
and has been a | eader in enpl oyee benefits. Vé
constantly nonitor the wages and worki ng conditions of
agricultural enpl oyees and make tinely adj ust nents.
L?u?IIy, these adjustnents take effect during the nonth
of July ----."

48/ As conpetitors, Merrill listed Garin, Royal Packing, D Arrigo, Hansen
Farns, Bud Antle, Bruce Church and Sun Harvest.

49/ Later in his testinony, Merrill commented that he didn't consider the

wages of conpani es that were on strike as conpetitive because those
conpani es couldn't raise their wages.
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This July 31 raise was al so nade retroactive for the period
July 16 to July 24, 1979, and this was |ikew se communi cated by check
attachnent. (GC Ex. 16). This retroactive pay was received by the
enpl oyees around August 13, 1979.

The third pay rai se was announced on August 27, but nade
effective on August 25. Wages went from$4.60 to $5. 10 per hour.
Merrill indicated that celery harvesting was just starting up (workers
had previ ously been doi ng hoei ng and thi nning), and he wanted to
adjust the wages. And as a further reason for the rai se, conpetitive
factors were again given. Merrill stated that he had heard that other
enpl oyers in the area were about to raise their wages around that
tine: "It seened to be what our conpetition was doing."

To notify the crews of this raise, Merrill, as has been
previousl y di scussed, personally visited the fields to announce
it.

The August rai se was nade retroactive for the period of
July 16 through August 24, 1979 (GC Ex. 17).

Merrill testified that both retroactive wage increases (G C
Exs. 16 and 17) were necessary because of conpetitive factors.

To sunmari ze, Respondent gave three wage increases in 1979%¥ to

its agricultural workers; in March, July, and August. The

50/ General Gounsel urges that | consider a bonus in July of 1979 as part
of the alleged unl awful wage increases granted during this period. |
choose not to. The bonus was not alleged in the First Amrended Conpl ai nt
as an unfair labor practice. | do not believe this issue was fully
litigated at the hearing because | do not think it was nade clear to
Respondent that it was a matter it was called upon to defend. In any
event, it was not a bonus in the traditional sense. Uhder the Teansters
contract, enpl oyees were obligated to make contributions to a pension
pIOS'm. After the expiration of that contract, litigation (50/ cont. on pg.
5
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July 31 raise was nade retroactive fromJuly 16 to July 24; the August 27
raise was nade retroactive fromJuly 16 to August 24. VW@rkers were

i nformed by check attachnent al though some of themhad heard of the raises
earlier; i.e. by attending the TomMrrill speech or hearing other workers
or forenen refer toit. 5—1/Betwaen August and Qctober of 1979, it is

possi bl e that an agricul tural worker enpl oyed by Respondent woul d have
recei ved four separate checks representing either raises or retroactive
paynents of raises as follows: 1) the July 31 raise; 2) the July 16 to
July 24 retroactive check; 3) the August 27 raise; and 4) the July 14 to
August 24 retroactive check.

B. Analysis and Goncl usi on

There is NLRA precedent to the effect that a wage increase can
be a violation of the lawif its probable effect is tointerfere wth the
organi zational rights of workers. Rupp Industries, Inc., 217 NLRB No. 65,
88 LRRM 1603 (1975); International Shoe, 123 NLRB No. 83, 43 LRRM 2098
(1959). The

50/ (conti nued frompg. 49) devel oped when sone erTBI oyees denanded t he
return of all nonies contributed. S nce nany workers indicated they' d
prefer having cash to a pension, Respondent decided that it woul d take the
$.20 per hour it ordinarily woul d have contributed to the Teansters

Pensi on P an and instead pay a cash bonus of that anount to the enpl oyees.
The first such "bonus" was announced in Cctober of 1978 of $.20 additi onal
per hour and was paid in January, 1979. It was to cover the period July
16, 1978 to Decenber 31, 1978. The second bonus of $.20 per hour was paid
in July, 1979 and represented the period of January 1 to June 30 1979.
(GC Ex. 18). Another "bonus" supposedly is to be paid for the period of
July 1979 to January, 1980. The cash paynent went to all workers who had
naintained their seniority.

51/ For exanpl e, supervisor Garcia testified that at sone point In 1979

Merv Anderson gave hima list of pay increases, and he went into the
field and showed it to two or three workers in each crew
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courts generally have held that an increase in wages or benefits
effected during an organi zati onal canpaign is presuned to have been
done in order to interfere wth enpl oyees' rights of free choice. Even
when the enpl oyer's promse of benefits during an el ection canpaign is
not expressly conditioned on a vote agai nst the union, an inference nay
be drawn that the enpl oyees were inproperly coerced to vote agai nst the
uni on.

In NLRB v. Exchange Parts (o., 375 U S 405, 55 LRRVI 2098
(1964), the Whited Sates Suprene Gourt held that the enpl oyer viol ated

section 8(a)(1) of the NLRA by announcing overtine, holiday, and
vacation benefits shortly before an el ection. The Gourt found the
grant of benefits to be unlawful where it was undertaken wth the
express purpose of inpingi ng upon the enpl oyees' freedomof choice for
or agai nst unioni zation and was reasonably cal cul ated to have that
effect.

“...The danage inherent in well-tine increases in

benefits is the suggestion of the fist inside the

vel vet glove. Enployees are not likely to mss the

inference that the source of benefits now conferred

is also the source fromwhich future benefits nust

flowand which nay dry up if it is not obliged..." 55

LRRM at  2100.

The timng of the benefit is of paranmount inportance,
particularly in those situations where an el ection is pending. In NRB

v. Syletek, 520 F.2d 275 (1st dr. 1975) the Gourt hel d:

"o Jdustifying the timng is different fromnerely
justifying the benefits generally. \Wdge increases
and assocl ated benefits nay be well warranted for

busi ness reasons; still the Board is under no duty to
permt themto be husbanded until right before an

el ection and sprung on the enpl oyees in a nanner
calculated to I nfl uence the enpl oyees' choi ce.
(citations omtted) QGanting benefits during the
pendency
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of a representation election has been treated as
naking out a prima facie case of intentional
interference wth enpl oyees' Section 7 rights,
(citations omtted)..." 520 F.2d at 280.

See also J.C Penney . v. NLRB, 384 F. 2d 479
(10th dr. 1967).

Moreover, the Syletek court al so suggested that once the
General Gounsel establishes that the benefit was granted, a prina facie
case of a violation has been shown, and the burden shifts to the
enpl oyer to show a legitimate business justification.

Thus, the test nust be the bal ancing of the possible
di scour agenent of a vote for the union stenmng fromthe grant of
benefits agai nst the enpl oyer's busi ness reasons for the grant.

The ALRB has fol |l oned NLRA prcedent on this question and has
held that it isillegal toclearly link a wage increase to the union's
organi zational efforts. Harry Garian Sales, 6 ALRB No. 55 (1980). See
al so, Goachella Inperial Dstributors, 5 ALRB No. 73 (1979); Prohor of f
Poultry Farns, 3 ALRB Nb. 87 (1977), enf'd in relevant part in
Prohoroff Poultry Farns v. ALRB. 107 Cal . App. 3d 622 (1980), hearing

den. July 30, 1980. Qherw se enpl oyees are not likely to mss the
inference that their benefits are tied to a rejection of the union.

d course, a consistent past practice or proper business
purpose nay rebut an inference drawn froma grant of benefits during an
organi zati on canpai gn or before an el ection. NLRB v. Gt ham | ndustri es,

406 F.2d 1306 (1st dr. 1969). And an enployer is not required to

suspend nornal conpany procedures whi ch have becone i ncorporated into

the working conditions of
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the business. N.RBv. Hndel Mg. (., 523 F. 2d 133 (2nd
dr. 1975).

However, there nust be credibl e proof of that past practice or
ot her proper business purpose. If the enployer grants regul ar wage
i ncreases or other benefits, it carries a heavy burden of proving that
its said wage increase and benefits are purely automatic. NRBv. Alis-

Chal ners Gorp., 601 F.2d 870 (5th dr. 1979). And in fact, if the past

practice would dictate a pay increase either before a possible el ection
or after it, at the enployer's option, the enpl oyer should wait until

after the electionis over. J.C Penney . v. NLRB supra. 52

In the instant case, Respondent first argues a
historical past practice, reflected in its Empl oynent Policy
Handbook (Resp's Ex. 1), indicating that goi ng back to 1973 wage
i ncreases were given on a regular periodic basis both pursuant to
uni on contract and while the conpany was i ndependent of a
contract. >

The difficulty wth this proposition is that wage

52/1'n the Penney case, the enpl oyer had an established practice of
granting a wage increase every 12-15 nonths. After 14 nonths (but soon
after an election petition had been filed by a union) a wage increase was
announced. The NLRB and the Tenth Qrcuit held that the enpl oyer shoul d
have wai ted another nonth until the el ection had been hel d before
granting the increase while still renmaining wthin the practice;

otherw se, the inference was created that the increase was notivated by a
desire to defeat the union rather than a desire to continue the practi ce.

53/ Respondent does not discuss any distinction to be nade between
conpany-initiated practices which nay becone "past practices" over a
period of tine and "practices" inposed by a col |l ective bargai ni ng
contract.
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hikes were traditionally given only once a year, usually in July, as
Respondent ' s own Handbook nmakes clear. Wiile the July rai se may be
justified on grounds of past practice, the sane may not be said for
the August raise or the two retroactive wage paynents. 5—4/There was no

past practice for any of these wage increases and retroactivity.

Respondent's reliance on NNRBv. Gis Hospital, 93 LRRV

2778 (1st dr. 1976) is msplaced. Respondent argues that on the
basis of that case, it coul d have been found guilty of a violation of
the Act if it had wthheld its wage benefit. The Gis Hospital case,
however, sets forth three conditions in which it woul d be unl awf ul

for an enpl oyer to wthhold a wage i ncrease during a uni on organi zi ng
canpaign: (1) if the increase was promsed by the enpl oyer prior to
the union's appearance; (2) if the increase nornal |y woul d be granted
as part of a schedul e of increases established by the enpl oyer's past
practice; or (3) if the enpl oyer attenpted to blane the union for the
wi t hhol di ng.

A though Respondent arguably woul d have been in

4Tt 1s interesting to note that while not rising to the level of a
past practice, there was sone precedent for the March raise, it

havi ng occurred once under the Teansters contract in March of 1976.
In any event, the March rai se was lawful (the General (ounsel has not
alleged otherwse in the Conplaint) and did not cone at a tine of
organi zational activity.
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violation of the Act by wthholding the July raise, the sane coul d
certainly not be said wth respect to the August raise and the
retroactive paynents.

Next Respondent argues an economc justification for
the rai ses and asserts that "conpetitive factors" were responsibl e for
its March, @July and August wage increases and its two retroactive
paynents. Respondent argues that 'It nade a careful investigation of
the wage policies of other agricultural enployers in the vicinity.
The conpany was careful to |ook at only those conpani es that were not
subject to strike activity in order to get conpetitive wages. The
evi dence did not show the increase to be 'excessive' or 'unjustified
but to be a reflection of the current wages in the industry.” (P. 60
of Respondent's post-hearing brief). | disagree. Watever formthose
"careful investigations" of the wage policies to reflect the "current
wages in the industry" nay have taken, there was no proof of them at
the hearing. Respondent does not prove its defense by naking the
unsupported claimthat it rai sed wages because of the "conpetitive
factor" or because, as TomMrrill stated, "It seened to be what our
conpetition was doing." These renarks are concl usionary, and sel f
serving, allege the ultinmate fact, and are not the kind of evidence a
trier or fact may rely upon. There was sinply no evidentiary show ng
as to whi ch conpeting conpani es Respondent had in mnd when it rai sed
Its enpl oyees’ wages, how nuch conpetitors had raised their rates, and

how nany tines

55/ Respondent al so gave the | abor unrest in Salinas as a second
reason for its raise in Mrch.
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during the year the conpetitors of Respondent had rai sed the wages of
Its enpl oyees.

Further, there was no evidence that Respondent had to
rai se wages because it was necessary to do so in order to conpete for
workers. Respondent did not showthat it was in immnent danger of
losing part of its work force to conpeting enpl oyers or, for that

natter, that it was planning on hiring neWV\orkers.S—6/

Mor eover, the Handbook, upon whi ch Respondent relies so
heavi |y, does not explain why a nonitoring of conpetitors' rates woul d
result in the | arge nunber of rai ses granted by Respondent in 1979. n
the contrary, the Handbook gives just the opposite inpression and
suggests that the nonitoring of the wage rates occurs just once a year
and that wage increases usually take effect during the nonth of July.
As the Handbook states at page 10, "... V¢ constantly nonitor the
wages. .. and nake tinely adjustnents. Wsually these adj ustnents take
effect during the nonth of July.” (Resp's Ex. 1)

e is left wth the inescapabl e conclusion that the only
reason for the August 27 rai se was to discourage or undermne the
organi zational activity which took place in late July and throughout

the nonth of August. s

o6/ course, even if Respondent coul d have established the necessity
for wage hi kes because of the "conpetitive factor", it still would
have to expl ain why the Au% ust raise coul d not have been deferred
until the possibil |ty of the 48-hour el ection subsided. See J.C
Penney (. v. NLRB, supra.

57/In drawing this conclusion | amal so mndful of the fact that |
have credited, in another section, the evidence that Manuel Garcia
asked a crew of workers during a work stoppage whether they wanted a
raise or a union.
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As further evidence that this was the reason for
the wage i ncrease and not any "conpetitive factor", | would point to the
fact of TomMerrill's personal visit to the fields to announce the
August 27 raise. There can be no question but that there was intense
union activity taking place at that tine. There were work stoppages,
distribution of union authorization cards, union solicitations by Gcanpo
and ot hers anong enpl oyees at the | abor canps and in other crews. Lupe
Vil al obos, who served in Respondent's personnel departnent and had
visited the fields every day, testified that at the tine the third wage
i ncrease was announced, he heard enpl oyees tell their co-workers that
they were trying to get a 48-hour el ection hel d. 5—8/Thus, it is inportant
to anal yze Merrill's notivation and purpose in personally visiting the
crews, for the first tine ever, around that tinme. Mrrill admtted that
he went to the fields to announce a wage increase, but he seened to
downpl ay this factor, giving other reasons for his being there.

Hrst, he argued that there was nuch | abor unrest due to the
cool er enpl oyees' strike and that there were many pi ckets around. Thus,
he asserted he wanted to personal |y assure enpl oyees that they woul d be
protected. Second, he said that workers were bei ng harassed and that he
wanted to reassure themthey had nothing to worry about. Third, he
stated that he wanted to explain the conplete story of the cool er strike
to the workers, and finally, he testified he wanted to announce the wage

i ncrease personal | y.

58/Millalobos also testified that the 48-hour el ection was one of the
matters bei ng di scussed by the enpl oyees when 15-20 of themfromthe

| ettuce crews, including CGcanpo, visited wth the celery workers in an
attenpt to organi ze them
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| findit nore probable that the only reason for his personal
visit tothe field was to announce the wage increase and thereby to
weaken the union's organi zing attenpt that was occurring at the tine and
to thwart the possibility of a 48-hour election. Mrrill tal ked about
"labor unrest” and referred to the cool er strike. But the evidence does
not support a finding that there existed the kind or degree of "unrest”
that woul d necessitate a personal trip to the fields; i.e. there was no
evi dence that the cool er enpl oyees' strike was violent. Pickets had
appeared at the agricultural fields (as opposed to the cooler facility)
rat her sporadically.gy Wiile it is true that on either August 26 or
August 27 there were |large nunbers of pickets around the fields, and that
on one day certain cool er-enpl oyee pi ckets rushed the field, these were
clearly isolated incidents.

If Merrill were principally concerned about the | abor
unrest, the harassnent of the workers, and the cooler strike, it is
likely that, he woul d have tal ked to his enpl oyees about those
particul ar concerns w thout conbining his speech wth an announcenent
of a substantial wage increase.

Moreover, if the major concern of Respondent in speaking to
the workers was the | abor unrest arising out of the cool er strike, why
speak to the workers at Los Goches in Soledad at all. They were about
25 mles anay fromthe cool er strike activity and woul d not have been
affected by it any way; sone of themhad not even heard of the strike.
Merrill's explanation that he didn't want the Sol edad workers to think

they were being ignored is unpersuasive. In fact, the evidence

507 There was sone question as to whether the cool er enpl oyees coul d
lawful |y picket the agricultural fields.
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shows that Merrill did not even nention the cooler strike to the
enpl oyees at Sol edad; he nentioned only the wage i ncrease. Wen Trejo
asked Merrill why he was there in person, the latter replied that he
wanted to assure the workers that wages were being kept conpetitive in
accordance wth the Handbook. Wiile the URWs organi zati onal canpai gn
was not nentioned by Merrill in announcing the wage increase, it is
obvi ous what was on, at |east, sone of the enpl oyees' mnds, as
evi denced by the question-and-answer period foll ow ng his speech.
Anost all of those questions concerned a conparison between
Respondent ' s nedi cal plan and the pl an which the URWhad negotiated in
sone of its collective bargai ning contracts.

| deduce that the "labor unrest” referred to by Merrill as a
reason for his personally visiting the fields was actually the
organi zing efforts by the UFW | find that that was the principal
reason for his visit, and the principal reason for the rai se he
announced at that tine.

The timng of the Merrill speech to announce a si zabl e

increase in V\ages@/i s particularly suspect in viewof the considerabl e
union activity, the continuing distribution of UFWaut hori zation cards,
and the work stoppages that were occurring at that tine.

Respondent nakes one further argunent. |t argues that after
the 1978 el ection, the ALRB did not conduct an expeditious hearing on

its objections and that in fact the ALRB

60/ Wges went up by fifty cents per hour from $4.60 to $5.10, the
Ialrgest singl e increase, and the I ncrease was made retroactive from
July 16.

59.



never reached a decision on the nerits. As aresult, the UAWwas abl e
to commence organi zing during a period when a no-Uhion certification
of election results shoul d have issued, but did not issue, fromthe
Board. That being the case, Respondent argues that any organi zati onal
activity by the UFWwas illegal. Had the no-union certification
i ssued, the argunent goes, any wage increases granted by Respondent
woul d have been unquestionably valid. Thus, Respondent takes the
position that the General Counsel has abused the administrative
process by all eging the commssion of unfair |abor practices when in
fact Respondent was only engaging in those activities, such as
granti ng wage i ncreases, which it should have had a right to do had
the |l aw been properly carried out. Therefore, Respondent concl udes
that the wage increases of August, 1979, alleged to be illegal in
Paragraph 6(a) and (c) of the Frst Arended Conplaint were, in fact,
valid; and that what mght have been an unfair |abor practice under
ot her circunstances shoul d be excused here because it occurred at a
tine of "illegal" organizational activity and access. Respondent
submts no law for this proposition.

Respondent' s argunent is discussed in nore detail in
anot her section. | have found the access to be | awful 91/because
the twel ve-nonth el ection bar of the Act commences from the day

enpl oyees cast their ballots, no natter when or whether the Board

officially certifies the results of the election.

61/1 aminclined to believe that Respondent woul d not enjoy a bl anket
imunity as to all unlawful conduct coomtted during this period even
if the Regional Drector had erred in granting access. S nce | have
found a l egal grant of access, | do not find it necessary to reach
this question.
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Palner Mg. (., 103 NLRB 336, 31 LRRM 1520 (1953); Mallinckrodt Chem
Wrks, 84 NLRB 291, 24 LRRM 1253 (1949); Bendix Gorp., 179 NLRB NQ
18, 72 LRRM 1264 (1969).

In any event, the election bar does not prohibit
organi zational activity anong workers; it affects only the tine for
the hol ding of another election. Even if a legal election could not
have been conducted on August 25, 1979, | do not think an enpl oyer has
carte bl anche to rai se wages, absent a clear and consi stent past
practice or proven economc necessity, where individual enployees are
participating in their right to organize their co-wrkers into a
union. Awage increase is a violation of Section 1153 (a) if it has a
tendency or foreseeable effect to interfere wth the organi zati onal

rights of the workers. Rupp Industries, Inc., supra.

It is worth noting that Respondent recognized that the
August access mght very well be lawful, and its conduct reflected the
seriousness wth which it treated this possibility when it sent a
nenorandumto its forenen i nstructing themhow to conduct thensel ves
in dealing wth union organi zers during the access period. (GC Ex.
32).

In sumary, | find, on the basis of the record evidence,
that the August pay raise and the July and August retroactive
paynents, comng as they did | ess than one nonth after the July 31
raise and at a tine of intense organi zational activity, were unl aw ul
interference wth enpl oyees' organizational rights. Respondent has
failed to prove that these increases were part of a clear and
consi stent past practice, or were regular, autonatic rai ses known to
all its enpl oyees, or that the raises were granted solely on the basis

of econom c
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necessity to remai n conpetitive.
| shall recommend to the Board that Respondent, by these
acts be found in viol ation of section 1153(a) of the Act.
XNll. The Allegation that Respondent through its Agent, Mguel D az,
Engaged i n the Surveillance of Enpl oyees Wio Wre Meeting with
UFWQ gani zers; and that Oaz D srupted said Meting and
Interfered with the O ganizers' Conmuni cations wth the
Enpl oyees (Paragraph 8 of Frst Amended Conpl ai nt)

A Facts

Mguel O az drove a bus for Respondent in both 1978 and
1979. In the past, only forenen drove buses for Respondent but this
practi ce was changed a nunber of years ago when the driver
classification was enconpassed by the Teanster collective bargai ning
agreenent. It was decided that forenen were probably nore valuable in
the field than in the bus, so rank-and-file enpl oyees began drivi ng
the buses. In addition, two supervisors lost their certificates to
operate farmlabor buses at one point and rank-and-fil e enpl oyees, who
possessed the proper certificates,were then utilized as drivers.
Today there are still sone non-forenmen who drive buses,6—2/ and sone
forenen who continue to drive buses.g’/

Qdinarily, Daz was assigned a particular crew and woul d
transport themto the fields. In 1979 he drove for the thinning and
hoei ng crew of Manuel Hores and transported a crew consisting nostly
of wonen from Spreckels Canp. After leaving off the crew, he woul d

then proceed to work in the field

62/ Rafael D az, Francisco Franco, and Bernardo Mirillo.

63/ Paul Hores, Fernando Hores, Teofilo R os, and Hernan
Mar quez.
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hinsel f. Wsually, he would stay behind the crew and cut what ever
sl ower workers left or he woul d weed what was |eft behind. He
woul d al so hel p individual s w thin each crew whenever soneone had
to stay behind or had to |l eave the field for any reason.

In addition, D az had other duties, including that of
ti nekeeper. He woul d observe and record the nanes of the enpl oyees on
the bus and who worked that day and woul d al so record the total nunber of
hours worked by each enpl oyee. These tine sheets woul d then be turned
over to the appropriate forenen, and the workers woul d be paid on the
basis of these records. At the end of the work day, it was Daz's
responsibility to see toit that all of the workers got back on the bus
and to drive themback to the pick up point. D az was paid by the hour,
but because of his added responsibilities, he was paid .70 per hour nore
than regul ar hourly workers.

Rodol fo Granpo testified that during the cool er workers'
strike around August 27, he went to Jack's Ranch to ask the workers
for support for a 48-hour election. UWrepresentative Quiintiro and
one ot her person were present attenpting to talk to the workers, who
were eating their lunches in the buses. Qanpo was standing at the
door of the bus, very close to bus driver ODaz. According to CGcanpo,
one of the union organi zers asked D az, "Are you a foreman?", to which
there was no answer. At that point, the organi zer asked D az to step
down fromthe bus. Diaz thenis alleged to have stated: "Put ne down
if you can. You Chavistas, you go a fucking." QCanpo, not wanting
any problem |eft and approached forenan Hernan Marquez and said,

"Wat's the nane
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of the foreman on the bus?", to which Marquez reported y
replied "Mguel Daz."

However, another General (ounsel w tness, Jose Luis
Ramrez, a nenmber of Gew No. 3, had a different version of this
event. A though not so close to the participants as Granpo, o4 he
testified that he overheard the sane conversation between D az and
the organi zers. He testified that two union organi zers obtai ned
permssion to go to Jack's ranch and speak with workers during their
| unch period. These representatives, along wth Ccanpo, identified
t hensel ves and asked to speak to the enpl oyees who were inside the
bus. (Sone workers were eating in the bus; others were outside the
bus). At that point, according to Ramrez, D az introduced hi nself as
a foreman, told themto go to hell and said that he didn't want
anything to do wth them At this point the organizers retreated and
drove to the Los Goches Ranch, hoping to organi ze the cel ery workers.
Ramrez, Ccanpo, and several others soon fol |l owed.

A though Ramrez did not work wth D az during 1979, he gave
the foll ow ng reason why he believed Daz to be a foreman: (1) D az
drove a bus and Ramrez believed that only forenen drove buses; (2)
Ramrez's wife worked in the Daz crew and three or four tines during
1979 D az cane to the Ramrez residence to deliver a check to her; (3)
Daz told Ramrez's wfe on one occasion that there was going to be work
and what hours; and (4) D az gave orders to enpl oyees. |In August, 1979
at Jack's Ranch he ordered a crewto put their hoes on the bus and to

st op

64/ Canpo testified he was two feet away.
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wor ki ng.

Fnally, athird General (ounsel wtness, Valentin Trejo,
testified that O az was his supervisor in 1978 g’/but admtted that he
had no power to hire or discharge enployees at that tine. Trejo al so
admtted that during 1979 he didn't work wth Daz at all .6—6/

ODaz was not called as a wtness by either party. The only
w tness who testified who had any personal know edge of the
rel ati onship between D az and the other workers was Maria Espana, a
nenber of his crew Espana denied that D az gave any orders in 1979
and stated that he could not hire, fire or discipline. She testified
that he was a worker, the sane as the rest of the nenbers of the crew
She did confirmthat O az passed out checks in 1979 but said that
there was not hi ng unusual about this as she or her friends, who were
not forenen, had al so done the same thing fromtine to tine for co-
workers who had to |l eave work early. She also confirned that O az
kept a record of which enpl oyees were present and recorded their hours
of work.

Lupe M |1 al obos, who serves as a personnel officer for
Respondent and al so visits the crews every day, testified that D az
had no authority to hire, discharge, or discipline enpl oyees or to use
i ndependent judgnent in directing enpl oyees.

At this point, it is inportant to take note of the fact

that on August 25, 1978, a representation el ection was

o65/Daz’s duties in 1978 were the subject of a UFWchallenge to his
el ection ball ot being counted on the grounds that he was a super vi sor.
The Regional Director found that he was not. See discussion, infra.

66/ There is no evidence that Gcanpo or Ramrez ever worked wth DO az
ei ther.
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conduct ed under Board processes, in which a ngjority of Respondent's
wor kers who voted chose not to be represented by a | abor union. Many
of the ballots cast in that el ection were chall enged by the UFWand
one such chal lenge was to the vote of Mguel O az on the grounds that
he was a supervisor. The Regional Orector, M. Lupe Martinez, was
thus called upon to determne the sane i ssue which | nust decide here,
the enpl oynent status of Daz. The Regional D rector decided that
Oaz was not a supervisor. In his "Report on Challenged Ballots"”, in
Case No. 78-RG19-M dated Novenber 21, 1978, M. Martinez overrul ed
the bal ot challenge and stated the fol | ow ng:

"Qn or about February 1978, Mke Lerda, the
conpany supervi sor, assigned Mguel DOaz the
responsi bility of driving the crewbus. Kelly
Geenis the foreman for the crewbut is not a
certified bus driver. D az was instructed by
Lerda that he woul d recei ve extra pay sol el y
because his added responsibility in driving the
bus. This year, Daz also acted as a utility
nman and tine keeper for his forenan. He
assisted the foreman in inplenenting quality
control inthe field but at no tine was he gi ven
the power to effectively recormend hiring or
firing. He did not exercise i ndependent
judgnent in his work assignnents. |f he found
subst andard work, he had to report to this
forenan and coul d not personal |y discipline any
nenber of the crew It is therefore recommended
that the challenge to the Daz ballot be
overruled and his vote counted since he is not a
super vi sor . 67/

67/During the hearing, | reserved ruling on Respondent's request that
| take official notice, pursuant to Sections 450 - 453 of the
"Californi a Bvidence Gode", of official ALRB docunents regarding the
case of Merrill Farns, Inc., Case No. 78-RG 19-Mconcerning the 1978
election. | hereby take official notice of said docunentation. In
addition, the General (ounsel was inforned at the hearing of
Respondent ' s request as to official notice. Fnally, admnistrative
notice of the ALRB s own (67/ continued on page 67)
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B. Analysis and Goncl usi on

The General (ounsel argues that Mguel DO az was a forenan,
that during a | awful access period he prevented URWorgani zers from
speaki ng to crew nenbers who were eating their |unches and, further,
that O az coerced enpl oyees by verbal |y harrassing and humliating sai d
organi zers in the presence of the enpl oyees.

The initial and crucial question to be determned i s whet her
or not Mguel Daz is a supervisor under the Act. If heis, then
statenents or actions by himnay be attributable to Respondent. If he
Is not, Respondent cannot be responsible for Daz's expressing his
opinion not to support a | abor union unless other enpl oyees woul d have
just cause to believe that he was acting for and on behal f of
Respondent. International Association of Machinists etc, v. NLRB 311
US 72, 61 SQ. 83 at 89 (1940). Thus, Daz's actions and statenents

to UFWagents on the bus cannot be attributed to Respondent unl ess a
case can be nade under sone theory of agency. "The acts of non-
supervi sory enpl oyees are inputed to the enployer '"if there is a
connecti on between nanagenent and the enpl oyees' action, either by way
of instigation, direction, approval, or at the very | east
acquienence...'" Perry's Fant's, Inc., 5 ALRB No. 17 (1979), quoting
NLRB v. Dayton Mdtels, Inc., 474 F.2d 328 (6th dr. 1973), 82 LRRM
2651.

As no evidence was presented at the hearing indicating that

Respondent ' s supervi sors were even aware of the

67/ (continued)...orders and procedures is proper provided that the
facts noted are stated on the record at hearing or in the hearing
of ficer's proposed decision so that the affected party nay have an
opportunity to rebut or except to them Sunnyside Nurseries, Inc., 4
ALRB Nbo. 88 (1978).
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assertion or acts of Mguel Daz, if they did occur, it is
unnecessary to di scuss whether they can be attributed to
Respondent .

Section 1140.4(j) which defines the term"supervisor"
provi des:

"The term' supervi sor neans any i ndi vi dual

having the authority, in the interest of the

enpl oyer to hire, transfer, suspend, |ayoff,

recal |, pronote, discharge, assign, reward

or discipline other enpl oyees, or the responsibility
todirect them or to adjust their grievances,

or effectively to reconmend such actions; if,

in connection with the foregoing, the exercise

of such authority is not of a nerely routine

or clerical nature, but requires the use of

I ndependent j udgrent . "

Mguel D az does not come wthin the statutory definition of

"supervisor." The General Qounsel failed to call any wtness fromD az's own crew
in 1979 who coul d substantiate the allegation as to supervisory status, nor did
he call Daz hinself. Instead, the only evidence in the record relative to the
actual duties of Daz was that of Maria Espana, a nenber of his crew who
testified that Daz could not hire, fire, discipline, or exercise i ndependent
judgnent in directing enpl oyees. This testinmony was corroborated by a
representati ve of Respondent's personnel departnent, Lupe Millalobos. | credit
the testinony of Espana and M || al obos.

Moreover, the hearsay statenent of Cranpo that Marquez's response to
his question inplicitly suggested that O az was a supervisor is not sufficient
w thout nore, to bind Respondent on this issue. Likew se, the testinony of
Ramrez that he overheard D az introduce hinsel f on the bus as a foreman is al so
not sufficient to prove supervisory status in the absence of other factors.

"Wiil e an enpl oyee's belief that he possesses
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supervisory authority nay be evidence that he does, supervisory status
is to be determned by anal yzing the particular authority that the
person possesses and not by the individual's | egal concl usi ons about

his own status. Karahadian& Sons, Inc., 5 ALRB No. 19 (1979). | do

not credit the statenent anyway. Ccanpo, who stated he was two feet
away fromthe bus during this incident, did not nention the purported
adm ssion during his testinony.

The other indicia of supervisory status touched upon in the
testinony of Ramirez are not persuasive. It is true that D az drove a bus,
but | credit the testinony that other non-supervisory personnel also did so.
It may be true that O az stopped by the Ramrez house on occasion to deliver a
pay check to Ms. Ramrez, but | do not find this to be a controlling factor,
particularly in viewof the testinony of Espana that she and her co-workers
had, fromtine to tine, done so as a favor to workers who had to | eave work
early. "Sporadic substitution for a supervi sor which invol ves handl i ng
routine natters and/or carrying out instructions does not transforman
enpl oyee into a supervisor." Mranda MishroomFarns, Inc., 6 ALRB No. 22

(1980), citing Frederich Seel (., 149 NNRB 5, 57 LRRM 1285 (1964). The sane

result is reached even if Daz, inall likelihood acting as a conduit for
higher authority, told Ms. Ramrez on one or nore occasions that there was
work avail abl e and at what hours. 1bid.

Furthernore, supervisory status is not established if on one
occasion Ramrez heard D az, as he testified, ordering workers to stop
working and to put their hoes on the bus. "Qccasional isolated

i nstances of actions whi ch mght otherw se

69.



be indicative of supervisory authority are generally insufficient to
predicate a finding of supervisory status.” Anton Caratan & Sons, 4
ALRB No. 103 (1978), citing Conmercial Heet VWash, Inc., 190 NLRB 326,
77 LRRM 1156 (1977). |In Ganonsbury General Hbospital, 244 NLRB No. 141,

102 LRRM 1143 (1979), an acting relief nursing supervisor was held to
be a unit enpl oyee because she functioned as relief supervisor only
sporadically and irregul arly even though when she did act as such, she
possessed the sane authority and earned the same sal ary as the regul ar
super vi sor .

The General Gounsel al so argues that Manuel Hores, a
supervi sor for whomD az worked, had no forenan under him and t hat
thi s sonmehow supports the theory that O az functioned as a crew
f or enan.

To begin wth, there is testinony that it is not unusual for
a supervisor to act as a foreman at Respondent’'s operations. But the
crucial point is that the determnative factor in supervisory status is
t he exercise of independent judgnent. Anton Caratan & Sons, supra,
citing Montgonery Vlrd & ., Inc., 228 NLRB 750, 96 LRRM 1383 (1977).
In John Quneo of Cklahoma, Inc., 238 NLRB Nb. 200, 99 LRRM 1359 (1978),

an individual was held not to be a supervisor because he | acked the
authority to exercise i ndependent judgnent even though he could orally
reprinmand others, hire additional help, transfer and/or |ayoff other
enpl oyees, resolve mnor disputes wth nenbers of other crafts, and
coul d authorize snall anounts of overtine. The NLRB found it
significant that the enpl oyee spent nost of the day doi ng the sane work

as others in the unit, and
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when he did give directions, they did not require the excerise of
I ndependent judgnent. See also, Dairy Fresh Products (., 2 ALRB
No. 55 (1976). The record establishes that Mguel DO az did not

possess or exercise any of the statutory criteria which woul d
qual ify himas a supervisor under the Act. | so find.

Fnally, it should be nade clear that | do not consider
nysel f bound by the findings or conclusions of the Regional Drector's
Report. M findings are based solely on the record in the instant
case.

| conclude that at no tine nmaterial herein was Mguel D az
ei ther a supervisor or an agent of Respondent and that his acts and
statenents are therefore not attributable to Respondent. Accordingly,
| recoomend dismssal of this allegation of the Frst Amended
Conpl ai nt .

XV. The Alegation that on or about August 9, 1979, Paul H ores
Prevent ed Rodol fo Gcanpo from Addressing the Gew Fve
Mnutes Before the Wore Day Sarted. (Paragraph 7(a)
of First Arended Conpl ai nt)

A Facts

Valentin Trejo testified that during the first week of August
and around the tinme of a well-publicized UAWnarch in whi ch Gesar
Chavez was to participate, Gcanpo along wth others, tried to organi ze
the celery workers at Respondent's Los Goches Ranch bef ore wor ki ng
hours but that foreman Paul (or Pablo) Hores would not allowhimto
speak wth any of them In fact, Hores ordered the comencenent of
work five mnutes early (at 5:55 a.m) so that workers woul d not be
available to listen to Ccanpo' s speech. Trejo also testified that a

forenman (presunably al so Hores) nade an obscene gesture
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because he was angry because Ccanpo was t here. 68/ However, Trejo
admtted that Gcanpo did manage to tal k to some workers for a short
tine as they got off the bus, and he al so argued that no forenan to
hi s know edge asked Ccanpo to leave. He also stated that sone of his
I nformation was based upon what Cranpo told him

Qranpo did not corroborate this version, and his testinony
was different. He testified that it was at 6:30 a.m, after work had
commenced, when he went to Los Goches to distribute UPWflyers (and
not 5:55 a.m as Trejo had testified) and that Hores told the
workers, "Don't take the tine to read those leaflets, get to work."
In addition, he testified that he actually went into the field, was
not ordered to | eave, and had the opportunity to distribute his union
literature to all of the workers.

B. Analysis and Concl usi on

As | find that the General Gounsel has not nmet his burden

of proof, | recommend dismssal of this allegation. Jackson & Perkins

Rose (0., 5 ALRB No. 20 (1979). | amnost persuaded by the fact that
Cranpo’'s own testinony failed to support the all egati on of conduct as
to which he is the alleged discrimnatee. Rather than to prove that

Hores intentional ly

68/ Trejo also testified that three days |ater Gcanpo again cane to his
crew- this tine at lunch - and that forenan Paul H ores and

supervi sor Manuel Hores refused to |l et himcone in to pass out

| eafl ets and aut horization cards to the two cel ery crews worki ng
there. However, he admtted he did not hear this conversation. This
allegation was not included in the Frst Atended Conpl aint, and
Respondent did not cross-examne about this issue. | do not think it
was nade clear that the General (ounsel considered this an additional

I ssue, and therefore Respondent was not on notice that the conduct

i nvol ved mght be held to be a violation of the Act. As | do not
bel i eve the issue was fully litigated at the hearing, | see no need to
consider or resolve it. See, Harry Carian Sales, 6 ALRB No. 55
(1980). 7



prevent ed Gcanpo fromorgani zing or addressi ng enpl oyees duri ng non-

working tine, or to confirmthe Trejo testinony that Hores started

work five mnutes early, Ccanpo' s testinony, which | credit,
denonstrates that al though he approached the field during work, he was
neverthel ess allowed to distribute his literature to workers w t hout
any enpl oyer interference. Hores adnonition ("Don't take tine to read
those leaflets; get to work") if true, was certainly justified in that

Cranpo, by his own admission, was distributing the union | eaflets

during work tine. An obscene gesture at that point, if indeed it was

nade, may have nerely reflected the foreman's dissatisfaction that work
was being interfered wth.

Moreover, Trejo's version of the facts is confusing. On the
one hand, he testified that after Gcanpo tal ked to sone workers for one
or two mnutes when they got off the bus, the forenan cane over and put
the enpl oyees to work five mnutes early. n the other hand, he al so
testified that he only saw Gcanpo talking to the foreman after the
wor kers had begun to work and that he only found out what really had
happened after later tal king to Ccanpo.

| recommend the dismssal of this allegation.

XV. The Allegation that Paul Hores Alowed Martin Mirillo and Maria
Espana, Speaki hg agai nst the Uhion, to Address a G ew F ve Mnutes
before the Wirk Day Nornally Sarted and That He Del ayed the Sart
of Work until They Conpl eted their Address. (Paragraph 7(b) of
Hrst Anended Conpl ai nt.)

A Facts

Maria Espana worked in the celery and broccoli crews in
1979. Sonetine between August 20 and 30 she and co-worker Martin

Mirillo spoke to the Paul Hores crew at Respondent’'s Los Coches
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Ranch. She testified that she decided to speak out because sone
wor kers had been show ng an interest in the UFW to which she was
opposed, and that she even considered formng her own | abor

or gani zat i on.

She started to speak before work at 5:55 a.m and spoke about
fifteen mnutes. Nornally, work woul d have cormenced about 6:00 a.m; but
since the actual starting tine sonetines depended on how light it was or
weat her conditions or how soon the workers could get all their equi pnent
together, the starting tine varied. n this occasion, it was still dark at
6:00 a.m, so work would not have begun on tine in any event.

Nevert hel ess, those workers who supported the union wal ked anay from her
speech at 6:00 a.m and went to work. No foreman hel d themup or prevented
themfromdoi ng so.

Anot her of Respondent's wtnesses was David Avila. He worked in
the celery crews. He confirned that Espana started speaking a little
before 6:00 am, that it was dark that norning because of fog, and that
Espana spoke for ten to fifteen mnutes. He also testified that after she
fini shed speaking, the crewwent to work and that this was about 6:10 a. m
Hs testinmony was confusing on one point. On direct examnation, he stated
that the workers thensel ves decided to go to work at the point when it
becane |ight enough to do so. But in answer to a question fromthe ALQ he
stated that it was the forenan who ordered the workers to work on this
occasi on.

Anot her nenber of the celery crew, Rosaura Hernandez, al so
testified for Respondent. A though she differed as to Espana' s
starting tine - she said it was about 6:00 a.m - she confirned that it

was still too dark to start work---. "There
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Is acertaintine we are supposed to start, but during this tine we
started ten mnutes | ater because we couldn't see--- it was still
dark." As Espana spoke, the workers were taking out their hoes to
begi n working. According to Hernandez, foll ow ng the Espana speech,
it was still too dark to begin work but after a short while, work did
conmence.

The General (ounsel failed to provide any evidence of this
alleged violation during his case in chief. ly on rebuttal did such
evi dence cone forward, at which tine Valentin Trejo denied that there
was fog or that it was too dark to start work at 6:00 a.m, on that
occasion. According to Trejo, the foreman held up work until the
Espana speech ended at 6: 10.

B. Analysis and Concl usi on

The General Gounsel argues that the Respondent al | owed pro-
conpany workers Maria Espana and Martin Mirillo to address the cel ery
crews before work and that a conpany supervisor allowed themto extend
this anti-union activity into work tine.

| disagree. The General Qounsel has clearly failed to neet
his burden of proving this allegation. | find the only favorabl e
General ounsel testinony, the rebuttal testinony of Trejo, to be
totally unpersuasive. In fact, when Trejo first testified on this
general subject natter on direct examnation, he placed the tine when
Espana spoke to the crew at twel ve noon and stated that she was
allowed by the forenan to speak ten mnutes past the nornmal | unch
period. It was only on rebuttal, after all of Respondent's w tnesses
had testified about the 6:00 a.m event, that Trej o asserted, w thout
expl ai ning anay his forner conflicting testinony, that it was |ight

enough at
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6:00 a.m to commence wor k.

Moreover, even if General Gounsel had established a prinma
faci e case, which he did not, |I would still reconmend the di smssal
of this charge because | credit the testinony of Espana, Avila, and
Hernandez that it was too dark to go to work at 6:00 am and that it
did not becone |ight enough to work until a short tine follow ng the
speech. 69 Both Avila and Hernandez were straightforward in their
testinony, and | credit them As for Espana, | amnot inpressed wth
her attenpt to be neutral her suggestion that she's for neither the
conpany nor the union - but | credit her testinony generally as to
this incident.

| find that she and Mirillo were exercising their
Section 1152 right to oppose union organi zati on when she addressed the
crewprior to the comencenent of work on this occasion. The fact that
she went beyond the nornal starting tinme is acceptable in viewof the
credible testinony that it was too dark to start work at 6:00 a. m
@/There isnorule engraved in stone that all activity of this nature,
either pro or anti-union, nust stop at 6:00 a.m regard ess of whet her
workers coul d have actual |y begun work at that hour. It would be just as
unfair to deny Espana and Muirillo the opportunity to conclude their tal k
under these circunstances when the clock struck 6:00 a.m, as it woul d

have been to deny pro-uni on workers such as Gcanpo

69/1t 1s not disputed that UFWsupporters left in the mdd e of the
Espana speech at 6:00 a.m and went to work. This does not prove
that it was light enough to work since their action nmay be viewed as
of a synbolic nature.

70/ Qoviously, in the weeding and thinning of crops, it is very
hel pful to have as nuch |ight as possibl e.
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and Trejo the opportunity to finish their speech, had one been given,

under simlar circunstances.

Fnally, it is worthy of note that there is no
evi dence that Respondent's forenen ever knew the subject natter of the
Espana tal k. The testinony was that while Espana spoke to the crew
forenan Pabl o Hores stood apart, speaking to a supervisor at a
di stance estinated to be the length of a bus (according to Hernandez)
or a bus and a truck (according to Avila). Espana testified that she
spoke in a | oud voice, but Hernandez did not believe the forenan coul d
have heard the speech. Thus, it is unclear fromthe record that the
Espana comments were overheard by nanagenent .

Wiile it appears that both Espana and Mirill o were percei ved
to be anti - UFWenpl oyees, | amunw | ling to specul ate, w thout
probative evidence, that the conpany foreman had advance know edge of
the subject natter of their talk or that he overheard it.

Accordingly, | recormend the dismssal of this
allegation of the Frst Arended Conpl ai nt.

XM. The Allegation that Paul Hores Allowed Martin Mirillo and Maria
Espana to Address Hs Gew during Wrking Ti ne Goncerning a
Meeting of an Anti-Uhion Coomttee. (Paragraph 7(c) of Frst
Anended Conpl ai nt. ?

A Facts

Maria Espana testified that during August of 1979 she becane
aware of renewed union activity at Merrill Farns and of tal k anong the
wor kers about a comng representation el ection. Besides talking to
crews in the fields (which she later did), she felt another way to
di scour age Respondent’s enpl oyees from supporting the uni on cause was

to hold a neeting at her house

77.



to persuade themotherw se. Accordingly, in August of 1979,ﬁj she
and co-worker Martin Mirillo sought, during work tine, toinvite
Ccanpo and one ot her union supporter, Quz, to a neeting at her
house for that evening. She approached themin the field between
9:00 and 10: 00 a. m and spoke to themaround ni ne m nutes.

In order toinvite Ganpo and Qruz, it was necessary for her to
get permssion to |l eave her work to go to the field where they were
working. To obtain that permssion, she told her foreman that she had to
attend to sone personal business, and she then | eft the field where she had
been wor ki ng.

At first she testified she couldn't recall whether she returned
to work later that day; then, later in her testinony, she testified that
she did return to work after having been away for over an hour.

Uoon her return, she reported to her foreman (at first she
couldn't renenber who it was but later said she thought it was Hernan
Marquez) that her personal business had been conpl eted and that she had
"a problemin court." 7—ZIAIthough she was observed by forenen in
Ccanpo’' s crew, she was never criticized or disciplined by Respondent
for being there during work tine.

Ccanpo testified that he observed Espana and Mirillo during
work tine going to every trioin her crew, inviting themto a neeting,

and that this activity took them about

/71/'The neeting was held at Spreckel s Ganp and about twel ve workers
attended. It was held a few days after Espana gave her norning speech to
the Paul Hores crew discussed in the precedi ng section

72/ She testified that she in fact did have a problemin court and

part of the tine spent away fromher job on that occasi on was spent
visiting the court house.
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fifteen mnutes. Qanpo also testified that foreman Jose Luis Torres
told Espana and Mirillo that they could talk to the enpl oyees as much
as they wanted. Qanpo further stated that neither Espana nor
Mirillo ever said what the purpose of the neeting was, and that no
one in his trio even asked.

B. Analysis and Goncl usi on

Here again, the General Gounsel contends that Respondent
showed its favorti smto pro-conpany, or anti-URWenpl oyees by al | ow ng
themto organi ze agai nst the UFWon conpany tine w thout any objections
fromsupervisors or forenen. Again | disagree. To begin with the
General ounsel failed to denonstrate either that Espana' s forenman had
know edge of her intention to visit Ccanpo and the ot her enpl oyees and/ or
that he gave her permssion to | eave her work for that reason. Espana nay
have lied to or msled her forenan as to her true reason for seeking
permssion to |l eave her work site, but there is "o proof that her forenan
directed her to go, knew where she was goi ng, or knew what she i ntended
to do once she got there. The evidence indicates only that she acted on
her own volition, wthout the know edge or assistance of nanagenent.

However, once Espana and Mirillo arrived at the
field where Gcanpo was working, the natter of whether supervisor Jose
Luis Torres becane aware of why they were there and whet her, havi ng that
know edge, he neverthel ess all oned themto solicit or organi ze enpl oyees
during regul ar working hours is another question. There is evidence from
Ccanpo that once Espana and Mirillo got to his crew Torres told them
that they could talk to the people all they wanted. Qdinarily, this
kind of statenent, assumng arguendo that it was nade, mght be

suffici ent
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to prove preferential access if it could be shown that the

enpl oyer had know edge of why Espana and Mirill o were there.

But there is sinply no evidence that Torres knew why they were
there or that he overheard their statenents to Gcanpo or

Quz or anyone el se. As CGcanpo hi nsel f admtted that Espana

and Mrrillo did not state the purpose of the planned neeting,
and as no one in his trio even asked, | cannot assune that
Torres, even if he overheard that there was going to be a
neeting, knewwhat it was about. The nere fact that Espana

and Mirillo were perceived by sone workers as anti-URWenpl oyees
does not nean that their nere presence in Ganpo' s field on

any occasion is sufficient evidence that they were there for

an anti-UFWpurpose and/ or that this purpose was known by Torres.
The uncorroborated testi nony of Gcanpo that Torres told them
that they could talk to the peopl e as | ong as they wanted, even
if true, does not constitute, to ny satisfaction, evidence that
he knew the reason for their being there. Torres may j ust

have reasonabl y concl uded that Espana and Mirillo were there on
sone ki nd of personal business unassoci ated w th uni oni zati on
Issues. For all we know, he nay have believed that they had
recei ved permssion to be there and nade no further inquiries.
Al that the General (ounsel has shown here was that Espana and
Mirillo were permtted by a supervisor to talk to other enpl oyees.
He has not shown that the supervi sor knew why they were there.
Mre than nere suspicion or conjecture is required to find
Respondent guilty of a violation of the Act. Rod Mdellan (o.,
3 ALRB No. 71 (1977); Tex Gal Land Mymi., Inc., 5 ALRB No. 29 (1979)
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| find no probative value in the fact that Espana was at
Cranpo' s field, observed by Gcanpo's foreman, and yet not
disciplined. ly her own foreman coul d have di sciplined her for
bei ng anay fromher job wthout permssion; but, as has been shown,
she did receive his permssion, albeit she nay have used a fal se
reason to get it.

Fnally, the other conflicts in the testinony regardi ng
this incident are not crucial. Wether Espana visited all the trios
in Canpo's crew or just Gcanpo and Qruz, and whet her the event took
nine mnutes or fifteen are of no naterial significance as to the
real issue of whether the activity was conducted wth Respondent's
know edge and/ or assi st ance.

| recommend the dismssal of this allegation of the First
Arended CGonpl ai nt .
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XM1. The Allegation that Respondent Laid Gf Gew 3 because of its
Desire to Thwart Lhion Activity and a Possi bl e Uhi on
Representation Hection and to Punish Gew No. 3 for Its
Support of a Goncerted VWrk S oppage 73/

A Facts
1. The Hring of Gew No. 3

The President of Respondent, TomMerrill, testified that Respondent
started its April, 1979, lettuce season as usual, i.e., wth one crew which
rapidly increased to two. However, an exceptionally heavy yield of lettuce in
| at e May necessitated some suppl enental workers to harvest the crop in early
sumer. At least 18 to 20 nore packers were needed so Respondent added a 3rd
Crew L/ Mbst of the workers hired for Gew No. 3 were new, and they worked

rather sporadically, sonetines for only two or three days a week during the
entire sunmar.E’/ There was no period when G ew No. 3 worked consistently

over a |l ong peri od. 76/ Wien hired, they were not told how | ong

73/ A though not alleged in the Frst Arended Gonplaint, | find that this
matter was fully litigated and is related to and intertw ned wth the all eged
failure-to-rehire issue. Harry Carian Sales, 6 ALRB No. 55 (1980). The
natter was extensively argued in the post-hearing Briefs, as well. For

exanpl e, Respondent's Argunent |11 is entitled, "The Conpany Laid Gf Oew #3
Solely for Economc Reasons. There was no Uhion Activity by Grew #3 and no
Lhi on Aninus"” (Respondent's post-hearing Brief, pp. 69-73, pp. 37-46).

74/ According to Merrill, Respondent never really had a 3rd crew before, and
there was none in 1977 or 1978. There was a period of tine when they had
three snaller crews (6 to 8 packer crews) but in reality they were not any
larger in the aggregate than the present |arger two crews conbi ned.

75/ Just how sporadi ¢ can be seen by viewng Gew No. 3's weekly tine sheets
fromthe tine of first hire on My 15, 1979 to the tine of their |ayoff on
August 27, 1979. (Resp's Ex. 6). For exanple, there was no work at all for
GewNo. 3inthe week of My 22 or during the entire nonth of July up to
August 13, 1979. [During sone weeks, though there was as nuch as four days
work, averaging 4-7 hours per day (weeks of June 12 and June 19); in ot her
weeks, there was only one day of 8 hours (week of August 14). However, the
week before the layoff (week of August 21) saw a rel atively heavy four-day
work week for Grew No. 3.

76/ Thur sdays and Fridays were usual |y good production days for Gew No. 3,
but Tuesdays and V¥dnesdays were not.
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thei r enpl oynent woul d | ast because, according to Merrill,
Respondent did not know what the demand for |ettuce woul d be |ater
oninthe fall.

2. The ol er Srike

After harvesting, all |ettuce goes through a vacuumcool er, as
preceding i s nandatory for such highly-perishable itens. Respondent,
along wth four other enpl oyers, utilized the services of the Gowers
Vacuum ool er Conpany for this purpose. Wsually, follow ng harvest, the
| ettuce, packed in cartons, was haul ed on trucks to the cool er where it
was vacuumcool ed or pre-cool ed for shipnent. It would then be | oaded on
trucks and rail cars and shi pped.

Wien a strike occurred at the cool er plant on August 23, 1979,
i nexper i enced enpl oyees were call ed upon to process the | ettuce through
the cooler and did so at a nuch slower pace then the regular crew As a
result, the Gowers Vacuum Gool er Gonpany had to reduce its cooling
capacity down to about one-half of what it usually was. This of course
affected the anmount of |ettuce that the partners in the enterprise coul d
process. Thus, the enpl oyers who used the cool er had to restrict their
| ettuce-cutting bel owwhat coul d have been cut had there been no strike.
According to TomMerrill, prior to the strike each enpl oyer was allowed to
process around 12,000 cartons but during the strike the anmount was reduced
to 8,000 per enployer. Merrill testified that even at that, nost
enpl oyers did not neet the lower limt because the |ettuce narket was | ow
anyway at the tine of the cooler strike. In fact, lettuce production was
traditional |y poor in August because of a | ow volune of sal able |ettuce
owng to the fact that other areas of the country were al so produci ng

about that tine and al so that
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nany private individuals were grow ng and produci ng their own, as

wel | .

3. The Decision to Layoff Gew 3 Merrill testified that the cool er-
strike probl emwas aggravated by the | ow sal ability probl em which neant
there was just not nuch incentive at that point to ship any nore | ettuce.
Theref ore, Respondent nade a decision to reduce the size of its
harvesting crews to conformto the size of the crop that the narket
conditions justified harvesting. So Respondent packed the best quality
lettuce it had (the only thing that could be sold during this period was
premumaqual ity) and the rest went unharvested. As a direct result of
this situation, Gew No. 3 was laid off. Merrill stated that if the

| ettuce denand had been such that Respondent coul d have sol d sonme of the
second and third cuts of lettuce, it woul d have kept Gew No. 3 at work.
However, narket denmand for |ettuce decreased; and the quality of the
yield | essened as wel |, so that Respondent coul d no | onger supply
adequat e work for the third crew

Lhi on Su;glaort ‘anong Menbers of Grew No. 3 and Their
Goncerted Activity

According to CGcanpo, nenbers of Grew No. 3, were strong
supporters of the UFWbecause 100%of themhad signed aut horization cards
during the first week in August.zl

Further, Gew No. 3 joined the third concerted work stoppage
on August 27, during the cooler strike. A that tine, OGewNos. 1 and 2

left the field, and Gew No. 3 was preparing to do

77/ Jose Luis Ramrez, a nenber of Gew No. 3 agreed that all nenbers of
the crew signed authorization cards, but he said they did so about the
tinme of the cool er strike.
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the sane as they sat on the buses waiting to be returned to the | abor
canp. Managenent representatives attenpted vigorously to i nduce them
not to join the walkout and to return to the field to harvest the

| ettuce, stating that otherw se the |ettuce would be | ost.

Supervi sors Merv Anderson@ and Manuel Garcia approached the

bus, where Gew No. 3 sat and Garcia actually got on the bus.

According to Jose Luis Ramrez, Garcia told the workers that if they wanted

to work, he woul d guarantee equal work for all, ]

couldn't guarantee any nore work at all. 8

but if they didn't, he

Garcia testified that the nenbers of Gew No. 3 refused to
return to work, saying that they coul dn't because the other crews had |eft.
No work was perforned that day by any worker fromany crew

As has been previously nentioned, follow ng the work stoppage,
on that sane day, (canpo and several other workers went to the celery crews
(where they were net by UFWrepresentatives) to solicit support for a work
stoppage and for a 48-hour election. Sone of the nenbers of Gew No. 3
acconpani ed Ccanpo. The effort did not succeed, as the cel ery workers
continued at their jobs. The effort did, however, create quite a bit of

anxi ety, as UFW

78/ Ander son denied CGcanpo' s claimthat G ew 3 was conpri sed sol ely 5T uni on
supporters and testified that some of that crew s nenbers had tol d hi mthat
If GewNos. 1 and 2 did not work, they would. (They didn't.) Anderson
expl ai ned that that was why he went over to the buses and offered work to
nenbers of Gew No. 3.

79/Ramrez testified that he understood "guaranteei ng equal work" to nean
that if GewNo. 3 went back to work, Garcia would see to it that they' d

hﬁve the same anount of work as the other two crews for the renai nder of

t he season.

80/Garcia denied making this statenent. He stated he went over to the

buses and said, "Do you want to work or not?" Anderson testified Garcia
said, "Let's go to work."
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supporters began to yell at celery workers to urge and encourage themto
| eave work, and six to ten non-enpl oyees actual |y rushed the fields. As
aresult of this incident, Ganpo and the ot hers who acconpani ed hi m
including the nenbers of Gew No. 3, received witten warning notices for
"interfering wth and interrupting the work of another crew'. (Resp's
Ex. 2)

5. The Role of the August 27 Wrk Stoppage in the
Decision to Lay Gf Gew No. 3

As previously nentioned, it was inportant to Respondent to
harvest the fields on August 27; its nanagers felt that otherw se the
| ettuce woul d be lost, which is apparently what happened. Onh cross-
examnation, Merv Anderson admtted that the work stoppage on August 27
contributed, along wth the other factors al ready nentioned, to the
layoff of GewNo. 3. "V¢ had three fields to be harvested on the 27th,
28th and, | believe, the 29th. It was very inportant that we harvest
those fields on that day or |ose them Because they didn't harvest them
we ended up pl ow ng those fields under." Anderson then stated that when
it becane clear that the | ettuce was | ost, Respondent recomended
resumng work with only two crews because there wasn't enough work for
three. Thus, August 27, the day of the third concerted work stoppage, was
the last day that Gew No. 3 worked because Anderson inforned Garcia on
the next workday (August 30) that Gew No. 3 would be laid off but to
have themcheck wth Respondent fromtine to tine to see whether there
was any work avail abl e.

6. The Rotation-System|dea

Wien the cooler strike resulted in limtations bei ng pl aced
on the anount of |ettuce which each enpl oyer-partner was permtted to

have cool ed, thereby affecting production, sone
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wor kers becane worried about the future availability of work for all
three crews. Thus, the idea of a "rotation system 8y Spr ead,
especially anong the nore junior crews, Gew Nos. 2 and 3. Uhder a
rotation plan, in order to insure that all three crews woul d continue to
work, one crew mght be laid off for one day so that another crew
perhaps | ess senior, would have work for that day. Coviously, Oew No.
3, and to a lesser extent Oew No. 2, were interested in having a
rotation plan because it would insure that they, as the nore junior
enpl oyees, woul d recei ve nore work.

On the other hand, the nore senior workers of Gew No. 1
opposed the rotation plan idea. Mny of themhad been working at

Respondent for several years and were year-round enpl oyees 82

(while the workers of Gew No. 3 had been there | ess than six nonths) To
the workers of GewNo. 1, it seened that their seniority and | ong service
should entitle themto nore work. Coviously, fewer hours worked neant |ess
gross wages and | ess take-hone pay. But in addition, it al so woul d af fect
Qew No. 1's nedi cal coverage & and vacation benefits, as credits for
these fringes were based upon hours worked.

For these reasons, sone of the nore senior workers opposed
having a rotation plan. But there nay have been anot her reason, as

well. It was well known that the union supporters

81/ Respondent had never utilized such a system bef ore.

82/ Year -round enpl oyees generally traveled to Yuna in the w nter and back
to Salinas in the spring.

83/ Medi cal coverage woul d not appear to be a maj or problemfor the senior
workers, as eligibility began after only 60 hours of work.
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wanted rotation because they were interested in keeping the third
crew so that in the event a 48-hour election could be held, Gew
No. 3 woul d participate.

For whatever reason, certain workers fromGew No. 1
decided to circulate a petition show ng their opposition to the idea
of rotation. Respondent's w tnesses, Busua and Anaya testified that
they gathered a list of thirty signatures (Resp's Ex. 5) in one day
during the | unch hour to present to the forenan.

Sone workers fromQew No. 1 refused to sign the list; others
were not asked. Anaya testified that Rodol fo Gcanpo was
not requested to sign the petition because it was known he woul d not
si gn. 84/ Wien asked why Granpo woul d not sign, Anaya replied that Gcanpo
was interested in rotation only because he wanted to force a qui ck
election; and wth Gew No. 3 still working, he woul d have a better
chance of getting the union voted in.

In any event, after nany workers had signed the list, it was
presented to Respondent. Respondent's w tness, Basua, testified that he
hinself told Garcia about the list and then showed it to him Gircia
took the list tothe office and returned it to Basua the next day.

There was a dispute as to when the rotation idea was first
proposed and when the opposition petition drawn up, QGcanpo testified
that he renenbered that the rotation pl an was di scussed about the tine

of the cooler strike, and that it was the sane

84/ Gcanpo testified he woul d not have signed. He regarded the |ist
as conpany-i nspi red.
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day a wage i ncrease was announced. ® He also testified that

he personal | y becane anware of that particular raise in an unusual
manner. At that tine, the crews were discussing the pros and cons of
the proposed rotation systemand Manuel Garcia asked, "Wy do you want
to do that? Wy do you want to rotate wth another crew? You al ready got

araise." &

Manuel Garcia agreed wth Ccanpo' s testinony that there was
tal k about rotation at about the tinme of the last work stoppage and t hat
the opposition petition was presented to himthe next day. He al so
testified that he knew that the nost senior workers in Gew No. 1 opposed
rotation because he "was there when they started all that tal k about that
(sic) they wanted that rotation.”

Fnally, Rafael Slva, a nenber of Gew No. 1 who signed the
anti-rotation petition, testified that he signed it in August.

h the other hand, Merv Anderson, contrary to Garcia's
testinony, testified that the anti-rotation |ist was brought to hi mby
Basua during the first week in Septenber, after Gew No. 3 had al ready

been laid off; and that rotation was basically an

85/ That woul d have been the rai se announced on August 27, the day of the
I??t concerted work stoppage and the day Gew No. 3 was pernanently |aid
of f.

86/ Garcia did not specifically deny naking this statenent. He did
general | y deny ever discussing raises on the day of the third work

st oppage; however, this denial was made in the context of the allegation
that he had asked workers to choose between a wage increase and _

uni oni zation (Paragraph 6(b) of the Frst Arended Gonplaint.) Garcia
did, however, admt that at sone point (he could not renenber the date)
he recei ved infornati on fromMerv Anderson about an upconming rai se, went
into the fields and announced it to a few enpl oyees.
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idea of GewNo. 2's to share work wth Oew No. 1 because of a general
sl owdown in the narketpl ace. Later in his testinony, however, he
stated that GewNo. 2 was interested in rotati on because they want ed
Qew No. 3 to cone back to work.

Anderson al so testified that the rotation |ist seal ed the
fate of Oew No. 3

"This list was the deciding factor that |

couldn't hire nunber 3, because | didn't have

enough work for three crews. | had work for two

P oy had work for Grew L+ Som® o the tine

There is al so a dispute over whether the opposition petition
idea originated wth Respondent or the workers. Garcia testified that
he told the workers that if they wanted rotation, Respondent woul d
adopt the system but he needed "a list"” show ng what the crew had
agreed to. However, when asked during cross-exam nati on whet her he
hinsel f had anything to do wth the idea of getting the |ist together,
he asnwered this question slightly differently three tines. The first
tine he responded that he told the workers that, "If you want it"
(rotation), "just give ne the signatures on the list, and we'll do it".
Next he responded that he told the workers, "You get a list wth
signatures of those that want it or don't want it. And | want those
fromthe seniority crew” Hnally, he testified that he stated: "I
want a |ist show ng those that want rotation and those that do not want
the rotation.” 87/ Later Garcia testified that, "Wen he (Basua)gave ne

that list, | didn't even knowthey had such a list."

g77(n the sane day that Garcia nentioned wanting a "list", signatures
were col l ected by Basua and others; the petition was then presented to
Garcia the fol l ow ng day.
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B. Analysis and Goncl usi on

"To establish a prina facie case of discrimnatory di scharge
inviolation of Section 1153(c) and (a) of the Act, the General (ounsel
Is obliged to prove by a preponderance of the evidence that the enpl oyee
was engaged in union activity, that Respondent had know edge of the
enpl oyee's union activity, and that there was sone connection or causal
rel ati onship between the activity and the discharge.” Jackson & Perkins

Rose @., 5 ALRB No. 20 (1979).

Furthernore, concerted activities are protected, whether or
not aunionis involved. It is well settled under the National Labor
Rel ations Act that the discharge of enpl oyees for engaging in concerted
activities which are protected is an unfair |abor practice and a
violation of Section 8(a)(3) of the National Labor Rel ations Act
(1153(c) of the Agricultural Labor Relations Act). N.RB v. Véshington
AunmnumG., 370 US 9, 8 L. E2d 298, 82 S . 1099, 50 LRRM 2235
(1962); ,NNRB v. Eie Resistor Gorp., et al., 373 US 221 (1963);
Shelley & Anderson Furniture Mg. (., Inc. v. NNRB 497 F. 2d 1200, 86
LRRVI2619 (9th Qr. 1974) .

A work stoppage by two or nore enpl oyees to protest wages paid
Is concerted activity protected by the Act. Tenneco Vest, Inc., 6 ALRB
No. 53 (1980); Resetar Farns, 3 ALRB No. 18 (1977).

In the instant case, there is credited evidence that the
al | eged di scri mnatees engaged i n union or protected concerted
activity during a period i medi ately preceding their |ayoff, that
Respondent had know edge of this activity, and that thereafter, the

al leged discrimnatees were laid off as

91.



part of an asserted econom cal | y-notivated work-force reduction. At
issue, is whether their selection for |ayoff was discrimnatory.

As is often the case in these proceedi ngs, a concl usi on that
an enpl oyer who has laid off its enpl oyees has done so in a
discrimnatory nanner is often supportabl e only be circunstanti al

evidence. That is true under the NNRA Amral ganated d ot hi ng VWrkers v.

NLRB, 302 F.2d 186, 190 (D.C dr. 1962), citing NNRBv. Link Belt Qo.,
311 US. 584, 597, 602 (1941).

It is true under the ALRA as well. In S Kuramura, Inc.,
3 ALRB Nb. 49 (1977), rev, den, by Q. App., S5th Dst., August 11,
1980, the Board st at ed:

"...d course, the General (ounsel has the burden
to prove that the respondent discharged the

enpl oyee because of his or her union activities or
synpathies. It is rarely possible to prove this
by direct evidence.

Oscrimnatory intent when di schargi ng an enpl oyee
is "normal |y supportable only by the circunstances
and circunstantial evidence. (citation orr'nttedz]
The Board nay draw reasonabl e i nferences fromthe
establ i shed facts in order to ascertain the

enpl oyer's true notive. Even though there is
evidence to support a justifiable ground for the
di scharge, a violation nmay neverthel ess be found
where the union activity is the noving cause

behi nd the di scharge or where the enpl oyee woul d
not have been fired 'but for’ her union
activities. Even where the anti-union notive is
not the donmnant notive but nay be so snall as
"the last straw which breaks the canel's back, a
viol ati on has been established...."

See also, NLRBv. Witfield Rckle Go., 374

P.2d 576, 582, 64 LRRM 2656 (5th dr. 1967);

NLRB v. Linda Jo Shoe (., 307 F. 2d 355, 357,

(5th dr. 1962).

The instant case presents such an issue; nanely, whether
the evidence, largely circunstantial, establishes by its

preponder ance that Respondent di scharged an entire crew
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because of their protected concerted activity. In weighing the

evi dence on this question, several general considerations shoul d be
considered: (1) Respondent’'s aninus towards unioni zation in general
and/or towards the UFWspecifically; (2) the timng and notice of the
di scharges; (3) whether Respondent had know edge of the di scharged
enpl oyees' connection wth the UFWand its organi zing drive; (4)

whet her the reasons or expl anation asserted by Respondent justify the
di scharges i n questi on.

In focusing on the | awf ul ness of the "layoffs", several
prelimnary considerations energe as significant. HFrst is Respondent's
anti-union aninus, as denonstrated by the statenents and actions of its
supervisors and forenen. These statenents are attributabl e to Respondent
and provi de sone proof of Respondent's anti-union aninus. |t serves to
support the General (ounsel's assertion that the discharge of Gew No. 3
was unl awf ul Iy noti vat ed.

For exanple, | have creditied the testinony that supervi sor
Manuel Garcia nade the follow ng statenents to enpl oyees whi ch indicate
his anti-union bias: (1) that he asked workers whether they wanted the
UFWflags or a raise. (See discussion of Paragraph 6(b) of the Frst
Arended Gonplaint); (2) that he advised workers not to pay attention to
Cranpo because he was a union organi zer; (3) that at the tine of the
second wor k stoppage he warned Gcanpo agai nst putting up the UPWTI ags
and said it would go agai nst hi mbecause "the conpany didn't |ike GCesar
(havez"; (4) that he nade it clear to Jose Luis Rarairez that Gew No. 3

woul d not be hired back because they si gned
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88/ See, infra; and (5) that Garcia

uni on aut hori zation cards.
threatened to discharge the nenbers of Grew No. 3 unl ess they abandoned
their August 27 concerted work stoppage and returned to work.

As to the latter statenent, it is to be recalled that Ramrez
testified that Garcia approached the Gew No. 3 bus on which the workers
were awaiting transportation back to the |abor canp and told themthat if
they didn't go to work that day, he couldn't guarantee themwork, but if
they did, he would guarantee equal work for all. Grcia admtted
approaching the bus but testified that he said, "Do you want to work or
not ?" Anderson testified Garcia said: "Let's go to work". | credit the
Ramrez version. In addition to Ramrez's general reliability and candor
as awtness and Garcia s unreliability and evasion, | think it is
probabl e that this statenent was nmade because of both Garcia s and
Anderson's feelings of desperation about getting the fields harvested at

that tine &

88/ A statenent that an enpl oyer refuses to hire soneone because of his
union activity is as direct and convinci ng evi dence of a discri mnatory
basi s for enpl oyer conduct as there can be. It clearly establishes a
respondent ' s know edge or belief that an individual is involved in
union activity and that that is the reason for not hiring or rehiring
him Louis Caric & Sons , 6 ALRB No. 2 (1980) .

89/ For exanpl e, Cranpo testified that, during this work stoppage (and
during the tine "call tine/stand by tine" was being di scussed) , Merv
Anderson stated to him "If you don't |ike working for this conpany, go
anay. " Although | believe it would be rare for Anderson to nake an un-
sub tie comment of this kind, because of the enotionally-charged situation
at that tinme, | find the statenent was nade. It is also to be recalled
that Anderson al so testified about Respondent's i mmedi ate need for
harvesting on August 27. He stated that the failure of any crewto work
on that day resulted in the pl oughing under of several fields.
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Ramrez testified that he understood "guarant eei ng equal
work™ to nean that if Gew No. 3 returned to work, they woul d share
equally in all remaining production wth GewNos. 1 and 2 for the rest
of the season. | think this is a reasonable interpretation of Garcia' s
words. The failure of Oew No. 3 to acquiesce in Garcia s reguest was
the final strawinsofar as Respondent was concerned, especially when
GewNo. 3 gave as its reason for not returning the fact that G ew Nos.
1 and 2 had asked themfor their support and that those two crews had
not gone back to work. The entire epi sode denonstrates Respondent's
frustration at its inability to get Gew No. 3 to abandon the concerted
wor kst oppage.

Li kew se, forenman Abel Lara al so nade statenents,
which | have credited as being uttered, which illustrate his bias, as
well. For exanple, he told Canpo that his co-workers were getting
tired of waiting for himto pick up the authorization cards because they
didn't want a union; and that wth all the pressure the conpany was
putting on him he should quit. Lara also told enpl oyee Castaneda t hat
he woul dn't give any assistance to his trio because he was working wth
Ccanpo.

Q her exanpl es of Respondent’s anti-uni on ani nus have
been noted earlier - such as providing | ess assistance to Gcanpo
than to his co-workers because of his union activities and granting
wage i ncreases to thwart unionization.

Furthernore, Merv Anderson admtted that the August 27 work
stoppage played a role in Respondent’'s decision to lay off Gew No. 3.
The layoff was perfectly consistent wth Garcia' s above-nentioned threat
that if GewNo. 3 did not return to work on August 27, he coul d not

guarantee themany further enpl oynent.
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Such threat, Respondent's denonstrated ani nus agai nst uni oni zati on
attributable to it through the words and conduct of its supervisors
and forenen, and Anderson's statenent provided the background for the
| ayof f.

Second is the timng and notice of the layoff. It occurred
during a critical tinme in the UPWorgani zati onal canpai gn. Havi ng
obt ai ned permssion fromthe ALRB for access thirty days prior to the
expiration of the el ection-bar year, the UPWconcentrated on attenpting
to organi ze during the nonth of August. There was a work stoppage in
early August over the pl acenent of UFWflags on a stitcher truck. The
latter part of August, especially, sawintense union activity during the
cool er strike cumnating in the August 27 work stoppage of all three
crews, followed by the visit to the celery workers by said three crews
and UPWrepresentatives, the resultant yelling of encouragenent to the
said celery workers, the rushing of the fields and a call to the sheriff.
In addition, there was much di scussi on about an 48-hour el ection during
this tine, as well. Hnally, there was an i ncrease i n wages on August
27, the last day Gew No. 3 worked, nade retroactive and announced by Tom
Merrill hinself on a rare personal visit to the fields.

Third, the layoff al so cane nost abruptly w thout any
prior notice to the enpl oyees involved. The affected enpl oyees were
not even told of their dismssal on the last day of work; there was
just no work available for themwhen they returned on their next
schedul ed day.

Fnally, | believe that Respondent had general know edge or a

reasonabl e bel i ef that the nenbers of Gew No. 3 were sup-
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porters of the UAW Several factors lead ne to this result. Frst,
was the fact that all of Gew No. 3 supported Gew Nos. 1 and 2 in
the work stoppage of August 27; and when asked to return to work,
replied that they would not do so as long as Gew Nos. 1 and 2 were
still out. Second, many nenbers of Gew No. 3, in the conpany of UFW
organi zers, went to the celery workers to solicit support for a 48-
hour election. Third, is the fact that, according to Ganpo, whom
credit, when he passed out authorization cards throughout August,
virtually 100%of Gew No. 3 signed these cards', and this activity
was observed by Respondent’'s forenen, especially follow ng the work
day as workers began to enter the buses to be transported back to the
labor canp. Fnally, Garcia' s statenent to Ramrez, infra, that Gew
No. 3 nenbers need not apply for work "because of the thing about the

papers wth the union..." ey

I s evidence of Respondent's know edge
that Gew No. 3 workers were interested in UFWrepresentation.

| have also credited the Ramirez testinony that Garcia

90/ Respondent argues that any conversation held in Manuel Garcia' s
restaurant nust be disregarded as irrel evant because an enpl oyer cannot
be responsi bl e for what occurs in a non-work setting. (Respondent's post -
hearing Brief at p. 72.) For this proposition, it cites Anchor Rone
MIls, Inc., 25 LRRM 1027 (1949). That case, however, concerned a "m nor
supervisor's" critically wounding a striker wth a pistol at a location
anvay fromthe mll. The NLRB nerely held that there was no aﬂency t heory
by which this type of conduct could be held attributable to the enpl oyer
"under circunstances whi ch do not even establish that the shooti ng was
directly related to the | abor dispute.” 25 LRRMat 1030. In the instant
case, the conversation between Garcia, Ramrez and Qtega, even if in a
restaurant owned by Garcia, was clearly related to the working
relationship. Ramrez and Qtega went to the restaurant because Garci a
had told themto keep checking wth himfor work, and the restaurant was
one pl ace they knewthey could go to if they wanted to contact him
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asked himto spy for the conpany and to hel p keep Gcanpo in line. See,

infra. This also illustrates Respondent's know edge or belief that Gew

Nb. 3 was being organi zed and mght be synpathetic to the UFW
Thus, the evidence shows anti-union notive for the
di scharge, a discharge at a critical point in the union's
organi zati onal canpai gn,and other unfair |abor practices coomtted
during the sane tine frane.
The Board has recently found a discrimnatory notive in the

di scharge of a crewin Harry Carian Sales, 6 ALRB No. 55 (1980). Many

of the factors in that case which | ed the Board to concl ude t hat
Respondent woul d not have di scharged the crew but for its anti-union
notive are present in this case', i.e., (1) the UFWorgani zati onal
pl ans were reaching a peak around the time Respondent di scharged the
crew, (2) the layoff occurred on the day of a significant anount of
organi zational activity; (3) the fact that the entire di scharged crew
participated in a work stoppage on the day of the layoff; and (4) the
fact that the enployer illegally granted a wage i ncrease on the day the
crew was di scharged. The Board said:

"An enpl oyer' s anti-uni on ani nus, denonstrated by the

conmssion of other unfair |abor practices, constitutes

evi dence of enpl oyer notive for disciplinary action

(citations omtted). The overwhel mng evidence of

Respondent' s anti-uni on ani nus during the UFWs

organi zati onal canpai gn strongly supports the inference

tgat its notive was unlawful. 6 ALRB No. 55 at pp. 11-

12.

The foregoing factors nore than establish a prima facie
case that the layoff of Gew No. 3 was discrimnatorily notivated

and in violation of the Act. But having concl uded
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that a prinma faci e case was established by the General Gounsel does
not end the inquiry. As noted in Syracuse Tank & Mg. ., Inc., 133
NLRB 513, at 525 (1961):

"It is then open to the enpl oyer to rebut the presunption
by comng forward with a pl ausi bl e, adequate, and

convi nci ng expl anati on denonstrating that the action taken
wth respect to such action, was based sol el y upon non-
discrimnatory considerations. In the last analysis,
determnation nust turn on which is the nore persuasi ve,
the inference of discrimnation drawn fromthe
circunstances... or the explanations offered to refute it".

Respondent ' s Expl anation for the Layoff

Respondent asserts an economc reason for its decision to
lay off enpl oyees and not to recall themto work. It contends that:
(1) because of the strike at the cool er plant, Respondent was unabl e
to harvest all of its lettuce and ended up pl oughi ng under several
fields; (2) because of the work stoppage on August 27, other fields
|i kew se had to be pl oughed under; (3) as a result, when the cool er
strike ended, there was insufficient supplies for a market; (4) there
was a depressed narket around this tinme anyway naking a layoff likely
even W thout a cooler strike; (5) the higher seniority workers
expressed their opposition to a rotating system thus naking it clear
that it would be better to either |ayoff Gew No. 3 or not to recal
it; and (6) there never was sufficient work to justify calling back
Gew No. 3 because the lettuce yields were generally far bel ow t hose
of spring; thus, Respondent did not need as nany workers during that
tine period.

The probl emw th Respondent's economc argunent is

99.



that the lettuce production figures (GC Exs. 21-26) v do not bear
out its position. For exanpl e, Respondent argues (at page 41 of its
post-hearing Brief) that "lettuce production, after the cool er strike,
never consistently reached the level it was before the strike, but

nerely averaged 7,000 or 8,000 cartons a day." (Enphasis added).

However, in the exhibit placed in evidence concerning the week
precedi ng the cool er strike, the week of August 15 to August 21, (GC
Ex. 21), the average nunber of cartons packed per day was bel ow the
7,000 to 8,000 figure anyway; yet, all three crews were enpl oyed that
week, and G ew Nos. 2 and 3 worked as nuch as four days (August 15, 17,
20 & 21), Al three crews averaged a little less than five hours per
day. (Resp's Ex. 6)

The next week, the week of the start of the cool er strike
(August 23), shows only two days of work but a third schedul ed day was
cancel | ed because of the August 27 work stop-on page. %2 nly Oew No.
1 worked on August 22, but all three crews worked on August 23, the
day the cooler strike started. Gew No. 3 worked 7 hours. (Resp's Ex.
7)

Under Respondent's theory, a serious downturn in production

woul d have occurred the week of August 29 through Septenber 4. The

cool er strike was in full effect, and limts had been

91/ S nce Respondent's 1979 | ettuce season began in April and ended in
Cctober, these exhibits cover only a part of the season. They do not
reflect any work perforned on the one or two days the Garin crews

har vest ed Respondent' s | ett uce.

92/ Vrkers including those fromQew No. 3 did receive 1%2hours of
"call tine" pay for that day.
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pl aced on the amount of |ettuce to be cool ed by each enpl oyer/ partner to
the enterprise. In addition, the normal decrease in production due to a
poor Septenber crop would be reflected as well. Instead, we have a
situation where both Gew Nos. 1 & 2 worked all five days, averaged about
six hours of work per day and the nunber of cartons packed per day was as
high as around 8,347 (GC Ex. 23). %
Wiile it is true that the next week (Sept. 5 to Sept. 11) shows a
downt ur n9—4/ (an average of 6,785 cartons per day and only around 4.3 hours
of work) (GC Ex. 24), the followng week (Sept. 12 to Sept. 18) shows a
trenendous i ncrease in production averagi ng around 10, 166 cartons packed
per day for the 6 days both crews worked. (GC Ex. 25) % This woul d
appear to cast doubt on Respondent’'s argunent that its production never
got back to where it was before the cool er strike.
The only renaining exhibit relating to the fall lettuce
production is for the week of Septenber 19 to Septenber 26 (GC EX. 26).
Those records show both crews working about six hours per day and
averagi ng 7,602 cartons per day.
There is no question that Gew No. 3 worked sporadically from
the tineit was hired in My, sonetines only 2 or 3 days a week. Yet, it

was enployed in this fashion fromMy to the

93 /Merrill had testified that |ettuce production was low at the tine
of the cooler strike and that the partners didn't nake their limt.

94/ However, there was enough work for both crews for five days.
95/ Thi s docunent ati on corroborates Gcanpo' s observation that there

seermed to be nore work in Septenber after the cool er strike had ended
and after Gew No. 3 had been laid off.
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end of August, and there is nothing in the production statistics to

indi cate why this pattern shoul d not have continued after the August 27
work stoppage. Had the production records denonstrated a dramatic
downturn in the average nunber of cartons packed after the cool er strike
(as conpared to the only pre-cool er-strike statistics placed into
evidence (GC 21)), then an argunent mght have been nade as to the
need to lay off and not recall Gew No. 3. However, there is no such
evidence in this record. | do not subscribe to Respondent's argunent
that there was only enough work for two crews. %/ Apparently, Respondent
utilized three crews throughout the spring and sunmer. |f production
figures before the layoff of the third crewdo not differ significantly
fromthose after the layoff (and in sone cases production total s were
actually higher after the layoff), then there is no reason to suppose

that conditions at Respondent had changed to such an extent as to

96/ The records in evidence showthat while it is true that on sone

i ndi vi dual days the crews worked only the mininum4 hours (both before
and after the cooler strike), at no tinme was the average for the entire
week this low (although it did approach it the week of Septenber 5 to
Septenber 11 (GC Ex. 24)). But there were several weeks when the
average was closer to 6 hours (GC Exs. 23, 25 and 26) follow ng the
August 27 work stoppage. The average hours worked in the week i nmed-
lately preceding the cool er strike when all 3 crews were enpl oyed was
around 4.9 hours per day (GC Ex. 21). Further,exhibits showonly 2
days when only one crew worked, and one of these days was prior to the
cooler strike. (Aug. 22, GC Ex. 22 and Sept. 5 GC Ex. 24). n
several days after the work stgppage, workers worked 7 hours or nore and
on one occassi on, August 30, 877 (qGC Ex. 23).
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justify the layoff froma busi ness point of view 9 Qeis led

I nescapably to the conclusion that it was the union organi zi ng

canpai gn, the threat of a 48-hour election and Gew No. 3's
participation in the work stoppage that played a domnant role in the
determnation to | ayoff the entire crew

In Harry Carian Sales, supra, the Board hel d:

"The fact that Respondent presented evi dence of a
busi ness justification does not preclude a finding
that the discharge was discrimnatory. Qur ultinate
inquiry is not whether the Mayo crew worked too sl ow
|y and whether that fact, in the abstract, justified
a di scharge, but whet her Respondent woul d have

di scharged the crew nenbers but for their union
activities. 'Were a discharge is notivated by an
enpl oyer' s anti-union purpose, it violates Labor Code
section 1153( c? and (a) even though additi onal
reasons, of alegitimate nature may exist for the
discharge.' " .Abatti Farns, Inc.',(My 9, 1979} 5
ALRB No. 34, p. 27 enf'din part Abattli Farns v. ALRB
(1980) 107 Cal. App. 3d 317(enphasi s added. "

Fnally, | reject the idea that the anti-rotation petition
assi sted Respondent in naking a business judgnent to lay off G ew No.
3. Inthe first place, Respondent's position is contradictory. Merv
Anderson stated that the anti-rotation petition first began to
circulate after Gew No. 3 had been laid off during the first week in
Septenber and that it was the deciding factor in not hiring back O ew
No. 1. The problemwth this argunent is that it was contradicted by

Manuel Garcia. Both Garcia and Ccanpo agreed Gew No. 3 was still

97/For this reason, | have rejected as not applicabl e here the case of
Jack T. Baillie ., Inc., 3 ALRB Nb. 85(1977), on whi ch Respondent
relies. In that case, for exanple, there was evidence that after the
date of the layoff of the celery crew there was definitely no nore
work in celery, and no repl acenents were hired to performt hat
function. Here there were workers hired after the layoff, including a
crew fromthe Garin Conpany. See, infra.
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wor ki ng when rotation was di scussed and when the |ist was circul at ed.
Further, counsel for Respondent, during the hearing, represented that
the existence of the rotation list influenced Respondent's decision to
lay off the third crew and Respondent's brief reflects the sane i dea
(Respondent' s post-hearing Brief at p. 41). Fnally, it would seem
only natural that rotation woul d have been discussed at the tine of the
| ast work stoppage (rather than after Oew No. 3 left) because that
event concerned how many hours of pay (call tinme or stand-by pay)
agricul tural enpl oyees were to receive in the event of the
unavai l abi ity of work because of a shut-down of the operation, in this
case the refusal of Teanster Truck drivers to cross a picket |ine.
Logi cally, the subject of a nethod by which all three crews coul d
continue to be enpl oyed woul d have been an active area of discussion
around this tine.

Therefore, | find that the rotation i dea was bei ng
di scussed while the third crewwas still working and that the
petition in opposition was being circulated around the tine of the
wor k st oppage on August 27.

Vs Respondent in favor of rotation? No, because the
i npl enentation of such a systemwoul d have resulted in the retention in
the work force of a strongly pro-UrWgroup of enpl oyees. | find that
Respondent was wel | aware that the workers who supported rotation were
nostly pro-union. Frst, it was common know edge that the nore senior
wor kers opposed rotation while nore junior workers, nost of whom worked
in GewNo. 3, favored it. Second, Respondent was aware that |arge
nunbers of Gew No. 3 had supported the work stoppage, visited the
celery fields and signed aut horization cards.
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Third, it was known that if rotation were enpl oyed, the pos-
sibility existed that a 48-hour el ection could be held and at a tine
when a strongly pro-union group would be eligible to vote. For
exanpl e, Garcia asked CGcanpo why he wanted rotation when he had
already received a raise. This renark denonstrated that rotation
was seen as a devi ce by which an el ection could be held while pro-
UFWwor kers were still enployed and eligible to vote. S nce workers
received a rai se on August 27, Garcia was telling Gcanpo that the
wor kers no | onger needed rotation since they no | onger needed a
union. Respondent’'s w tness Anaya admtted that any worker who
signed the anti-rotation petition woul d have known he was al so
ruling out the possibility of a quick election and that that's why
he (Anaya) never bothered to solicit Cranpo' s signature. A though
Ander son denied view ng rotation as a union demand, he identified
Jose H guera, a known union activist, 9%/ as bei ng a spokesman for
the rotation idea.

Vs the anti-rotation petition initiated by and nanaged by
Respondent ? | bel i eve the evidence falls short of establishing that
the rotation petition i dea was a conpany-sponsor ed endeavor, despite
Garcia' s inconsi stenci es when asked to explain his roleinit.
However, that is not to say that Respondent did not profit fromthe
di ssension anmong the crews during this period. It seens logical, in

view of Respondent's attitude towards unionization and the unfair

98/ For exanple, during the labor difficulty arising out of the
cool er strike, Anderson testified he spoke to both Ccanpo and
H guera because they seened to be spokesnen for the crews.
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| abor practices it conmtted during this tine, that it becane troubl ed
by the possibility of rotation because it would nean that all three
crews mght have to be retained for the renai nder of the season. The
exi stence of an anti-rotation |ist, however, mght have hel ped provide
a further business justification for the discharge of Gew No. 3 which
Is preci sely what Respondent argues here. But, | reject as
pretextural this business necessity argunment of Respondent for the
sane reasons, as | have rejected its previous business justification.

| conclude that the evidence establishes that the reason
for the layoff was discrimnatory, and | shall recommend that
Respondent be found to be in violation of section 1153 (c) and (a) of
the Act. The evidence has convinced ne that Respondent, in order to
avoi d a possi bl e union election, decided to rid itself of workers who
conprised a |large segnent of that support by di scharging themthrough
the pretext of business necessity. Nb such necessity, however, is

denonstrated by the evi dence.
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XMI11. [|f The Board Does Not Fnd a Oscrimnatory D scharge, Dd
S;I'!S}spondent Lhl awful ly Refuse to Rehire Menbers of Gew No. 37

A Facts

Jose Luis Ramrez testified that Manuel Garcia personal |y "k
told himto keep checking wth himfor wrk after the layoff. Ramrez
did check wth Garcia for several days during a two-week period but wth
no luck. A tines, Ramrez would also go to the | abor canp to check wth
his ex-foreman, Aristeo, who lived there, but al so wthout success. He
al so observed ot her workers inquiring about work. 10V

FHnally, Garcia advised Ramrez not to check wth hi manynore
because there was no nore work for Gew No. 3. According to Ramrez,
when he asked why, he was inforned that it was because of the thing about

the papers wth the union. 102/

99/ An analysis of this allegation only becomes necessary in the event
that the Board disagrees wth ny recoomendation that Gew No. 3 was
laid off for discrimnatory reasons. It is to be recalled that the
General Qounsel did not allege a discrimnatory di scharge but only an
unlawful refusal to rehire. This section wll be discussed as if
there were no finding of discrimnatory di scharge.

100/ Ramrez knew Garcia frombefore as he had been his foreman in
previous years before being pronoted to supervisor. It was the nature of
this previous famliarity that resulted in a conversation nuch earlier
(around July) between these two nen that bears upon the present case.
Garcia owed a restaurant in Salinas which was often frequented by
Ramrez during those periods of tine when Gew No. 3 was not working. n
one occasion, according to Ramrez, he and co-worker Rafael Otega, who
did not testify, were chatting wth Garcia when he {Garcia) asked Ramrez
to becorme a union representative of Gew 3 so that he could i nfform Grci a
V\ﬂat }/\?s happening as well as to keep CGcanpo in line. Ramrez declined
the offer.

101/ CGcanpo | i kew se testified that he had seen several workers from
Gew No. 3 asking for their jobs back after the layoff but that they
were not rehired.

102/ Ramrez testified that he took "papers to the union" to nean the
fact that Gew No. 3 had signed authori zation cards.
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After this conversation, Ramrez did not check back agai n
until 6 days later when a worker fromQew No. 2 told himthat there
were new hires working for Respondent. 108/

Garcia admtted that he had recei ved several phone calls
fromRamrez and a couple of visits fromhimand Rafael Qtega at his
restaurant inquiring about work, but that he had to tell both of them
that he didn't know anything or that he didn't know what was going to
happen in the cool er strike, and that he woul d have to get an order
fromhigher ups. Initially, he testified that he told themto keep
checking with officers, forenmen, or hinself; when cross-exam ned
about the futility of checking wth forenen, he corrected hinsel f and
stated he neant for themto check wth forenen on those occasi ons
when he hinsel f was not avail abl e.

Garcia denied ever telling Ramrez that there was no work
avai lable, and that he should stop calling. A though he was not
asked specifically about the conversation concerning "papers wth the
union", he generally denied tal king to workers about union activities
in 1979.

Garciarecalled a visit to his restaurant by Ramrez and
Qtega and when asked if Cranpo's nane canme up, replied, "They m ght
have said sonething, but | don't pay attention to what they say".
Then he recalled that Ramrez told himthat Granpo was pushing himto
be a representative and asked Garcia if he shoul d accept. Garcia
said, "VlI, that's your problem not mne". Grcia specifically

denied that he told Ranmirez

103/ CGcanpo al so testified that he saw at | east two new workers in
Gew No. 2.
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to becone a crewrepresentative so that he coul d keep Garci a
inforned as to what was happeni ng w th Gcanpo.

Garcia also testified that he | earned fromRamrez on
this occasion that he (Ramrez) was angry at CGcanpo and wanted to
fight him

Wth one possi bl e excepti on,M no one fromQew No. 3 was
rehired, and none of themhad obtained seniority at the tine of their
| ayoff, indicating the sporadic nature of their work during 1979.
Respondent did, however, use an entire crewfromthe Garin Gonpany in
md- Sept enber after the 3rd crew had been laid off. Merv Anderson
testified that it was during a period when Respondent for a short period
had nore work than two crews could handl e and that this was a practice
that had occurred off and on every year since he'd been with the
conpany. Wien asked why he didn't hire back Gew 3, he replied that it
wouldn't be fair to the enpl oyees as he coul dn't guarantee them
enpl oynent ,

There were al so new workers hired subsequent to the
| ayoff. Al though deni ed by Anderson, Garcia admtted that, in fact,
one or two new workers were hired to work in Gew No. 2 as cutters

or packers after the layoff of Gew No. 3.

104/ Under Respondent's seniority system enpl oyees wth the | onest
seniority would be laid off first and woul d be recal |l ed according to
their seniority. There is no fornmal recall procedure; it's generally
done by word of nouth. |If a worker has not obtai ned seniority, however,
he has no right to recal|l. But previous work record and experience woul d
be gi ven sonme consideration so that a non-seniority enpl oyee woul d have
at |east a chance of recall provided he could be contacted. Very few
if any of this crewobtained seniority, and Respondent was operating
wth only two crews at the tinme of the hearing.  those workers
specifically identified as being nenbers of GewNo. 3 in the Frst
Anended Gonpl aint, only one, |Ismael Martinez, obtained seniority. But
he did not obtain his seniority while he worked wth Gew No. 3; it was
afterwards (Qctober 16) that he achieved it. (He had apparently been
rehired to work wth one of the other lettuce crews after the |ayoff.
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During this sane tine period, Ccanpo observed that there was a
lot nore work in Septenber after the cooler strike ended and that his
own crew was working harder than during the tine when G ew No. 3 was
enpl oyed. He testified that work was as heavy as it had been back in
May when Gew No. 3 was first hired. Thus, there was nore work
available after the cool er strike ended in Septenber. For exanpl e,
according to CGcanpo, workers were packi ng 640 boxes per trio after the
cool er strike but only 300 - 400 during the strike.

B. Anal ysis and Goncl usi ons

Failure or refusal to rehire enpl oyees on account of their
union activity or union synpathy violates Labor Gode section 1153(c)
and (a) because such conduct constitutes discrimnation in regard to
hire or tenure of enpl oynent which tends to di scourage uni on support
or nenbershi p, and because it tends to restrain enpl oyees from
exercising their right tojoin or assist |abor organi zati ons, Louis
Caric & Sons, 6 ALRB Nbo. 2 (1980).

Qdinarily, to establish a violation, it nust be proved
that a proper application was nade by the forner enpl oyee at a tine
when work was avail abl e, the position was later filled and the
enpl oyer's refusal to rehire the enpl oyee was notivated by his or her

uni on synpat hies. Prohoroff Poultry Farns, 5 ALRB No. 9 (1979).

However, there are situations where it is not necessary to prove that
work was available at the tine of application or that the enpl oyer had
a policy of recalling forner enpl oyees when work becane avail abl e.

Gl den Valley Farmng, 6 ALRB No. 8 (1980). See also, George Lucas &

Sons, 5 ALRB No. 62 (1979) (no application necessary where forenan
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promsed to contact the entire group, and nenbers of the group shared a
common understanding that if anyone of themheard fromthe forenan, word
woul d be passed to the others); and Ron Nunn Farns, 4 ALRB No. 34 (1978)
(no application necessary where enpl oyees had reasonabl e expectation of
being rehired the sane way as prior season because priority was given to
workers wth seniority).

There is al so anot her exception in those cases where nmaking a
proper application for rehire woul d be an exercise in futility. Kawano,
Inc., 4 ALRB No. 104, enf'd, Kawano, Inc. v. ALRB, 106 Cal. App. 3d 937
(1980); Abatti Farns, Inc., 5 ALRB No. 34 (1979), enf'd in rel evant part
in Abatti Farns, Inc., v. ALRB, 107 Gal. App. 3d 317 (1980).

In the instant case, the record reflects that Ramrez and
Qtega applied for rehire at Respondent. A though Garcia told themto
keep checking with him it is now obvious he had no intention of
rehiring themand finally told themthat no Gew No. 3 nenber need apply
for work "because of the thing about the papers wth the union."105/

Garciainitially gave both Ramrez

105/1 credit Ramrez that Garcia nade this statenent. For reasons al ready
di scussed | have found Garcia s previous denials of anti-union statenents

to be unreliable. | find his denial unreliable here, as well. Generally,
| do not credit his testinony. In contrast, | have found Ramrez to be a
truthful wtness. | think it's likely the statenent was nade. After

| eadi ng both Ramrez and Qtega on, by asking themto keep checking for
work wth himwhile at the same tine failing to i nformthemwhen work did
becone avail able, this woul d have been his final blow- telling themwork
was bei ng deni ed t hem because they signed the authorization cards. Garcia's
particul ar animus nay have been fuel ed by Ramrez's refusal of his offer to
becone a Oew No. 3 representative and spy for the conpany, a statenent
attributed to Garcia by Ramrez, which | also credit. Garcia s version of
this event is contradictory and sinply not believable. O the one hand, he
testified that Ramrez told himthat CGcanpo asked himto become G ew No.
3's representative and he asked Garcia if he shoul d accept. n the ot her
hand, Garcia also testified that Ramirez told himin this sane conversation
(footnote 1Cb continued on next page)
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and Qtega the "runaround" by telling themthat he didn't know anythi ng
about their chances for work, when, as a supervisor, he either knew or
could have easily found out. Next Garcia told themto check wth himor
forenen, when he shoul d have known, as he admtted on cross exam nati on,
that forenen woul d not have had any infornation on avail abl e j obs.
Fnally, Garcia admtted to at |east two ot her new enpl oyees bei ng hired
after GewNo. 3 was laid off. Yet he nade no attenpt to contact either
Ramrez or Otega both of whomhe knew, of course, were quite anxious to
return to work.

Athough it is not clear that work was avail abl e when
Ramrez and Qtega asked to be rehired 1—06/, Garcia' s discrimnatory
conduct towards themleads ne to conclude that it was Respondent who
did not neet its obligation under the lawand is in viol ati on of Labor
(ode section 1153 (c) and (a) in failing to rehire them

In Shawnee Industries, Inc., 140 NLRB 1451 (1963), 52
LRRM 1270 enf'd, 333 F.2d 221, the NLRB hel d:

Lhder the Act an Enpl oyer nust consi der a reguest
for enployment in a lawul, nondiscrimnatory
nmanner, and the question whether an application
has been gi ven such consi deration does not depend
onthe availability of ajob at the tine an
application for enpl oyment is nade. onsequent!|y
the Act is violated when an enpl oyer fails to
consi der an application for enpl oynent for

105/ foot not e 105/ continued that there was hostility between hi mand
CGanpo, as he (Ramirez) wanted to fight him |If there were aninosity
bet ween CGcanpo and Ramrez, would the forner offer the latter the
responsi bl e worker position of crewrepresentative? And if Ramrez was
angry enough at Cranpo to want to fight him woul d he need to ask
Garcia for his advice on whether to becone a crew representative?

106/ The evidence is that in addition to the two new workers hired after

the layoff, an entire Garin crewwas also hired. However, the tine of
these events is uncertain.
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reasons proscribed by the Act, and the question of

job availability is relevant only wth respect to the

enpl oyer' s backpay obligati on.

Wth respect to the other nenbers of the crew however, | draw a
di fferent conclusion. Athough there is evidence that others fromQew 3
besi des Ramirez and Qtega inquired about getting hired again @/, t he vast
najority of Gew No. 3 apparently did not reapply for work. The question then
becones whether their duty to do so was wai ved on the grounds thay such an act
woul d have been an exercise in futility.

There is no evidence here of w despread patterns of discrimnatory
hiring practices or roadbl ocks being placed in the way of applicants

attenpting to reapply for work as was the case in Kawano, Inc., supra (where

in previous years workers were recal led to work by contacting their
"raiteros”, but in 1976 and 1977, these sane workers were told they had to see
John Kawano personal | y).

There mght, of course, have been a different situation if Ramrez
or Otega had reported Garcia's discrimnatory statenent to other Gew No. 3
workers or if news of that statenent had reached sai d workers and based upon

that information, they had decided not to reapply for work. George Lucas &

Sons, supra. But there is no evidence of this.
Fnally, this was the first year that a full third crew had
been added, and none of the nenbers thereof had obtai ned seniority. There

was no evi dence that Respondent had a

107/ The evidence is silent as to who these enpl oyees were, to whomthey spoke,
regardi ng whi ch crops, when this occurred, and what Respondent's response was.
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policy of recalling non-seniority forner enpl oyees when work becane
avai l abl e or that the workers thensel ves entertai ned this expectation.

Ron Nunn Farns, supra; Abatti Farns, Inc., supra. | amnot convinced

that the other nenbers of G ew 3 were relieved of their duty to reapply
for work.

For the foregoi ng reasons, | recommend Respondent be found
to have viol ated sections 1153(c) and (a) of the Act by its failure to
rehire Jose Luis Ramrez and Rafael Qtega because of their union
activities.

XX My the Frst Arended Conpl ai nt be Arended so as to Include in
the List of Dscrimnatees Al of Gew No. 3 as a dass?

Paragraph 10 of the Frst Anended Conplaint reads as
fol | ows:

"Respondent has retaliated agai nst the nenbers
of crewthree |isted bel ow for having engaged
in protected union activities, by refusing to
rehire themto their forner or substantially
equi val ent positions, after their layoff on or
about August 29, 1979". (Enphasis added).

The conplaint goes on to list the nanes of seventeen

wor kers who were presunably nenbers of the all egedly discrim nated-
agai nst crew

At the close of the hearing, General Gounsel noved to
conformthe pleadings to the proof and by that explained that he neant
to expand the list of workers identified in Paragraph 10 to include al |
nenbers of Oew No. 3 as a cl ass.

Respondent vi gorously opposed thi s anendnent on the grounds
that the General Gounsel was attenpting to change its theory of the
case in md-stream that this was not a class action brought on behal f
of others not specifically naned in the First Arended Conpl ai nt, and
that General CGounsel was |imted to a renedy, if a violation was found,

only for those discrim-
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nat ees naned in the Conpl ai nt.

| reserved judgnent on whet her the General (Counsel coul d
anend the Gonplaint to include any other workers not so listed until
such tine as | had nade a determnation as to whether, there had been
aviolation of the Act. Having found such a violation, | nowturnto

t he anendnent - of - Par agraph 10 questi on. 108/

Inits post-hearing Brief, Respondent argues that allow ng such
an anendnent woul d be a "clear travesty on Enpl oyer's due process rights",
and that the "class of all Qew #3 nenbers has not been fairly and fully
litigated or even raised during the hearing. (page 68 of Respondent's post -
hearing Brief).

| disagree. The First Arended Gonpl ai nt nakes cl ear, and
througout the hearing General (ounsel argued, that Respondent had laid of f
an entire crewfor discrimnatory reasons, and that position was
consistently taken during all the proceedings. By noving to amend the
Gonplaint to nmake it clear that any renedy was to apply to all the nenbers
of the crew whonever they mght be, the General Gounsel was not changi ng
his theory of the case. Mreover, the cases relied on by Respondent are

inapposite. In Jastar Mg. G., 246 NLRB No. 16, 102 LRRM 1610 (1979), the

General Gounsel noved to amend retroactively the conplaint in order to
allege an 8(a)(3) charge of unlawful discrimnation. Respondent had

obj ected to certain evidence on this issue and asserted that

108/ The Frst Amended Conplaint did not allege a discrimnation discharge of
all nenbers of Gew No. 3, which | have found, but instead was |inmted to a
claimthat Respondent failed to rehire the crewfor having engaged in
protected union activity. Wen General Counsel noved to conformthe

pl eadings to the proof, he had in mnd only the refusal to rehire
allegation, | assune. However, the issue has rel evance to the

di scrimnatory di scharge question, as well,
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It was litigating only against the 8(a)(1) allegation. The NLRB hel d
that the natter was not fully litigated as the Respondent did not have
proper notice of this allegation. In the instant case, General (ounsel
represented that he was not aware at the tine of the hearing of any
other nenbers of Gew No. 3, aside fromthose naned i n Paragraph 10, and
that the amendment was nerely an attenpt to insure that other workers
not so listed, if any, were included in any renedy, should a violation
be found.

Respondent also cites NNRB v. Qynpi c Medical Corp., 102 LRRV

2005 (9th dr. 1979) for the proposition that an unfair |abor practice
nmay be found on the issues tried or that the Admnistrative Law Gfi cer
coul d order an anendnment to conformthe pleadings to the proof even

t hough no specific allegation was nade in the original conplaint so |ong
as the issue had been fully and fairly litigated. | agree, and | have
indicated that it is ny belief that the issue as to the discrimnatory

| ayof f and refusal to rehire of all nenbers of GewNo. 3 was fully
litigated at the hearing. Respondent argues, however, that the General
Gounsel has attenpted to expand the scope of the Conplaint so as to
prevent Respondent from properly defendi ng agai nst the all egations and
fromputting on wtnesses as to each and every individual who had been
allegedly discrimnated agai nst. However, Respondent never defended
this allegation by presenting evi dence regarding each individual **

naned i n Paragraph 10 but rather defended by attenpti ng to show t hat

1wg The only evidence relating to the individual s listed in Paragraph
10 was in connection wth whether or not they had obtained seniority
at the tine of their layoff. S nce none had, Respondent argued that
it was not obligated to retain themat the tine of the |ayoff or to
rehi re them subsequent|y.
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Gew No. 3 as aclass, was laid off because of economc necessity. This,
of course, was designed to counter the General Gounsel's position that
the discrimnation alleged in Paragraph 10 of the Frst Amended

Gonpl ai nt was perpetrated upon Gew No. 3 as a class Kanano, Inc., 4
ALRB No. 104, (1978), enf'd, Kawano, Inc., v. ALRB 106 Cal. App. 3d 937
(1980) .

If Respondent has a defense as to the backpay claimof Gew
No. 3 that would bear upon its liability, it can of course, present it
at the conpliance stage of this proceeding.

| hereby grant General Counsel's notion to anmend the
F rst Amrended Conpl ai nt.
XX The Hection Bar Issue - Ws the Access Legal ?

Section 20900 (e) (1) (Q of the ALRB Regul ati ons reads

as foll owns:

(O Access under this Section shall not be

avai l able to any | abor organi zation after the 5th
day fol l ow ng conpl etion of the ballot count
pursuant to Section 20360 (a) in an el ection
conducted under Chapter 5 of the Act, except that
where objections to the election are filed
pursuant to Labor Gode Section 1156. 3(c), the
right of access shall continue for 10 days
followng service of and the filing of such

obj ections. Access under this section recommences
30 days prior to the expiration of the bars to the
direction of an election set forth in Labor Code
Sections 1156.5, 1156.6 and 1156.7 (b). Nothing
herein shall be interpreted or applied to restrict
or di mnish whatever rights of access nmay accrue
to a labor organization certified as a bargai ni ng
representative.

It wll be recalled that the enpl oyees of Respondent voted
not to be represented by a | abor organi zati on on August 25, 1978.
Therefore, the Regional Drector permtted the UFWto take access 30
days prior to August 25, 1979, that date being one year fromthe date of

the last election and the end of the one year
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el ection bar period. 1o

Respondent clains that said grant of access was unl awful and
that those allegations dealing wth preferential access (Paragraph 7 of the
F rst Arended Conpl ai nt) 1y ought to be di smssed because the el ection bar
referred to in the Regulations only applies to situations where a valid
el ection has been held and a certification issued or where the el ection has
been set aside. As the Board never issued a certification of the enpl oyees'
"no-uni on" choice, (and since this election was not set aside), Respondent
argues, wWthout citing any precedent, that there was no expiration of the
el ection bar because the bar does not begin to run absent sone "final
action by the Board" 1—12/(Page 62 of Respondent's post-hearing Brief).

It is not clear where Respondent gets its "final action
of the Board" | anguage on which it bases its el ection-bar argunent.
The | anguage does not cone fromthe statute. Section 1156.5 of the
Act clearly states that:

"The Board shall not direct an election in any

bargai ning unit when a valid el ection has been

held in the i medi atel y precedi ng 12- nont h
period." (Enphasis added)

110/ The Regional Director rejected as untinely an earlier UFW
reguest for access filed in May, 1979. (Resp's Ex. 7).

111/ During this hearing, Respondent indicated that it was its position that
unl awf ul access was al so a defense to unfair |abor IJor actice charges
contained in Paragraphs 5, 6, 8, 9, and 10 of the Frst Amended Conpl ai nt,
as well. However, inits ﬁost-hearl ng Brief, Respondent has apparent|y
abandoned this defense with respect to Paragraphs 5, 8, 9, and 10. It is
worth noting that Respondent's Ffth Affiroative Defense requests only that
Paragraph 7 be di smssed,

112/ Presunmabl y, under this theory, there cannot be another el ection at
Merrill Farns until January 11, 1981, one year fromthe date the Executive
Secretary deni ed Respondent’'s Mtion for Reconsideration of Oder, which
di smssed the UFWs el ecti on obj ecti ons as noot .
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Section 1156.6 states:

"The Board shall not direct an el ection in any

bargai ning unit which is represented by a | abor

organi zation that has been certified wthin the

i nmedi atel y preceding 12-nonth period or whose

Subdi vi §on'(b) of “Sect ron 1155, 3+ oA 1

Respondent in its "Mdtion for Reconsideration of Qder" of
Sept enber 26, 1979 in the RC case 113 argued before the Board that its
rights had been thwarted. Gonceding in its argunent that Labor Code
Section 1156.5 provides that "if the enpl oyees voted no uni on, an el ection
is barred for one year fromdate of election", Respondent argued that the
statute i nvoked a doubl e standard, 114 that the UPWcapitalized on this
doubl e standard to start the investigative hearing, and that the UFW
nani pul ated the lawto its ow advant age.

Despite Respondent's "doubl e standard" argurent, N_RB precedent
is clear that when no union is the choice of a ngjority of the voters, the
twel ve-nonth period w thin which a second el ection nay not be hel d, begi ns
torun fromthe date of the earlier election. Mllinckrodt Chenm cal
Wrks, 84 NLRB No. 32, 24 LRRM 1253 (1949); Fruitvale Ganning ., 85 NLRB
No. 122, 24 LRRM 1451 (1949); Palner Mg. (0., 103 NLRB No. 18, 31 LRRM
1521 (1953).

In Bendix Gorp., 179 NLRB No. 18, 72 LRRM 1265 (1969),

113/ dficia notice was taken of this docunent, as well as others fromthe
sane case, in Merrill Farns and UPAW Gase Nb. 78-RG 19-M

114/ Alt hough Respondent does not directly present its "doubl e standard"

argunent inits post-hearing Brief, its Second, Fifth and S xth
Affirmati ve Defenses still bear upon the issue.
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the enpl oyer nade an argunent sonewhat anal ogous to that of the
Respondent herein. A Qourt of Appeal s deci ded the el ection-objections
guestion sone four years subsequent to the original election. O the
question of a new el ection, Bendi x argued the el ection bar did not
begin to run until the Gourt of Appeal s decided the issue. The NLRB
rejected this argunent:

It is settled Board practice in construing this

part of Section 9(c) (3) to hold that in

ci rcunstances where a union | oses an el ection,

the Act allows the 12-nonth period to be neasured

fromthe date of the holding of the el ection.

Furthernore, we find no nerit in the Ewloyer's

contention that it is entitled to a 'year of

quiet," fromthe date the representation issue is

finally resolved in the courts, irrespective of

the length of tine it has taken to resol ve such

issue. V¢ can find no basis for such viewin the

| anguage of Section 9(c) (3) or in Congressional

intent expressed in its enactnent.

In any event, Respondent certainly was on notice that access
had been granted and acted accordingly. It received the UFWs "Notice of
Intent to Take Access" around August 15, 1979 (GC Ex. 11) and on the
sane date wote to M. Martinez, the Salinas Regional D rector,
protesting the Drector's action. It then distributed to all its own
enpl oyees a leaflet indicating Respondent's conpl etion of the first year
as a non-uni on conpany and encour aged enpl oyees to resist the "union
organi zer's propaganda.” (GC Ex. 19). Hnally, on August 23, it sent
a nenorandumto its foremen informng themthat access had been grant ed
by the ALRB and stating rules they should fol lowwth respect to union
organi zers comng on Respondent's property. (GC Ex. 32).

| reject Respondent's Affirnative Defenses. The | anguage of
the statute is clear on it's face, as Respondent seens to recogni ze

itself inits "Mdtion for Reconsi derati on of Oder."
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Respondent ' s di ssati sfaction seens to stemfromthe | anguage of the
statute rather than any action of the Board. 1 conclude that access

was lawful, and | decline to recommend the di smssal of Paragraphs 6 or

7 of the First Amended Conpl ai nt. 115

T15/T have recormended the di smissal of Paragraphs 6(a), 7(a), 7(b), and
7(c) but on different grounds fromthe el ection i ssue whi ch Respondent

urges here.
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XX . The Renedy

Havi ng found that Respondent has engaged in unfair |abor
practices wthin the neaning of Section 1153(c) and 1153 (a) of the Act,
| shall recommend that Respondent be ordered to cease and desi st
therefromand to take certain affirnati ve actions designed to effectuate
the policies of the Act.

RER

Respondent, its officers, agents, supervisors and
representatives shall:

1. @Gease and desist from

(a) Laying off, discharging, or otherw se discrimnating
against agricultural enployees because of their association wth,
nenbership in, or synpathy wth and/or support of the Uhited Farm
VWrkers of America, AFL-AQ

(b) Promsing, granting or timng the announcenent of wage
i ncreases or ot her enpl oyee benefits where the purpose of the probabl e ef fect
thereof would be to interfere wth the right of enpl oyees to freely choose
whet her to be represented by a | abor organi zati on.

(c) Suggesting to agricultural enpl oyees that they
woul d be required to choose between uni oni zati on on the one hand and wage
I ncreases and/or other benefits on the other.

(d) dving |l ess work-assistance to agricultural enpl oyees
because of their interest, nenbership or activities on behalf of the UFW
than to ot her enpl oyees who do not possess such interest.

(e) Dscrimnating against any agricultural enployee in
regard to discharge, layoff, or rehire, or any other term or condition of
enpl oynent to di scourage any enpl oyee's nenbership in or activities on behal f

of the ULFW

122.



(f) Inany like or related nanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of their
rights guaranteed by Section 1152 of the Agricultural Labor Rel ations
Act .

2. Take the follow ng affirmative actions which wl
effectuate the purposes of the Act:

(a) dfer all the enpl oyees of O ew Nunber 3
imediate and full reinstatenent to their former jobs or, if these jobs no
| onger exist, to substantially equival ent jobs, wthout prejudice to their
seniority, if any, or other rights and privileges to which they nmay be
entitled and make themwhol e for any |oss of pay or other economc | osses
they have suffered by reason of their discrimnatory discharge, plus
interest thereon at seven percent (7% per annum and mnus their net
i nteri mear ni ngs.

Preserve and nake available to the Board or its
agents, for examnation and copying, all payroll records and any ot her
records necessary to determne the anmount of back pay and other rights of
rei nbur sement due the persons included i n sub-paragraph (a) under the terns
of this Qder.

(b) Sgnthe attached Notice to Enpl oyees and, after its
translation by the Regional Drector into appropriate | anguages, reproduce
sufficient copies of the Notice in each | anguage for the purposes set forth
her ei n.

(c) Post copies of the attached Notice to Enpl oyees at
conspi cuous | ocations on its premses for a period of 60 days, the tines and
pl aces of posting to be determned by the Regional Drector. Respondent
shal | exercise due care to repl ace any posted Noti ce whi ch has been al tered,

def aced, covered, or renoved.
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(d) Ml copies of the attached Notice to Enpl oyees in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enployed at any tine during the payrol| periods
enconpassi ng the dates of April 1, 1979 through August 30, 1979.

(e) Avrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice to Enpl oyees in
appropriate | anguages to the assenbl ed enpl oyees of Respondent on conpany
tine. The reading(s) shall be at such tine(s) and pl ace(s) as are
specified by the Regional Drector. Follow ng the reading, the Board agent
shall be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions enpl oyees nay have concerning the
Notice of their rights under the Act. The Regional D rector shall
determne a reasonabl e rate of conpensation to be paid by Respondent to all
nonhour |y enpl oyees to conpensate themfor tine lost at this reading and
the questi on-and-answer peri od.

(f) Hand a copy of the attached Notice to Enpl oyees to each
of its present enpl oyees and to each enpl oyee hired during the six nonths
follow ng the date of issuance of this Oder.

(g) Notify the Regional Drector in witing, wthin 30 days
after the date of issuance of this Oder, what steps have been taken to
conply wth it. Uon request of the Regional Director, Respondent shall
notify himher periodically thereafter in witing what further steps have
been taken in conpliance wth this Qder.

Dated: January 19, 1981 Agricul tural Labor Relations Board

By- %WJEM

MARVI N J. BRENNER

Adm ni strative | aw
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NOT CE TO BMPLOYEES

After atrial at which each side had a chance to present its
evidence, the Agricultural Labor Relations Board has found that we
unl awful Iy di scrimnated agai nst enpl oyees and that we also interfered wth
'It\Be_ rights of our workers. The Board has told us to send out and post this
tice.

Vé will do what the Board has ordered and al so tell you that:

The Agricultural Labor Relations Act is alawthat gives all farm
workers these rights:

1. To organize thensel ves;

2. To form join, or hel p unions;

3. T% bargain as a group and choose whomthey want to speak for
t hem

4. To act together wth other workers to try to get a contract or
to hel p or protect one another; and

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or
stops you fromdoi ng, any of the things |isted above.

Especi al | y:

VEE WLL NOT threaten enpl oyees with a | oss of wage increases or
other benefits for joining or supporting the UFW

~ VE WLL NOT promse or grant benefits to enpl oyees to induce themto
vote agai nst the UFW

- VEE WLL NOT discharge or lay off any enpl oyee because the
enpl oyee joi ned or supported the UFW

- VEE WLL NOT give less work assistance to any enpl oyee because the
enpl oyee joi ned or supported the UFW

VE WLL immedi ately offer to our 1979 Grew Nunber 3 and to the
fol l ow ng nanmed enpl oyees, though not |limted thereof, reinstatenent to their
old jobs or equivalent jobs and we wll pay themany noney they have | ost, plus
interest at seven percent (7% because we laid themoff in violation of the
ALRA



1. Genaro Lizama 10. Valentin F. Avitia
2. Jorge Perez 11. Jesus G Sal azar
3. Mainuel G Martinez 12. Ismael Martinez
4. Jose M Espi nosa 13. Francisco D Mra
5. Carlos T. Gonzal es 14. Isidro Carl os Mari posa
6. Arnando B Ramrez 15. Rafael B Qtega
7. dvile V. Qordova 16. Jesus Truyjillo
8. Jose Luis Ramrez 17. Emlio Lopez
9. Arnando Cardona
Cat ed: MERR LL FARVB
By: REpresentart ve mire

THS IS ANCG-HAAL NOTCE GF THE AGR QLTURAL LABCR RELATI ONS BOARD, AN
AENCY G- THE STATE G- CALI FORN A

DO NOI FEMOVE R MUTT LATE



	Salinas, California
	Dated:	MERRILL FARMS
	ALO DECISION
	Amended Complaint (GC Ex. 13),1/ dated March 17, 1980 is based on
	FINDINGS OF FACT
	Ocampo testified that at the end of May or the beginning of
	June, 1979, supervisors and foreman began to inspect his work much more
	carefully. 31/Ocampo admitted he received no discipline or written
	warnings based on the quality of his work performance, but he claims he
	was verbally criticized by Manuel Garcia and Jose Torres.  He did admit
	that part of a foreman's job was to watch over and check on the quality of
	work produced by the employees.
	DATE	HOURLY RATE
	Although Respondent arguably would have been in
	Dated:  January 19, 1981                 Agricultural Labor Relations Board









