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Oh Gtober 22, 1980, Administrative Law Gficer (ALQ Qayton Rost
issued the attached Decision in this proceeding. Thereafter, Respondent and
the Qharging Party, Lhited FarmVWrkers of Anerica, AH.-Q O (UFWor Lhion),
each tinely filed exceptions wth a supporting brief.

Pursuant to the provisions of Labor (ode section 1146, the
Agricultural Labor Relations Board (Board) has del egated its authority in
this natter to a three-nenber panel .

The Board has considered the record and the ALOs Deci sion in
light of the exceptions and briefs and has decided to affirm
the rulings, findings, and conclusions of the ALOonly to the
extent that they are consistent herewth.

The ALO concl uded that Respondent viol ated section 1153 (c¢) and
(a) of the Agricultural Labor Relations Act (Act) by: transferring enpl oyee
Jesus Perez fromhis usual assignnent in the packing shed to work in the

fields, because he had engaged in



union activity; refusing to transfer enpl oyee Ramiro Perez back to work in
the shed fromhis tenporary assignnent in the fiel ds because he had engaged
in union activity; and suspendi ng Jesus Perez and Ramiro Perez for placi ng
flags bearing the Lhion synibol in Respondent's field. The ALOal so

concl uded that Respondent had viol ated: section 1153 (e) and (a) of the Act
by unilaterally ceasing to pay enpl oyees an extra hour of pay for work on
Sunday; and section 1153 (a) of the Act by criticizing Jesus Perez's and
Ramro Perez's work and threatening to fire thembecause of their union
activity.

The ALO reconmended di smssal of allegations in the conplaint:
that Respondent had refused to assi gn enpl oyee Mrria Jimnez to a thinni ng-
and- hoei ng crew because of her union activities; and that Respondent refused
to give enpl oyee Rodrigo Navarette the sane anount of irrigation work he had
perforned in the past, because of his union activities. As we affirmthe
ALO's concl usions as to these two enpl oyees, the allegations in the
conpl aint as to themare hereby di smssed.

The H el d Assi gnnent of Jesus Perez

Jesus Perez testified that Respondent’s supervisor, Jose Duran”,
told himon February 9, 1979, that immgration authorities had taken sone
workers, and that that was a good excuse to send himto the field. General
unsel asserted that Perez's field assignnent was discrimnatory, and was
noti vated by Respondent's know edge of Perez's union activity, and the ALO
so found. He also found that Respondent had a practice or policy of

assi gni ng | ong-termenpl oyees such as Perez to positions they had hel d
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inthe past. Perez was prinarily assigned to shed work. Respondent
argued that the assignnent systemwas very flexible, and that any
reassi gnnent of enpl oyees was a refl ecti on of Respondent's policy.

To establish a prina faci e case of discrimnatory work assi gnnent,
the General (ounsel nust show by a preponderance of the evidence that the
enpl oyee was engaged in protected activity, that the respondent had know edge
of such activity, and that there was sone connection or causal relationship
between the protected activity and the work assignnent. Jackson and Perkins
Rose Gonpany (Mrch 19, 1979} 5 AARB No. 20.

If the General (ounsel establishes a prina facie case that
protected activity was the reason for the enpl oyer's action, the burden then
shifts to the enployer to prove that it woul d have so acted even absent any

protected activity on the enpl oyee's part. Nshi Geenhouse (Aug. 5, 1981) 7

ALRB No. 18. The enployer's burden is the burden of going forward wth
evidence, not the burden of proof, which always renains wth General unsel .
Mrtori Brothers Dstributors (Mrch 1, 1982) 8 ALRB Nb. 15.

The ALO bases his finding that General unsel established a prina

faci e case agai nst Respondent prinarily upon the fact that supervisor Duran
purportedy told Perez that immigration authorities had taken sone workers
anay fromthe field, and that that was a "good excuse" to send Perez to the
field The ALObelieved that if the systemused by Respondent was conpl etely
flexible, no "excuse" for Perez's field assignnent woul d be needed. Wiet her

or not Respondent needed an "excuse" to reassign Perez is
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a tenuous poi nt on which to base the finding of a discrinmnatory work
assignnent. There is a need for nore than a nere suspi cion, and nore than

the offhand use of the word "excuse,” to find that Jesus Perez's assi gnnent
was discrimnatorily notivated. Tex-Gid Land Minagenent, Inc. (April 24,

1979) 5 ARB No. 29. Athough the Board nay drawinferences fromthe facts

of acaseinaneffort to establish the true basis for an enpl oyer's action,
ci rcunst ances whi ch nerely rai se a suspicion, as here, do not establish a
violation. S Kuramura, Inc. (June 21, 1977) 3 ALRE No. 49.

The ALOlists several subsequent incidents involving Jesus Perez,
apparently to bol ster up his conclusion that Respondent violated the Act on
February 9, 1979: (1) a My 12, 1979, incident where Jesus Perez and Raniro
Perez erected UPWflags in Respondent's field where they were working, (2) a
My 18, 1979, incident where one of Respondent's supervisors reprinanded
Jesus Perez for poor work, and, inreply to Perez, stated that Perez coul d be
fired even if he did belong to the Lhi on;y and (3) Respondent Bertuccio
refused to wite a letter of recormendati on for Jesus Perez's son, saying
(according to the ALQ "things were not going to be the sane because t hey
were raised [sic] up in the Lhion. w2 V¢ find that none of those incidents
violated Perez's section 1152 rights, and that none of themis probative of
Respondent' s attitude towards the Uhion.

yThese two incidents wll be discussed later in this Decision.
Z/The record does not support the ALOs reading of the testinony In fact,

Jesus Perez testified that Bertuccio responded, "...that he had cl one ne
favors, but he was not going to do the sane."”
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V¢ find that Respondent denonstrated sufficient justification to
establish that the nature of its operations require flexibility in assigning
and reassi gning workers. The nere transfer of Perez to the field, standing
al one, does not support finding of discrimnation by Respondent. |f
Respondent had transferred Jesus Perez to the field, and events concl uded at
that point, our analysis would end. As wll becone apparent in our anal ysis
of Respondent's discrinmnation against Ramro Perez, events did not concl ude
wth Jesus Perez's transfer to fiel d work.

h March 21, 1979, after Jesus had been on his field assi gnnent
for six weeks, he and his nephew Ramiro Perez, engaged in a conversation
wth Respondent Paul Bertuccio pertaining to their request for reassi gnnent
fromfield work to shed work. (The record indicates that at notine prior to
February 9, 1979, had Jesus Perez's field assignments | asted nore than one
nonth.) Their conversation is discussed in detail belowas it pertains to
Ramro Perez's work assignnent. The inportant point to note at thistineis
that we find Bertuccio' s threat to Ramiro Perez during that conversation
tended to interfere wth enpl oyees in the exercise of their rights under the
Act, and al so evidenced a discrimnatory basis for his refusal of their
request .

In viewof Jesus Perez's cl ose working relati onship and famli al
relationship wth Ramro (Jesus was Ramiro' s uncle), we infer that Respondent
deni ed Jesus Perez' s reassi gnnent request because it was coupled wth
Ramro' s request, especially in viewof the revealing threat Bertuccio nade
to Ramiro after denying their request. Forest Aty Gontainers, Inc. (1974)
212 NRS No. 16
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[87 LRRVI1056]; H cknan Gunent @. (1975) 216 NLRB No. 140 [88 LRRVI 1651] .

A though Jesus nay have been nerely in the wong pl ace wth the wong enpl oyee
at the wong tine in requesting reassi gnnent back to shed work on March 21,
the inference renains and we find that when Jesus participated i n concerted
activity wth Ramiro by requesting reassi gnnent, Respondent retaliated agai nst
bot h enpl oyees, apparently because of Ramro' s involvenent in a union rally,
on Mrch 7, 1979, by denying their request. Uhder these circunstances, we
feel that Respondent had an obligation to establish a substantia busi ness
justification for its refusal to transfer Jesus Perez, as it had custonarily
done in previous years, back to shed work after a short stint in the fields.
W find Respondent's proffered expl anation insufficient under all the
circunstances. Ve conclude that Respondent's refusal to transfer Jesus Perez
back to shed work on or about Mrch 21, 1979, viol ated section 1153(c) and (a)
of the Act.

Refusal to Reassign Ramro Perez

Ramro Perez is a year-round enpl oyee of Respondent. During the
summer and fall seasons, he works in Respondent’s retail store. A other
tines, he drives a forklift and does other jobs in and around the sheds, and
occasional |y works in the fields. There was little or no evidence at the
hearing that he was assigned to the fields in anything but a repl acenent
capacity and, on such occasions, only for short periods of tine.

Ramro was a nenioer of the Lhion negotiating coonmttee, elected in
Decentoer of 1978, and participated in negotiati ng sessions wth Respondent in
January of 1979. (n February 2, 1979,
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Respondent granted Ramiro | eave to go to Mexico for three weeks. He
returned Mrch 2, about a week |ate, and asked Respondent for work.
Respondent told himthat there was no work then available, but to returnin
a fewdays and there mght be work then.

As Ramiro returned fromMexi co one week |ate, other enpl oyees
vere al ready working in the shed when he applied for work. 1n no previous
year had Ramiro been assigned to repl ace any enpl oyee al ready working in the
shed. However, in previous years he had returned fromhis trips to Mxico
at an earlier tine, before other workers had been assigned to start shed
wor k.

h Mrch 10, Ramiro was rehired and assigned to work in the
fields. On Mrch 21, Ramro, along wth Jesus Perez, asked Respondent
Bertuccio to assign themto work in the onion shed. Bertuccio replied that
there were no openings in the onion shed and, addressing Ramro Perez,
stated that he was the one who took the enpl oyees out of the fields on Mirch
7, tonmarch at aunionrally, adding that as a result of the work stoppage,
Respondent had | ost about $2,000 and that Ramiro was going to pay for it and
that he (Bertuccio) would see Ramro in court.

Vé find that Bertuccio denonstrated his anti-union
aninus by threatening Rammro wth civil action because of Ramro' s union
activity, and, as that statenent clearly tended to interfere wth, restrain,
and coerce enpl oyees in the free exercise of their rights under the Act, we
conclude that it was a violation of section 1153 (&) of the Act. dyde
Tayl or Gonpany (1960) 127 M. RE 103 [45 LRPM 1514] .

In order to establish that Respondent viol ated section
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1153(c) and (a) of the Act by its failure or refusal to transfer Ramro (and
Jesus) back to shed work, the General Gounsel nust showthat there was a
causal connecti on between Ramiro' s known uni on activities and Respondent’ s
failure or refusal to reassign himto shed work.

The fact that Respondent discrimnated agai nst Ramiro Perez by
its failure or refusal to transfer himfromfield work to shed work is
supported on a nuniber of grounds. Fomthe testinony of Ramro Perez,
Respondent Paul Bertuccio, and Tina Bertuccio, it appears that when Ramro
Perez began enpl oynent at the Bertucci o Ranch in 1973, he was assi gned
prinmarily to field work. Ramiro testified that during the three years
preceding the hearings in this case he had worked in the fields only for
short periods of a nonth or less, and only when shed work was not avail abl e
or as a repl acenent worker.

Tina Bertuccio testified that usually in March, Ramro Perez "nay
be on the forklift." It was on Mrch 21, that Ramiro and Jesus Perez asked
Paul Bertuccio to reassign themfromthe field to the oni on shed, where
Ramro custonarily operated the forklift. Wen Tina Bertuccio s testinony
is considered inlight of the fact that Ramiro Perez was not transferred
back fromfield work to the shed until the mdd e of My, Respondent's
argunent that it had a business justification for continuing Ramro Perez in
his field assi gnnent appears unper suasi ve.

The connection between Ramiro Perez's protected activity and
Respondent' s failure or refusal to give himthe shed assi gnnent he request ed

isclear. Bertuccio s threat that he
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woul d see Ramiro in court inmediately followed his refusal to transfer Ramiro
(and Jesus) back to shed work. Respondent's refusal to grant the enpl oyees'
request for shed work was not isolated by any anount of tine; the refusal

i nmedi at el y preceded Respondent’s threat of a civil suit against Ramro Perez
for $2,000 i n danages.

Respondent has not produced sufficient evidence to rebut the
prina faci e case established by General Gounsel that Respondent di scrimnated
unl awf ul |y agai nst Ramiro Perez by failing or refusing to transfer hi mfrom
field work to the onion shed. Respondent's proffered business justification
that it has aright to assign workers wherever it wants, fails to address its
custonary past practice of assigning Ramro Perez to shed work in Mirch.

O the basis of the above findings, we affirmthe ALOs
concl usi on that Respondent viol ated section 1153 (c) and (a) of the Act by
failing or refusing to transfer Ramro Perez and Jesus Perez to shed work on
and after March 21, 1979.

Hag Hanting | nci dent

Respondent has excepted to the ALOs concl usi ons that Respondent
unl awf ul Iy suspended Jesus Perez and Ramiro Perez for placing UPVfl ags in
the field where they were working. On My 12, 1979, three enpl oyees (Jesus
Perez, Ramiro Perez, and BErique Ranos) brought URPWflags into Respondent' s
field and erected themon the ground where they were working. Paul Bertuccio
later arrived at the scene and told the three workers they coul d either take

the flags down and continue work or they coul d | eave work.
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Jesus Perez and Ramiro Perez el ected to | eave work; Enrique Ranos el ected to
continue work wth another crew The incident occurred on a Saturday. Jesus
Perez and Ramiro Perez were put back to work on the fol |l ow ng Tuesday.
Respondent Paul Bertuccio testified that he told the workers he did not want
flags flying inthe field and that he didn't think that they had any right to
pl ace the flags there.

The ALlOstated that this natter is a question of aw and that
the issue is,

whet her the workers have a right to display Lhion insigniain
the formof flggs stuck into the ground in the field as a part
of the protected activity under section 1152 of the Act; or
alternatively if the Respondent, Paul Bertuccio, has a right,
based upon control of his property, not to have the flags fl own
infields which he owns or are under this [sic] control.

The ALO proceeded to cite cases supporting the right of workers to
wear union insignia. Those cases are not apposite in the instant situation.
The workers in the instant case were not displaying flags, enbl ens, or union
buttons upon their persons; they had erected UFWflags on the ground at
Respondent ' s prem ses.

The ALOcited Mntgonery Vird & . (1975) 220 NL.RB 373 [90 LRRVI

1430] for the proposition that an enpl oyer cannot |aw ul |y ban uni on stickers
on conpany property such as tool boxes, uniforns, and trucks. But in that
case, the national Board held that the enpl oyer violated the Act by inposing
an "undul y broad ban on the use of union stickers on conpany uniforns and
conpany property" where the regul ation extended to all enpl oyees. The NLRB
nade no finding as to the right of the enpl oyer to prohibit
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uni on stickers on specific conpany property, it held nerely that the ban was
overly broad. In fact, the NRBrenedial order and the notice it required
the enpl oyer to post at its premses stated, "Vé wll not threaten our
enpl oyees agai nst wearing union stickers or other insignia except when in
contact wth custoners or the general public.” (Ewhasis added.)

The ALQ in the instant case, did not have the benefit of our

Decisionin C J. Maggio, Inc. (Dec. 10, 1980) 6 ARB No. 62 inwiting his

opinion. Inthat case, we held that the placing or displaying of union flags
on an enpl oyer's truck was not protected activity under the Act. As inthe

instant case, the enployees in C J. Maggio were instructed to either renove

the flags or there would be no work for them Wien they refused to renove
the flags, they were told to pick up their final checks and that they were
being replaced. In Miggio, we rejected the ALOs concl usion that placi ng
uni on enl ens, flags, or banners on conpany vehicles or other conpany
property was protected concerted activity. W& find that the unaut hori zed
pl acenent or display of union flags in an enployer's fieldis simlarly
unprotected. Because the placing of flags upon an enpl oyer's property i s not
protected activity under the Act, that allegation of the conplaint is hereby
di sm ssed.
Lhilateral Change Affecting Extra Pay For Sunday V@rk

The ALO concl uded that Respondent viol ated section 1153(e) and

(@) by unilaterally discontinuing its practice of
T
T
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payi ng enpl oyees an extra hour of pay for work they perforned on Sunday. g
Oh the basis of our review of the record evidence, we affirmthe AOSs
concl usi on.

Respondent contends that the testinony of the General unsel's
own w tnesses seriously conflicted, and that one General ounsel w tness was
i npeached through prior inconsistent statenents, Respondent argues that the
record reveal s that Ramro Perez testi-field that he had been paid an extra
hour for Sunday work only once, on My 24, 1979. He stated he had worked on
anot her Sunday and was not paid an extra hour for that work. Perez al so
testi-field that he was told by supervisor Zarate, that he and his crew woul d
no longer get the extra hour's pay after My 26, 1979. Respondent relies on
the sworn declarati on of General Gounsel's corroborating wtness, BEnesto
Gja, tothe effect that it was supervisor Jose Duran who told themof the
cessation of the extra-hour's-pay practice. Ggja s testinony at the hearing
indicated that it was Zarate who told the workers of the cessation. There was
further testinony that contradicted Ggja s statenent as to whi ch Sundays he
recei ved extra pay.

Gjatestified that he had qualified for an extra hour of pay for
Qunday work perforned in February, Mrch, April and My. He al so corroborated
Perez's testinony that it was Zarate who tol d the enpl oyees they woul d no

| onger be paid extra for Sunday work,

¥ The ALO's sunmary di scussion of this issue fails to include any
evi dence as to the SQunday Ioay question. He nade no credibility
resol utions as to the conflicts in testinony, and no citation to the
record supported the ALOs conclusion. See S Kuramura, Inc. (June 21,
1977) 3 ALRB No. 49.
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even though his testinony contradicted his earlier declaration to the Board
agent .

Athough it nust be granted that there are inconsistencies in the
testinony of General unsel's wtness, the inconsistencies are not so extrene
as to overcone the evidence that at sone point prior to My 1979, Respondent
had a practice of an extra hour's pay for SQunday work. Respondent has failed
to rebut the evidence that a conpany supervisor told the enpl oyees on My 26
that the practice was being discontinued. BEven if we were to discredit the
corroborating testinony of Ggja at the hearing, we woul d neverthel ess find
that a conpany supervisor tol d enpl oyees they woul d no | onger receive an extra
hour of pay for work perforned on Sundays. Mreover, Respondent is clearly
liable for any unlawful unilateral changes in working conditions effected by
any of its supervisors.

SQupervi sor Jose Duran's Aleged Threat to Hre Jesus Perez and Ramiro
Perez Due to Their Lhion Support
Respondent argues that the allegation of threats nade to Ramiro

Perez nust be dismssed. Respondent notes that it is clear fromthe record
that Jose Duran was addressing only Jesus Perez in the conversation containi ng
the alleged threat. Ve agree. The testinony of both Jesus Perez and Ramiro
Perez support the dismssal of the allegation inthe conplaint as it relates
to Ramro Perez. Further, the record evi dence concerning the alleged threat
to Jesus Perez does not support the AOs finding of a violation of the Act.
Even the testinony given by Ramiro Perez and Jesus Perez as to
supervi sor Jose Duran's all eged threat does not support the ALOs findings and

concl usion. The enpl oyees testified that Duran
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told Jesus Perez that he had | eft sone weeds, and that he had better pay
closer attention to his work or he would be fired. Both Ramro and Jesus
testified that Jesus told Duran to be careful how he tal ked to hi m(Jesus).
Duran then said that the fact that Jesus was going to join the union did not
scare him adding that al though Jesus nay be a union nenber, Duran still had
authority to fire him Jesus told himto go ahead if he thought it was just.

W find that the General Gounsel has not proven that Duran's
statenent, inits context, anounted to a threat violative of the Act, and
accordingly that allegation of the conplaint is hereby di smssed.

R

By authority of Labor Gode section 1160.3, the

Agricultural Labor Relations Board hereby orders that Respondent Paul W

Bertuccio, its officers, agents, successors, and assigns shall:
1. Cease and desist from

(a) Threateni ng enpl oyees wth legal action or any ot her
reprisal, because of their union activities or concerted activities for the
purpose of mutual aid and protection.

(b) Failing or refusing to reassign enployees to
particular work because of their union activities or concerted
activities for the purpose of mutual aid and protection.

(c) Instituting unilateral changes in the enpl oyees' pay for
Sunday work or in any other termor condition of the enpl oyees' enpl oynent
wthout first notifying and affording the Lhited FarmVrkers of Anerica,
AH-AQ (WY a reasonabl e
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opportunity to bargain wth respect thereto.

(d) Inany like or related nanner interfering wth,
restraining, or coercing agricultural enpl oyees in the exercise of those
rights guaranteed by Labor Gode section 1152.

2. Take the followng affirnative actions whi ch are necessary
to effectuate the purpose of the Act:

(a) Afer to enpl oyees Jesus Perez and Ramro Perez i nmedi at e
and full reinstatenent to their forner positions in the packing sheds and
give themthe sane preference for work in the packi ng sheds as they recei ved
prior to Mrrch 21, 1979, unless and until such preference is changed by a
col | ecti ve bargai ni ng agreenent negotiated wth the UFW

(b) Mke whol e enpl oyees Jesus Perez and Ramro
Perez for all |osses of pay and other economc | osses which they have
suffered after March 21, 1979, as aresult of its failure to assign themto
work in its packing sheds on that date, the anount: of such rei nioursenent to

be conputed pursuant to the formula set forthinJ. &L Farns (Aug. 12,

1980) 6 ALRE Nb. 43, plus interest thereon at 7 percent per annum

(c) Oh request of the UFW revoke the unil ateral
change in wages effected on or about (lay 26, 1979, by its disconti nuance of
the prior practice of payi ng enpl oyees an extra hour of pay for work
perforned on Sunday, and restore the prior practice.

(d) Reinburse enpl oyees for all extra pay lost as a result of
such di scontinuance, plus interest on such suns conputed at 7 percent per
annum

(e) Ohrequest, neet and bargain wth the UFW as the
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excl usi ve col | ective-bargaining representative of its agricultural enpl oyees,
concerning the unilateral changes heretofore nade in the enpl oyees' wage rates
and other terns and conditions of their enpl oynent.

(f) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopyi ng and ot herw se copyi ng, al
payrol | records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Orector, of the back pay due under the terns
of this Qder.

(g) Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(h) Ml copies of the attached Notice, in all appropriate
| anguages, wthin 30 days after the date of issuance of this Qder, to all
enpl oyees enpl oyed by Respondent at any tine during the period fromMrch
21, 1979, until the date on which the said Notice is nailed.

(i) Post copies of the attached Notice, in all appropriate
| anguages, for 60 days, in conspicuous places on its property, the period
and pl ace(s) of posting to be determned by the Regional Drector, and
exerci se due care to repl ace any copy or copies of the Notice which nay be
altered, defaced, covered, or renoved.

(j) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate

| anguages, to its enpl oyees on conpany tine and
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property at tine(s) and place (s) to be determned by the Regional Drector.
Fol low ng the reading, the Board agent shall be given the opportunity,

out si de the presence of nmanagenent, to answer any questions the enpl oyees
nay have concerning the Notice and/or enpl oyees' rights under the Act. The
Regional Orector shall determne a reasonabl e rate of conpensation to be
pai d by Respondent to all nonhourly wage enpl oyees in order to conpensate
themfor tine lost at this reading and during the questi on-and- answer

peri od.

(k) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken
to conply therewth, and continue to report periodically thereafter, at the
Regional Orector's request, until full conpliance is achi eved.

Dated: June 9, 1982

HERBERT A PERRY, Acting Chai rnan

JON P. MCARTHY, Menfer

AFREDH SONG Menber
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NOIM CGE TO AR ALTURAL BVRLOYESS

After investigating charges that were filed in the Salinas Regional Gfice, the
General (ounsel of the Agricultural Labor Rel ations Board issued a conpl ai nt
that alleged that we had violated the law After a hearing at whi ch each side
had an opportunity to present evidence, the Board found that we did violate the
| aw by changi ng wages, threatening an enpl oyee, and failing or refusing to
reassi gn enpl oyees because of their union activities. The Board has told us to
post and publish this Notice. V¢ wll do wat the Board has told us to do. W
also want totell you that:

The Agricultural Labor Relations Act is alawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. Toform join, or help unions;

3. Tovote in a secret ballot election and to deci de whether you want a
uni on to represent you;

4, To bargain wth your enpl oyer to obtain a contract covering your wages and
wor ki ng condi tions through a union chosen by a n@jority of the enpl oyees
and certified by the Board;

5 To é;lct together wth other workers to hel p or protect one anot her;
an

6. To decide not to do any of these things.

VE WLL NOT interfere wth, or restrain or coerce you in the exercise of your
right to act together wth other workers to hel p and protect one anot her.

SEOHCALLY, the Board found that we stopped payi ng our workers an extra hour
of pay for Qunday work wthout first notifying our workers' chosen
representative, the Lhited FarmVWrkers (URY, and wthout giving the LFWan
opportunity to bargai n over the change.

VE WLL NOT hereafter fail or refuse to bargain wth the UFW at its request, or
nake changes in the terns and conditions of our workers' enpl oynent w t hout
first notifying and bargaining wth their chosen representative, the UAW about
such proposed changes.

The Board found that we threatened | egal action against Ramiro Perez in
violation of the Agricultural Labor Relations Act. VEE WLL NO hereafter
threaten any enpl oyee wth |l egal action or any other reprisal because of such
enpl oyee' s participation in union activity or other protected concerted
activity.

The Board found that we failed or refused to transfer Ramro Perez and Jesus
Perez fromfield work to their usual work in the oni on shed because of their
union activities and other protected activity. VE WLL NOT hereafter transfer
or fail or refuse to transfer any enpl oyee because of his or her participation
inunion activities or other protected activity.
Cat ed: PALL W BERTUJ O

BY:

(Representati ve) (Title)

8 ALRB No. 39



If you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations Board.
e office is located at 112 Boronda Road, Salinas, CA 93907. The tel ephone
nunioer is (408) 443-3160.

This is an official Notice of the Agricultural Labor Rel ati ons Board, an agency
of the Sate of Galifornia.

0O NO RFeMDE (R MUTT LATE

8 ALRB No. 39



CGAE SIMRY

Paul W Bertuccio 8 ARB Nb. 39
Gase Nos. 79-(F48-SAL
79- (& 49- AL
79- & 97-3AL
79- (& 309- SAL
79- (& 311-SAL
79- (& 351- SAL

AOLCEKIS N

The ALO concl uded that Respondent viol ated Labor (de section
1153 (c) and (&) by: (1) transferring enpl oyee Jesus Perez fromhis usual
packi ng-shed assi gnnent to field work because he had engaged i n uni on
activity;, (2) refusing to transfer enpl oyee Ramiro Perez back to shed work
fromhis tenporary assignnent to field work because of his union activity;
and (3) unilaterally ceasing to pay enpl oyees an extra hour of pay for Sunday
work. The ALO al so concl uded that Respondent viol ated section 1153(a) of the
Act by criticizing the work of Jesus Perez and Ramiro Perez and threat eni ng
to fire thembecause of their union activity.

The ALO reconmended di smnssal of allegations in the conplaint:
that Respondent had refused to assign enpl oyee Miria Jimnez to a thinni ng-
and- hoei ng crew because of her union activities; and that Respondent refused
to ?I ve enpl oyee Fodrigo Navarette the sane anount of irrigation work he had
perforned I n the past, because of his union activities.

BOND CEO S ON

o The Board affirned the AOs finding and conclusions as to
Jimnez and Navarette and dismssed the allegations in the conplaint as to
t hose two enpl oyees.

~ The Board concl uded that Respondent did not violate the Act by
suspendi ng Jesus Perez and Ramiro Perez for erecting UPWflags in
Respondent' s property. The Board found that such conduct is not a protected
activity under the Act and dismssed the allegation. The Board di smssed the
alegationin the conplaint that a conpany supervisor threatened to fire
Jesus Perez and Ramiro Perez due to their uni on support.

The Board concl uded that Respondent viol ated Labor bde section
1153 (c) and #a), not by its transfer of enpl oyee Jesus Perez to the field,
but by its refusal to transfer himand Rarniro Perez back to shed work from
their tenporary assignnents to field work at their request. The Board found
that the two enpl oyees had a famlial and working relationship, and that in
light of Respondent's threat of civil action against Ramiro Perez for
engagi ng in protected activities, Resgonden_t retaliated against: Ramro, and
al so agai nst Jesus Perez by denyi ng themrei nst at enent




to|their usual positions in the oni on shed.

The Board al so found that Respondent's threat to file acivil suit
agai nst Ramiro Perez because of his union activity tended to interfere wth,
restrain, and coerce enpl oyees in the free exercise of their rights under the
Act, and was therefore a violation of section 1153(a) of the Act.

The Board al so concl uded that Respondent viol ated section 1153(e€)
ang (a) by unilaterally discontinuing its practice of payi ng enpl oyees an
extra hour of pay for SQunday work.

k=

- REMEDY

The Board ordered reassi gnnent and backpay for Jesus and Ramro

Perez and backpay for Sunday workers in addition to its custonary renedi al -
der provi si ons.

o
L

8|ALRB No. 39
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STATE Or CALIFORN A
AR QLTURAL LABOR FHATI ONs BOARD

In The Maitter G:
PALL W BERTUX Q Gase Nbs.  79-(F43-SAL
79- (& 49- SAL
Respondent , 79- (& 9- SAL
79- (& 309- SAL
and 79- (& 311- SAL

WN TED FARMVWRERS G-
AMRCA AH-AQ

e N e e e N N N N N N N N N

Charging Party.

NRVN K SATOfor the
General unsel 13

JASPERE HAMA for Dressier, Soll,
Hersh & Quesenbery for the respondent

ANA MIRGJ A for the Charging Party
Before: QAYTON O. ROST, Admnistrative Law Gfi cer

CEd 9 ON
STATEMANT G- THE CAE

The Lhited FarmVWrkers of Amwerica, AHL.-AQ O (herein
after AW filed the followng unfair |abor practice charges in
the followng dates: 79-(&48-SAL on Mr. 21, 1979; 79-(E49-SA- on
March 21, 1979; 79-C& 9~ SAL on My 15, 19-9; "9 (& 309- 5AL
on August 27, 1979; 79-(&311-SAL on August 27, 19-9; "9-(&
351- SAL on Septenber 10, 1979.

Gonpl ai nts were issued in the above cases and were
consol i dated by Board order for hearing.

-1-
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r espondent .

as Hearing Gficer on Qctober 11, 12, 15, 16, 18, 22, 23
and 25, 1979, in Glroy, Gilifornia. Appearances were nade

by all parties as set forth above.

the General (ounsel anended the Gonplaints in all cases
except 79-(&311-SAL to alleged viol ations of Section 1153(a)
and (c) of the Act.

to add to paragraph o of the Gonplaint an all egation that
respondent failed to re-hire Ramiro Perez on or about febru-
ary 9 because of Lhion activities, was granted wthout objec-

tion. The Gonplaints, as anended, were deni ed by respondent .

parties were granted until January 8, 1980 to file si nul t ane-
ous briefs. Both parties reguested extensions of tine to
file briefs; the last request for an extension of tine was
nade by respondent, and pursuant thereto the tine to file
briefs was extended to Mrch 3, 1980, at which tine briefs
were filed by the parti es.

nade the fol l ow ng di smssal s:

di smssed fromthe Gonpl ai nt.

Both the charges and the Gonpl ai nts were duly served upon the

The respondent has answered the Gonpl ai nts.

The consol i dat ed cases were heard by the undersi gned

At the conmencenent of the hearing, wthout objection,

Wth respect to Actions Nunbers 48 and 49, notion

Lpon close of the hearing, on Qctober 25, 1973, the

At the close of respondent’'s case, the General (ounsel

79-(E 43 and 49, the nane of Ansel no Del agado was
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79-(& 309, 311, 351, paragraph 8, alleging that
supervi sor Duran threatened enpl oyees on August 18, 1979
was di smssed.
During the hearing, Action Nunber "79-(& 351- SAL was
settled. Al issues were determned by settlenent agreenent
vhi ch was approved by the undersigned as Admnistrative
Law Gficer on Novenber 11, 1979 and forwarded to the Board
on Noventer 14, 1979.

HNJ NS G- FACT

1. Sipulations or Admissions

The parties nade the followng stipul ations or
admssions during the hearing or in the pleadings fil ed
her ei n.

Respondent is an agricultural enpl oyer wthin
the neani ng of the Act.

The Lhited FarmVWrkers of Anerica, AHL.-AQ
Is an agricultural |abor organi zation.

The fol | ow ng persons were supervi sors enpl oyed
by respondent :

Jose Duran

Jose Martinez
Minuel Arreol a
The followng persons are agricultural enpl oyee

as defined in the Act, enpl oyed by the respondent:
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Jesus Perez
Ramiro Perez
Rodri go Navarette
The Lhited FarmVrkers of Anerica was certified
as a col | ective bargai ning agent of the agricultural enpl oy
ees, enpl oyed by the respondent. The date of certification
was Novenber 17, 1978.
Gase Nuntoer 309

During negoti ations between respondent and the
UFWas the col | ective bargai ning representative of respon
dent's agricultural enpl oyees, the subject of an extra hour
of Pay on Sunday was not discussed as part of the negotia-
tions.

Gase Nuntoer 48 and 49

Respondent admits a reassi gnnent of Jesus Perez,

Ramro Perez and Ansel no Del agado. The answer sets up reasons

for reassi gnnent,
Gase Nunber 97

The answer admits Jesus Perez and Ramiro Perez
vere suspended. Reasons for the suspension are set forth
in the answer (RT 9-13).

Respondent' s brief, page 10, concedes that respon-
dent had know edge of the union activity of the alleged
discrimnatees, wth the exception of Rodrigo Navarette.

Judicial Notice

The General (ounsel noved that the Administrative

Law Gficer take judicia notice of a decision involving

respondent contained in 5 ARB5. The notion was grant ed.

4-
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The ALOtakes judicial notice of that decision.

3. Background

There was no di spute concerning the operation of the
Bertuccio Ranch. The briefs of both parties contain a description
of the Ranch operati on.

Paul W Bertuccio is the sole proprietor of his
farmng operation. Tina Bertuccio is his wfe, and works
wth himon the ranch. Bertuccio nakes deci si ons concer ni ng
the operation of the ranch; Ms. Bertucci o nakes deci si ons
in certain areas and exerci ses supervisory authority over
enpl oyees.

The conpany grows nunerous crops, including |et
tuce, onions, ornanental corn, gourds, wal nuts, green pep
pers, sugar beets, apricots, tonatoes, squash, garlic, car-
done and ani se.

The crops are grown on approxi mately 2,500 acres

located in the vicinity of Hllister, San Benito QGounty,
Glifornia. The ranch areas are not contiguous and are found
in several different locations, fromnear the town of Hdllis-
ter to approxinately 20 mles anay. G the total acreage

operated by the respondent, approxi nately one-half is | eased
| and.
M. and Ms. Bertuccio operate the farmng busi -

ness. They have several forenen, and bel ow the forenen,

have sub-forenen or | ead- nen.
The princi pal business of The respondent is the

rai sing of produce, packing the produce in packi ng sheds,

and shipping the sane to non-retail dealers. In addition.
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the respondent naintains a retail produce stand | ocated
at the conpany headquarters near Hbollister, which is operated
by Ti na Bertucci o.

A the sane | ocation, the respondent nai ntains
approxi natel y four (4) packing sheds. The nain sheds are
the onion shed, the apricot shed, and the pepper shed.

The respondent' s office is located at the sane

| ocati on, near the sheds and retail store.

In late 1977 the UPWorgani zed the agricul tural
enpl oyees of the respondent. This organizational drive |ed
to an el ection on Qtober 17, 1977 whi ch the UAWwon. There
were obj ections by the respondent to the el ection. The Board
certified the UFWas a col | ective bargai ning representative
of the respondent's agricultural enpl oyees on Noventer 17,
1978. Ater the certification, a negotiating conmttee was
forned by the respondent’ s enpl oyees. During late 1973 and
early 1979, the UFW the negotiating coomttee, and the

Bertucci os net in several bargai ning sessions. No contract
had been agreed to by the parties at the tine of hearing
of this natter.

4. (Gase Nunber 79- (& 48- SAL

The Gnplaint inthis natter alleges that, commenc-
ing February 9, 1979, respondent denoted Jesus Perez , Ramiro
Perez and Ansel no Del egado frompacki ng shed workers to field
wor kers because of their support for and activities on behal f
of the LFW

The charge as to Ansel no Del egado was di smissed.

-6-
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Jesus Perez first started working at the Bertuccio
Ranch about 1960 for a | abor contractor. He conmenced wor ki ng
directly for Bertuccio shortly after that, and his famly
folloned him He worked first inthe field, thinning |ettuce
and doing irrigation work. He started shed work approxi natel y
15 years ago, sorting onions and bel | peppers.

The maj or harvest tine in the Bertucci o Ranch
is fromsonetine in My until approxinately the end of Novem
ber. After the n@ or harvest is over, the work conti nues
in the oni on packi ng shed, where onions are held in cold
storage. Fequently they sprout and have to be resorted.
Inaddition, thereis repair work in fixing and sorting
contai ners used in handling produce. Jesus perez usual ly
didthis kind of work at the sheds during the wnter season.
He did do sone work in the fields in prior years when there
was little work in the sheds.

The respondent does not have a seniority system

but does have a preference systemof giving workers
and their famly nenbers who have worked for the Bertucci os
before. There is also a general preference of giving workers
work that they want to do and that they have done before,
although there is no fixed rule. Because of the seasonal
nature of the work and the busi ness, the respondent assigns
workers to do different jobs at different tines, but in
the past has foll owed the practice of using workers for
particul ar jobs; for exanple, Perez usually worked in the
onion and the pepper sheds sorting when that work was avai |

able, and did additional shed work in the nanner indi cated

-7-
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above. Rodrigo Navarette was considered to be anirrigator
during the irrigation season. Ramiro Perez usual |y works in
the shed driving a forklift and does other jobs in the shed,
and works in the retail store. Because of the flexible system
enpl oyed by the respondent, there are exceptions and periods
of tine during which workers wll be assigned to other tasks
when there is little work that they usual |y do. Neverthel ess,

| find that there was a systemof preference used i n assi gn
ing work to enpl oyees in the nanner set forth above.

Jesus Perez lived wth his famly in a house
owned by the respondent. Menibers of the famly worked for
the respondent. Ramro Perez was a nephew of Jesus Perez.

Jesus Perez was el ected to the UPNVnegoti ati ng
coomttee inthe Fall of 1978. Bargai ning sessi ons
t he respondent commenced toward the end of 1978 and early
1979. A nuniber of sessions were held; Jesus Perez and Raniro
Perez, as well, were present at the negotiating sessi ons.

If the respondent had not known of Perez's Lhion activities
before that tine, the respondent |earned of the sane at
this point.

Perez was consi dered to be a good worker, and
so characterized by Tina Bertuccio in her testinony. Jesus
Perez was a credible wtness inthe hearing inthis natter.

h February 9, Jesus Perez was assigned to do
field work. On that day, Jose Duran, supervisor of the respon
dent, told Perez that the inmgration authorities had taken
sone workers, and this was a good excuse to send himto

the field, and 1 credit Perez's testinony in that regard.

-3
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If the systemof preference used by respondent was conpl etely
flexi bl e, an excuse would not be needed. | find that the
reference was i ntended to convey, and did convey to Perez,
that he was bei ng puni shed for his Lhion activities. Pior to
1979, there had been no difficulty wth Perez and no indi ca-
tions of any disputes between Perez and the respondent. The
only difference in 1979 was that Perez's union activity
becane known to the respondent. | find that the act of send
ing Perez to the field wth this cooment was a part of a
course of conduct to punish Perez for his union activity.

h Mrch 21 Perez was off work (the wnter field
work is seasonal, depending on the weather). He went to
the respondent to see if there was shed work. He observed
peopl e working in the sheds who had not worked there before.
He spoke to Paul Bertucci o and asked for shed work. Bertuccio
responded that there was none. Perez asked hi mwhy peopl e
were working in the shed who had never worked there before,
Bertuccio replied Perez was not going to give himorders.
Perez pressed the i ssue and nentioned seniority. Bertuccio
told himthat, until there was a contract, there woul d be

no seniority.

At the sane tine, the respondent told Perez to

get out of the house where he had |ived for approxi nately
six years, and | ook for another house, because this one
was to be denolished. A the tine, the respondent contem
pl at ed subdi viding the property to build new hones, but
did not have a tinetable wth respect to the hones, had net

annexed to the dty of Hollister, and had not recei ved any
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formal approvals on any of the steps of subdivision from
governnental authorities. A this tine, Bertuccio told Perez
that he wanted himout by July. Subsequently, he recei ved

a notice that he shoul d vacate by Qctober or Novenber, 1979.
A the tine of the hearing, the subdivision process was

not conpl eted, nor the annexation conpl et ed.

The charge that respondent has threat ened Jesus

Perez wth eviction and is evicting hi mfromconpany housi ng
was settled. Basis of the settlenent was a nethod for transi-
tion of the Perez famly fromthe conpany housi ng as devel op-
nent of the property continued. The evidence rena ns upon
the record, neverthel ess, of the nanner in which this was
handl ed by the respondent, and is a part of the transactions
bet ween t he respondent and Jesus Perez during the wnter and
Sring of 1979.

h My 12, 1979, Jesus Perez, and Ramiro Perez
as well, were involved in an incident wth the respondent
involving planting of union flags in a field where Perez
was working. Respondent Bertuccio cane to the site where the
incident occurred. This incident is discussed nore fully
bel ow

O My 16, 1979, while Perez was working in the
field, Duran reprinanded hi mfor poor work. Wien Perez respon-
ded, respondent Duran said that he could fire hi meven though
he bel onged to the union. Duran gratuitously interjected
the issue of Perez's union nenbership into that conversation.

Perez testified credibly that favors had previ
ousl y been extended by the respondent to his famly. In

-10-
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June 1978 he asked for a letter of reference for his son.
Respondent Bertucci o refused and responded that things were
not going to be the sane because they were mised up in the
Lhi on.

In previous years, Ferez had done sone work in
the fields while the sheds were not in operation. Hwever,
not for the extended period of tine as in 1973.

| find that Perez was sent to the fields in Febru-
ary of 1979 and kept there until lace Soring in retribution
for his union activities protected under the Act in violation
of Sections 1152 and 1153(a) and (c) of the Act. Jesus Perez
shoul d be placed on a preferred hiring list for work in the
sheds in the nanner set forth at the end of this decision,
and nade whol e for any wage | oss sustai ned by hi mfrom

Mirch 21, 1979 to the date that he was reassi gned to shed
vor K.

Ramro Perez is a year-around enpl oyee of respcn-
dent. During the Sunmer and Fal | seasons, he works in the
retail store of the respondent. A other tines, he drives
a forklift and does other jobs around the sheds, and occasi on-
aly works in the fields.

He was a union negotiating coomttee nenber,
el ected in Decenber of 198, and participated i n negotiating
sessions wth respondent at the end of 1978 or begi nni ng
of 1979.

Ramro went to Mexi co on February 2. He said he woul d
be back in three weeks. He cane back Mrch 2, and spoke to res-

pondent, asking for work. He use told there was no work then.

-11-
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h Mrch 10, he was put to work in the field.

Oh March 21, Ramiro and Jesus Perez vwent to see
the respondent Bertuccio. They were not working the field
that day because of weather. They asked for work. Ramro
sai d he had seen peopl e worki ng the shed. Bertuccio stated

there wasn't any work, and further responded that he had

nothing to do wth the union and that there was no seniority.
He suggested that they go to the union or go off of the ranch

for work. Jesus Perez said he would, if Bertuccio would
sign a docunent asking themto | eave, which did not occur.
Bertucci o, addressing Ramro, told Ranmiro that
he was the one who got the people cut of the field to narch
at alhionrally on Mrch 7th, and told himthat there were
two peopl e who saw himdo it. Bertuccio told Ramro that he
had | ost about 52,000 and that Ramiro was going to pay for it.
A the sane neeting, Ramiro was present when
respondent asked Jesus Perez to vacate the house.
Ramro returned fromMexico later than he had
tol d respondent he woul d be back. Qher peopl e were worki ng
in the shed when Ramiro had checked. Ramiro had not repl aced

ot her peopl e in the shed who were al ready worki ng there
on any previous years.

Ramro nornal |y works in the onion packi ng shed
and the forklift job is in connection wth that. The onion
shed was shun down at this tine. Ramro did other jobs in
the sheds and was used in the field as a repl acenent worker
for short periods of tine. However, en the previous years,

he had | eft for Mxico earlier (usually in Decener and

-12-
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returned i n January, when the repacking of onions was still
goi hg on).

Respondent is in conpl ete charge of assigning
work. Athough his return fromMexi co was different in 1979,
the respondent's statenents to Ramro, | find, reflect an
intent to punish Ramro for what respondent believed was
Ramro' s invol venent in a union narch in Salinas on Mirch
Labor needs and workers fluctuate on respondent's ranch, and
respondent has conpl ete charge of the sane.

| find that respondent's renarks to Ramro Perez
on Mrch 21 viol ated Labor de Sections 1152 and 1155(a).
| find that the General (ounsel has not sustai ned the burden
of proving work available for Ramro Perez for the period
fromMarrch 2 to March 10, 1979 because of Ramro's late
return fromMexico. | find that the failure of respondent
to place Ramro Perez in shed work on and after March 21
viol ated Labor Gode Sections 1152 and 1153(a) and (c). The
entire sequence of Raniros work assignments was fully liti-
gated at the hearing. The orders nade arising therefromare
set forth bel ow

5. Gase Nunbers 79- (& 49- SAL
This case all eges that the conpany refused to

hire certain fenal e shed enpl oyees for field work in the
thi nni ng and hoei ng crews i n approxi nat el y March 1979.

A the tine, there were wonen working in a | abor
contractor's crewhired by Bertuccio. The |abor contractor
suppl i es the workers and the supervisors for such work.

They are not directly engaged by the respondent.

-13-
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Tina Bertuccio testified that there was a policy
of not hiring wonen in the thinning and hoei ng crews for
several years prior tothis tine. Vénen do work in other
Crevs.

Mria Jimnez testified that she was an active
uni on nenber and nenber of the negotiating coomttee. The |
respondent admts, in their brief, that they knew of the
uni on nener shi p of the enpl oyees i nvol ved i n the charges.

Mria Jimnez asked for work in the thinning
and hoei ng crews in Mrch, 1979, and told Tina Bertuccio
that there were wonen working the crews. Ms. Bertuccio
said that she did not knowthat. Vérk was refused to Ji ninez.
Ms. Bertuccio told Duran to see that the work of wonen in
the fields was not continued. She testified that she previ-
ously did not knowthat the wonen were working in the crews.
Jimnez testified that she knewthat there was a palicy
agai nst wonen working in the thinning and hoei ng crews since
1975. She further testified that neither she nor any of the
vonen who worked in the shed had worked in the thinning and

hoei ng crews.

| find that there was a policy of the respondent
that wonen were not to be enpl oyed in the thinning and hoe-
ing crews, and that the respondent did not know of the wonen
working in the thinning and hoeing crews until Ji mnez
brought it to Ms. Bertuccio' s attention. | find that the
actions of Ms. Bertucciointelling Jose Duran to see that
the wonen were repl aced or laid off was in accordance wth

a policy known to Jimnez, and that the refusal to put Jinm-
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nez on in the thinning and hoei ng crews was not noti vat ed
by a reprisal for the union activities of Jimnez or the
other wonen invol ved. The acts of the respondent did not
constitute a viol ation of the Act.

6. Gase Nunber 79-CE97-SAL

This conplaint alleges that respondent wongfully
suspended Jesus Perez and Ramiro Perez for putting flags
bearing the union synbol in the field where they were working
on or about My 12, 1979. The enpl oyees invol ved were Jesus
and Ramro Perez and Enrique Ranos.

The facts inthis natter are not substantially
I n dispute.

Al three enpl oyees took union flags into the
field wth themand stuck themin the ground where they were
working. Howfar intothe fieldis subject to various esti-
nates, but it is unquestioned that they were in respondent’s
field.

Paul Bertuccio came to the scene. Bertuccio told
the three workers that they coul d take the fl ags down and

continue work, or they could | eave work if they woul d not
take the flags down. Jesus Perez and Ramiro Perez el ected to
| eave work: Enrique Ranos el ected to continue work wth
anot her crew

There were only three people involved inthis
work; no organi zational activities were being carried on at
the tine. The UFWhad been certified as the bargai ni ng agent
of respondent's enpl oyees, and negotiati ons had been under

way since approxinately the first of 1979.

- 15
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There is no evidence that the flags interrupted

vor K.

There was no rul e by the conpany agai nst enpl oyees
personal |y wearing Lhion insignia or putting Lhion insignia
or flags on their own cars, and enpl oyees had done so. There
were no conpany rules relating to flags or signs in the
fields.

The field was in arural area of San Benito Gounty.

Respondent testified that he told the workers that
he did not want the flags flying in the field and that he
didn't think that they had any right to put the flags out
inthe field. In his testinony, he did not advance any ot her
reason for asking the workers to renove the flag.

The facts are not in dispute. The natter then
becones a question of law The question is whether the work
ers have aright to display Lhion insigniain the formof
flags stuck into the ground in the field as a part of their
protected activity under Section 1152 of the Act; or alterna
tively if the respondent, Paul Bertuccio, has a right, based
upon control of his property, not to have the flags flown in

fields which he owns or are under this control .

Section 1152 of the Act provides as fol | ows:

"Bl oyees shall have the right to sel f-organi za
tion, toform join, or assist |abor organi za-
tions, to bargain collectively through represen
tatives of their own choosing, and to engage

in other concerted activities for the purpose

of collective bargaining or other mutual aid

or protection."

The | anguage of Section 1152 is al nost identical
tothat of Section 7 of the National Labor Relations Act.

-16-
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D splay of Lhion insignia has been the subject of
several decisions of the NR.B
It is well established that display of Uhion
insigniais protected under Section 7 of the National Labor
Rel ations Act.
Mont gonery Vdrd & G., 220 NLRB 373.
Lhited Parcel Service, 195 NLRB 441.

FabriTek , Inc., 148 N.RB 1623, particul arly cases

cited in Footnote 10. (Reversed, 352 Fed.2d 577 (CAB).)
Cases collected in Footnote 10 of Fabri - Tek,

supra, involve various articles worn by the workers. Even the
streaner nentioned in Boeing Arplane ., 103 N.RB 1025,
Enfd. 217 Fed. 2d 369 (CA9), appears to be a streaner worn by

one of the workers.

Qounsel have not supplied authority concerning flags

or banners.
Various authorities, both the Nati onal Labor

Rel ations Board and the Gurts, have affirned the function of
the Board to achi eve a reasonabl e bal ance between the statu
tory right of enpl oyees to organize, and the right of the

enpl oyer to control the use of his premses. Lhited Parcel

Service, supra, at page 448, and cases cited.

Wth respect to regul ation by the enpl oyer, the
Qourt of Appeals in Fabri-Tek, supra, at 352, Fed.2d 535,
points out that the enpl oyer can prohibit or regulate the

wearing of Lhion insignia where there are special considera-
tion relating to enpl oyee efficiency and pl ant discipline.

Fant discipline is equated wth activities which disrupt or
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tend to disrupt production and break down enpl oyee di s-
cipline, but does not include restriction of passive, inoffen-
sive advertisenent of organi zational ains and interests;
i.e., the wearing of advertising insignia and buttons, which
innowy interfere wth discipline or efficient production.

In Lhited Parcel Service, supra, the NLRB af firned

the Admnistrative Lawdficer's hol ding that the enpl oyer
justified its prohibition of wearing of Lhion insignia out
side the plant by drivers who were representatives of the
conpany, whi ch enphasi zed neat|y-uni forned drivers as an
integral part of its public inage. However, where the drivers
did not cone into contact wth the public, interfering wth
their right to wear Lhion insigniawouldbe an unfair |abor
practi ce.

Mont gonery Vdrd, supra, held that the enpl oyer did

not have a sufficient interest to ban Lhion stickers on
all conpany uniforns or other conpany property, |ike tool

boxes and trucks, where the regul ati on extended to inside
enpl oyees as well as those neeting the public.

In Fabri-Tek, Inc. v. NLRB 352 Fed. 2d 577, the Qourt

of Appeal s applied these rules to workers in an el ectroni cs
pl ant having a high incidence of rejects and calling for

great concentration. The Gourt affirned the right of the
enpl oyer to prohibit vari-vue buttons and | arge, outsized

buttons, because it held that the evi dence showed this woul d
di stract the enpl oyees, where great concentrati on was neces-
sary, and woul d cause economc | oss to the enpl oyer. The

Qourt pointed out that the enpl oyees had the right to wear
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ordi nary sized insignia

| find that display by the three enpl oyees of flags
inrespondent's field was an activity protected under Section
1152 of the Act. Nb evidence was offered that this woul d
have any adverse af fect upon the public or upon the work
of the enployees. No justification of any kind has been
clained by the respondent for requiring renoval of the flags
as a condition for continuing work on the part of the three
workers, except that he didn't think that they had any right
toput the flags up. Inthe resolution of conflicting rights,
| find that the workers had the right to display the Lhion
I nsi gnia under Section 1152 of the Act, and that the sane
was one part of their right toform join or assist |abor
organi zations and to bargain col |l ectively (bargai ning negoti a-
tions were then pend ng between respondent and the Lhion).
| further find that display of the flags was not shown to
be detrinental to the work perforned by the enpl oyees or
to the respondent. Accordingly, the acts of the respondent
inrequiring the workers to renove the flags as a condition
of continuing work constituted an interference wth their
rights under Section 1152 and 1153(a) and (c) of the Act.

Thi s incident happened on Saturday. On the foll ow ng
Mbnday, Jesus and Ramiro Perez reported to work wthout

flags. They were told that respondent had not had
see his attorney, and there woul d not be am

Vérd was sent to themlater that day that they shoul d

the fol l owng day, Tuesday.
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h Saturday, the two workers were gi ven the choi ce of
working wthout flags or, if they wanted to work wth the
flags, then | eaving work. The chose to | eave work and t ake
their flags. Onh the foll owng Monday they returned w t hout
the flags. Failure to put the workers back to work on Monday
wthout flags constituted a reprisal for their having sup-
ported the Lhion by | eaving work on the previ ous Sat urday.
Failure to put the two workers back to work wthout flags
violates their rights under Section 1152 and Section 1153(a)
and (c) of the Act.

7. Gase Nunber 79- (& 309-SAL

The Gonplaint inthis natter charges two things.

FHrst, that the respondent unilaterally ceased
payi ng enpl oyees extra tine for work on Sunday in viol ation
of Labor (ode Section 1153(e).

Second, that on My 18, supervi sor Jose Duran
threatened to fire Jesus Perez and Ramro Perez due to their
support of and activity in behalf of the Uhion.

Fomapproxinatel y the first of the year, 1979,
through the tine of the hearing in this natter in Gt ober
1979, bargai ning negoti ati ons were goi ng on between the
Lhion as the bargai ning representative of the enpl oyees
and the respondent .

The respondent admts that extra pay for work
on Sunday was not the subject of bargai ning wth the Uhion,

The respondent questions whether there was a

policy of paying for tine not worked on Sunday.

- 20-
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The evidence is clear that Sunday is not a regul ar

work day on the ranch.

| find that the evidence supports that an extra
hour of tine, and thus extra pay, was given to the workers
for tine not worked on Sunday prior to My, 1979. In My,
1979, this policy ceased.

Thi s change was nade unilateral |y by the respon-
dent .

As such, it constitutes a violation of Section
1153(e) of the Act.

Second, Jesus Perez was conceded to be a good
worker. There was no indication that Ramro Perez was not
a good worker. The Perez famly had been enpl oyed a the
Bertucci o Ranch for over a decade.

h My 18, 19"9, an interchange took pl ace between
supervi sor Jose Duran and Jesus and Ramro Perez, who were
working inthe field. He criticized their work; when they
protested, he said that he could fire themeven if they were
nenbers of the Lhion.

Thi s i nterchange occurred shortly after the inci-
dent of May 12 involving the flags.

A chronol ogy of treatnent of Jesus and Ramiro
Perez by the respondent is sat forth above.

| find that the incident involved in this natter
was harrassnent of Jesus and Ramiro Perez because of their

Lhion activity, and interfered wth their rights guarant eed
under the Act and constituted a violation of Sections 1152
and 1153(a).

-21-
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8. Gase Nunber-79- & 311- SAL

Qnplaint inthis natter alleges that, on or
about August 2 and August 17, 1979, respondent, through
supervi sor Jose Mrtinez, refused to give Rodrigo Navarette
irrigation work because of his Lhion activities in support
of the LFW

The issues in this natter are narrow Navarette
testified in the hearing, reported in 5 ALRB 5.

Inthis hearing, Navarette testified about certain
Lhion activities; sone of those activities were described in
the report of the previous case. Mitters such as requiring
Navarette to pay for water for his garden are not included in
the Gnplaint inthis case.

It is clear, fromthe testinony of respondent
hinself inthis hearing that he was angry at Navarette and
viewed himas a poor worker.

Navarette was considered in the decision and
order of the Boardin 5 AARB5. | have taken judicia notice
of that decision relating to the history between Bartuccio
and Navarette. Afinding was nade that respondent questioned
Navarette about Lhion activities, that he deducted noney
fromhi s paycheck for electricity and for the water punp,
which were violations of the Act. The Hearing Gficer found

that there was not evidence at that point, of discrimnation

upon wor k assi gnnent .
Inthis hearing it has been established that
Navarette has worked for respondent since 1959. H's princi pal

jobisirrigator; in addition, he shovel s and hoes, and
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soneti nes he nay prune.

During the Wnter nonths, he works pruni ng of f
of respondent's ranch. In the Soring, he conmences irriga
tion work, and continues through the end of the irrigation
system until Fall when he nay al so continue doi ng ot her

work at respondent's ranch after the irrigation season is

over .

Because of aninjury to his arm he can do only
irrigation involving running water and pi pes, and cannot
do sprinkler irrigation because the equi pnent is too heavy.

During the organizing effort by the Lhion, he
was active on behal f of the Lhion in obtai ning nanes and
addresses of enpl oyees of the respondent. He supported the
Lhion during the el ection and has continued to do so after-
ward.

Hs inmedi ate supervisor is Minuel Areol a who
inturn is supervised by Jose Mrtinez.

Areola testified inthis hearing that he knew
Navarette was a Lhion supporter and gat hered nanes and addr es-
ses for the Lhion. Navarette testified in this hearing about
a neeting in 1977 wth respondent Bertuccio. That neeting
i s described in Board decision reported in 5 ALRB 5.

There was no history evidenced that any repri sal
actions or reassignnent was taken agai nst Navarette during
the irrigating season in 1978. The Gonplaints by Navarette
relate to 1979.

He referred to three occasions: once in the Soring

at the start of irrigation; and twce in August, 1979. The
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incident inthe Soring is not the subject of a charge. Wth
respect to the August, 1979 incidents, Navarette was net
laid off, but conplains that he was reassigned to shoveling
or hoei ng work before he had finished irrigating fields.

The evidence i s uncontroverted that customand practice

was that a worker finished a field which he started toirri
gate. He might be assigned to sone other work then, or
assigned to another field toirrigate.

Navarette conpl ai ned that he was not put on in
the oring when irrigation started, as he had been in the
past. However, he testified (transcript, Wol. 5 page 93)
that when he was to start it rained and there wasn't irriga
tion work, and the conpany put himto work hoei ng. Viien
irrigation started, Garnen Jimnez, Ncholas Areola and
Mguel Gnzal es were sent first (transcript, \Vol. 5, pace
122). Garnen is a nenber of the Lhion; all had worked previ
ously inirrigation. Garnen and Guadal upe Jimnez, and Nava-
rette, were the oldest irrigators, and usual ly sent first
toirrigate (Ml. 5 page 123). MNavarette and a nan wo

was not a Lhion supporter were not sent out first (Mol. 5,

page 125). Wien Navarette asked for irrigation work, his
supervisor, Areola, told himthat forenan Martinez did not

vant to give hi mwork.

In August, when Navarette conpl ains that he was
taken froma field before he finished, on one occasion (\ol.

5, page 127), he was repl aced by a Lhion supporter. n the

ot her occasion, he was repl aced by two nen who were not

Lhi on supporters.
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h two occasions - one in the Soring and one
in August, 1979 - he was told by supervisor Areol a that
forenan Mrtinez did not |ike the way he worked. Areol a
testified that he could not see anything wong wth Nava-
rette's work.

Respondent Paul Bertuccio testified that he knows
Navarette was engaged in Lhion activity, and had a conversa-
tion wth himthat he could doit all he wanted, but on
his onn tine. He characterized Navarette as a poor enpl oyee
who | eaves irrigati on water running while he goes to do
other things. He conpl ained that Navarette has been steal i ng
water fromtheir punps. Hs conversations wth Navarette
about not doi ng Lhi on busi ness on conpany tine was in 1977.
(Mol. 8, page 27, et seq.).

Charges inthis natter relate to two incidents
in August, 1979. onsidering all of the evidence in this
natter, | find that the General Gounsel has failed to sustain
the burden of proof that Navarette's conditions of enpl oynent
wer e changed because of activity protected under the Act.

It is questionabl e whether Navarette was actual |y renoved

as anirrigator before he had conpl eted the job. He testified
that he knewthat he had been repl aced, because he went

back two or three days |later and sawthat there had been nore
work done in the field. Taking the testinony as a whole, | am
not convinced that he was actually taken off the job. Wtness
Areola, his supervisor, testified (Mol. 7, page 34), that
Mrtinez told himthat he did not |ike Navarette's work and
wanted himtaken off the job, but Areola let himfinish the
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field

Wien Navarette left the field, he was assigned to
shovel i ng and hoei ng work, which Navarette testified he did
when he wasn't irrigating.

It is apparent that Mrtinez did not like his
work. Navarette testified that Areola told himMirtinez
didnot like his work inthe Soring. Aeolatestifiedin
this hearing (Mol. 7, page 34), that Mrtinez told Areol a
that he did not |ike Navarette's work. However, in order
to establish a violation of the Act, there nust be conduct
on the part of the respondent which discrimnates agai nst
Navarette because of his Lhion activity. | do not find that
respondent refused to give Navarette irrigation work because
of his Lhion activities and support of the ULFW

9. Gase Nunber 79-(E 351-SAL
This case was settled during the trial and the

settl enent approved.
Lpon the basis on the entire record, the H ndi ngs
of Fact, the Gnclusions of Law and pursuant to 1160. 3
of the Act, | hereby issue the foll ow ng reconmended
R

By authority of Labor Gode Section 1160.3, it is
ordered that the respondent, Paul W Bertuccio and Bertuccio
Farns, its officers, agents, successors and assigns, shall:

1. QGease and desist from

a Threateni ng enpl oyees wth layoff, termna
tion, denotion or change in the terns of

condi tions of enpl oynent because
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Lhi on nenbership or activities, or display

of Lhioninsigniain a nanner which does

not interfere wth work or deface conpany
property.

D scharging, laying-off, terminating, denoting
or changing the terns and condi tions of enpl oy
nent of enpl oyees because of their Lhion
nener ship or activities, or display of Lhion
insignias in a nanner which does not interfere
wth work or deface conpany property.

Changi ng the terns and conditions of enpl oy
nent of enpl oyees wthout the agreenent of
the UFW as the coll ecti ve bargai ni ng agent

of such enpl oyees.

In any other nanner interfering wth, restrain-
Ing, or coercing any enpl oyee in the exercise
of rights guaranteed by Section 1152 of the
Act.

2. Take the followng affirnati ve acti ons whi ch

are deened necessary to effectuate the policies of the Act:

a

Gfer Jesus Perez and Ramro Perez full rein
statenent to the forner position of each

I n the packi ng sheds and gi ve them pref erence
for work in the packi ng sheds, which each

has done in the past, unless and until such
preference i s changed by a col | ecti ve bargai n

Ing agreenent negotiated wth the URW.
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N5 &6 R K E S

18
19
20
21
22
23
24
25
26
27
28

Mike whol e Jesus Perez and Ramiro Perez for

any | oss of any pay or other economc | oss

whi ch Jesus Perez may have suffered after
February 9, 1979, and Ramiro Perez nay have
suffered after Mrch 21, 1979, to the tine

that each was assigned to work in the packi ng

sheds of the respondent in 1979 pursuant

tothe formula set forth in

unnysi de Nurseries, Inc., 3 ALRB No. 42

(1977) .

C.

Mke whol e Jesus Perez and Ramiro Perez for
| oss of pay and any other economc | osses
whi ch each of themnay have suffered as a
result of being laid off on Mrch 12, 13~9,
pursuant to the formula set forth in Sunny-

side Nurseries, Inc., 3 ARB M. 42 (19").

Pay al | enpl oyees worki ng on each SQunday,

fromand after My 31, 1979, one additi onal
hour of pay to the date respondent has ccm
nenced to bargain in good faith and thereafter
bargains to a contract or to a bona fide

i npasse Wth respect to the issue of extra
pay for SQunday work. (See Adans Dairy, 4

ALRB M. 24, and Q P. Mirphy Produce, 5
ARBN . 63.)

Preserve, and upon request, nake avail abl e
tothe Board or its agents for examnation

and copying, ail payroll records, social
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security paynent records, tine cards, person-
nel records and reports, and all other records
necessary to anal yze the anount of back pay
due, and the right of preferential hiring
under the terns of this Gder. The nanner
and nethod of determni ng enpl oyees entitled
to extra Sunday pay and conmuni cating such
right to the enpl oyees shall be deter mned
by the Regional Drector, and respondent
shall conply wth the sane.

Sgn the Noti ce to Epl oyees attached hereto
after its translation by a Board Agent into
appropriate | anguage. Respondent shal | pronpt
|y reproduce sufficient copies in each | an-
guage for the purpose set forth herein.

Post onits premses copies of the attached
Notice in all appropriate | anguages for 90
consecutive days, the tines and pl aces of
posting to be determned by the Regi onal
Drector. Respondent shall exercise due care
to repl ace any Notice which has been al tered,
def aced, covered, or renoved.

Mi| copies of the attached Notice in all
appropriate languages wthin thirty (30)

days after issuance of this Qder to all

enpl oyees enpl oyed si nce Mrch 1, 1979 and

hand a copy of this Notice, in the appropriate
| anguage, to each enpl oyee hired wthin
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days followng date of issuance of this Oder.
Arrange for a representative of respondent,

or a Board agent, to distribute and read

the attached Notice in al|l appropriate |an-
guages to its enpl oyees, assenil ed on conpany
property at tines and places to be determned
by the Regional Drector. Followng the read-
ing, the Board Agent shall be given the oppor-
tunity, outside the presence of supervisors
and nanagenent, to answer any questions the
enpl oyees nay have concerning the Notice

of Enpl oyees R ghts under the Act. The Regio-
nal DOrector shall determine a reasonabl e
rate of conpensation which shall be paid

by respondent to all non-hourly wage enpl oyees
to conpensate themfor tine lost at this

readi ng and question and answer peri od.

Notify the Regional Orector wthin 30 days
after issuance of this Decision and Qder
of the steps it has taken to conply herewth,
and continue to report periodically at the

Regional Orector's request, until full com
pliance i s achi eved.

DCated: Qrtober 22, 1980

O 7 e

UAYION Q RXBI

Administrative Law Gfi cer
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NOIN CE TO BVALOYESS

(READ LAST PARAGRAPH TO QA M EXTRA PAY FAR SUNDAY WIRK)

After a hearing, at whi ch each side had a chance to present
its facts and state its position, the Agricultural Labor Rel ations
Board has found that we have violated the Agricul tural Labor
Relations Act. The Board has told us to send and post this Notice.

VW wll do what the Board has ordered, and we al so tell you
the fol | ow ng.

The Agricultural Labor Relations Act is alawthat gives
al farmworkers these rights:

1. To organi ze thensel ves;
2. Toform join or help Lhions;

3. To barg%ai n as a group and choose whomthey want to
speak tor them

4, To act, together wth other workers, totry to get a
contract, or to help or protect one anot her;

5. To decide not to do any of these things.
Because this is true, we promse that:

VEE WLL NOT do anything in the future that forces you to do
or stops you fromdoing any of the things |isted above.

Especi al | y:

VE WLL NOI ask you whether or not you bel ong to the ULFWor
any other Lhion or howyou feel about any Uhion.

~ VEWLL NOI discharge, |ayoff, denote, change or otherw se
di scrimnat e agai nst enpl oyees because of their support of the UFW
or any other LUhion.

VE WLL NOTI threaten workers wth any of the
f oregoi ng.

VE WLL NOT fail or refuse to notify and bargain wth
the UAW before nmaking any change in work or pay of our
agricultural enpl oyees.



. VE WLL NO interfere wth the workers' rights to
display Lhion insignia in a nmanner which does not interfere wth
work or deface our property.

o VEE WLL pl ace Jesus Perez and Ramiro Perez on a preferential
hiring list for work in the sheds in the sane nanner that they worked
in the past, and VE WLL gi ve themback pay plus interest at 7%for
any loss of tinme or wages fromFebruary 9, 1980 and from Mirch 21,
1979, respectively, to the tine they started work in the packi ng
sheds in 1979.

VEE WLL PAY AN EXTRA HOLR F PAY TO EACH VORKER FOR EACH
SUNDAY THAT THEY WORKED FROM MY 31, 1979 TO THE T1 ME THAT VEE REACH
AGEEMBENT (R AN T MPASS WTH THE LPWREGARD NG EXTRA PAY FOR SUNDAY
VORK | F YOU WVARKED QN AlY SUNDAY AFTER MY 31, 1979, GONTACT THE
EE@/@WEAGQGL“RALLAHRIE_AHO\BWRDCFHCETOG_NMYOR

Dat ed:
S gned,

PALL W BERTUCO O
BERTU3d O FAMRS

By:

Represent ati ve
(Title):

T

SISANOHAAL NONCE G- THE
ALTURAL LABCR FHLATI ONs BOARD
ABNCY - THE STATE G- CALI FORN A

2§

0O NOI' RFeMDE (R MUTT LATE
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